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contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  tl-OSS] 

Witchweed  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule. 

SUlMtARY:  We  are  amending  the  list  of 
suppressive  areas  under  the  witchweed 
quarantine  and  regulations  by  adding 
and  deleting  areas  in  North  Carolina 
and  South  Carolina.  These  changes 
affect  11  counties  in  North  Carolina  and 
3  counties  in  South  Carolina.  These 
actions  are  necessary  in  order  to  impose 
certain  restrictions  on  the  interstate 
movement  of  regulated  articles  to 
prevent  the  artihcial  spread  of 
witchweed  and  to  delete  unnecess€uy 
restrictions  on  the  interstate  movement 
of  regulated  articles. 

DATES:  Interim  rule  effective  July  1, 1991. 
Consideration  will  be  given  only  to 
comments  received  on  or  before  August 
30, 1991. 

ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  Room  804,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-083.  Comments  may  be  inspected  at 
USDA,  Room  1141,  South  Building,  14th 
and  Independence  Avenue,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  pjn.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  G.  Flanigan,  Operations 
Officer,  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA,  Room 


646,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD  20782,  (301)  436- 
8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

Witchweed  is  a  parasitic  plant  that 
causes  degeneration  of  com,  sorghum, 
and  other  grassy  crops.  It  has  been 
found  in  the  United  States  only  in  parts 
of  North  Carolina  and  South  Carolina. 

The  witchweed  quarantine  and 
regulations  (contained  in  7  CFR  301.80  et 
seq.,  and  referred  to  below  as  the 
regulations]  quarantine  the  States  of 
North  Carolina  and  South  Carolina  and 
restrict  the  interstate  movement  of 
certain  witchweed  hosts  from  regulated 
areas  in  the  quarantined  States  for  the 
purpose  of  preventing  the  artfficial 
spread  of  witchweed. 

Regulated  areas  for  witchweed  are 
designated  as  either  suppressive  areas 
or  generally  infested  areas.  Restrictions 
are  imposed  on  the  interstate  movement 
of  regulated  articles  from  both  types  of 
areas  in  order  to  prevent  the  artiHcial 
movement  of  wit^weed  into 
noninfested  areas.  However,  the 
eradication  of  witchweed  is  undertaken 
as  an  objective  only  in  areas  designated 
as  suppressive  areas.  Currently,  there 
are  no  areas  designated  as  generally 
infested  areas. 

Designation  of  Areas  as  Suppressive 
Areas 

We  are  amending  the  list  of 
suppressive  areas  by  adding  areas  in 
Craven,  Duplin,  Greene,  Pitt,  and  Wayne 
Counties  in  North  Carolina,  and  areas  in 
Berkeley  County  in  South  Carolina  to 
the  list  of  suppressive  areas  in  §  301.80- 
2a  of  the  regulations. 

The  rule  portion  of  this  document  lists 
the  suppressive  areas  for  each  county. 
Nonfarm  areas,  if  any,  are  listed  first; 
farms  are  then  listed  alphabetically. 

Removal  of  Areas  From  List  of 
Regulated  Areas 

We  are  also  amending  the  list  of 
suppressive  areas  by  removing  areas  in 
Columbus,  Craven,  Cumberland,  Duplin, 
Harnett,  Lenoir,  Pender,  Sampson,  and 
Wayne  Counties  in  North  Carolina,  and 
areas  in  Florence  and  Horry  Counties  in 
South  Carolina  from  9  301.80-2a  of  the 
regulations.  As  a  result  of  this  action, 
there  are  no  longer  any  regulated  areas 
in  Harnett  and  Lenoir  Counties,  North 


Carolina  or  in  Florence  County.  South 
Carolina. 

We  are  taking  this  cation  because  we 
have  determined  that  witchweed  no 
longer  occurs  in  these  areas  and  there  is 
no  longer  a  basis  to  continue  listing 
these  areas  as  suppressive  areas  for  the 
purpose  of  preventing  the  artificial 
spread  of  witchweed.  Therefore,  we  are 
removing  these  areas  from  the  list  of 
suppressive  areas  in  order  to  remove 
unnecessary  restrictions  on  the 
movement  of  articles  designated  as 
witchweed  regulated  articles. 

Emergency  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  a  situation 
exists  that  warrants  publication  of  this 
interim  rule  without  prior  opportunity 
for  public  comment.  Because  of  the 
possibility  that  witchweed  could  be 
spread  artificially  to  noninfested  areas 
of  the  United  States,  it  is  necessary  to 
act  immediately  to  control  its  spread. 
Also,  where  witchweed  no  longer 
occurs,  immediate  action  is  needed  to 
delete  imnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C  553  to  make  it  effective  upon 
publication  in  the  Federal  Register.  We 
will  consider  comments  received  within 
60  days  of  publication  of  this  interim 
rule  in  the  Federal  Register.  After  the 
comment  period  closes,  we  will  publish 
another  document  in  the  Federal 
Register,  including  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  “major  rule.”  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
estimated  annual  effect  on  the  economy 
of  less  than  $100  million;  will  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 


29890 


I  .  I  ■  f  I  '  ,  '  '  !  .  I  ^  \  I  I  r  ’  f  ■  f  ■ 

Federal  Register  /  Vol.  56,  No.  126  /  Monday.  July  1,  1991  /  Rules  and  Regulations 


not  cause  a  significant  adverse  e^ect  on 
competition,  employment,  investinent, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
speciHed  areas  in  North  Carolina  and 
^uth  Carolina.  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  approximately  3,449 
small  entities  move  these  articles 
interstate  from  North  Carolina  and 
South  Carolina.  However,  this  action 
aflects  only  709  of  these  entities,  by 
removing  699  entities  &t)m  regulation 
and  placing  10  new  entities  under 
regulation.  We  have  determined  that  the 
699  deregulated  entities  will  realize 
combined  annual  savings  of 
approximately  $46,800.00  or  an  average 
of  $67  each,  in  regulatory  and  control 
costs.  We  estimate  that  the  10  newly 
regulated  entities  will  need  to  invest 
approximately  $20  each,  per  year,  in 
order  to  comply  with  our  regulations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperworic  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

The  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V] 

list  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant  pests. 
Plants  (Agriculture),  Quarantine. 
Transportation,  Witchweed. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  ISObb,  ISOdd,  ISOee, 
150ff.  161. 162  and  164-167;  7  CFR  2.17, 2.51. 
and  371.2(c). 

2.  Section  301.80-2a  is  revised  to  read 
as  follows: 

§  301.80-2a  Regulated  areas;  generally 
Infested  and  suppresive  areas. 

The  civil  divisions  and  parts  of  civil 
divisions  described  below  are 
designated  as  witchweed  regulated 
areas  within  the  meaning  of  this 
subpart. 

North  Carolina 

(1)  Generally  infested  areas.  None. 

(2)  Suppressive  areas. 

Bladen  County.  The  entire  county. 

Columbus  County.  The  part  of  the  county 
lying  north  and  west  of  a  line  that  begins  at  a 
point  where  State  Highway  410  intersects  the 
Bladen-Columbus  County  line,  then  south 
along  this  road  to  its  junction  with  U.S. 
Highway  76,  then  west  along  U.S.  Highway  76 
to  its  junction  with  State  Secondary  Road 
1356,  then  south  along  this  road  to  its  junction 
with  the  North  Carolina-South  Carolina 
border,  where  the  line  ends. 

The  Harmon.  Thelma,  (formerly  the  Lloyd 
Spaulding  farm)  located  in  the  southeast 
comer  of  the  junction  of  State  Secondary 
Roads  1726  and  1713. 

The  Walters,  Eugene,  farm  located  on  the 
southeast  side  of  a  farm  road  0.2  mile 
southeast  of  its  intersection  with  State 
Highway  131  at  a  point  opposite  the  junction 
of  this  highway  with  State  Secondary  Road 
1539. 

Craven  County.  The  Morris,  Gerald  K.. 
farm  located  on  the  north  side  of  State 
Secondary  Road  1444  and  1.4  miles  northwest 
of  its  junction  with  State  Secondary  Road 
1447. 

The  Nelson,  )oseph,  Estate  located  on  the 
northeast  side  of  State  Secondary  Road  1450 
and  1.2  miles  northeast  of  its  junction  with 
State  Secondary  Road  1454. 

The  Tripp,  Dudley,  farm  located  on  the 
north  side  of  the  State  Secondary  Road  1444 
and  1.1  miles  southwest  of  its  junction  with 
State  Secondary  Road  1440. 

Cumberland  County.  That  area  bounded  by 
a  line  beginning  at  a  point  where  U.S. 

Highway  401  intersects  the  Cumberland-Hoke 
County  line,  then  east  along  this  highway  to 
its  intersection  with  the  Fayetteville  city 
limits,  then  south,  east  and  northeast  along 
these  city  limits  to  its  junction  with  U.S. 
Highway  301  north,  then  northeast  along  this 
highway  to  its  junction  with  U.S.  Interstate 
95,  then  northeast  along  this  interstate  to  its 
junction  with  U.S.  Highway  13,  then  east  and 
northeast  along  this  highway  to  its 
intersection  with  the  Cumberland-Sampson 
County  line,  then  southerly  along  this  county 
line  to  its  junction  with  the  Bladen- 
Cumberland  County  line,  then  westerly  along 
this  county  line  to  its  junction  with  the 
Cumberland-Robeson  County  line,  then 
northwesterly  along  this  county  line  to  its 
junction  with  the  Cumberland-Hoke  County 
line,  then  northwesterly  along  this  coimty  line 
to  the  point  of  beginning. 


The  Contrell,  C.T,.  farm  located  on  the  west 
side  of  State  Secondary  Road  1400  as  its 
junction  with  State  Secondary  Road  1401. 

The  Elliott,  W.H.,  farm  located  on  the  south 
side  of  State  Secondary  Road  1609  and  0.5 
mile  east  of  its  junction  with  State  Secondary 
Road  1710. 

The  Gerald.  Rufus,  farm  located  on  the  east 
side  of  State  Secondary  Road  1818  and  0.5 
mile  north  of  its  intersection  with  U.S. 
Highway  13. 

The  Jackson,  J.T.,  farm  located  on  the  west 
side  of  State  Secondary  Road  1403  and  0.7 
mile  north  of  its  junction  with  U.S.  Highway 
401. 

The  Lockamy,  Earl,  farm  located  on  the 
west  side  of  U.S.  Highway  301  and  0.3  mile 
south  of  its  junction  with  State  Secondary 
Road  1802. 

The  Lovick.  Eugene,  farm  located  on  the 
north  side  of  State  Secondary  Road  1732  and 
0.9  mile  west  of  its  junction  with  U.S. 

Highway  301. 

The  Matthews,  Isiah,  farm  located  on  a 
private  road  off  the  east  side  of  U.S.  Highway 
301  and  0.1  mile  north  of  its  junction  with 
State  Secondary  Road  1722. 

The  McKeithan,  Sarah  E.,  farm  located  on 
the  west  side  of  U.S.  Highway  301  and  0.3 
mile  north  of  its  junction  with  State 
Secondary  Road  1815. 

The  McLaurin,  Bumice,  farm  located  on  the 
north  side  of  State  Secondary  Road  1720  and 
0.7  mile  east  of  its  intersection  with  State 
Secondary  Road  1719. 

The  McLaurin,  Elwood,  farm  located  on  the 
west  side  of  U.S.  Highway  301  and  0.2  mile 
north  of  its  junction  with  State  Secondary 
Road  1828. 

The  McLaurin,  George,  farm  located  on  the 
north  side  of  State  Secondary  Road  1722  and 
0.4  mile  west  of  its  junction  with  U.S. 

Highway  301. 

The  McLaurin,  Greg,  farm  located  on  the 
south  side  of  State  Secondary  Road  1722  and 
0.3  mile  west  of  its  junction  with  U.S. 

Highway  301. 

*ne  McLaurin,  McLaurin,  farm  located  on 
the  north  side  of  State  Secondary  Road  1722 
and  0.5  mile  west  of  its  junction  with  U.S. 
Highway  301. 

The  McLaurin,  Octavious,  farm  located  on 
the  north  side  of  State  Secondary  Road  1722 
and  0.51  mile  west  of  its  junction  with  U.S. 
Highway  301. 

The  McMillan,  Vander,  farm  located  on  the 
west  side  of  U.S.  Highway  301  and  0.5  mile 
north  of  its  junction  with  State  Secondary 
Road  1722. 

The  Melvin,  Edith,  farm  located  on  the  east 
side  of  State  Secondary  Road  1600  and  1.7 
miles  north  of  its  intersection  with  State 
Secondary  Road  1615. 

The  Pruitt,  K.D.,  farm  located  on  the  west 
side  of  U.S.  Highway  13  and  0.6  mile  i.orth  of 
its  intersection  with  State  Secondary  Road 
1818. 

The  Roberts,  Christine  Dawson,  farm 
located  on  the  south  side  of  State  Secondary 
Road  1714  and  0.5  mile  west  of  its  junction 
with  State  Secondary  Road  1716. 

The  Shirman.  Harry,  farm  located  on  the 
west  side  of  State  Secondary  Road  1400  and 
0.1  mile  south  of  its  junction  with  State 
Secondary  Road  1401. 
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The  Smith,  Agnes,  farm  located  on  the 
south  side  of  State  Secondary  Road  1720  and 
0.7  mile  east  of  its  intersection  with  State 
Secondary  Road  1719. 

The  Smith,  Larry  Don.  farm  located  on  a 
private  road  o^  the  west  side  of  U,S. 

Highway  301  and  0.2  mile  sooth  of  its  junction 
with  State  Secondary  Road  1722. 

The  Underwood.  Olive  T,  farm  located  on 
the  east  side  of  State  Secondary  Road  1723 
and  0.8  mile  south  of  its  junction  with  State 
Secondary  Road  1722. 

The  Vann,  W.E.,  farm  located  on  the 
northeast  side  of  State  Secondary  Road  1819 
at  its  junction  with  State  Secondary  Road 
1813. 

Duplin  County.  The  Grand,  Pietro,  farm 
located  0.2  mile  southeast  of  end  of  State 
Secondary  Road  1981. 

The  Hamilton,  John,  farm  located  on  both 
sides  of  State  Secondary  Road  1921  and  1.4 
miles  southeast  of  the  junction  of  this  road 
and  State  Secondary  Road  1922. 

The  Holland,  William,  farm  located  on  the 
west  side  of  U.S.  Highway  117  at  the  junction 
of  State  Secondary  Road  1909. 

The  Lee,  Daphne,  farm  located  on  the  south 
side  of  State  Highway  24  and  0.3  mile  east  of 
its  intersection  with  State  Secondary  Road 
1737. 

The  Lewis,  Merle  S..  farm  located  on  both 
sides  of  State  Secondary  Road  1508  and  .25 
miles  east  of  its  intersection  with  State 
Secondary  Road  1004. 

The  Mathis,  Sudie,  farm  located  on  the 
southwest  side  of  State  Secondary  Road  1128 
and  0.1  mile  south  of  the  Duplin-Sampson 
County  line. 

The  Miller,  O'Berry,  farm  located  on  the 
north  side  of  State  Secondary  Road  1700,  and 
0.1  east  of  its  junction  with  State  Highway  11. 

The  Thomas,  JJl.,  farm  located  on  the  south 
side  of  State  Secondary  Road  1700  and  1.8 
miles  east  of  the  intersection  of  this  road  and 
State  Secondary  Road  1701. 

The  Tyner,  |.R.,  farm  located  on  the  south 
side  of  U.S.  Highway  24  and  the  east  side  of 
State  Secondary  Road  1737  at  the  intersection 
of  this  road. 

Greene  County.  The  Applewhite,  Claudia, 
farm  located  on  the  west  side  of  State 
Secondary  Road  1419  and  JZ  mile  south  of  its 
junction  with  North  Carolina  Highway  903. 

The  Carmon.  James  Em  farm  located  on  the 
east  side  of  State  Secondary  Road  1004  and 
0.4  mile  south  of  its  junction  with  State 
Highway  903. 

The  Dixon,  Sudie.  farm  located  on  the  west 
side  of  State  Secondary  Road  1004  and  0.2 
mile  south  of  its  junction  with  State 
Secondary  Road  1405. 

The  Dun,  Jo,  Estate  farm  located  1.0  mile 
south  of  Maury  on  the  northeast  side  of  State 
Secondary  Road  1441  and  J  mile  west  of  its 
junction  with  State  Secondary  Road  1413. 

The  Dunn,  Theodore,  S.,  farm  located  on 
the  east  side  of  State  Secondary  Road  1413 
and  in  the  northeast  junction  with  this  road 
and  State  Secondary  Road  1417. 

The  Edwards,  Joe  E.,  farm  located  on  the 
west  side  of  State  Secondary  Road  1413  and 
0.4  mile  north  of  its  junction  with  State 
Secondary  Road  1400. 

The  Nethercutt,  Lawrence,  farm  located  on 
the  north  side  of  State  Secondary  Road  1400 
and  3.0  miles  southeast  of  its  junction  with 
U.S.  Highway  13. 


The  Strong,  Eriver,  farm  located  on  the  east 
side  of  State  Secondary  Road  1419  and  1.1 
miles  north  of  its  junction  with  State 
Secondary  Road  1418. 

The  Warren,  Francis,  farm  located  on  the 
west  side  of  State  Secondary  Road  1418  and 
0.3  mile  north  of  its  junction  with  State 
Secondary  Road  1419. 

The  Whitaker,  JJL,  farm  located  on  the 
east  side  of  State  Secondary  Road  1004  at  its 
junction  with  State  Secondary  Road  1405  and 
0.6  mile  south  of  its  junction  with  Nmth 
Carolina  Highway  102. 

The  Williams.  Minnie,  farm  located  on  the 
north  side  of  State  Secondary  Road  1417  and 
0.8  mile  east  of  its  junction  with  State 
Secondary  Road  1413. 

Pender  County.  The  Anderson.  Julian  W., 
farm  located  on  both  sides  of  State 
Secondary  Road  1108  and  0.9  mile  northwest 
of  its  junction  with  State  Secondary  Road 

1107. 

The  Barnhill,  Frank,  farm  located  on  the 
south  side  of  State  Highway  210  and  0.1  mile 
of  the  junction  of  this  highway  and  State 
Secondary  Road  1130. 

The  Batson,  Arthur,  farm  located  on  the 
east  side  of  State  Secondary  Road  1411  and 
1.5  miles  east  of  its  intersection  with  U.S. 
Highway  117. 

'The  Corbett  Farming  Co.  farm  located  on  a 
field  road  1.7  miles  east  of  U.S.  Highway  117 
and  0.3  mile  south  of  its  intersection  with 
State  Secondary  Road  1411. 

The  Dees.  Betty,  farm  located  0.8  mile  east 
of  State  Secondary  Road  1411  and  1.5  miles 
east  of  its  intersection  with  U.S.  Highway 
117. 

The  Fensel  FJ*.,  farm  located  on  the  north 
side  of  State  Secondary  Road  1103  and  0.0 
mile  west  of  its  jimction  with  State 
Secondary  Road  1133. 

The  Flynn,  B.S..  farm  located  on  the  north 
side  of  State  Secondary  Road  1108  at  its 
junction  with  State  Secondary  Road  1107. 

The  Hardie,  George,  farm  located  on  the 
north  side  of  a  Held  road  0i4  mile  east  of 
State  Secondary  Road  1104  and  0.2  mile 
northeast  of  its  intersection  with  Lyon  Canal. 

The  Henry.  Mary  E.,  farm  located  0.1  mile 
south  of  State  Secondary  Road  1130  and  0.2 
mile  east  of  its  intersection  with  the  Pender- 
Bladen  County  line. 

The  Hicks.  CaroL  farm  located  on  the  south 
side  of  State  Highway  210  and  0.0  mile  east  of 
its  intersection  with  U.S.  Highway  117. 

The  Kea,  Nora,  farm  located  OJ  mile  west 
of  the  west  end  of  State  Secondary  Road 

1108. 

The  Keith,  FJl.,  farm  located  on  both  sides 
of  State  Secondary  Road  1130  and  0.7  mile 
west  of  the  jimction  of  this  road  and  State 
Highway  210. 

The  Keith,  James  R..  farm  located  on  a  held 
road  0.8  mile  northeast  of  State  Secondary 
Road  1104  and  1.0  mile  northwest  of  its 
junction  with  State  Secondary  Road  1107. 

The  Lanier.  Admah,  farm  located  on  the 
southeast  side  of  State  Secondary  Road  1411 
and  1.4  miles  east  oi  its  intersection  with  U.S. 
Highway  117. 

The  Larkins,  CE..  farm  located  on  the 
southwest  side  of  ^ate  Secondary  Road  1102 
and  0.2  mile  southeast  with  the  Pender- 
Bladen  County  Une. 

The  Larkins,  Maggie,  estate  located  on  the 
northeast  side  of  State  Secondary  Road  1102 


and  0.2  mile  southeast  along  this  road  to  its 
intersection  with  the  Pender^Bladen  County 
line. 

The  Malloy.  Pete,  No.  1  farm  located  on 
both  sides  of  State  Highway  210  and  the  east 
side  of  State  Secondary  Road  1599. 

The  Malloy.  Pete,  No.  2  farm  located  on 
both  sides  of  State  Highway  210  and  13  miles 
east  of  the  intersection  of  this  highway  and 
U.S.  Highway  117. 

The  Manuel,  George,  farm  located  0.1  mile 
south  of  State  Highway  210  and  03  mile  west 
of  its  junction  with  State  Secondary  Road 
1103. 

The  Marshall,  Crawford,  farm  located  on 
the  north  side  of  State  Secondary  Road  1103 
and  0.8  mile  west  of  its  junction  with  State 
Secondary  Road  1133. 

The  Marshall,  Milvin,  farm  located  on  the 
north  side  of  State  Secondary  Road  1103  and 
0.6  mile  east  of  the  southern  junction  of  this 
road  and  State  Secondary  Road  1104. 

The  Nixon,  Rosa,  farm  located  on  both 
sides  of  State  Highway  210  and  on  the  west 
side  of  State  Secondary  Road  1599. 

The  Taylor,  Bill,  farm  located  on  the  west 
side  of  State  Secondary  Road  1104  and  2.0 
miles  south  of  the  northernmost  intersection 
of  this  road  with  State  Secondary  Road  1103. 

The  TerreU,  Nancy,  farm  located  on  a  Reid 
road  2.8  miles  east  of  U.S.  Highway  117  and 
0.3  mile  south  of  its  intersection  with  State 
Secondary  Road  1411. 

The  Williams,  Leroy,  farm  located  on  the 
south  side  of  State  Secondary  Road  1600  and 
at  the  south  end  of  State  Secondary  Road 
1599. 

Pitt  County.  The  Cannon,  Bruce,  farm 
located  on  the  west  side  of  State  Secondary 
Road  1918  and  0.3  mile  north  of  its  junction 
with  State  Secondary  Road  1917. 

The  Couch,  Ruth,  farm  located  on  the  east 
side  of  State  Secondary  Road  1918  and  0.3 
mile  north  of  its  junction  with  State 
Secondary  Road  1917. 

The  Hodges,  M.B.,  farm  located  1.1  miles 
north  of  Grifton  on  the  east  side  of  State 
Secondary  Road  1907  and  1.1  miles  north  of 
its  junction  with  North  Carolina  Highway  lid. 

'The  Nobles,  Barbara,  farm  located  on  the 
west  side  of  State  Secondary  Road  1918  and 
0.1  mile  south  of  its  jimction  with  State 
Secondary  Road  1919. 

Robeson  County.  The  entire  county. 

Sampson  County.  That  area  bounded  by  a 
line  beginning  at  a  point  where  State 
Secondary  Road  1927  intersects  the  Sampson- 
Duplin  County  line,  then  southerly  and 
easterly  along  this  county  line  to  its  junction 
with  the  Sampson-Pender  County  line,  then 
southwesterly  along  this  county  line  to  its 
junction  with  the  Sampson-Bladen  County 
line,  then  northwesterly  along  this  county  line 
to  its  junction  with  the  Sampson-Cumberland 
County  line,  then  northwesterly,  north,  and 
northeast  along  this  county  line  to  its  junction 
with  the  Sampson-Hamett  County  line,  then 
easterly  along  this  county  line  to  its  junction 
with  the  Sarapson-Johnston  County  line,  then 
southeast  along  this  county  line  to  its 
intersection  with  State  Hi^way  242,  then 
south  along  this  highway  to  its  junction  with 
U.S.  Highway  421,  then  southeast  along  this 
highway  to  its  intersection  with  U.S.  Highway 
13,  then  east  along  this  highway  to  its 
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junction  with  State  Secondary  Road  1845, 
then  east  along  this  road  to  its  intersection 
with  U.S.  Highway  701,  then  south  along  this 
highway  to  its  junction  with  State  Highway 
403,  then  east  along  this  highway  to  its 
junction  with  State  Secondary  Road  1919, 
then  east  along  this  road  to  its  intersection 
with  State  Secondary  Road  1909.  then 
southerly  along  this  road  to  its  junction  with 
State  Secondary  Road  1004,  then  southerly 
along  this  road  to  its  junction  with  State 
Secondary  Road  1911,  then  southerly  along 
this  road  to  its  junction  with  State  Secondary 
Road  1927,  then  southerly  along  this  road  to 
the  point  of  beginning. 

The  Jackson,  Tony,  farm  located  on  the 
northwest  side  of  the  intersection  of  State 
Secondary  Roads  1740  and  1742. 

The  Weeks,  Glenn,  farm  located  on  the 
south  side  of  State  Secondary  Road  1737  and 
1.1  mile  east  of  U.S.  Highway  701. 

Wayne  County.  The  Daniels,  Riley,  farm 
located  on  the  east  side  of  State  Secondary 
Road  1915, 0.1  mile  south  of  the  junction  of 
this  road  and  State  Secondary  Road  1120. 

The  Georgia-Pacific  Corp.  farm  located  on 
the  north  side  of  State  Secondary  Road  2010 
at  the  junction  of  this  road  and  State 
Secondary  Road  1938. 

The  Greenfield,  Charlie,  farm  located  on 
both  sides  of  State  Secondary  Road  1915  and 
0.2  mile  north  of  the  junction  of  this  road  and 
State  Secondary  Road  1914. 

The  Greenfield,  Mattie,  farm  located  on  the 
north  side  of  State  Secondary  Road  1914, 0.9 
mile  east  of  the  junction  of  this  road  and 
State  Secondary  Road  1915. 

The  Greenfield,  William,  No.  1,  farm 
located  4  miles  west  of  the  Seven  Springs  on 
State  Secondary  Road  1744, 0.2  mile  west  of 
the  junction  of  this  road  and  State  Secondary 
Road  1913. 

The  Humphrey,  Josephine,  farm  located  on 
the  east  side  of  State  Secondary  Road  1932 
and  0.2  mile  north  of  its  intersection  with 
State  Secondary  Road  1120. 

The  McClenny,  George  A.,  No.  1,  farm 
located  on  the  south  side  of  State  Secondary 
Road  1007  and  0.1  mile  west  of  its  junction 
with  North  Carolina  Highway  581. 

The  Sasser,  Rosa,  farm  located  on  both 
sides  of  North  Carolina  Highway  111  and  0.1 
mile  south  of  its  junction  with  State 
Secondary  Road  1912. 

South  Carolina 

(1)  Generally  infested  areas.  None. 

(2)  Suppressive  areas. 

Berkeley  County.  The  Magnigault, 

Clarence,  farm  located  on  the  northwest 
corner  of  the  junction  of  State  Secondary 
Road  907  with  U.S.  Highway  52,  said  junction 
being  1.8  miles  north  of  the  junction  of  U.S. 
Highway  52  and  U.S.  Highway  17A,  said 
junction  being  1.0  mile  northwest  of  the 
intersection  of  U.S.  Highways  52  and  17A 
with  the  Tail  Race  Canal. 

Dillon  County.  The  entire  county. 

Horry  County.  That  area  bounded  by  a  line 
beginning  at  a  point  where  State  Secondary 
Highway  33  intersects  the  South  Carolina- 
North  Carolina  State  line  and  extending 
south  along  this  highway  to  its  intersection 
with  State  Secondary  Highway  306,  then  west 
along  this  highway  to  its  intersection  with 


State  Secondary  Highway  142,  then  south 
along  this  highway  to  its  junction  with  State 
Primary  Highway  9,  then  northwest  along  this 
highway  to  its  intersection  with  State 
Secondary  Highway  59,  then  southwest  and 
south  along  this  highway  to  its  junction  with 
State  Primary  Highway  917,  then  southwest 
along  this  highway  to  its  intersection  with 
State  Secondary  Highway  19,  then  south  and 
southeast  along  Highway  19  to  its 
intersection  w'ith  U.S.  Highway  701  at 
Allsbrook,  then  northeast  along  this  highway 
to  its  intersection  with  State  Primary 
Highway  9,  then  southeast  and  south  along 
this  highway  to  its  intersection  with  the 
Waccamaw  River,  then  northeast  along  this 
river  to  its  intersection  with  the  South 
Carolina-North  Carolina  State  line,  then 
southeast  along  this  state  line  to  its 
intersection  with  U.S.  Highway  17,  then 
southwest  along  this  highway  to  its  junction 
with  State  Primary  Highway  90,  then  west 
along  this  highway  to  its  intersection  with  a 
dirt  road  known  as  Telephone  Road,  this 
intersection  being  1.3  miles  west  of  Wampee. 
then  southw'est  and  south  along  Telephone 
Road  to  its  end,  then  northwest  along  a 
projected  line  for  1.9  miles  to  its  junction  with 
Jones  Big  Swamp,  then  northwest  along  this 
swamp  to  its  junction  with  the  Waccamaw 
River,  then  west  along  this  river  to  its 
intersection  with  Stanley  Creek,  then  north 
along  this  creek  1.6  miles,  then  northwest 
along  this  creek  2.6  miles,  then  north  along  a 
line  projected  from  a  point  beginning  at  the 
end  of  the  main  run  of  this  creek,  and 
extending  north  to  the  junction  of  this  line 
with  State  Primary  Highway  905,  then 
southwest  along  this  highway  to  its  junction 
with  State  Secondary  Highway  19,  then  north 
along  this  highway  2.4  miles  to  its  junction 
with  a  dirt  road. 

Then  southwest  along  this  road  to  its 
intersection  with  Maple  Swamp,  then  north 
along  this  swamp  to  its  intersection  w'ith 
State  Secondary  Highway  65,  then  southwest 
along  this  highway  to  its  junction  with  U.S. 
Highway  701,  then  south  along  this  highway 
to  its  intersection  with  U.S.  Highway  501. 
then  northwest  along  this  highway  to  its 
intersection  with  State  Secondary  Highway 
548,  then  west  along  this  highway  to  its 
junction  with  a  dirt  road,  then  west  along  a 
dirt  road  to  its  junction  with  State  Secondary 
Highway  78.  then  north  along  this  highway  to 
its  junction  with  State  Secondary  Highway 
391,  then  northeast  along  this  highway  to  its 
junction  with  U.S.  Highway  501,  then 
southeast  along  this  highway  to  its  junction 
with  State  Secondary  Highway  591,  then 
north  along  this  highway  to  its  intersection 
with  State  Secondary  Highway  97,  then  east 
0.2  mile  to  its  intersection  with  a  dirt  road, 
then  north  along  this  dirt  road  to  its  junction 
with  State  Primary  Highway  319,  then 
northwest  along  this  highway  to  its  junction 
with  State  Secondary  Highway  131,  then  east 
and  north  along  this  highway  to  its 
intersection  with  Loosing  Swamp,  then  west 
and  northwest  along  this  swamp  to  its 
intersection  with  State  Secondary  Highway 
45.  then  southwest  along  this  highway  to  its 
junction  with  State  Secondary  Highway  129. 
then  northwest  along  this  highway  to  its 
junction  with  U.S.  Highway  501,  then 


northwest  along  the  latter  highway  to  its 
intersection  with  Little  Pee  Dee  River,  then 
northwest  along  this  river  to  its  junction  with 
the  Lumber  River,  then  northeast  along  this 
river  to  its  intersection  with  the  South 
Carolina-North  Carolina  State  line,  then 
southeast  along  this  state  line  to  the  point  of 
beginning,  excluding  the  area  within  the 
corporate  limits  of  the  towns  of  Conway  and 
Loris. 

The  Cooper,  Thomas  B..  farm  located 
northeast  of  a  dirt  road  and  0.75  mile 
northwest  of  the  intersection  of  this  dirt  road 
with  rural  paved  road  No.  109.  this 
intersection  being  2.25  miles  northeast  of  the 
junction  of  rural  paved  road  No.  109  with 
rural  paved  road  No.  79. 

The  Cox.  Nancy  T.,  farm  located  on  the 
northwest  comer  of  the  intersection  of  two 
dirt  roads.  This  intersection  being  0.6  mile 
northeast  of  the  junction  of  State  Secondary 
Road  105  and  State  Secondary  Road  377.  One 
of  the  dirt  roads  is  an  extension  of  State 
Secondary  Road  105. 

The  Cox,  Velma,  farm  located  on  the  west 
side  of  a  dirt  road  and  1.0  mile  northwest  of 
junction  of  this  dirt  road  and  State  Primary 
Highway  90.  This  junction  being  3.2  miles 
south  of  junction  of  State  Primary  Highway 
90  and  State  Secondary  Road  31. 

The  Harden,  John,  farm  is  located  on  the 
northwest  side  of  a  dirt  road  and  0.4  mile 
northeast  of  junction  of  this  dirt  road  with  the 
junction  of  State  Secondary  Roads  105  and 
377. 

The  Holmes.  Marie  T..  farm  located  on  the 
west  side  of  a  dirt  road  and  0.7  mile 
northwest  of  this  dirt  road  with  its  junction 
with  State  Primary  Highway  90.  This  junction 
being  3.2  miles  south  of  junction  of  State 
Primary  Highway  90  and  State  Secondary 
Road  31. 

The  Livingston,  W.  S..  farm  located  on  the 
south  side  of  a  dirt  road  and  0.6  mile  east  of 
its  junction  with  a  second  dirt  road,  this 
junction  being  0.5  mile  south  of  the  junction 
of  the  second  dirt  road  and  State  Primary 
Highway  90.  this  junction  being  0.8  mile  south 
of  junction  of  State  Primary  Highway  90  and 
State  Secondary  Road  31. 

The  Martin,  Daniele  E.,  farm  located  on  the 
east  side  of  State  Primary  Highway  90  and  0.9 
mile  northeast  of  the  junction  of  this  highway 
and  State  Secondary  Highway  377. 

The  Vaugh,  Ruth,  farm  located  on  the  east 
side  of  a  dirt  road  and  0.7  mile  northwest  of 
this  dirt  road  and  its  junction  with  State 
Primary  Highway  90.  This  junction  being  3.2 
miles  south  of  junction  of  State  Primary 
Highway  90  and  State  Secondary  Road  31. 

Marion  County.  The  entire  county. 

Done  in  Washington,  DC,  this  26th  day  of 
June  1991. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  91 15592  Filed  6-28-91;  8:45  amj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  312 

RIN  3064-AA99 

Assessment  of  Fees  Upon  Entrance  to 
or  Exit  From  the  Bank  Insurance  Fund 
or  the  Savings  Association  Insurance 
Fund 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  partially 
revises  the  method  of  computing 
entrance  fees  that  must  be  paid  by 
insured  depository  institutions 
participating  in  conversion  transactions 
(transfers  between  the  deposit  insurance 
funds).  More  specifically,  this  final  rule 
deletes  the  current  requirement  that  the 
reserve  ratio  used  when  calculating 
entrance  fees  be  computed  once  a  year, 
based  upon  audited,  year-end  financial 
statements  of  the  FDIC.  Instead,  under 
this  final  rule,  the  reserve  ratio  to  be 
used  when  calculating  entrance  fees  will 
be  recomputed  by  the  FDIC  on  a 
quarterly  basis,  and  will  be  derived  from 
unaudited  data.  The  reserve  ratio  to  be 
used  when  calculating  entrance  fees  for 
a  particular  conversion  transaction  will 
be  the  most  recent  reserve  ratio 
calculated  quarterly  by  the  FDIC  prior  to 
the  date  on  which  the  conversion 
transaction  takes  place  [i.e.,  when 
deposit  liabilities  are  transferred 
between  insurance  fimds). 

EFFECTIVE  DATE:  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Jean  Best,  Counsel,  Legal 
Division,  (202)  898-3812;  (for  information 
on  billing)  Carole  Edwards,  Fiscal 
Officer,  Division  of  Accounting  and 
Corporate  Services,  (703)  516-5557; 
Federal  Deposit  Insurance  Corporation, 
550 17th  Street  NW.,  Washington,  DC 
20429. 

8UPPLEMENTARV  INFORMATION: 
Paperwork  Reduction  Act 

No  collections  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
are  contained  in  this  final  rule. 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Manangement 
and  Budget  for  review. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  5  U.S.C.  601  et  seq.),  it  is  certified 
that  the  final  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 


Discussion 
A.  Interim  Rules 

On  October  2, 1989,  the  FDIC 
published  in  the  Federal  Register  (54  FR 
40377)  an  interim  rule  and  request  for 
comments  prescribing  the  entrance  fee 
that  must  be  paid  by  insured  depository 
institutions  that  participate  in 
conversion  transactions  resulting  in  the 
transfer  of  insured  deposits  from  the 
Savings  Association  Insurance  Fund 
("SAIF”)  to  the  Bank  Insurance  Fund 
(“BIF’).  The  interim  rule  set  the  entrance 
fee  for  SAIF-to-BIF  conversion 
transactions  as  the  product  of  the 
"reserve  ratio”  of  the  fund  being  entered 
[Le.,  BIF)  multiplied  by  the  deposit  base 
being  transferred  from  SAIF  to  BIF 
insurance.  The  reserve  ratio  was 
described  as  the  most  recent  BIF  reserve 
ratio  calculated  on  the  basis  of  the 
audited  financial  statements  of  the  FDIC 
and  made  publicly  available  prior  to  the 
date  on  which  deposit  liabilities  are 
transferred  from  a  SAIF  member  to  a 
BIF  member.  The  FDIC  noted  that  the 
FDIC  prepares  statements  of  financial 
condition  as  of  December  31  of  each 
year,  and  that  these  financial  statements 
are  audited  by  the  United  States 
General  Accounting  Office.  The  BIF 
reserve  ratio  is  derived,  in  part,  from 
these  audited  financial  statements. 

On  December  28, 1989,  the  FDIC 
published  in  the  Federal  Register  (54  FR 
52923)  an  interim  rule  and  request  for 
comments  prescribing  the  entrance  and 
exit  fees  that  must  be  paid  by  insured 
depository  institutions  that  participate 
in  conversion  transactions  resulting  in 
the  transfer  of  insured  deposits  from  BIF 
to  SAIF.  In  most  respects,  this  interim 
rule  paralleled  the  interim  rule 
published  on  October  2, 1989.  It  set  the 
BIF-to-SAIF  entrance  fee  as  the  product 
of  the  "reserve  ratio”  of  the  fimd  being 
entered  {i.e.,  SAIF),  or  one  basis  point 
(0.0001),  whichever  is  greater,  multiplied 
by  the  deposit  base  being  transferred 
from  BIF  to  SAIF  insurance.  Consistent 
with  the  interim  rule  published  on 
October  2, 1989,  the  interim  rule 
published  on  December  26, 1989, 
provided  that  the  reserve  ratio  to  be 
used  in  computing  the  entrance  fee  shall 
be  the  most  recent  SAIF  reserve  ratio 
calculated  on  the  basis  of  the  audited 
financial  statements  of  the  FDIC  and 
made  publicly  available  prior  to  the  date 
on  which  deposit  liabilities  are 
transferred  from  a  BIF  member  to  a 
SAIF  member. 

On  March  21, 1990,  the  FDIC 
published  an  interim  rule  with  request 
for  comments  in  the  Federal  Register  (55 
FR  10406).  That  interim  rule  revised  the 
entrance  fee  assessed  in  conversion 
transactions.  In  part,  it  was  determined 


that  the  reserve  ratio  applicable  should 
be  based  upon  the  ratio  of  the  net  worth 
of  the  insurance  fund  being  entered  to 
the  value  of  the  aggregate  total  domestic 
deposits  held  in  all  such  insurance  fund 
members. 

Previously,  in  both  the  October  2, 

1989,  and  the  December  26, 1989,  interim 
rules,  the  reserve  ratio  had  been  defined 
as  the  ratio  of  the  net  worth  of  the  fund 
to  the  value  of  the  aggregate  estimated 
insured  deposits  held  in  all  members  of 
that  fund. 

B.  Summary  of  Comments  Received 

In  the  interim  rule  published  on 
October  2, 1989,  and  again  in  the  interim 
rule  published  on  December  26, 1989,  the 
FDIC  noted  that  by  basing  the  reserve 
ratio  on  the  FDIC's  most  recent,  audited 
year-end  financial  statements,  the 
reserve  ratio  would  be  computed  only 
once  a  year.  The  FDIC  asked  interested 
persons  to  comment  on  whether  it  was 
appropriate  to  compute  the  reserve  ratio 
once  a  year,  or  if  it  would  be  more 
appropriate  to  compute  the  reserve  ratio 
more  frequently  based  on  unaudited 
data.  The  question  posed  by  the  FDIC 
was  as  follows. 

4.  The  entrance  fee  is  to  be  based  on  the 
most  recent  publicly  available  reserve-to- 
insured-deposit  ratio  computed  by  the  FDIC 
on  the  basis  of  its  most  recent  audited  year- 
end  financial  statements.  Thus,  for  purposes 
of  the  interim  rule,  the  reserve  ratio  will  be 
recomputed  only  once  a  year.  Should  the 
reserve  ratio  be  computed  more  frequently 
for  this  purpose  based  on  unaudited  data  or. 
given  the  potential  fluctuations  in  the  reserve 
ratio  over  time,  would  an  annual  average 
reserve  ratio  be  more  appropriate? 

The  FDIC  received  five  comment 
letters  specifically  addressing  this  issue. 
One  bank  holding  company  commented 
that  a  quarterly  calculation  would  be 
more  appropriate.  A  banking  trade 
group  urged  that  the  reserve  ratio  be 
computed  once  a  year.  They  reasoned 
that  a  bank  planning  to  buy  a  failing 
thrift  would  have  to  constantly  change 
its  calculations  of  its  entrance  fee  if  the 
FDIC  constantly  changed  its  estimate  of 
the  reserve  ratio.  They  wrote:  “Adopting 
one  reserve  ratio  each  year  would 
reduce  bankers’  compliance  burden.” 
Another  banking  trade  group 
commented  that  computation  on  a 
yearly  basis  as  described  in  the  interim 
rules  was  satisfactory.  Their  position 
was  based  on  the  belief  that 
computation  on  a  more  frequent  basis 
would  not  necessarily  result  in  a 
significant  change  in  the  actual  entrance 
fee  as  compared  to  a  yearly  calculation. 
They  noted:  “Also,  bidders  need  stable 
figures  over  a  fairly  lengthy  period  of 
time  because  the  process  to  determine 


29894 


I  Federal  Se^iater  flVolJ  56;  ?Nol  126  /  Moncby,'  July  1.  1991  /  Rules  ahd  jgegiilatioris 


whether  or  not  to  bid  can  be  rather 
lengthy.**  A  savings  association  trade 
group  suggested  that  the  reserve  ratio  be 
based  on  a  moving  average  over  a  three- 
year  period.  They  argued  that  using  such 
an  average  ‘*would  smooth  cyclical 
variations  associated  with  business 
cycle  changes.**  The  fifth  comment  letter 
was  submitted  by  a  banking  trade  group 
and  reiterated  the  trade  group's  eariier 
position  that  “(ajdopting  one  reserve 
ratio  each  year  would  reduce  the 
compliance  burden"  on  banks  planning 
to  buy  a  failing  thrift. 

Although  three  of  the  five  comments 
received  on  this  specific  issue  urge  the 
FDIC  to  calculate  the  reserve  ratio  on  a 
once-a-year  basis,  the  FDIC  has 
determined  that  the  reserve  ratio  to  be 
used  when  calculating  entrance  fees 
should  be  recomputed  on  a  quarterly 
basis.  In  addition,  the  FDIC  has 
determined  that  the  reserve  ratio  may  be 
derived  from  unaudited  financial  data. 
The  reasons  for  the  FDlC's  decision  are 
discussed  in  more  detail  below. 

C.  Revisions  to  Entrance  Fee  Assessed 
in  Conversion  Transactions 

Tlie  transfer  of  deposits  fiem  SAIF  to 
BIF  necessarily  increases  potential  BIF 
liabilities  without  a  commensurate 
increase  in  insurance  reserves  [i.e., 
"dilutes"  the  entered  insurance  fund). 
Likewise,  the  transfer  of  deposits  from 
BIF  to  SAIF  increases  potential  SAIF 
liabilities  without  a  commensurate 
increase  in  insurance  reserves.  As 
directed  by  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (“FIRREA").  the  FDIC  is  to 
determine  the  amount  by  which  reserves 
of  the  insurance  fund  being  entered  need 
to  increase  to  prevent  dilution  of  the 
insurance  fund  in  conversion 
transactions.  If,  for  example,  the  ratio  of 
insurance  reserves  to  total  deposits  is 
.60  percent,  dilution  would  be  prevented 
by  charging  a  fee  equal  to  .60  percent  of 
transferred  deposits.  As  announced  in 
the  interim  rules  previously  referred  to, 
the  FDIC  determined  that  dilution  could 
be  measured  by  multiplying  the 
appropriate  “deposit  base"  by  the 
reserve  ratio.  None  of  the  comments 
received  challenged  this  basic  fee 
structure.  That  is,  none  of  the 
commentators  wrote  that  it  was  in¬ 
appropriate  to  use  the  reserve  ratio  as  a 
method  of  measuring  dilution  to  the 
insurance  fund  being  entered. 
Consequently,  the  FDIC  is  affirmed  in  its 
belief  that  “dilution"  of  the  insurance 
fund  being  entered  may  appropriately  be 
prevented  by  exacting  a  fee  equal  to  the 
"deposit  base"  transferred  multiplied  by 
the  reserve  ratio  of  the  fund  being 
entered.  Having  determined  that  the 
statutory  mandate  to  prevent  dilution  of 


the  insurance  fund  being  entered  may  be 
satisfied  by  means  of  calculating  the 
entrance  fee  on  the  basis  of  the 
applicable  reserve  ratio,  the  FDIC 
filler  believes  that  it  is  equally 
appropriate  to  employ  a  reliable,  but 
current,  reserve  ratio.  In  other  words, 
using  stale  data  will  produce  skewed 
results  even  though  the  underlying 
equation  is  consistent  with  the  mandate 
of  FIRREA. 

Based  upon  the  FDICs  experience 
with  the  assessment  fees  to  date,  the 
FDIC  has  found  that  the  year-end  audit 
of  its  financial  statements  is 
occasionally  delayed.  For  example,  the 
audit  of  the  FDIC's  December  31, 1990, 
statements  of  financial  condition  has  not 
yet  been  finalized.  As  a  result 
institutions  participating  in  conversion 
transactions  consummated  after 
December  31, 1990,  are  required,  under 
the  current  interim  rules,  to  calculate 
entrance  fees  based  on  the  FDICs  1989 
audit.  The  consequence  of  this  delay  is 
that  at  least  in  today’s  climate, 
institutions  participating  in  conversion 
transactions  are  paying  fees  that  may  be 
higher  than  necessary  to  prevent 
dilution  of  the  insurance  fimd  entered. 
While  the  FDIC  recognizes  its  obligation 
to  comply  with  the  mandate  of  FIRREA, 
the  FDIC  also  believes  it  is 
inappropriate  to  assess  fees  even 
slightly  higher  than  the  minimum 
required  by  law.  Assessing  fees  higher 
than  the  minimum  required  by  law  may 
have  serious  ramifications;  The  majority 
of  commentators  contend  that  the  fees 
are  too  high  and  could  therefore 
preclude  the  consummation  of  othenvise 
permitted  conversion  transactions.  The 
following  comments,  which  raise  this 
concern,  are  typical  of  the  letters 
received  by  the  FDIC 
One  SAIF-insured  institution  wrote 
that  it  was  selling  two  of  its  branches  to 
a  BIF  member  savings  bank.  The  sale 
was  apparently  arranged,  in  part,  to 
increase  the  SAIF  member's  net  worth. 
The  SAIF  member  wrote  that  the  fees 
substantially  reduced  the  institution's 
profit  fi-om  ffie  sale,  and  noted:  “[W]e 
find  it  very  difficult  to  understand  the 
decision  making  process  that  paralyzes 
a  transaction  that  builds  net  worth.”  A 
bank  contemplating  the  purchase  of  a 
“quasi-healthy  thrift”  branch  wrote: 

“Tbe  fees  to  Ira  paid  by  the  acquirer  will 
tend  to  reduce  the  premium  offer  and 
lessen  the  potential  capital  improvement 
for  the  selling  thrift."  A  law  firm 
representing  a  SAIF  member  wrote  that 
its  client  did  not  meet  the  core  capital 
requirements  applicable  to  SAIF 
members.  They  noted  that  one  method 
of  raising  capital  to  meet  its  capital 
requirements  would  be  through  the  sale 


of  some  of  its  branches.  "Such  a  sale 
would  provide  the  twin  benefits  of 
enabling  the  Institution  to  reduce  its 
total  assets  and  increase  its  retained 
earnings,  and  therefore  capital,  by  the 
amount  of  the  premium  paid  for  the  core 
deposits  in  the  transferred  branches." 
They  noted,  however,  that  the 
institution's  Ivanches  are  located  in 
areas  in  which  there  are  few  SAIF 
insured  institutions  able  to  purchase 
branches;  almost  all  of  the  potential 
purchasers  are  BIF  members.  “As  a 
result,  the  ability  of  the  Institution  to  sell 
any  of  its  branches  at  a  reasonable 
premium  would  be  severely  impeded,  if 
not  precluded,  by  the  imposition  of  the 
entrance  fee  payable  to  BIF .  .  .  plus  the 
imposition  of  the  exit  fee  payable  to 
SAIF  in  connection  with  sut^  deposit 
transfers." 

Among  other  suggestions,  the 
commentator  urged: 

In  establishing  an  entrance  fee  in 
connection  with  nonsupervisory  branch  sales 
by  SAIF  members  that  accurately  carries  out 
the  Congressional  requirement  not  to  cause 
dilution  to  the  BIF,  the  FDIC  must  take  into 
account  that  the  use  of  an  unrealistically 
broad  deposit  base  and  an  unrealistically 
high  Reserve  Ratio  will  impede  unfairiy  the 
ability  of  a  substantial  number  of 
undercapitilized  SAIF  members  to  achieve 
mandated  capital  levels — a  goal  that  is  in  the 
best  interests  of  both  these  institutions  and  ol 
the  FDIC  itsself,  as  the  insurer  of  these 
institutions. 

On  balance,  the  FDIC  believes  that 
the  reserve  ratios  used  when  calculating 
entrance  fees  should  be  current:  they 
should  be  recomputed  more  often  than 
once  a  year  and,  once  recomputed,  they 
should  be  made  readily  available.  The 
goal  of  providing  current  reserve  ratios 
cannot  always  be  achieved  under  the 
present  interim  rules,  however.  Based  on 
the  FDIC's  experience  with  the  interim 
rules  to  date,  the  FDIC  now  recognizes 
that  audits  of  the  FDIC's  year-end 
financial  statements  will  occasionally 
be  delayed,  thereby  preventing  the 
recomputation  of  the  BIF  and  SAIF 
reserve  ratios  on  a  timely  basis.  A 
solution  is  readily  available,  however. 
The  BIF  and  SAIF  reserve  ratios  are 
accurately  reflected  in  interim  and  year- 
end  financial  reports  prepared  by  FDIC 
staff.  The  FDIC  concludes  that  it  would 
be  appropriate  to  calculate  entrance 
fees  using  BIF  and  SAIF  reserve  ratios 
derived  from  such  financial  reports. 

Even  though  the  reports  are  not  audited, 
they  are  current  Consequently,  entrance 
fees  computed  on  the  basis  of  reserve 
ratios  derived  bt>m  financial  reports 
prepared  by  FDIC  staff  will  be  more 
equitable. 
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As  noted  previously,  the  FDIC  has 
determined  to  recompute  the  applicable 
reserve  ratios  on  a  quarterly  basis.  With 
regard  to  the  concern  expressed  by 
some  commentators  that  potential 
bidders  need  stable  Hgures,  it  is 
believed  that  recomputing  the  reserve 
ratios  on  a  quarterly  basis  will  not  be  so 
often  as  to  be  disruptive  to  the 
acquisition  process.  The  FDIC 
anticipates  that  it  will  recompute  the 
reserve  ratios  to  be  used  for  purposes  of 
calculating  entrance  fees  at  the  end  of 
each  calendar  quarter  (on  or  about 
March  31,  June  30,  September  30,  and 
December  31).  These  dates  have  been 
selected  in  order  to  allow  the  FDIC  to 
use  data  derived  from  consolidated 
Reports  of  Condition  and  Income  (“call 
reports”).  The  reserve  ratios  used  for 
purposes  of  calculating  entrance  fees 
are,  in  part,  based  upon  the  value  of  the 
aggregate  total  domestic  deposits  held  in 
all  members  of  that  insurance  fund.  In 
turn,  such  total  deposits  are  derived 
from  “edited”  or  verified  call  reports. 
Depository  institutions  are  normally 
required  to  file  call  reports  as  of  the 
close  of  business  on  the  last  calendar 
day  of  each  calendar  quarter  (the 
“report  date”).  Call  reports  must  be 
received  no  more  than  30  calendar  days 
after  the  report  date  {i.e.,  April  30,  July 
30,  October  31,  January  31;  the 
“submission  date”).  Call  reports  are 
edited  within  40  to  50  days  h'om  the 
submission  date.  For  example,  call 
reports  with  a  report  date  of  March  31 
must  be  submitted  by  April  30  of  each 
year,  and  are  edited  over  the  following 
40  to  50  days.  The  value  of  the  aggregate 
total  domestic  deposits  is  hnally 
determined  only  after  this  verification 
process  has  been  completed. 
Consequently,  reserve  ratios  as  of 
March  31  could  normally  be  recomputed 
by  June  30.  It  should  also  be  noted  that, 
when  calculating  reserve  ratios,  the 
FDIC  intends  to  derive  the  net  worth  of 
the  insurance  fund  being  entered  and 
the  value  of  the  aggregate  total  domestic 
deposits  held  in  all  members  of  that 
insurance  fund,  from  the  same  reference 
point  or  time  period.  For  example,  as 
explained  above,  the  reserve  ratio 
announced  June  30  will  be  based  upon 
data  derived  from  call  reports  with  a 
report  date  of  March  31.  Consistent 
therewith,  the  net  worth  of  the  insurance 
fund  being  entered  will  likewise  be 
determined  as  of  March  31.  Fees 
assessed  on  the  basis  of  unaudited 
financial  reports  will  not  be  adjusted  on 
the  basis  of  later,  audited  financial 
statements. 

The  reserve  ratio  to  be  used  when 
calculating  entrance  fees  for  a  particular 
conversion  transaction  will  be  the  most 


recent  reserve  ratio  calculated  (on  a 
quarterly  basis)  by  the  FDIC  prior  to  the 
date  on  which  the  conversion 
transaction  takes  place  {i.e.,  when 
deposit  liabilities  are  transferred 
between  insurance  funds).  The  interim 
rules  published  on  October  2, 1989,  and 
on  December  26, 1989,  provided  that  the 
applicable  reserve  ratio  for  any 
particular  conversion  transaction  would 
be  the  reserve  ratio  made  “publicly 
available”  prior  to  the  date  on  which 
deposit  liabilities  are  transferred  fi-om 
one  deposit  insurance  fund  to  another. 
The  FDIC  is  removing  the  phrase 
“publicly  available”  through  this  final 
rule.  The  FDIC  believes  that  this 
reference  is  no  longer  necessary 
because  the  final  rule  provides  specific 
dates  on  or  about  which  the  reserve 
ratios  will  be  recomputed  by  the  FDIC 
[i.e.,  at  the  end  each  calendar 
quarter).  Because  this  final  rule  sets  out 
the  dates  on  or  about  which  the  reserve 
ratios  will  be  recomputed,  participants 
to  conversion  transactions  are  already 
put  on  notice  as  to  when  they  need  to 
contact  the  FDIC  for  the  current  reserve 
ratios  and  the  time  period  over  which 
the  reserve  ratios  will  be  applicable.  At 
bid  meetings  where  failed  thrifts  or 
banks  are  being  disposed  of  by  the 
Resolution  Trust  Corporation  (“RTC”)  or 
the  FDIC,  the  current  reserve  ratio  for 
the  quarter  is  normally  announced  by 
the  roiC.  Individuals  acquiring  deposits 
from  “healthy”  thrifts  or  banks  as  part 
of  a  conversion  transaction  may  contact 
the  FDIC  for  current  reserve  ratios.  The 
reserve  ratios  will  take  effect  as  they 
are  recomputed  pursuant  to  this  final 
rule,  whether  or  not  they  are  announced 
by  the  FDIC  through  a  public  medium  of 
general  circulation.  It  should  also  be 
noted  that  the  applicable  reserve  ratio  is 
that  in  effect  at  the  time  the  conversion 
transaction  takes  place.  In  other  words, 
if  a  bid  meeting  is  conducted  by  the  RTC 
or  FDIC  during  the  first  quarter  of  the 
calendar  year,  but  the  conversion 
transaction  takes  place  during  the 
second  quarter  of  the  calendar  year,  the 
applicable  reserve  ratio  is  that  which  is 
announced  at  the  end  of  the  first  quarter 
{i.e.,  March  30). 

Through  this  document,  the  FDIC  is 
announcing  the  reserve  ratio  to  be  used 
when  calculating  entrance  fees  for  any 
SAIF-to-BIF  conversion  transaction 
occurring  on  or  after  the  date  of 
publication  of  this  final  rule  in  the 
Federal  Register,  until  such  time  as  the 
BIF  reserve  ratio  is  recomputed  in 
accordance  with  this  final  rule.  The  ratio 
of  the  net  worth  of  the  BIF  to  the  value 
of  the  aggregate  total  domestic  deposits 
held  in  all  BIF  members  as  of  March  31, 
1991,  is  28  basis  points  (0.0028).  With 


regard  to  BIF-to-SAIF  conversion 
transactions,  the  applicable  reserve 
ratio  to  be  used  for  purposes  of 
calculating  entrance  fees  continues  to  be 
one  basis  point  (0.0001). 

For  the  reasons  outlined  above,  the 
FDIC  has  determined  to  revise  the 
entrance  fees  that  must  be  paid  by 
participants  to  conversion  transactions. 
Under  this  final  rule,  the  reserve  ratio  to 
be  used  when  calculating  entrance  fees 
will  be  recomputed  by  the  FDIC  on  a 
quarterly  basis,  and  will  be  derived  from 
unaudited  data.  The  reserve  ratio  to  be 
used  when  calculating  entrance  fees  for 
a  particular  conversion  transaction  will 
be  the  most  recent  reserve  ratio 
calculated  quarterly  by  the  FDIC  prior  to 
the  date  on  which  the  conversion 
transaction  takes  place. 

List  of  Subjects  in  12  CFR  Part  312 

Bank  deposit  insurance.  Savings 
associations. 

For  the  reasons  set  out  in  the 
preamble,  title  12,  chapter  III, 
subchapter  A  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

PART  312— ASSESSMENT  OF  FEES 
UPON  ENTRANCE  TO  OR  EXIT  FROM 
THE  BANK  INSURANCE  FUND  OR  THE 
SAVINGS  ASSOCIATION  INSURANCE 
FUND 

1.  The  authority  citation  for  part  312  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1815(d):  12  U.S.C.  1819. 

2.  Sections  312.2  and  312.3  are  revised 
to  read  as  follows: 

§  312.2  Bank  Insurance  Fund  reserve 
ratio. 

The  Bank  Insurance  Fund  reserve 
ratio  to  be  used  in  computing  the 
entrance  fee  under  this  part  with  respect 
to  any  particular  conversion  transaction 
shall  be  the  most  recent  Bank  Insurance 
Fund  reserve  ratio  calculated  quarterly 
by  the  Federal  Deposit  Insurance 
Corporation  prior  to  the  date  on  which 
deposit  liabilities  are  transferred  from  a 
Savings  Association  Insurance  Fund 
member  to  a  Bank  Insurance  Fund 
member  in  connection  with  that 
conversion  transaction. 

§  312.3  Savings  Association  Insurance 
Fund  reserve  ratio. 

The  Savings  Association  Insurance 
Fund  reserve  ratio  to  be  used  in 
computing  the  entrance  fee  under  this 
part  with  respect  to  any  particular 
conversion  transaction  shall  be  the  most 
recent  Savings  Association  Insurance 
Fund  reserve  ratio  calculated  quarterly 
by  the  Federal  Deposit  Insurance 


29896 


Federal  Register  /  Vol.  56.  No.  126  /  Monday.  July  1.  1991  /  Rules  and  Regulations 


Corporation  prior  to  the  date  on  which 
deposit  liabilities  are  transferred  from  a 
Bank  Insurance  Fund  member  to  a 
Savings  Association  Insurance  Fund 
member  in  connection  with  that 
conversion  transaction. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC.  this  25th  day  of 
{une,  1991. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 

Executive  Secretary. 

[FR  Doc.  91-15544  Piled  6-28-91;  6:45  am] 
BILUNQ  CODE  «714-01-M 


DEPARTMENT  OF  COMMERCE 
15  CFR  Parts  8a,  29a,  and  29b 
[Docket  No.  910222-1131] 

BIN  0605-AA07 

Audit  Requirements  for  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Organizations 

agency:  Department  of  Commerce. 
action:  Affirmation  of  interim  final  rule. 

suamANV:  This  rule  adopts  as  final 
Department  of  Commerce  interim 
regulations  at  15  CFR  part  29b,  “Audit 
Requirements  for  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations."  This  final  rule 
redesignates  part  8a  as  part  29a, 
reserves  part  8a  for  future  use,  and  adds 
part  29b  which  establishes  uniform  audit 
requirements  applicable  to  institutions 
of  higher  education  and  other  nonprofit 
organizations  and  defines  the 
Department’s  responsibilities  for 
implementing  and  monitoring  these 
requirements. 

EFFECTIVE  OATES:  The  provisions  of  this 
final  rule  became  effective  April  19, 

1991,  and  apply  to  audits  of  nonprofit 
institutions  for  fiscal  years  that  begin  on 
or  after  May  20. 1991. 

FOR  FURTHER  U^ORMATION  CONTACT: 
Barbara  Lambis,  Director.  Office  of 
Federal  Assistance.  U.S.  Department  of 
Commerce,  HCHB  room  6054, 14th  Street 
and  Constitution  Avenue,  NW,. 
Washington.  DC  20230,  (202)  377-5617. 
SUPPLEMENTARY  INFORMATION:  On  April 
19. 1991,  the  Department  of  Commerce 
published  an  interim  final  rule  at  part 
29b  (56  FR  15992),  and  allowed 
interested  persons  30  days  to  comment. 
No  comments  were  received.  The 
Department  of  Commerce  is  adopting  as 
a  final  rule  15  CFR  part  29b,  “Audit 
Requirements  for  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations.” 


This  is  not  a  major  rule  within  the 
meaning  of  section  1  of  Executive  Order 
12291.  It  will  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more:  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Because  this  rule  relates  to  public 
property,  loans,  grants,  benefits  and 
contracts,  it  is  exempt  from  the 
requirements  of  notice  and  opportunity 
to  comment  and  the  30-day  delayed 
effective  date  (5  U.S.C.  553(a)(2)).  No 
other  law  requires  that  notice  and 
opportunity  for  comment  on  this  final 
rule  be  given. 

Since  notice  and  opportunity  to 
comment  are  not  required  to  be  given  for 
this  final  rule  under  section  553  of  the 
Administrative  Procedure  Act  or  any 
other  law,  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared  for  purposes  of  the  Regulatory 
Flexibility  Act 

This  final  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Paperworic  Reduction  Act 

This  final  rule  contains  a  collection  of 
information  subject  to  the  Paperwork 
Reducfion  Act  of  1980  (44  U.S.C.  3501  et 
seq.}.  This  collection  has  been  approved 
by  OMB  under  control  number  09M- 
0003.  ’The  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  5  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed  and 
completing  and  reviewing  the  collection 
of  information. 

List  of  Subjects  in  IS  CFR  Parts  29a  and 
29b 

Administrative  practice  and 
procedures.  Debarment  and  suspension 
(nonprocurement).  Drug  abuse.  Grant 
programs. 

Under  authority  of  5  U.S.C.  301,  the 
interim  final  rule  published  at  56  FR 
15992,  April  19, 1991,  redesignating  part 
8a  as  part  29a,  reserving  part  6a  for 
future  use,  and  adding  part  29b  to  title 
15.  subtitle  A  of  the  Code  of  Federal 


Regulations  is  adopted  as  final  without 
changes. 

Sonya  G.  StewarL 

Director  for  Federal  Assistance  and 

Management  Support. 

[FR  Doa  91-15554  Filed  6-28-91;  8:46  am] 
BILUNG  CODE  K10-FA-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

Medicated  Feed  Applications; 
SaUnomycin;  Technical  Amendment 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  concerning 
medicated  feed  applications  for  use  of 
salinomycin  in  a  Type  A  medicated 
article.  *11)6  assay  limits  for  salinomycin 
in  a  Type  A  medicated  article  currently 
read  100  through  120  percent.  Those 
limits  are  amended  to  read  95  through 
115  percent.  *rhis  action  conforms  the 
regulations  with  the  assay  limits 
approved  in  the  new  animal  drug 
application  (NADA 128-686). 

EFFECTIVE  DATE:  July  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Markus,  Center  for  Veterinary 
MecUcine  (HFV-102),  Food  and  Drug 
Administration.  5800  Fishers  Lane. 
Rockville,  MD  20857, 301-295-8623. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  7, 1986  (51 
FR  594  at  595),  FDA  published  a 
document  which,  among  other  things, 
amended  the  assay  limits  for 
salinomycin  premix  in  broiler  feeds  to  95 
through  115  percent.  On  March  3. 1906 
(41  FR  7382  at  7393),  FDA  issued  a  final 
rule  which  revised  the  current 
procedures  and  requirements  concerning 
conditions  of  approval  for  the 
manufacture  of  animal  feeds  containing 
new  animal  drugs.  The  assay  limits 
published  in  the  March  1986  final  rule,  in 
21  CFR  5S8.4(d),  were  inadvertently 
published  as  110  through  120  percent. 
This  document  amends  the  regulations 
in  §  558.4(d),  in  the  table  “Category  I,” 
for  the  entry  “Salinomycin"  under  the 
heading  “Assay  limits  percent*  type  A" 
by  removing  “100-1 and  inserting  in 
its  place  “95-115". 

list  of  Subjects  in  21  CFR  Part  558 
Animal  drugs.  Animal  feeds. 
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Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinaiy  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  SS8— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512. 701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 

Seob.  371). 

§558.4  [Amended] 

2.  Section  558.4  Medicated  feed 
applications  is  amended  in  paragraph 
(d),  in  the  table  for  “Category  1,“  for  the 
entry  “Salinoraycin"  under  the  heading 
“Assay  limits  petcent*  type  A”  by 
removing  “106-120”  and  inserting  in  its 
place  “95-115“. 

Dated;  )une  21. 1991. 

Robert  C.  Livingston. 

Director,  Office  of  New  An  intai  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Ooc  91-lSSll  Filed  6-28^:  8:45  am] 
BILLING  CODE  ««aS-ei-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
(CGD  05-91-20] 

Special  Local  Regulations  for  Marine 
Events;  Fireworks  Display; 
Approaches  to  Annapolis  Harlior,  Spa 
Creek,  and  Severn  River,  Annapolis, 
MD 

agency:  Coast  Guard.  DOT. 

ACTKMC  Notice  of  Implementation. 

summary:  lliis  notice  implements  33 
CFR  100.511  for  the  Annapolis  Fourth  of 
July  Fireworks  Display.  The  regulations 
in  33  CFR  100.511  are  needed  to  control 
marine  traffic  within  the  debris  fallout 
area.  The  regulations  restrict  general 
navigation  in  this  area  for  the  safety  of 
life  and  property. 

EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.511  are  effective  from  8  p.m.  to 
10:30  p.m.  on  July  4. 1991.  If  inclement 
weather  causes  postponement  of  the 
event  die  regulations  are  effective  from 
8  p.m.  to  10:30  p.m.,  July  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L  Phillips,  Chief.  Boating 
Affairs  Branch.  Boating  Safety  Division. 
Fifth  Coast  Guard  District  431  Crawford 
Street  Portsmouth.  Virginia  23704-5004 
(804)  398-6204. 


Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer, 
Boating  Affairs  Brandi  Boating  Safety 
Division,  Fifth  Coast  Guard  District  and 
Lieutenant  Monica  L  Lombardi,  project 
attorney,  Fifth  Coast  Guard  District 
Legal  Staffi 

Discussion  of  Regulation 

The  Annapolis  Recreation  and  Parks 
Department  Annapolis,  Maryland, 
submitted  an  application  on  April  4, 

1991  to  hold  a  fireworks  display  on  July 
4, 1991.  The  Hreworks  will  be  launched 
from  barges  andiored  approximately 
150  yards  off  Farragut  Field.  U.S.  Naval 
Academy.  The  debris  from  the  fireworks 
display  will  cover  an  area  of 
approximatdy  350  feet  from  the  launch 
site.  The  regulations  in  33  CFR  100.511 
are  needed  to  control  marine  traffic 
within  the  regulated  area  and 
particularly  within  the  debris  fallout 
area  for  the  safety  of  life  and  property. 
Since  many  spectator  vessels  are 
expected  to  be  in  the  area  to  watch  the 
frreworks  display,  the  regulations  in  33 
CFR  100.511  are  being  implemented  for 
this  event.  A  portion  of  the  regulated 
area  will  be  closed  during  the  fireworks 
display.  Since  the  marked  channels  will 
not  be  closed  for  this  event,  marine 
traffic  should  not  be  severely  disrupted. 

Dated:  June  17, 1991. 

W.T.  Leland. 

Rear  Admiral  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 

(FR  Doc.  91-15566  Filed  6-28-91;  8:45  am] 
BILUNO  CODE  4SW-I4-M 


33  CFR  Part  100 

[OGD  05-91-18) 

Special  Local  Regulationa  for  Marine 
Events;  4th  of  July  Celebration/ 
Festival  of  N^ons  Fireworks  Di^iley; 
Town  Point,  Elizabeth  River,  Norfolk, 
VA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  implementation. 

summary:  This  notice  implements  33 
CFR  100.501  for  the  4th  of  July 
Celebration/Festival  of  Nations 
Fireworks  Display  at  Town  Point  Park. 
Norfolk,  Virginia.  The  regulations  in  33 
CFR  100.501  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confrned  nature  of 
the  waterway  and  the  expected 
congestion  at  the  time  of  the  event  The 
regulations  restrict  general  navigation  in 
the  area  for  the  safety  of  life  and 


property  on  the  navigable  waters  during 
the  event 

EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.501  are  effective  from  8  pm.  to 
10:30  p.m.,  July  4. 1991.  If  inclement 
weather  causes  the  postponement  of  the 
event  the  regulations  are  effective  from 
8  p.m.  to  10:30  p.m.,  July  S.  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stephen  Phillips.  Chief,  Boating 
Affairs  Branch,  Bimting  Safety  Division, 
Fifth  Coast  Guard  District,  431  Crawford 
Street  Portsmouth.  Virginia  23704-5004 
(804)  398-6204. 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  prefect  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division.  Fifth  Coast  Guard  District,  and 
Captain  Michael  K.  Cain,  project 
attorney,  Fifth  Coast  Guai^  District 
Legal  Staff. 

Discussion  of  Regulation 

Norfolk  Festevents,  Ltd.  submitted  an 
application  hold  the  4th  of  July 
Celebratioo/Festival  of  Nations 
Fireworks  Display  at  Town  Point  Park, 
Norfolk.  Virginia.  The  fireworks  display 
will  be  launched  from  a  barge  within  the 
regulated  area,  and  will  burst  over  the 
Elizabeth  River.  Since  many  spectator 
vessels  are  eiqiected  to  be  in  the  area  to 
watch  the  fireworks  display,  the 
regulations  in  33  CFR  100.501  are  being 
implemented  for  these  events.  The 
waterway  will  be  closed  during  the 
fireworks  display.  Since  the  waterway 
will  not  be  closed  for  an  extended 
period,  commercial  traffic  should  not  be 
severely  disrupted. 

In  addition  to  regulating  the  area  for 
the  safety  of  life  and  property,  this 
notice  of  implementation  also  authorizes 
the  Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa.  The  implementation  of  33 
CFR  100.501  also  implements  regulations 
in  33  CFR  110.72aa  and  117,1007,  33  CFR 
110.72aa  establishes  the  spectator 
anchorage  in  33  CFR  100,^  as  special 
anchorage  areas  under  Inland 
Navigation  Rule  30,  33  U.S.C.  2030(g).  33 
CFR  117.1007  closes  the  draw  of  the 
Berkley  Bridge  to  vessels  during  and  for 
one  hour  before  and  after  the  effective 
period  under  33  CFR  100.501,  except  that 
the  Coast  Guard  Patrol  Commander  may 
order  that  the  draw  be  opened  for 
commercial  vessels. 
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Dated;  June  17, 1991. 

W.T.  Leland. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

[FR  Doc.  91-15565  Filed  6-28-91:  8:45  am] 
MLUNG  CODE  4910-14-M 


33  CFR  Part  100 

[CGD  05-91-19] 

Special  Local  Regulations  for  Marine 
Events;  Fourth  of  July  Fireworks 
Display;  Parker  Island,  Little  Egg 
Harbor,  Beach  Haven,  NJ 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  Implementation. 

summary:  This  notice  implements  33 
CFR  100.514  for  the  Fourth  of  July 
Hreworks  display  launched  from  Parker 
Island,  Little  Egg  Harbor.  Beach  Haven, 
New  Jersey.  The  regulations  in  33  CFR 
100.514  are  needed  to  control  vessel 
trafRc  within  the  immediate  vicinity  of 
this  event.  The  regulations  restrict 
vessel  traffic  in  the  area  for  the  safety  of 
life  and  property  on  the  navigable 
waters  during  the  event. 

EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.514  are  effective  from  8:30  p.m. 
to  11:30  p.m.,  July  4, 1991.  If  inclement 
weather  causes  the  postponement  of  the 
event,  the  regulations  are  effective  from 
8:30  p.m.  to  11:30  p.m..  July  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  bating  Safety  Division, 
Fifth  Coast  Guard  District  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
(804)  398-6204. 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 

Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District  and 
Lieutenant  Monica  L  Lombardi,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulations 

The  Red,  White  and  Blue  Committee, 
Ltd.,  Beach  Haven,  New  Jersey 
submitted  an  application  on  April  2. 

1991  to  hold  a  fireworks  display 
launched  from  Parker  Island,  Little  Egg 
Harbor,  Beach  Haven,  New  Jersey.  The 
regulations  in  33  CFR  100.514  are  needed 
to  control  marine  traffic  on  the  waters  of 
Little  Egg  Harbor.  In  order  to  protect  life 
and  property,  Parker  Island  will  be 
closed.  A  circle  around  the  island's 
center  with  a  radius  of  1000  feet  will  be 
closed  to  waterborne  traffic  during  the 
event.  Vessels  transiting  the  area  will 
not  be  inconvenienced  since  the  deep 
water  channel  will  remain  open. 


Dated;  June  10, 1991. 

P.A.  Welling, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

[FR  Doc.  91-15567  Filed  6-28-91;  8:45  am] 
BILUNG  CODE  4910-14-M 


33  CFR  Part  100 

[CGD  05-91-21] 

Special  Local  Regulations  for  Marine 
Events;  The  Start  of  the  Cock  Island 
Race;  Norfolk  Harbor,  Elizabeth  River, 
Norfolk  and  Portsmouth,  Virginia 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  implementation  of  33 
CFR  100.501. 

SUMMARY:  This  notice  implements  33 
CFR  100.501  for  the  start  of  the  Cock 
Island  Race  from  the  Portsmouth 
Seawall  area  of  the  Southern  Branch  of 
the  Elizabeth  River,  Norfolk  Harbor, 
Norfolk  and  Portsmouth,  Virginia  on  July 

20. 1991.  The  sailboats  will  race  to 
Hampton  Roads  and  return.  These 
special  local  regulations  are  needed  to 
control  vessel  traffic  within  the  area  due 
to  the  confined  nature  of  the  waterway 
and  the  expected  vessel  congestion 
during  the  starting  of  the  races.  The 
effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  participants  in  the  races. 
EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.501  are  effective  from  11  a.m.  to 
2  p.m.,  on  July  20, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 

Portsmouth,  Virginia  23705  (804)  398- 
6204. 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 

Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
Lieutenant  Monica  L.  Lombardi,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulation 

Ports  Events,  Inc.,  of  Portsmouth, 
Virginia,  submitted  an  application  on 
April  25, 1991  to  hold  the  Cock  Island 
Race.  The  race  will  consist  o^ver  200 
sailboats  ranging  from  22  to  60  feet.  The 
sailboats  will  be  divided  into  several 
classes.  Each  class  will  start  at  ten 
minute  intervals  from  the  Portsmouth 
Seawall  area  of  the  Southern  Branch  of 
the  Elizabeth  River,  Norfolk  Harbor, 
Norfolk  and  Portsmouth,  Virginia  on  July 

20. 1991,  race  to  Hampton  Roads  and 


return.  Because  this  is  the  type  of  event 
contemplated  by  these  regulations,  and 
because  the  safety  of  the  participants 
would  be  enhanced  by  the 
implementation  of  the  special  local 
regulations  for  this  regulated  area,  the 
regulations  in  33  CFR  100.501  are  being 
implemented  for  the  start  of  the  races. 

Dated:  June  17, 1991. 

W.T.  Leland, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

[FR  Doc.  91-15569  Filed  6-28-91;  8:45  am] 
BILUNO  CODE  4910-14-M 


33  CFR  Part  100 

[CGD1  91-069] 

Connecticut  River  Raft  Race 
Regulations,  Effective  Dates  for  1991 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  implementation  of  33 
CFR  100.102. 

SUMMARY:  This  notice  puts  into  effect 
the  permanent  regulations,  33  CFR 
100.102,  for  the  Connecticut  River  Raft 
Race  to  be  held  on  Saturday,  July  27, 
1991  from  10  a.m.  to  2  p.m.  The 
regulations  in  33  CFR  100.102  are 
necessary  in  order  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confined  nature  of 
the  waterway  and  the  anticipated 
congestion  at  the  time  of  the  event.  The 
purpose  of  this  regulation  is  to  provide 
for  the  safety  of  life  and  property  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  The  regulations,  33 
CFR  100.102  are  effective  from  10  a.m.  to 
2  p.m.  on  Saturday,  July  27, 1991  and  will 
be  in  effect  each  year  thereafter  during 
the  same  time  period  on  the  first 
Saturday  in  August  unless  otherwise 
specified  in  the  Coast  Guard  Local 
Notice  to  Mariners  and  a  Federal 
Register  notice. 

FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  (junior  grade]  Eric  G. 
Westerberg,  U.S.  Coast  Guard,  (617) 
223-8310. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  to  amend  the  permanent 
regulations  and  good  cause  exists  for 
making  them  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  the  normal  rulemaking 
procedures  would  have  been 
impractical.  This  amendment  represents 
the  sole  change  to  the  permanent  special 
regulations  as  established  in  33  CFR 
100.102,  and  is  expected  to  have  no 
commercial  impact. 
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Dated:  June  11, 1991. 

R.I.  Rybacki, 

Rear  Admiral,  U.S.  Coast  Guard,  Commandpr, 
First  Coast  Guard  District 
IFR  Doc.  91-15570  Filed  0-28-91: 8:45  am] 
BILUNO  CODE  4»1fr-14-« 

33  CFR  Part  100 

[CGD1  91-020] 

Jenkinsons  Offshore  Classic, 
Manasquan,  NJ 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  implementation  of  33 
CFR  100.109. 

SUMMARY:  Hiis  notice  puts  into  effect 
the  permanent  regulations,  33  CFR 
100.109,  for  Jenkinsons  Offshore  Classic 
(formerly  known  as  the  Ray  Catena 
Mercedes-Benz  Offshore  Grand  Prix). 
This  regulation  will  be  in  effect  on  July 
20, 1991  fix)m  11  am  to  5  pm.  The 
regulations  in  33  CFR  100.109  are 
necessary  in  order  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confined  nature  of 
the  waterway  and  die  anticipated 
congestion  at  the  time  of  the  event.  The 
purpose  of  this  regulation  is  to  provide 
for  the  safety  of  life  and  property  on 
navigable  waters  during  the  events. 
EFFECTIVE  DATE:  The  regulations,  33  CFR 
100.109  are  effective  at  11  am  on 
Saturday,  July  20, 1991  and  terminate  at 
5  pm  on  Saturday,  July  20, 1991  and  will 
be  in  effect  each  year  thereafter  during 
the  same  time  period  on  the  third  • 
Saturday  of  July  or  as  published  in  a 
Federal  Register  notice  and  the  Coast 
Guard  Local  Notice  to  Mariners. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade]  Eric  G. 
Westerberg.  (617)  223-8310. 

Drafting  Information 

The  drafters  of  this  notice  are  Lt.  (jg.) 
E.G,  Westerberg,  project  officer.  First 
Coast  Guard  District  Boating  Safety 
Division,  and  LL  J.B.  Gately.  project 
attorney.  First  Coast  Gueird  District 
Legal  Division. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  effective  time  period 
for  the  permanent  regulation  governing 
the  1991  running  of  Jenkinsons  Offshore 
Classic  (formerly  known  as  the  Ray 
Catena  Mercedes-Benz  Offshore  Grand 
Prix).  The  name  change  of  this  event 
represents  the  sole  change  to  existing 
regulations.  The  regulations,  33  CFR 
100.109,  %vill  be  in  effect  ffom  11  am  on 
July  20, 1991  through  5  pm  on  July  20, 
19^.  Jenkinsons  Offshore  Classic  is  a 
high  speed  Indy  500  type  power  boat 
race  around  a  rectangular  course.  The 


race  course  is  situated  on  the  coastal 
water  of  the  Atlantic  Ocean  extending 
from  Manasquan,  NJ  to  Seaside  Heights, 
NJ.  Sponsor  provided  patrol  craft  will 
mark  the  spectator  area  which  will  be 
established  from  Manasquan  bilet 
northward  for  one  half  {^)  mile.  Vessels 
exiting  Manasquan  Inlet  and  wishing  to 
transit  the  area  will  be  directed  to 
proceed  north  along  the  shore  until 
clean  of  (north  of)  ^e  regulated  area.  No 
vessels  will  be  allowed  to  exit 
Manasquan  Inlet  in  a  southerly  direction 
during  the  effective  period  of  regulation. 
The  regulated  area  will  be  patrolled  by 
the  U.S.  Coast  Guard,  the  Coast  Guard 
Auxiliary,  state  and  local  law 
enforcement  agencies  and  the  sponsor. 
Further  public  notibcation,  including  the 
full  text  of  the  regulations  will  be 
accomplished  through  advance  notice  in 
the  First  Coast  Guani  District  Local 
Notice  to  Mariners. 

Dated:  June  11, 1991. 

RJ.  Rybacki, 

Rear  Admiral  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District 
[FR  Doc.  91-5571  Filed  6-28-91;  &45  am] 
BILLING  CODE  4S1»-14-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 

Increase  in  Maximum  Permissibie 
Interest  Rates  on  Guaranteed 
Manufactured  Home  Loans,  Home  and 
Condominium  Loans,  and  Home 
Improvement  Loans 

agency:  Department  of  Veterans 
Affairs, 

ACTION:  Final  regulations. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  increasing  the  maximum 
interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  the 
maximum  interest  rates  applicable  to 
fixed  payment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 
conservation  loans  are  also  increased. 
These  increases  are  necessary  because 
previous  rates  were  not  competitive 
enough  to  induce  lenders  to  make 
guaranteed  or  insured  home  loans 
without  substantial  discounts,  or  to 
make  manufactured  home  loans.  The 
increase  in  the  interest  rates  will  assure 
a  continuing  supply  of  funds  for  home 
mortgages,  home  improvement  and 
manufactured  home  loans. 

EFFECTIVE  DATE:  June  17, 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Judy  Caden,  Loan  Guaranty  Service 
(264),  Veterans  BeneHts  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
2042a  (202)  233-3042. 

8UFFLEMENTARY  MFORMATION:  The 
Secretaiy  is  required  by  section  1612(f). 
title  38,  United  States  Code,  to  establi^ 
maximum  interest  rates  for 
manufactured  home  loans  guaranteed  by 
VA  as  he/she  finds  the  manufactured 
home  loan  capital  markets  demand. 
Recent  market  indicators — including  the 
prime  rate,  the  general  increase  in 
interest  rates  charged  on  conventional 
manufactured  home  loans,  and  the 
increase  in  other  short-term  and  long¬ 
term  interest  rates — have  shown  that  the 
manufactured  home  capital  markets 
have  become  more  restrictive.  It  is  not 
necessary  to  increase  the  interest  rates 
on  manufactured  home  \mit  loans,  lot 
loans,  and  combination  manufactured 
home  unit  and  lot  loans  in  order  to 
assure  an  adequate  supply  of  funds  from 
lenders  and  investors  to  make  these 
types  of  VA  loans. 

The  Secretary  is  also  required  by 
section  1803(c],  title  38,  United  States 
Code,  to  establish  maximum  interest 
rates  for  home  and  condominium  loans, 
including  graduated  payment  mortgage 
loans,  and  loans  for  home  improvement 
purposes.  Recent  market  indicators — 
including  the  rate  of  discount  charged 
by  lenders  on  VA  loans  and  the  general 
increase  in  interest  rates  charged  by 
lenders  on  conventional  loans,  have 
shown  that  the  mortgage  money  market 
has  become  more  restrictive.  The 
maximum  rates  in  effect  for  VA 
guaranteed  home  and  condominium 
loans  and  those  for  energy  conservation 
and  home  improvement  purposes  have 
not  been  sufficiently  competitive  to 
induce  private  sector  lenders  to  make 
these  types  of  VA  guaranteed  or  insured 
loans  without  imposing  substantial 
discounts.  To  assure  a  continuing  supply 
of  funds  for  home  mortgages  through  the 
VA  loan  guaranty  program,  it  has  been 
determined  that  an  increase  in  the 
maximum  permissible  rates  applicable 
to  home  and  improvement  loans  is 
necessary.  The  increased  return  to  the 
lender  will  make  VA  loans  competitive 
with  other  available  investments  and 
assure  a  continuing  supply  of  funds  for 
guaranteed  and  insured  mortgages. 

Regulatoiy  Flexibility  Act/Executive 
Order  12291 

For  the  reasons  discussed  in  the  May 
7, 1981  Federal  Register,  (46  FR  25443),  it 
has  previously  been  determined  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
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loans  guaranteed,  insured,  or  made 
pursuant  to  chapter  37  of  title  38,  United 
States  Code,  are  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612. 

These  regulatory  amendments  have 
also  been  revievt^ed  under  the  provisions 
of  Executive  Order  12291.  VA  finds  that 
they  do  not  come  within  the  definition  of 
a  “major  rule”  as  defined  in  that  Order. 
The  existing  process  of  informal 
consultation  among  representatives 
within  the  Executive  Office  of  the 
President,  OMB,  VA  and  the  Department 
of  Housing  and  Urban  Development  has 
been  determined  to  be  adequate  to 
satisfy  the  intent  of  this  Executive  Order 
for  this  category  of  regulations.  This 
alternative  consultation  process  permits 
timely  rate  adjustments  with  minimal 
risk  of  premature  disclosure.  In 
summary,  this  consultation  process  will 
fulfill  the  intent  of  the  Executive  Order 
while  still  permitting  compliance  with 
statutory  responsibilities  for  timely  rate 
adjustments  and  a  stable  .low  of 
mortgage  credit  at  rates  consistent  with 
the  market. 

These  final  regulations  come  within 
exceptions  to  the  general  VA  policy  of 
prior  publication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regulatory 
change  in  VA  maximum  interest  rates 
for  VA  guaranteed,  insured,  and  direct 
home  and  condominium  loans,  loans  for 
energy  conservation  and  other  home 
improvement  purposes,  and  loans  for 
manufactured  home  purposes  would 
create  an  acute  shortage  of  funds 
pending  the  final  rule  publication  date 
which  would  necessarily  be  more  than 
30  days  after  publication  in  proposed 
form.  Accordingly,  it  has  been 
determined  that  publication  of  proposed 
regulations  prior  to  publication  of  final 
regulations  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest. 

(Catalog  of  Federal  Domestic  Assistance 
Program  numbers,  64.113, 64.114,  and  64.119.) 

These  regulations  are  adopted  under 
authority  granted  to  the  Secretary  by 
sections  210(c),  1803(c)(1),  1811(d)(1)  and 
1812(f)  and  (g)  of  title  38,  United  States 
Code.  The  regulations  are  clearly  within 
that  statutory  authority  and  are 
consistent  with  Congressional  intent. 

These  increases  are  accomplished  by 
amending  §§  36.4212(a)(1),  (2),  and  (3), 
and  36.4311(a),  (b),  and  (c),  and 
36.4503(a),  title  38,  Code  of  Federal 
Regulations. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 

Housing,  Loan  programs — horsing  and 


community  development.  Manufactured 
homes.  Veterans. 

Approved:  June  14, 1991. 

Edward  J.  Derwinski, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  amended  as 
set  forth  below. 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  of  §§  36.4201 
through  36.4287  continues  to  read  as 
follows; 

Authority:  Sections  36.4201  through  36.4287 
issued  under  72  Stat.  1114,  84  Stat.  1110  (38 
U.S.C.  210, 1812). 

§  36.4212  [Amended] 

2.  In  §  36.4212,  remove  the  date 
“February  5, 1991”,  wherever  it  appears, 
and  add,  in  its  place,  the  date  “June  17, 
1991”. 

3.  In  §  36.4212,  paragraph  (a)(1), 
remove  the  number  “11 V4”,  wherever  it 
appears,  and  add,  in  its  place,  the 
number  “12”;  in  paragraphs  (a)(2)  and 
(a)(3),  remove  the  number  “11”, 
wherever  it  appears,  and  add,  in  its 
place,  the  number  “11  Vi”. 

4.  The  authority  citation  for  §§  36.4300 
through  36.4375  continues  to  read  as 
follows: 

Authority:  Sections  36.4300  through  36.4375 
issued  under  72  Stat.  1114  (38  U.S.C.  210). 

§36.4311  [Amended] 

5.  In  §  36.4311,  remove  the  date 
“February  5, 1991”,  wherever  it  appears, 
and  add,  in  its  place,  the  date  “June  17, 
1991”. 

6.  In  §  36.4311,  paragraph  (a),  remove 
the  number  “9”,  wherever  it  appears, 
and  add,  in  its  place,  the  number  “9  Vi”; 
in  paragraph  (b),  remove  the  number 
“9%”,  wherever  it  appears,  and  add,  in 
its  place,  the  number  “9%”;  in  paragraph 
(c),  remove  the  number  “10  Vi”,  wherever 
it  appears,  and  add,  in  its  place,  the 
number  “11”. 

7.  The  authority  citation  for  |  §  36.4500 
through  36.4600  continues  to  read  as 
follows: 

Authority:  Sections  36.4500  to  36.4600 
issued  under  72  Stat.  1114  (38  U.S.C.  210). 

§  36.4503  [Amended] 

8.  In  §  36.4503,  paragraph  (a),  remove 
the  numbers  “9”  and  "10  Vi”,  wherever 
they  appear,  and  add  in  their  place,  the 
numbers  “9  Vi”  and  "11”,  respectively. 

[FR  Doc.  91-15549  Filed  6-28-91;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  9F3706/R1125;  FRL-3932-3] 

RIN  2070-AB78 

Pesticide  Tolerances  for  H[2-(2,4- 
Dichlorophenyl)-4-Propyl-1,3-Dioxolan* 
2-yl]MethylMH*1, 2, 4-Triazole  and  Its 
Metabolites 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  extends  the 
tolerances  of  the  fungicide  l-{[2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan-2- 
yl]  methyl]-lH-l,2,4-triazole  and  its 
metabolites,  determined  as  2,4- 
dichlorobenzoic  acid,  in  or  on  the  raw 
agricultural  commodities  grass  forage, 
hay  and  seed  screenings  and  kidney  and 
liver  of  cattle,  goats,  hogs,  horses  and 
sheep  until  June  21, 1993.  This  extension 
will  allow  ^A  adequate  time  to  receive 
and  evaluate  studies  conducted  by  the 
Ciba-Geigy  Corporation  to  assess  the 
data  required  to  support  permanent 
tolerances  for  this  chemical  in  or  on 
these  commodities. 

EFFECTIVE  DATE:  Elective  on  June  21, 
1991. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number  [PP  9F3706/R1125],  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  rm. 
M-3708,  401  M  St.,  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  T.  Lewis,  Product  Manager  (PM) 
21,  Registration  Division  (H-7505C), 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  numben  Rm.  227, 
CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202  (703)-557-1900. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  February  22, 1989  (54  FR 
7597),  which  announced  that  the  Ciba- 
Geigy  Corporation,  P.O.  Box  18033, 
Greensboro,  NC  27419,  had  submitted  a 
pesticide  peition  (9F3706)  to  EPA 
proposing  that  40  CFR  180.434  be 
amended  by  establishing  tolerances 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  346a) 
for  the  fungicide  l-[[2(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan-2- 
yl]methyl]-lH-l,2,4-triazole  and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  acid  and  expressed  as 
parent  compound,  in  or  on  the 
commodities  grass  hay  at  5.0  parts  per 
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million  (ppm)  and  grass  forage  at  0.5 
ppm.  EPA  issued  a  notice,  published  in 
the  Federal  Register  of  April  19, 1989  (54 
FR  15802),  which  announced  that  the 
petition  was  subsequently  amended  by 
Ciba-Geigy  Corp.  by  retaining  the 
previously  proposed  tolerances  for  grass 
hay  and  grass  forage  while  proposing  to 
increase  the  established  tolerance  level 
for  kidney  and  liver  of  cattle,  goats, 
hogs,  horses,  and  sheep  to  2.0  ppm.  EPA 
issued  a  notice,  published  in  the  Federal 
Reigster  of  March  15, 1989  (54  FR  10715), 
which  announced  that  Ciba-Geigy 
amended  the  petition  by  proposing  a 
tolerance  for  residues  of  the  fungicide 
for  the  commodity  grass  screenings  at 
10.0  ppm. 

In  the  Federal  Register  of  June  21, 1989 
(54  FR  26044),  EPA  established 
tolerances,  on  an  interim  basis,  in  40 
CFR  180.434  for  residues  of  this  chemical 
in  or  on  the  raw  agricultural 
commodities  grass  forage,  hay  and  seed 
screenings  and  liver  and  kidney  of 
cattle,  goats,  hogs,  horses,  and  sheep. 

An  expiration  date  of  June  21, 1991,  was 
imposed  for  the  tolerances.  The  interim 
tolerances  were  established  based  upon 
the  condition  that  data  be  submitted  to 
the  Agency  to  fully  support  permanent 
tolerances  for  these  commodities. 
Available  data  were  insufHcient  to 
completely  charaterize  the  metabolism 
of  the  compound  in  ruminants,  and 
residue  data  were  inadequate  due  to 
insufHcient  geographic  distribution  and 
grass  species  representation. 

Data  were  submitted  in  response  to 
the  conditions  of  the  interim  tolerances 
within  the  required  time  imposed. 
However,  review  of  these  data  indicated 
that  the  data  did  not  reflect  use  of  the 
chemical  according  to  the  label  use 
direction,  and  the  data  were  considered 
to  be  inadequate.  A  decision  on  the 
adequacy  of  the  ruminant  metabolism 
data  is  being  withheld  until  adequate 
residue  data  are  submitted  to  allow 
determination  of  appropriate  tolerances 
in  grass  forage,  hay  and  seed  screenings. 
The  reasons  for  the  inadequacies  in  the 
submitted  data  were  not  under  the 
control  of  the  company.  Additional 
residue  data  have  been  required  to  be 
submitted.  Because  of  excessively  heavy 
rainfall  during  the  grass  growing  season, 
the  label  directions  could  not  be 
followed,  e.g.,  both  the  application 
interval  and  the  prescribed  preharvest 
interval  were  shortened. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  data  considered  include 
the  following; 

1.  Plant  and  residue  metabolism 
studies. 

2.  Residue  data  for  crop  and  livestock 
commodities. 


3.  Two  enforcement  methodologies 
and  a  multiresidue  method  of  analysis. 

4.  A  rat  oral  lethal  dose  (LX)^)  with  an 
L£^  of  1,517  milligrams/kilogram  (mg/ 
kg)  of  body  weight. 

5.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  12 
mg/kg/day. 

6.  A  90-day  dog  feeding  study  with  a 
NOEL  of  1.25  mg/kg/day. 

7.  A  rabbit  developmental  toxicity 
study  with  a  maternal  LEL  of  250  mg/kg 
and  developmental  toxicity  greater  than 
400  mg/kg  (highest  dose  tested). 

8.  A  rat  teratology  study  with  a 
maternal  toxicity  NOEL  of  30  mg/kg/ 
day  and  a  developmental  toxicity  NOEL 
of  30  mg/kg/day. 

9.  A  two-generation  rat  reproduction 
study  with  a  reproductive  NOEL  of  125 
mg/kg/day  (HOT)  and  a  developmental 
NOEL  of  25  mg/kg/day. 

10.  A  1-year  dog  feeding  study  with  a 
NOEL  of  1.25  mg/kg  of  body  weight/ 
day. 

11.  A  2-year  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of  5 
mg/kg/day  with  no  carcinogenic 
potential  under  the  conditions  of  the 
study  up  to  and  including  aporoximately 
125  mg/kg,  the  highest  dose  treated. 

12.  A  2-year  mouse  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of  15 
mg/kg/day  and  with  a  satistically 
significant  increase  in  combined 
adenomas  and  carcinomas  of  the  liver  in 
male  mice  at  approximately  375  mg/kg, 
the  highest  dose  tested. 

13.  Ames  test  with  and  without 
activation,  negative. 

14.  A  mouse  dominant-lethal  assay, 
negative. 

15.  Chinese  hamster  nucleus  anomaly, 
negative. 

16.  Cell  transformation  assay, 
negative. 

Data  currently  lacking  are  additional 
animal  metabolism  and  Held  residue 
studies. 

The  Agency  carried  out  a  wight-of- 
the-evidence  review  of  all  relevant  data 
and  concluded  that  the  fungicide  is  a 
Category  C  carcinogen  (possible  human 
carcinogen  with  limited  evidence  of 
carcinogenicity  in  animals  in  the 
absence  of  human  data  with  a 
quantitation  of  risk  (Q*)).  This 
conclusion  was  based  on  a 
determination  that  there  was  evidence 
of  carcinogenicity  in  only  a  single 
species  and  sex.  There  was  a 
statistically  significant  increase  in 
combined  adenomas  and  carcinomas  of 
the  liver  in  male  mice  at  the  highest 
dose  tested.  The  Agency  concludes  that 
the  chemical  was  negative  for 
carcinogenicity  in  the  rat 

The  Agency  has  evaluated  dietary 
exposure  to  the  fungicide  residues  for 


the  commodities  proposed  and  for  the 
commodities  which  have  established 
tolerances  using  data  on  anticipated 
residues.  Available  data  indicate  that 
approximately  25  to  35  percent  of  the 
total  U.S.  grass  grown  for  seed  acreage 
is  treated  with  the  fungicide.  The 
livestock  dietary  burden  was  calculated 
using  anticipated  residues  in  feed  items 
multiplied  by  the  expected  percent 
contribution  to  the  diet  and  the 
maximum  percent  of  the  crop  that  is 
treated.  This  dietary  burden  was  then 
compared  with  available  data  from 
feeding  studies  to  determine  anticipated 
residues  in  meat  and  milk.  Using  an 
upper  bound  oncogenic  potency 
estimate  of  0.079  (mg/kg/day)'* 
developed  from  a  Weibull  82  model,  the 
upper  limit  of  the  dietary  carcinogenic 
risk  is  calculated  to  be  in  the  range  of  1 
incident  in  a  million  (10'”)  using 
anticipated  residues. 

Based  on  the  NOEL  of  1.25  mg/kg  of 
body  weight/day  in  the  1-year  dog  study 
and  a  hundredfold  safety  factor,  the 
acceptable  daily  intake  (ADI)  has  been 
set  at  0.013  mg/kg  bw/day  for  the  U.S. 
population.  The  theoretical  maximum 
residue  contribution  (TMRC)  of  0.001073 
mg/kg  bw/day  was  calculated  from 
existing  tolerances.  The  current  action 
will  increase  the  TMRC  by  0.000038  mg/ 
kg  of  body  weight/day.  These  tolerances 
and  previously  established  tolerances 
utilize  a  total  of  8  percent  of  the  ADI. 
The  TMRC  assumes  that  residue  levels 
are  at  the  established  tolerances  and 
that  100  percent  of  the  crop  is  treated. 

Based  upon  the  above  risk  estimate, 
the  Agency  believes  that  an  extension  of 
the  interim  tolerances  would  not  pose  a 
significant  public  health  risk  for  the 
period  of  time  indicated  and  would 
allow  the  Agency  sufficient  time  to 
review  the  final  reports  on  all  of  the 
required  data. 

EPA  does  not  expect  the  required  data 
will  significantly  change  the  above  risk 
estimate.  An  animal  metabolism  study 
has  been  submitted  and  has  undergone 
a  perliminary  review,  and  EPA  already 
has  partially  sufficient  residue  data. 
Moreover,  the  residue  contribution  to 
the  human  diet  which  may  result  form 
these  tolerances  is  only  a  small 
percentage  (<1  percent)  of  the  total 
amount  of  residue  contribution  from 
existing  tolerances. 

For  the  reasons  described  above,  the 
Agency  will  extend  the  current 
tolerances  for  residues  of  l-[[2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan-2- 
yl]methyl]-l//-l,2,4-triazole  and  its 
metabolites  in  or  on  the  following  raw 
agricultural  commodities  until  June  21, 
1993:  grass  forage,  0.5  ppm;  grass  hay, 

5.0  ppm;  grass  seed  screenings,  10.0 
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ppm;  kidney  and  liver  of  cattle,  goats, 
hogs,  horses,  and  sheep,  2,0  ppm.  This 
extension  will  allow  the  Agency 
adequate  time  to  receive  and  review  all 
of  the  required  data  and  reach  a 
regulatory  position  on  the 
appropriateness  of  permanent 
tolerances  for  this  chemical  in  or  on 
these  commodities.  If  EIPA  decieds 
permanent  tolerances  are  appit^riate, 
EPA  will  issue  a  permanent  tolerance  in 
response  to  the  petition.  That  tolerance 
will  be  in  the  form  of  a  final  rule  and 
subject  to  the  objections  and  hearing 
procedures  under  the  FFDCA. 

Based  on  the  available  data,  EPA 
concludes  that  the  interim  tolerance 
levels  currently  established  for  these 
commodities  during  the  period  ending 
June  21, 1993,  are  adequate  to  protect  the 
public  health.  Therefore,  tolerances  are 
established  as  set  forth  below.  These 
tolerances  will  expire  on  June  21, 1993. 
Available  data  are  inadequate  to 
completely  characterize  metabolism  in 
ruminants,  and  residue  data  are 
considered  inadequate  due  to 
insufficient  geographic  and  grass  species 
representation.  The  tolerance  levels 
were  calculated  to  assure  tolerances 
would  not  be  exceeded,  and  residue 
data  is  available  for  Oregon  where  the 
majority  of  grass  for  seed  is  grown. 
Based  on  the  review  of  the  animal 
metabolism  and  field  residue  studies, 
the  Agency  will  determine  whether  the 
issuance  of  a  permanent  tolerance  is 
appropriate. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  bearing  with  the 
Hearing  Clerk,  at  the  address  given 
above.  The  objections  submitted  must 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objection.  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issuejs)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrate  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantitd  issue  of  fact;  thee  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  to  the  contrary,  and 
resolution  of  factual  issuejs)  in  the 
manner  sought  by  the  requestor  would 
be  adequate  to  justify  the  action 
requested. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  StaL  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and  procedures, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements 

Dated:  June  21, 1991. 

Douglas  O.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.434  is  amended  in  the 
table  therein  by  revising  entries  for 
grass,  forage;  grass,  hay;  and  grass  seed 
screening;  and  by  revising  the  entries  for 
kidney  and  liver  of  cattle,  goats,  hogs, 
horses,  and  sheep,  to  read  as  follows: 

§  180.434  H[2-<2,4-Dfehioropt)enyl)-4- 
propyt*1,3^ioxolan>2>yt]  methyt)>1H>1,2,4> 
triazole;  tolersnce*  tor  residuea. 
***** 


CofTimodtty 

Parts  per 
miUion 

Expiration 

date 

•  O 

•  • 

• 

Cattle,  kidney _ 

2.0 

06/21/93 

Cattle,  liver _ 

2.0 

06/21/93 

•  • 

*  • 

• 

Goats,  kidney _ 

2.0 

06/21/93 

Goats,  liver.„ .  _ 

2.0 

06/21/93 

•  • 

•  • 

• 

Grass,  torage _ _ 

0.5 

06/21/93 

Grass,  hay _ 

Grass,  seed 

5.0 

06/21/93 

screenings - 

ion 

06/21/93 

•  • 

•  • 

• 

Hogs,  kidney _ 

2.0 

06/21/93 

Hogs.  Kver _ 

2.0 

06/21/93 

•  • 

•  • 

* 

Horses,  kidney _ 

2.0 

06/21/93 

Horses,  kver _ 

2.0 

06/21/93 

*  • 

•  • 

• 

Sheep,  kidney 

2.0 

06/21/93 

Sheep,  Kver _ 

2.0 

06/21/93 

Commodity 

Expiration 

date 

•  •  *  • 

• 

[FR  Doc.  91-15678  Filed  6-28-81;  8:45  am) 
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40  CFR  Part  721 


[OPTS<-50597;  FRL-3930-7] 

Significant  New  Uses  of  Certain 
Chemical  Substances;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule;  correction. 

summary:  EPA  is  issuing  this  document 
to  correct  certain  paragraph  citations 
and  cross-references  that  were 
inadvertently  incorrect  in  several 
Federal  Register  documents.  Because 
these  are  nonsubstantive  changes, 
notice  and  public  comment  are  not 
required. 

EFFECTIVE  DATE:  Effective  July  1. 1991, 
except  for  the  amendment  to  §  721.1835, 
which  becomes  effective  July  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Richards,  Director,  Federal 
Register  Staff  (TS-788B),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number.  Rm.  NE- 
G009,  Northeast  Mall,  (202)  382-2253. 
SUPPLEMENTARY  IIWORMATION:  In  FR 
Doc.  91-8994  published  in  the  Federal 
Register  of  April  17, 1991  (56  FR  15784)  a 
paragraph  was  numbered  incorrectly.  In 
FR  Doc.  91-9784  published  in  the 
Federal  Register  of  April  25. 1991  (56  FR 
19228)  and  in  FR  Doc.  91-12299 
published  in  the  Federal  Register  of  May 
23, 1991  (56  FR  23766),  cross-references 
were  inadvertently  stated.  This 
document  corrects  those  typographical 
errors. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals.  Environmental  protection, 
Hazardous  materials,  Reemrikeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  June  12, 1991. 

Marie  A.  Greenwood. 

Director,  Office  of  Toxic  Substances. 

Therefore,  40  CFR  part  721  is  amended 
as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 
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Authority:  15  U.S.C.  2604  and  2607. 

§721.756  [Amended] 

2.  Section  721.756(b)(1)  is  amended  by 
correcting  the  reference  “§  125(a) 
through  (i)"  to  read  *‘§  721.125(a)  through 
(i)". 

§721.1590  [Amended] 

3.  Section  721.1590(a)(2)  is  amended 
by  correctly  designating  paragraph 
“(a)(2)(i)  Industrial,  commercial,  and 
consumer  activities. "  as  paragraph 
“(a)(2)(ii)  Industrial,  commercial,  and 
consumer  activities. " 

§721.1835  [Amended] 

4.  Section  721.1835(a)(2)(i](B)  is 
amended  by  correcting  the  reference 
“Requirements  as  speciHed  in 

§  721.85(a]“  to  read  “Requirements  as 
specified  in  §  721,72(a)". 

§721.1897  [Amended] 

5.  Section  721.1897(b)(2]  is  amended 
by  correcting  the  reference  ‘The 
provisions  of  §  721.185(b)(1)  apply  to 
this  section.’*  to  read  “The  provisions  of 
§  721.185  apply  to  this  section.” 

(FR  Doc.  91-15472  Filed  6-26-91:  8:45  am) 
BILUNQ  CODE  WSO-SO-f 


40  CFR  Part  721 

[OPTS-50582A;  FRL-3931-3] 

Significant  New  Use  Rule;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  EPA  issued  a  document  (FR 
Doc.  90-19185)  published  in  the  Federal 
Register  of  August  15, 1990  (55  FR 
33296),  establishing  a  final  rule  for 
substituted  nitrile  in  §  721.1475.  At  that 
time  §  721.1475  was  assigned  to  the  final 
regulation  for  pentachloroethane. 
Inadvertently  the  redesignation  of 
§  721.1475  was  omitted  from  FR  Doc.  90- 
19185.  This  document  corrects  that 
omission.  Because  this  is  a 
nonsubstantive  change,  notice  and 
public  comment  are  not  required. 

EFFECTIVE  DATE:  This  document  is 
effective  on  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances,  Room 
E-543B,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

Therefore,  40  CFR  part  721  is 
corrected  as  follows: 


Dated:  June  25, 1991. 

Mark  A.  Greenwood, 

Director,  Office  of  Toxic  Substances. 

PART  721— [CORRECTED] 

§721.1475  [Corrected] 

In  the  final  rule  published  on  August 
15, 1990  at  55  FR  33297,  the  following 
correction  is  made.  On  page  33305,  in 
the  third  column  immediately  preceding 
amendatory  instruction  12.,  a  new 
amendatory  instruction  11a.  is  added  as 
follows: 

11a.  Section  721.1475, 
pentachloroethane,  is  hereby 
redesignated  as  §  721.1525. 

(FR  Doc.  91-15676:  Filed  6-28-91: 8:45  am) 
BILUNa  CODE  6S60-60-F 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  302 
RIN  3067-AB14 

Civil  Defense;  State  and  Local 
Emergency  Management  Assistance 
Program  (EMA) 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  This  rule  revises  the  EMA 
program  formula  factors  by  removing 
ffom  the  calculation  the  factor  which 
provides  that  10  percent  of  the 
appropriated  funds  will  be  allocated  on 
the  basis  of  the  State’s  population  in 
EMA  participant  jurisdictions  as  a 
percentage  of  the  State’s  total 
population.  The  rule  increases  by  10 
percent  the  factor  known  as  the  “base,” 
which  now  provides  that  5  percent  will 
be  equally  divided  among  the  50  States, 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico.  The  base 
will  thus  be  15  percent,  which  will  be 
equally  divided  among  each  of  the 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico.  In 
addition,  any  State  which  would  receive 
less  by  formula  share  than  its  formula 
share  for  the  previous  fiscal  year  will  be 
restored  to  its  previous  year’s  level  from 
reserve  funds  if  the  reserve  balance 
(when  needs  of  insular  areas  and  other 
priorities  have  been  fulfflled)  is 
sufficient  to  do  this  for  all  such  States. 
This  action  is  necessary  to  eliminate  a 
factor  that  contributes  an  unnecessary 
element  of  uncertainty  to  the 
determination  of  formula  grants  and  has 
not  resulted  in  expansion  of  program 
participation  in  the  way  that  was 
originally  intended. 


EFFECTIVE  DATE:  July  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 

Dwight  Poe,  FEMA,  OfHce  of  Emergency 
Management,  Washington,  DC  20472 
(202)  646-3492. 

SUPPLEMENTARY  INFORMATION:  The 

intent  of  this  regulation  is  to  simplify  the 
allocation  of  State  and  local  Emergency 
Management  Assistance  (EMA)  funds 
provided  under  the  Federal  Civil 
Defense  Act  of  1950,  as  amended.  The 
rule  change  eliminates  a  complex  10 
percent  factor  which  used  population  of 
communities  currently  receiving  EMA 
funding  as  a  ratio  of  the  total  State 
population  at  the  last  available  census. 
That  10  percent  of  the  funds  is  now 
added  to  the  5  percent  Equal  Share 
Factor.  Each  recipient  State,  the  District 
of  Columbia,  and  Puerto  Rico  would 
have  received  an  equal  share  under  the 
10  percent  EMA  Population  Factor  if 
they  all  had  100  percent  of  their 
communities  participating  in  the  EMA 
program.  When  the  formula  was 
published  on  September  28, 1983, 
FEMA’s  strategy  was  to  cover  all 
communities  under  the  EMA  program. 
The  10  percent  EMA  Population  Factor 
of  the  Formula  was  established  as  an 
incentive  for  all  local  communities  to 
participate  in  the  State’s  program. 
Program  growth,  however,  depends  on 
greater  funding,  not  on  the  status  of 
current  program  participation  by 
communities.  While  100  percent 
participation  remains  a  desirable  goal, 
we  realize  that  in  peacetime  sufficient 
funding  to  cover  100  percent  of 
communities  in  every  State  is  unlikely. 
Thus,  the  earlier  strategy  may  be 
misleading  as  part  of  the  formula. 

Regardless  of  the  10  percent  EM/\ 
Population  Factor,  FEMA’s  experience 
has  been  that  most  States  do  encourage 
the  cooperation  of  local  governments 
and  that  the  10  percent  EMA  Population 
Factor  provides,  at  best,  only  a  marginal 
incentive  for  additional  local 
participation.  Because  of  this,  as  well  as 
States’  civil  defense  surge  planning  for 
rapid  expansion  of  civil  defense 
capabilities  in  time  of  escalating  crisis, 
FEMA  believes  that  the  10  percent  EMA 
Population  Factor  can  be  changed  to  an 
equal  share  for  each  State  recipient  of 
the  formula  funds  without  detriment  to 
the  program’s  objectives. 

Mathematically,  the  15  percent  equal 
share  is  more  reliable  for  program 
management  because  everyone  knows 
what  to  expect,  whereas  under  the  10 
percent  EMA  Population  Factor  of  the  4- 
factor  formula,  any  increase  in  EMA 
coverage  for  one  State  must  be  derived 
by  decreasing  the  shares  of  all  the  other 
States. 
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The  removal  from  (  302.5(b)  of  the  10 
percent  of  funding  allocated  on  the  basis 
of  the  State's  poi^ation  in  EMA  in 
favor  of  adding  that  percentage  to  the  5 
percent  factor  to  be  shared  equally  by 
all  eligible  States  was  published  as  a 
proposed  rule  in  the  F^eral  Register 
dated  August  26, 1987  (52  FR  32140). 

Discussion  of  Comments  on  Proposed 
Rule 

FEMA  received  a  total  of  diirteen 
State  responses  on  the  interim  rule: 
three  States  supported  the  proposed 
change;  ten  opposed  it 

Comment  Six  States  commented  that 
the  change  would  reduce  their  funding, 
therefore  causing  the  state  of  emergency 
management  in  ±eir  States  to 
deteriorate.  Another  State  commented 
that,  “The  2  percent  reserve  fund  should 
not  be  used  for  any  other  purpose  until 
the  reduced  states  have  had  ^eir 
reductions  reinstated.” 

DiscassJoa:  Provided  the  reserve 
balance  is  sufficient  to  cover  all  such 
States,  any  State  receiving  less  in  a 
fiscal  year  than  in  the  fiscal  year 
preceding  it  will  be  given  an  amount 
from  the  Reserve  Fund  balance  to  make 
the  State  share  equal  to  the  preceding 
year’s  allocation  level  In  fact,  no  State 
will  be  adversely  affected  in  €my  year 
when  funding  is  adequate  to  program 
needs.  The  regulatory  language  below 
states  that,  in  any  fiscal  year  when  the 
balance  of  the  reserve  funds  (after  the 
Territories  have  been  allotted  their 
needed  amounts)  is  sufficient,  the 
priority  use  of  the  reserve  funds  balance 
will  be  to  restore  to  the  last  year’s  level 
those  States  which  would  receive  less 
funding  by  formula  than  in  the  previous 
year. 

Comment  The  change  “does  not  give 
due  regard  to  the  majority  of 
participating  jurisdictions  and  those 
states  experiencing  increases  in  both 
total  population  and  population  at  risk.” 

Discussion:  Section  205(d)  of  the  Civil 
Defense  Act  of  1950  requires  only  that 
due  regard  be  given  to:  (1)  The  criticality 
of  the  target  and  support  areas  *  *  *;  (2) 
the  relative  state  of  development  of  civil 
defense  readiness  of  the  State;  and  (3) 
population.  Population  increases  are  not 
updated  in  the  EMA  Population  Factor 
except  when  the  Census  Bureau  updates 
the  decade  census  because  annual 
Census  Bureau  estimates  are  not  given 
below  the  State  level  whereas  the  EMA 
Population  is  derived  from  official 
populations  of  communities.  The 
capabihty  to  expand  program  coverage 
is  not.  however,  a  function  of  the 
formula.  Program  expansion  depends  on 
increased  program  allocations.  The  33 
percent  State  Population  Factor, 
however,  is  updated  annually  to  give 


due  regard  to  the  total  population  of  the 
State,  as  well  as  the  population  at  risk. 
The  growth  of  population  in  a  State  is 
taken  into  account  in  the  State 
Population  Factor  update  based  on 
latest  Census  Bureau  estimates. 

Comment  One  State  commented  that, 
“The  proposed  formula  change  would 
negate  our  incentive  to  expand  program 
coverage.” 

Discussion:  Although  die  10  percent 
factor  was  miginally  designed  to 
encourage  States  to  increase  local 
participation  in  the  EMA  program  by 
giving  an  incentive  to  add  communities 
to  the  program,  real  program  growth 
depends  on  increased  funding  in  the 
annual  budget.  The  EMA  Peculation 
Factor,  in  fact,  can  only  offer  more 
money  to  a  State  within  the  formula  by 
shaving  money  fiom  other  States  based 
on  complicated  proportional 
calculations,  which,  over  time,  leads  to 
less  reliability  of  funding  levels. 

Comment  A  State  commented  that, 
“The  proposed  rule  *  *  *  appears  to 
penalize  those  states  whose  EMA 
participation  rates  are  already  high  to 
accommodate  those  states  whose  rates 
are  low,”  and  ”*  *  *  for  FEMA  to 
propose  a  change  (in  an  effort  to 
equalize  allocations)  that  adversely 
affects  states  that  have  established  a 
high  EMA  participation  rate  as  a  'fix’ 
toward  increasing  EMA  participation, 
exacerbates  the  problem.”  Another 
State  commented  that.  “Future  changes 
to  the  EMA  allocation  (should)  not 
penalize  those  states  with  established 
high  levels  of  EMA  participation.” 

Discussion:  The  formula  change  is 
intended  neither  as  a  reward  for  those 
States  whose  EMA  participation  rates 
are  low  nor  a  penalty  for  those  States 
whose  EMA  participation  rates  are  high. 
No  State  will  be  acconunodated  at  the 
expense  of  any  other  State.  The  10 
percent  EMA  Population  Factor  which 
this  is  intended  to  supersede,  however, 
does  accommodate  low  participation 
States,  when  their  EMA  coverage 
increases,  by  taking  money  fiom  all 
other  States,  including  from  those  with 
already  high  coverage.  Under  a 
provision  included  with  the  3-factor 
version  of  the  formula,  each  State  will 
receive  at  least  the  amount  of  funds  it 
received  in  the  previous  year,  if 
sufficient  reserve  funds  are  available. 

Comment  One  State  commented  that, 
“*  *  *  we  feel  that  increasing  the  base 
factor  needs  to  be  logically 
accompanied  by  a  formula  component 
which  includes  favorable  consideration 
to  those  states  •  *  *  that  face  extremely 
high  degrees  of  risk  in  an  attack 
environment.”  Another  State 
commented  that,  “The  10  percent  factor 


(should)  be  reallocated  on  an  ‘at  risk’ 
basis.” 

Discussion:  All  people  are  at  risk  from 
fallout  in  an  attack  and  everyeme  is 
vulnerable  to  some  types  of  local 
natural  and  technological  disasters, 
which  points  to  the  need  for  a  base  or 
minimum  level  of  preparedness.  Degree 
of  risk,  however,  is  difficult  to  measure 
objectively  £uid  then  properly  weigh  in 
an  assign^  factor.  Consideration  for 
giving  resources  to  localities  at  high  risk 
of  direct  effects  from  attack  has  brcn 
given  by  other  elements  of  the  civil 
defense  program.  In  addition,  changing 
geopolitical  trends  and  circumstances 
could  cause  a  reassessment  of  risks  and 
strategic  objectives. 

Comment  “The  total  FEMA  grants  to 
state  and  local  governments  (should)  be 
considered  as  part  of  the  EMA 
allocation.” 

Discussion:  This  recommendation 
would  require  enactment  of  omnibus 
legislation  to  supersede  several  statutes 
enabling  different  programs  with 
various  missions  and  implementation 
strategies. 

Regulatory  Flexibility  Certificatioa 

This  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  and  has  not 
undergone  a  regulatory  flexibility 
analysis. 

Environmental  Assessment  and  Finding 
of  No  Significant  Environmental  Impact 

FEMA  has  determined  that  this  rule 
will  have  no  effect  on  environmental 
quality  and,  therefore,  in  accordance 
with  44  CFR  10.8(cM2)(i),  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Regulatory  Analysis 

This  rule  is  not  a  “Major  Rule”  as  the 
term  is  used  in  Executive  Order  12291 
and  implementing  Office  of  Management 
and  Budget  (OMB)  guidance.  It  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  will  not  result  in 
an  increase  in  costs,  and  will  not  have  a 
significant  adverse  impact  on 
competition,  emplosmient,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets.  Hence, 
regulatory  impact  analyses  are  not 
necessary. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
requirements  that  are  subject  to  the 
Paperwork  Reduction  Act  o^  1980,  as 
amended,  (44  U.S.C.  3501  et  seq.)  and 
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the  OMB  implementing  regulation,  5 
CFR  Part  132a 

Federalism  Executive  Order 

This  rule  does  not  have  a  substantial 
direct  effect  on  States  inasmuch  as  the 
proportional  e^ect  on  the  majority  of 
States  is  less  than  1  percent  change. 

List  of  Subjects  in  44  CFR  Part  302 

Civil  defense,  Grants  programs — 
National  defense.  Record  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
summary,  title  44,  chapter  I,  subchapter 
E,  part  302,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  302— (AMENDED] 

1.  The  authority  citation  of  part  302 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  App.  2251  et  seq.'. 
Reorganization  Plan  No.  3  of  1978;  E.0. 12148. 

2.  In  S  302.5,  paragraph  (b)(5)  is 
removed  and  paragraphs  (b)(3)  and 
(b)(4)  are  revised  to  read  as  follows: 

§  302.5  Allocations  and  reallocations. 

«  *  *  *  * 

(b)  *  *  * 

(3)  Fifteen  (15)  percent  will  be  divided 
equally  among  the  50  States,  the  District 
of  Columbia,  and  Puerto  Rico. 

(4)  In  consonance  with  the  statutory 
provision  allowing  the  Director  to 
prescribe  other  factors  concerning  the 
State  allocations,  the  remaining  two  (2) 
percent  will  be  held  temporarily  in 
reserve,  to  be  used  first  to  fund  the  four 
territories  of  the  Virgin  Islands, 
American  Samoa,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Conditions  peculiar  to  those 
areas  make  strict  application  of  the 
mathematical  formula  in  §  302.5(b) 
inequitable.  Therefore,  the  Director  will 
consider  prior-year  allocations, 
percentage  of  total  United  States 
population,  and  the  factors  set  out  in 

§  302.5(e)  (1).  (2).  (4).  and  (5)  in 
determining  their  allocations.  The 
remaining  balance  of  the  reserve  fund 
will  then  be  used  to  restore  any  State 
which  would  receive  less  by  formula 
share  than  its  formula  share  for  the 
previous  fiscal  year,  provided  that  the 
reserve  balance  is  sufficient  to  do  this 
for  all  such  States.  Any  remaining 
balance  after  this  has  been  done  will 
constitute  a  supplemental  fund  from 
which  the  Director  will  consider  State 
requests  for  additional  funding  and  the 
needs  of  any  interstate  civil  defense 
authorities. 


Dated:  May  6, 1991. 

Wallace  E.  Stickney. 

Director,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  91-15438  Filed  6-28-91:  8:45  am] 
BMXING  CODE  •na-SO-M 


DEPARTMENT  OF  COMMERCE 

Natkmai  Oceanic  and  Atinospheiic 
Administration 

50  CFR  Part  630 

(Docket  No.  910640-1140] 

Atlantic  Swordfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Emergency  rule;  corrections. 

SUIMMARY:  NMFS  corrects  errors  in  the 
emergency  rule  governing  the  Atlantic 
swordHsh  Hshery  published  June  12, 
1991  (56  FR  26934). 

EFFECTIVE  DATES:  June  12, 1991,  through 
December  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Stone.  NMFS  (F/CM3).  301- 
427-2347. 

SUPPLEMENTARY  INFORMATION:  In  rule 
document  91-13924  beginning  on  page 
26934  in  the  issue  of  Wednesday.  June 
12, 1991,  make  the  following  corrections: 

1.  On  page  26934,  in  the  Hrst  column, 
under  the  “summary"  heading,  in  the 
twenty-second  line,  replace  “30,044" 
with  “40,785"  and  replace  “13,628”  with 
"18,500”. 

2.  On  page  26934,  in  the  Hrst  column, 
under  the  “summary"  heading,  in  the 
twenty-fifth  line,  replace  “2,969,956" 
with  “2,959,215”  and  “1,347.172"  with 
“1,342.300”. 

3.  On  page  26935,  in  the  second 
column,  under  the  “Drift  Gillnets” 
subheading,  in  the  thirty-first  line, 
replace  “84,127"  with  “120,955". 

4.  On  page  26935,  in  the  second 
column,  under  the  “Drift  Gillnets” 
subheading,  in  the  thirty-second  line, 
replace  “38,160”  with  “54,865”. 

5.  On  page  26936,  in  the  second 
column,  in  the  twenty-fourth  line, 
replace  “30,044”  with  “40,785”  and 
replace  “13,628”  with  “18,500”. 

6.  On  page  26936,  in  the  second 
column,  in  the  twenty-sixth  line,  replace 
“2,969.956”  with  “2,959.215”. 

7.  On  page  26936,  in  the  second 
column,  in  the  twenty-seventh  line, 
replace  “1,347,172”  with  ”1,342,300”. 

8.  On  page  26936,  in  the  second 
column,  in  the  thirtieth  line,  replace 
“25.8”  with  “18.8”. 


9.  On  page  26936,  in  the  second 
column,  in  the  thirty-third  line,  replace 
“9.2”  with  “6.7”. 

10.  On  page  2Gd3a  in  the  second 
column,  in  the  thirty-sixth  line,  replace 
“90.8"  with  “93.3”. 

11.  On  page  2693a  in  the  second 
column,  in  the  forty-eighth  line,  delete 
the  word  “same”. 

12.  On  page  2693a  in  the  second 
column,  in  the  forty-ninth  line,  delete  the 
word  “as”. 

13.  On  page  26936,  in  the  second 
column,  in  the  fiftieth  line,  delete 
“estimated  for  1989”  and  after  “the", 
insert  “estimated”. 

14.  On  page  26936,  in  the  second 
column,  in  the  fifty-first  line,  replace 
“76,387”  with  “112,851”. 

15.  On  page  26936,  in  the  second 
column,  in  the  fifty-second  line,  replace 
“34,649"  with  “51,189”  and  replace 
“90.8”  with  "93.3”. 

16.  On  page  26936,  in  the  second 
column,  in  the  fifty-third  line,  replace 
“84,127”  with  “120,955”  and  replace 
”38,160”  with  “54,865". 

17.  On  page  26936,  in  the  second 
column,  in  the  fifty-fourth  line,  replace 
“116.4”  with  “125.1”. 

18.  On  page  2693a  in  the  second 
column,  in  the  fifty-fifth  line,  replace 
”52.8”  with  “56.7”. 

19.  On  page  26936,  in  the  second 
column,  in  the  fifty-sixth  line,  replace 
“656”  with  “902”. 

20.  On  page  26936,  in  the  second 
column,  in  the  fifty-eighth  line,  replace 
“0.9”  with  “1.2". 

21.  On  page  26936,  in  the  second 
column,  in  the  sixty-first  line,  replace 
“7,740”  with  “8,088”  and  replace  ”3,511” 
with  “3,669”. 

22.  On  page  26936,  in  the  second 
column,  in  the  sixty-second  line,  replace 
“9.2”  with  “6.7”,  replace  “84,127”  with 
“120,955”,  and  replace  “38,160”  with 
“54,865”. 

23.  On  page  26936,  in  the  second 
column,  in  the  sixty-fourth  line,  replace 
“32.5”  with  ”38.7”  and  replace  ”14.7” 
with  “17.6”. 

24.  On  page  26936,  in  the  second 
column,  in  the  sixty-sixth  line,  replace 
“230”  with  “209”. 

25.  On  page  26936,  in  the  second 
column,  in  the  sixty-seventh  line, 
replace  “0.3”  with  “0.2”. 

26.  On  page  26936,  in  the  third  column, 
in  the  eighth  line,  replace  “648”  with 
“892”. 

27.  On  page  26936,  in  the  third  column, 
in  the  ninth  line,  replace  “0.9”  with 
“1.2”. 

28.  On  page  26936,  in  the  third  column, 
in  the  tenth  line,  replace  “90.8”  with 
“90.2”  and  replace  “41.2”  with  “40.9". 
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29.  On  page  26936,  in  the  third  column, 
in  the  twelfth  line,  replace  “38"  with 
“30”. 

30.  On  page  26936,  in  the  third  column, 
in  the  thirteenth  line,  replace  “32.9”  with 
“38.5”. 

31.  On  page  26936,  in  the  third  column, 
in  the  fourteenth  line,  replace  “14.9” 
with  “17.5”. 

32.  On  page  26936,  in  the  third  column, 
in  the  Hfteenth  line,  replace  “60,088” 
with  “81,569”  and  replace  “27,256”  with 
“36,999”. 


§630.27  [AMENDED] 

33.  On  page  26940,  in  the  second 
column,  in  §  630.27(b)(l)(i)(A).  in  the 
first  line,  replace  “30,044”  with  “40,785” 
and  replace  “13,628”  with  “18,500”. 

34.  On  page  26940,  in  the  second 
column,  in  §  630.27(b)(l)(i)(B).  in  the  first 
line,  replace  “2,969,956”  with  “2,959,215” 
and  replace  “1,347,172”  with  “1,342,300”. 

35.  On  page  26940,  in  the  second 
column,  in  §  630.27(b)(l)(ii)(A),  in  the 
first  line,  replace  “30,044”  with  “40,785” 
and  replace  “13,628”  with  “18,500”. 


36.  On  page  26940,  in  the  second 
column,  in  §  630.27(b)(l)(ii)(B)  in  the  first 
line,- replace  “2,969,956”  with  “2,959,215” 
and  replace  “1,347,172”  with  “1,342,300”. 

Dated:  June  26. 1991. 

Michael  F.  Tillman, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  91-15574  Filed  6-26-91;  3:34  pm) 
BILUNG  CODE  3510-22-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  niies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opporturrity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Paits  800  and  810 
RIN  Oseo-AAIS 

United  States  Standards  for  Wheat 

agency:  Federal  Grain  Inspection 
Service.  USDA. 
action:  Proposed  rule. 

summary:  In  Compliance  with  the 
requirements  for  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  (FGIS)  proposes  to 
amend  the  United  States  Standards  for 
Wheat  as  follows:  (1)  Remove  the 
description  red  durum  wheat  from  the 
definition  of  Unclassed  wheat;  (2) 
reduce  the  limit  for  stones  from  eight  or 
more  to  four  or  more  and  eliminate  the 
aggregate  weight  option;  (3)  reduce  the 
tolerance  for  pieces  of  glass  from  two  or 
more  to  one  or  more  (zero  tolerance);  (4) 
establish  a  cumulative  total  for  factors 
which  may  cause  U.S.  Sample  grade;  (5) 
reduce  the  limit  for  ergot  from  0.30 
percent  to  0.50  percent  by  weight;  (6) 
reduce  the  limit  for  the  special  grade 
light  smutty  wheat  to  be  more  Uian  2 
smut  balls;  and  (7)  reduce  the  grading 
limits  for  foreign  material.  FGIS  further 
proposes  to  revise  inspection  plan 
tolerances  for  wheat  based  on  the 
proposed  changes.  The  objective  of  this 
review  is  to  ensure  that  the  standards 
serve  their  intended  purpose,  the 
language  is  clear,  and  are  consistent 
with  FGIS  policy  and  authority. 

DATES:  Comments  must  be  submitted  on 
or  before  August  30, 1991. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Allen  Atwood,  Federal 
Grain  Inspection  Service,  USDA.  room 
0628-S,  Box  96454,  Washington,  DC 
20090-6454;  telemail  users  may  respond 
to  IIRSTAFF/FGIS/USDA)  telemail; 
telex  users  may  respond  to  Allen 
Atwood.  TLX:  7607351,  ANS:  FGIS  UC; 
and  telecopy  users  may  send  responses 
to  the  automatic  telecopier  machine  at 
(202)  447-4628. 


All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours  (7  CFR  1,27  (bj). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Shipman,  Chief.  Standards  and 
Procedures  &anch.  Federal  Grain 
Inspection  Service.  USDA,  Room  1661-S. 
Box  96454.  Washington.  DC  20090-6454; 
telephone  (202)  382-0252. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  is  classified  as 
nonmajor  because  it  does  not  meet  the 
criteria  for  a  major  regulation 
established  in  the  Order. 

Regulatory  Flexibility  Act  Certification 

John  C  Foltz,  Administrator,  FGIS, 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  those  persons  that 
apply  the  standards  and  most  users  of 
the  inspection  service  do  not  meet  the 
requirements  fqr  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seg.).  Fu^er,  the 
standards  are  applied  equally  to  all 
entities. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  collection  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  are  included  under  control  number 
0580-0013  now  being  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB).  Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Department  of  Agriculture,  room 
3201.  NEOB,  Washington.  DC  20503. 

Background 

FGIS  published  an  advanced  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  Novemlwr  27, 1989,  (54  FR 
46752)  in  accordance  with  Executive 
Order  12291  and  Department  Regulation 
1512-1  to  provide  public  notice  that 
FGIS  would  conduct  its  periodic  review 
of  the  United  States  Standards  for 
Wheat  (7  CFR  Part  810).  A  comment 
period  of  60  days  was  provided  to 


interested  persons.  Prior  to  expiration, 
the  comment  period  was  extended  until 
March  30, 1990  (55  FR  6996). 

FGIS  received  a  total  of  19  comments 
during  the  90-day  comment  period.  The 
comments  were  submitted  from  foreign 
buyers,  grain  merchandisers.  United 
States  Senators,  wheat  processors,  grain 
exchanges,  producer  associations,  and 
grain  trade  associations.  Comments 
included  information  and  background 
regarding  specific  standards  changes, 
such  as  defining  Unclassed  wheat, 
revising  U.S.  Sample  grade  criteria 
tolerances,  revising  smut  and  ergot 
tolerances,  and  establishing  damage 
tolerances  for  specific  kinds  of  damage. 
Other  comments  received  included  more 
general  information  regarding  the 
principles  and  structure  of  standards, 
such  as  developing  more  objective  tests, 
establishing  export  standard, 
establishing  food-grade  and  feed-grade 
standards,  and  expressing  results  as  a 
percentage  by  wei^t  instead  of  by 
count.  In  addition  to  these  comments. 
FGIS  reviewed  the  wheat  standards 
with  the  FGIS  Advisory  Committee, 
participants  at  the  Grain  Quality 
Workshops,  and  representatives  from 
wheat-related  associations. 

Based  on  a  review  of  the  comments 
received  and  other  information,  FGIS  is 
proposing  seven  dianges  to  the  wheat 
standards  to  reflect  current  market 
needs  and  to  create  incentives  to 
maintain  wheat  quality  in  the  future. 

The  proposed  changes  are  revisions  to 
the  definition  for  Unclassed  wheat  and 
sample  grade  criteria  tolerances  for 
stones  and  glass.  Additionally,  this 
proposal  includes  new  criteria  for  U.S. 
Sample  grade  to  encompass  a 
cumulative  total  of  other  material  in 
wheat  and  a  revision  to  the  special 
grade  criteria  for  ergot  and  smut 
Further,  the  proposal  revises  inspection 
plan  tolerances  for  wheat  based  on  the 
proposed  revisions  to  the  standards. 

During  the  review  of  comments  and 
other  information  to  develop  the 
proposed  action,  FGIS  considered 
establishing  grade  limits  for  dockage 
starting  with  a  1.0  percent  maximum 
limit  for  grades  1,  2,  and  3  during  the 
first  year  of  implementation  and 
gradually  lowering  the  limit  to  0.5 
percent  over  a  four  year  phase-in  period. 
FGIS  believes  establishing  maximum 
limits  for  dockage  could  serve  as  an 
incentive  to  produce,  deliver,  and 
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maintain  cleaner  wheat  throughout  the 
entire  marketing  system. 

The  concept  of  establishing  grade 
limits  for  dockage  was  discussed  with 
the  FGIS  Advisory  Committee, 
participants  at  the  Grain  Quality 
Workshops,  and  several  wheat-related 
associations  prior  to  developing  the 
proposed  action  for  wheat  standards. 
These  discussions  provided  a 
mechanism  to  review  the  consequences 
of  establishing  dockage  as  a  grading 
factor  under  the  standards.  FGIS’ 
prelimin’iry  review  of  wheat  dockage 
levels  commonly  found  in  the  market 
indicates  the  establishment  of  any 
substantive  grade  limit  to  improve  the 
cleanliness  of  wheat  will  involve 
varying  degrees  of  change  in  harvesting 
and  cleaning  practices.  At  this  time, 
FGIS  cannot  quantify  the  economic 
impact  of  these  changes. 

FGIS  commissioned  a  study  through 
the  USDA  Economic  Research  Service  in 
June  1990  to  determine  the  costs  and 
benefits  of  cleaning  grain.  The  report  of 
Hndings  for  the  cost  and  benefits 
associated  with  cleaning  wheat  is 
scheduled  for  completion  in  March  1992. 
Therefore,  FGIS  has  decided  to  defer 
any  action  regarding  grading  standards 
for  wheat  dockage  until  the  economic 
impact  assessment  is  completed. 

Red  Durum  Wheat 

FGIS  proposes  to  remove  the 
description  of  red  durum  wheat  from  the 
definition  of  Unclassed  wheat  because 
(1)  the  Unclassed  wheat  definition 
encompasses  wheats  of  an 
indeterminate  class  without  the  need  to 
specify  red  durum  wheat,  (2)  production 
of  red  durum  wheat  is  low,  and  (3]  it  is 
rarely  seen  in  the  inspection  system. 

Stones 

FGIS  proposes  to  reduce  the  Sample 
grade  tolerance  for  stones  from  eight  or 
more  to  four  or  more  and  eliminate  the 
aggregate  weight  provision.  The  basis  of 
determination  for  stones  will  remain 
unchanged.  The  determination  for 
stones  will  continue  to  be  based  on  a 
sample  after  the  removal  of  dockage. 

Wheat  is  rountinely  cleaned  to 
remove  foreign  substances  prior  to 
milling.  Most  stones  are  removed  during 
the  cleaning  process.  However,  stones 
are  difficult  to  remove  due  to  similar 
size  or  density  to  wheat  kernels.  Stones 
remaining  in  the  wheat  after  cleaning 
may  affect  the  milling  operation  and 
flour  quality.  Therefore,  a  reduction  of 


the  Sample  grade  limits  for  stones  better 
reflects  end-use  quality  needs. 

FGIS  proposes  the  elimination  of  the 
aggregate  weight  provision  for  stones 
because  the  probability  that  1  to  3 
stones  in  the  cleaned  sample  would 
weigh  in  excess  of  0.2  percent  by  w'eight 
is  very  small. 

Glass 

FGIS  proposes  to  reduce  the  Sample 
grade  tolerance  for  glass  from  two  or 
more  pieces  in  a  representative  sample 
to  one  or  more  (zero  tolerance).  FGIS 
proposes  this  revision  because  pieces  of 
glass  are  rarely  found  in  wheat  and 
rarely  cause  a  sample  to  grade  U.S. 
Sample  grade.  Therefore,  this  proposal 
would  create  an  incentive  to  maintain 
the  current  wholesomeness  of  wheat  in 
the  future  while  having  minimal 
economic  impact  on  the  current  market. 

Cumulative  Sample  Grade  Factors 

FGIS  proposes  to  establish  a 
cumulative  total  for  factors  which  may 
cause  a  sample  to  grade  U.S.  Sample 
grade.  Any  combination  of  stones, 
crotalaria  seeds,  castor  beans,  particles 
of  unknown  foreign  substance(s)  or 
commonly  recognized  harmful  or  toxic 
substances,  or  rodent  pellets,  bird 
droppings,  or  other  animal  filth  would 
cause  the  wheat  to  be  graded  U.S. 
Sample  grade  if  the  cumulative  total 
exceeds  a  count  of  four.  A  cumulative 
total  limit  would  better  identify 
wholesomeness  by  designation  of  a 
combination  of  deleterious  foreign 
material,  animal  filth,  and  toxic 
substances  as  U.S.  Sample  grade. 

Ergot 

FGIS  proposes  to  reduce  the 
requirements  for  the  Special  grade 
“Ei^oty  wheat”  from  more  than  0.30 
percent  to  more  than  0.05  percent  by 
weight.  FGIS  proposes  this  revision 
because  ergot  is  rarely  found  in  wheat 
and  rarely  causes  the  sample  to  receive 
the  "Ergoty  wheat”  designation. 
Therefore,  this  proposal  would  create  an 
incentive  to  maintain  wheat  quality 
while  having  minimal  economic  impact 
on  the  current  market. 

Light  Smutty  Wheat 

FGIS  proposes  a  revision  to  the 
deflnition  of  Special  grade  "Light  Smutty 
wheat”  to  improve  the  repeatability  and 
reliability  of  inspection  results  as  wheat 
is  handled  through  the  market  system. 
This  proposed  standard  revision  would 
cause  wheat  to  grade  “Light  Smutty 


wheat”  on  the  basis  of  odor  or  the 
presence  of  more  than  two  smut  balls  in 
a  250  gram  portion.  The  current  standard 
states  Light  Smutty  wheat  is  wheat  that 
has  an  unmistakable  odor  of  smut,  or 
which  contains  in  a  250  gram  portion, 
smut  balls,  portion  of  smut  bails,  or 
spores  of  smut  in  excess  of  a  quantity 
equal  to  14  smut  balls,  but  not  in  excess 
of  a  quantity  equal  to  30  smut  balls  of 
average  size.  Currently,  Smutty  wheat  is 
wheat  that  contains,  in  a  250  gram 
portion,  smut  bails,  portions  of  smut 
balls,  or  spores  of  smut  in  excess  of  a 
quantity  equal  to  30  smut  balls  of 
average  size. 

The  occurrence  of  smut  is  enhanced 
by  a  combination  of  snow  cover, 
temperature,  moisture,  and  presence  of 
smut  spores.  Smut  balls  tend  to  break 
apart  during  the  process  of  handling 
wheat  so  that  even  less  than  14  smut 
balls  in  a  sample  can  cause  smut  odor  in 
wheat.  The  “Ught  Smutty  wheat” 
designation  of  a  majority  of  samples  is 
due  to  odor  rather  than  the  quantity  of 
smut  balls.  Therefore,  a  reduction  of  the 
limit  of  allowable  smut  bails  from  14  to  2 
would  promote  more  reliable 
certification  results  throughout  the 
market  system. 

Foreign  Material 

FGIS  proposes  to  reduce  the  foreign 
material  (FM)  grade  limits  for  U.S.  Nos. 

1,  2,  and  3  from  0.5, 1.0,  and  2.0  percent 
to  0.4,  0.7,  and  1.3  percent,  respectively, 
U.S.  Nos.  4  and  5  would  remain 
unchanged  from  the  current  standards. 
FGIS  is  proposing  such  action  as  an 
incentive  to  maintain  low  FM  levels 
currently  observed  in  grades  1,  2,  and  3. 

To  illustrate  the  potential  effects  of 
this  proposal,  FGIS  assembled  data 
(tables  1,  2,  and  3)  on  FM  from  export 
grain  inspection  data  from  1985  through 
1989  and  New  Crop  Survey  data  from 
1986  through  1989.  The  data  indicates 
that  low  levels  of  FM  are  reported  in 
export  wheat  shipments  regardless  of 
the  grade  assigned,  and  that  FM  seldom 
determines  the  grade  in  any  class  of 
wheat  in  export  lots. 

Table  1  shows  that  the  average  FM 
Levels,  except  Durum,  are  well  within 
the  grade  limit  for  U.S.  No.  2,  which  is 
the  primary  export  grade.  Durum  is 
typically  exported  as  U.S.  No.  3  and  the 
average  FM  level  for  Durum  is  well 
within  the  grade  limit  for  that  class.  The 
FM  averages  by  class  were  generally 
slightly  better  in  1989-1990  when 
compared  to  1985-1988. 
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TABLE  1.— Foreign  Material  Averages  in  Export  Shipments 


Export 

Lots 

Average 

183 

0.43 

885 

0.29 

942 

0.30 

530 

0.18 

532 

0.24 

3.072 

0.27 

1985-1988 


Average 


77 

86 

93 

63 

72 

78 

96 

99 

100 

92 

97 

99 

95 

98 

99 

97 

99 

100 

100 

97 

99 

100 

99 

100 

98 

99 

99 

TABLE  3.— Cumulative  Percent  of  FM  in  New  Crop  Wheat 


Both  tables  1  and  2  illustrate  that  the 
minor  reductions  proposed  in  the  FM 
grade  limits  would  affect  very  few,  if 
any,  export  shipments.  Tables  2  and  3 
conHrm  that,  with  the  exception  of 
Durum,  more  than  60  percent  of  all 
export  lots  and  new  corp  wheat  samples 
examined  had  0.4  percent  or  less  FM. 
The  levels  of  FM  in  Durum  appear  to 
vary  more  from  year  to  year  than  the 
other  classes. 


Miscellaneous  Changes 

FGIS  proposes  to  revise  the  format  of 
the  grade  chart  in  section  610.2204(a], 
Grades  and  grade  requirements  for  all 
classes  of  wheat,  except  Mixed  wheat, 
to  improve  the  readability  of  the  grade 
chart.  Also,  the  authority  citation  for 
Part  810  would  be  revised. 


Inspection  Plan  Tolerances 

Shiplots,  unit  trains,  and  lash  barge 
lots  are  inspected  with  a  statistically 
based  inspection  plan  (55  FR  24030;  June 
13, 1990).  Inspection  tolerances, 
commonly  referred  to  as  breakpoints, 
are  used  to  determine  acceptable 
quality.  The  proposed  chages  to  the 
wheat  standards  require  changes  to 
some  breakpoints.  Therefore.  FGIS 
proposes  to  revise  the  breakpoints  for 
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specific  factors  that  appear  in  tables  23 
and  24  of  section  800.86(c)(2). 

FGIS  proposes  to  revise  the 
breakpoints  for  Ergoty  wheat  from  0.19 
to  0.03  and  for  Light  Smutty  wheat  from 
6  to  2.  FGIS  also  proposes  to  revise  the 
foreign  material  breakpoint  for  U.S.  No. 

3  from  0.5  to  0.4.  In  addition,  FGIS 
proposes  to  revise  the  breakpoint  for 
wheat  dockage  from  0.20  to  0.2. 

Comments  including  data,  views,  and 
arguments  are  solicited  from  interested 
persons.  Pursuant  to  section  4(b)(1)  of 
the  United  States  Grain  Standards  Act, 
as  amended  (7  U.S.C.  76(b)(1)),  upon 
request,  such  information  concerning 
changes  to  the  standards  may  be  orally 
presented  in  an  informal  marmer.  Also, 
pursuant  to  this  section,  no  standards 
established  or  amendments  or 
revocations  of  standards  are  to  become 
effective  less  than  1  calendar  year  after 
promulgation  unless,  in  the  judgement  of 
the  Administrator,  the  public  health, 
interest,  or  safety  require  that  they 
become  effective  sooner. 

Proposed  Action 

FGIS  proppses  to  revise  Section 
800.80,  Inspection  of  shiplot.  unit  train, 
and  lash  baige  grain  in  single  lots. 


paragraph  (c)(2).  Tables  23  and  24,  by 
revising  the  breakpoints  for  U.S.  No.  3 
foreign  material,  special  grades  Ergoty 
wheat  and  Light  Smutty  wheat,  and 
dockage. 

FGIS  also  proposes  to  revise  section 
810.2202(a)(7)  by  removing  the 
description  of  red  durum  wheat  from  the 
defintion  of  Unclassed  wheat. 

FGIS  further  proposes  to  revise  the 
format  of  the  grade  chart  in  Section 
810.2204(a),  Grades  and  grade 
requirements  for  all  classes  of  wheat, 
except  Mixed  wheat,  to  improve 
readability.  FGIS  also  proposes  to  revise 
the  definition  of  U.S.  Sample  grade  by 
reducing  the  tolerance  for  stones  from 
eight  or  more  to  four  or  more  and 
eliminating  the  aggregate  weight  option. 
Furthermore,  FGIS  proposes  to  reduce 
the  tolerance  for  pieces  of  glass  from 
two  or  more  to  one  or  more  (zero 
tolerance)  and  to  include  a  cumulative 
total  for  factors  which  may  cause  U.S. 
Sample  grade.  Additionally,  FGIS 
proposes  to  reduce  the  grading  limits  for 
foreign  material  to  0.4,  0.7,  and  1.3 
percent  for  U.S.  Nos.  1,  2,  and  3, 
respectively. 

FGIS  also  proposes  to  revise  section 
810.2205  paragraphs  (a)  and  (c)  to  reduce 


the  limit  for  ergot  from  0.30  percent  to 
0.05  percent  and  to  reduce  the  limit  for 
light  smutty  wheat  from  more  than  14 
smut  balls  or  an  equivalent  amount  to 
more  than  2  smut  balls  or  an  equivalent 
amount. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Export,  Oain. 

7  CFR  Part  810 

Export,  Grain. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  800  and  7  CFR  part  810  are 
proposed  to  be  amended  as  follows: 

PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-582,  90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  sag.) 

2.  Section  800.86(c)(2)  Tables  23  and 
24  are  revised  as  follows: 

§  800.86  inspection  of  shipiot,  unit  train, 
and  lash  barge  grain  in  singie  lots. 

*  «  *  *  * 

(c)  *  *  * 

(2)  *  *  * 


Table  23— Grade  Limits  (GL)  and  Breakpoints  (BP)  for  Wheat 


Minimum  limits  of — 

Test  weight  per  bushel 

Hard  Red 
Spring 
wheat  or 
White  Club 
wheat  ’ 
(pounds) 

Another 
classes  and 
subclasses 
(pounds) 

GL  BP 

58.0  -0.3 
57.0  -0.3 
55.0  -as 
53.0  -0.3 
50.0  -0.3 

GL  BP 

80.0  -0.3 
sajo  -0.3 
56.0  -0.3 
54.0  -0.3 
51.0  -0.3 

Maximum  limits  of — 


Damaged  kernels 


Wheat  ol  other  classes  * 


Foreign 

material 

(percent) 


Shrunken 

and  broken  Defects  * 


kernels 

(percent) 


(percerU) 


1.0  0.7 

1.0 


1.0  0.4  10.0  2.3  3.0  0.6  12.0  0.6  12.0  1.4  10.0  2.3 

3.0  0.7  15.0  2.7  5.0  0.7  20.0  0.7  20.0  1.5  10.0  2J3 


■  These  requirements  also  apply  when  Hard  Red  Spring  or  White  Club  iMieat  predominate  in  a  sample  of  Mixed  wheat. 

*  Includes  heat-damaged  kernels. 

*  Defects  irKlude  darnaged  kernels  (total),  foreign  materiaL  and  shrunken  and  broken  kernels.  The  sum  of  these  factors  may  not  exceed  the  limit  for  defects  for 
each  numerical  grade. 

*  Unciassed  wheat  of  arty  grade  may  contain  rtot  nxxe  than  10.0  percent  of  wheat  of  other  classes. 

*  InckMes  contrasting  ctasses. 


Table  24 — Breakpoints  for  Wheat  Special  Grades  and  Factors 


Special  Grade  or  Factor 
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Table  24— Breakpoints  for  Wheat  Speoal  Grades  and  Factors— Continued 


Special  Grade  or  Factor 


PART  810— OFFICIAL  UNITED  STATES  Subpart  M— United  States  Standards 


STANDARDS  FOR  GRAIN  . 

3.  The  authority  citation  for  Part  810  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  94-582,  90  Stat.  2867.  as 
amended  (7  U.S.C.  71  et  seq.). 


for  Wheat 

4.  Section  810.2202(a)(7)  is  revised  as 
follows: 

§  810.2202  Definition  of  other  temts. 
(a)*  •  * 


(7)  Unclassed  wheat.  Any  variety  of 
wheat  that  is  not  classifiable  under 
other  criteria  provided  in  the  wheat 
standards.  There  are  no  subclasses  in 
this  class.  This  class  includes  any  wheat 
which  is  other  than  red  or  white  in  color. 
***** 

5.  Section  810.2204(a)  is  revised  as 
follows: 


§  8 10.2204  Grades  and  grade  requirements. 

(a)  Grades  and  grade  requirements  for  all  classes  of  wheat,  except  Mixed  wheat. 


Grades  U.S.  Nos. 


‘  Includes  damaged  kernels  (total),  foreign  material,  and  shrunken  and  broken  kernels. 

*  Undassed  wheat  of  any  grade  may  contain  rwt  more  than  tO.O  percent  of  wheat  of  other  classes. 

*  Includes  contrasting  classes. 

*  Includes  any  combtnation  of  animal  filth,  castor  beans,  crotalaria  seeds,  glass,  stones,  and  unknown  foreign  substance. 

Note:  U.S.  Sample  grade  is  wheat  that  (a)  does  not  meet  the  requirements  for  U.S.  Nos.  1,  2.  3,  4,  5;  or  (b)  has  a  musty,  sour  or  commercially  objectionable 
foreign  odor  (except  smut  or  garlic  odoO:  or  (c)  is  hearing  or  of  distinctly  low  quality. 


6.  Section  810.2205  paragraphs  (a)  and 
(c)  are  revised  as  follows: 

§  810.2205  Special  grades  and  special 
grade  requirentents. 


(c)  Light  smutty  wheat  Wheat  that 
has  an  unmistakable  odor  of  smut,  or 
which  contains  in  a  250  gram  portion, 
smut  balls,  portion  of  smut  balls,  or 
spores  of  smut  in  excess  of  a  quantity 
equal  to  2  smut  balls,  but  not  in  excess 


(a)  Ergoty  wheat  Wheat  that  contains  of  a  quantity  equal  to  30  smut  balls  of 
more  than  0.05  percent  of  ergot.  average  size. 


Dated:  May  29. 1991. 

John  C  Foltz, 

Administrator. 

(FR  Doc.  91-15595  Filed  &>28-91:  8:45  am] 
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COMMODITY  CREDIT  CORPORATION 
7  CFR  1421 

Standards  for  Approval  of 
Warehouses  for  Grain,  Rice,  Dry  Edibie 
Beans,  and  Seed 

agency:  Commodity  Credit  Corporation, 
USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  regulations  at  7  CFR 
1421.5552  et  seq.  relating  to  the 
Commodity  Credit  Corporation  (CCC) 
Standards  for  Approval  of  Warehouses 
for  Grain,  Rice,  Diy  Edible  Beans,  and 
Seed.  The  proposed  rule  will  authorize 
warehousemen  to  store  sunflowers, 
canola,  rapeseed,  safflower,  mustard, 
and  flaxseed  under  the  Uniform  Grain 
Storage  Agreement. 

DATES:  Comments  must  be  received  on 
or  before  July  31, 1991,  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  send  written  comments  to 
Jerry  Goodall,  Director,  Storage  Contract 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2415, 
Washington,  DC  20013,  202-447-4018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Goodall,  Storage  Contract 
Division,  USDA,  room  5968-South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013 (202) 447-7433. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  in 
conformity  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  classing  as  “not  major” 
since  implementation  of  the  provisions 
of  this  rule  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industiies,  federal.  State,  or  local 
governments,  or  geographical  regions;  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Information  collection  requirements 
contained  in  this  regulation  (7  CFR  part 
1421)  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  the  provisions  of  44 


U.S.C  chapter  35  and  have  been 
assigned  OMB  control  No.  0560-0009. 
Public  reporting  burden  for  the 
collection  of  information  contained  in 
this  regulation  is  estimated  to  average 
30  minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  department  of  Agriculture, 

Clearance  Officer,  OIRM,  room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (OMB  No.  0560-0009. 
Washington,  DC  20503. 

This  action  will  not  increase  the 
Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule.  In 
addition,  CCC  is  not  required  by  5 
U.S.C.  or  any  other  provision  of  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
proposed  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  adverse 
impact  on  the  quality  of  the  human 
environment.  TTierefore,  neither  an 
Environmental  Assessment  nor  £in 
Environmental  Impact  Statement  is 
needed. 

The  CCC  Charter  Act  (15  U.S.C.  714  et 
seq.)  authorizes  CCC  to  conduct  various 
activities  to  stabilize,  support,  and 
protect  farm  income  and  prices.  CCC  is 
authorized  to  carry  out  such  activities  as 
making  price  support  available  with 
respect  to  various  agricultural 
commodities,  removing  and  disposing  of 
surplus  agricultural  commodities, 
exporting  or  aiding  in  the  exportation  of 
agricultural  commodities,  and  procuring 
agricultural  commodities  for  sale  both  in 
the  domestic  market  and  abroad. 

Section  4(h)  of  the  CCC  Charter  Act 
(15  U.S.C.  714b(h))  provides  that  CCC 
shall  not  acquire  real  property  in  order 
to  provide  storage  facilities  for 
agricultural  commodities,  unless  CCC 
determines  that  private  facilities  for  the 
storage  for  such  conunodities  are 
inadequate.  Further,  section  5  of  the 
CCC  Charter  Act  (15  U.S.C  714c) 
provides  that,  in  carrying  out  the 
Corporation’s  purchasing  and  selling 
operations,  and  in  the  warehousing, 
transporting,  processing,  or  handling  of 
agricultural  commodities,  CCC  is 


directed  to  use,  to  the  maximum  extent 
practicable,  the  usual  and  customary 
channels,  facilities,  and  arrangements  nf 
trade  and  commerce. 

Accordingly,  CCC  has  published 
Standards  for  Approval  of  Warehouses 
for  Grain,  Rice,  Dry  Edible  Beans,  and 
Seed  that  must  be  met  by 
warehousemen  before  CCC  will  enter 
into  storage  agreements  with  such 
warehousemen  for  the  storage  of  grain 
and  other  commodities  owned  by  CCC 
or  which  are  serving  as  collateral  for 
CCC  price  support  loans. 

Section  VII  of  the  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990, 
Public  Law  101-624,  requires  the 
Secretary  to  support  the  price  of 
oilseeds  produced  on  farms  in  each  of 
the  1991  through  1995  marketing  years. 

In  order  to  carry  a  price  suppiort 
program  for  oilseeds,  adequate 
commercial  grain  storage  space  must  be 
available.  Presently  the  Standards  for 
Approval  of  Warehouses  for  Grain, 

Rice,  Dry  Edible  Beans,  and  Seed  permit 
only  wheat,  oats,  com,  rye,  barley, 
sorghums,  flaxseed,  and  soybeans  to  be 
stored  under  the  Uniform  Grain  Storage 
Agreement.  Therefore,  it  is  proposed 
that  the  Standards  for  Approval  of 
Warehouses  for  Grain,  Rice,  Dry  Edible 
Beans,  and  Seed  be  amended  and  that 
stmflowers,  canola,  rapeseed,  safflower, 
mustard,  and  flax  be  included  as  eligible 
commodities  that  can  be  stored  under 
the  Uniform  Grain  Storage  Agreement 
(An  amendment  to  the  Uniform  Grain 
Storage  Agreement  will  be  required  for 
those  warehouses  requesting  to 
participate  in  the  oilseeds  storage  price 
support  program). 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs/agriculture. 
Oilseeds,  Peanuts,  Price  support 
programs.  Soybeans,  Surety  bonds. 
Tobacco,  Warehouses. 

Proposed  Rule 

Accordingly,  it  is  proposed  that  7  CFR 
part  1421  be  amended  as  follows: 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

1.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423, 1425, 1441, 
1446,  and  1447;  15  U.S.C.  714b  and  714c. 

2.  Section  1421.5551,  paragraph  (a)(1) 
is  revised  to  read  as  follows: 

§  1 42 1 .555 1  General  statement  and 
administration. 

(a)  *  *  * 

(1)  Wheat,  oats,  com,  rye,  barley, 
sorghums,  flaxseed,  soybeans. 
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sunflowers,  canola,  rapeseed,  safflower, 
and  mustard  under  a  Uniform  Grain 
Storage  Agreement  (which  commodities 
are  hereafter  referred  to  as  “grain”). 

***** 

Signed  at  Washington,  DC  on  June  24, 1991. 
Keith  D.  Bjerke, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  91-15590  Filed  6-28-91;  8:45  am] 
BIUJNO  CODE  341(MI5-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  4 

[Notice  No.  720] 

Winery  Address  for  “Produced  and 
Bottled  by”  (90F-254P) 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

action:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  been 
petitioned  by  the  Wine  Institute  of  San 
Francisco,  CA,  to  change  the  meaning  of 
the  term  “produced  and  bottled  by”  on 
labels  of  wine.  The  Wine  Institute’s 
petition  requests  that  ATF  amend 
§  4.35(a)(1)  to  permit  this  term  to  be 
used  when  wine  is  fermented  at  a 
location  other  than  at  the  bottling 
winery,  in  cases  in  which  the  bottling 
winery  exercises  control  or  ownership 
over  the  producing  winery,  and  when 
both  wineries  are  located  within  the 
same  viticultural  area. 

The  Wine  Institute  justified  their 
petition  on  the  basis  of  new  land  use 
regulations  in  some  counties  in 
California  which  restrict  the  use  of 
winery  land,  thus  compelling  winery 
proprietors  to  conduct  winemaking 
operations  at  more  than  one  location. 
ATF  is  issuing  this  advance  notice  of 
proposed  rulemaking  to  gather 
information  from  consumers  and  the 
wine  industry  regarding  the  possible 
impact  of  a  change  in  the  meaning  of 
“produced  and  bottled  by”  on  wine 
labels. 

DATES:  Written  comments  must  be 
received  by  September  30, 1991. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O.  Bo.x 
385,  Washington,  DC  20044-0385  (Notice 
No.  720). 


Comments,  not  exceeding  three  pages, 
may  be  submitted  by  facsimile 
transmission  to  (202)  566-9854. 

Copies  of  the  petition  and  any  written 
comments  will  be  available  for  public 
inspection  during  normal  business  hours 
at:  ATF  Disclosure  Branch,  650 
Massachusetts  Avenue,  Washington,  DC 
20226. 

FOR  FURTHER  INFORMATION  CONTACT. 

Charles  N.  Bacon,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
Washington,  DC  20226;  telephone  (202) 
566-7626. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27  U.S.C, 
205(e),  authorizes  ATF  to  issue 
regulations  with  respect  to  the 
packaging,  marking,  branding,  labeling, 
and  size  and  All  of  wine  containers  as 
will  prohibit  deception  of  the  consumer, 
and  provide  the  consumer  with 
adequate  information  as  to  the  identity 
and  quality  of  the  product,  the  net 
contents,  and  the  manufacturer,  bottler 
or  importer  of  the  product. 

Regulations  which  implement  these 
statutory  provisions  as  they  relate  to  the 
labeling  and  advertising  of  wine  are  set 
forth  in  27  CFR  part  4. 

Under  i  4.35(a),  the  label  on  a  bottle 
of  American  wine  must  state  the  name 
of  the  bottler  or  packer,  and  the  place 
where  the  wine  was  bottled  or  packed. 

In  addition,  §  4.35(a)(1)  provides  that  if 
the  bottler  or  packer  is  also  the  person 
who  made  not  less  than  75  percent  of 
the  wine  by  fermenting  the  must  and 
clarifying  the  resulting  wine,  or  if  such 
person  treated  the  wine  in  a  manner  as 
to  change  the  class  thereof,  then  the 
label  may  state  that  the  wine  was 
“product  and  bottled  by”  or  “produced 
and  packed  by”  that  person.  Section 
4.35(c)  provides  that  the  “place”  stated 
on  the  label  shall  be  the  address  of  the 
premises  at  which  the  operations  took 
place.  This  section  further  requires  that 
the  label  show  each  address  for  which 
an  operation  is  designated  on  the  bottle. 
An  example  of  such  labeling  would  be 
“Produced  at  Gilroy,  California,  and 
bottled  at  San  Mateo,  California,  by 
XYZ  Winery.” 

Petition 

ATF  has  received  a  petition  from  the 
Wine  Institute  requesting  amendment  of 
§  4.35,  to  allow  wineries  to  use  the  term 
“produced  and  bottled  by”  on  their 
labels,  when  the  wine  is,  in  fact, 
fermented  off  of  the  bottling  winery’s 
premises.  The  petitioner  stated  that  the 
issue  had  been  raised  because  of  an 


increase  in  use  restrictions  on  wineries 
by  local  ordinance,  particularly  in  Napa 
County,  California.  These  restrictive 
local  ordinances  compel  many  wineries 
to  conduct  production  operations  on 
more  than  one  premises. 

Thus,  the  petition  proposes  that 
§  4.35(a)(1)  be  amended  to  provide  that 
the  bottler  or  packer  shall  be  deemed  to 
have  made  no  less  than  75  percent  of 
such  wine  in  one  single  operation  at  the 
bottling  premises,  by  fermenting  the 
must  and  clarifying  the  resulting  wine, 
even  if  the  fermentation  of  the  wine 
occurs  at  another  location,  if  the 
following  conditions  exist: 

(1)  The  off-site  fermentation  location 
is  in  the  same  viticulhiral  area  as  the 
primary  production  and  bottling  facility; 

(2)  Both  the  off-site  fermentation  area 
and  the  primary  production  £md  bottling 
location  are  owned  and/or  controlled  by 
the  producing  winery;  and 

(3)  The  wine  must  at  no  time  leave  the 
boundaries  of  the  designated  viticultural 
area. 

The  amendment  would  provide  that, 
for  purposes  of  this  proposed  change, 
the  term  “controlled”  means  property  on 
which  the  bottling  winery  has  the  legal 
right  to  perform,  and  does  perform,  all  of 
the  acts  common  to  wine  production 
under  the  terms  of  a  lease  or  similar 
arrangement  of  at  least  three  years 
duration. 

The  petition  also  requests  amendment 
of  §  4.35(c)  to  provide  that  under  the 
conditions  listed  above,  the  actual  place 
of  production  would  not  have  to  be 
shown  on  the  label. 

Thus,  under  current  regulations,  if  a 
winery  proprietor  made  not  less  than  75 
percent  of  the  wine  by  fermenting  the 
must  and  clarifying  the  resulting  wine  in 
Gilroy,  California,  and  bottled  the  wine 
in  San  Mateo,  California,  the  label 
would  state  “Produced  at  Gilroy, 
California,  and  bottled  at  San  Mateo, 
California,  by  XYZ  Winery.”  Under  the 
amendment  proposed  by  the  Wine 
Institute,  as  long  as  the  wine  met  the 
conditions  listed  above,  the  must  could 
be  fermented  in  Gilroy,  and  the  label 
would  still  read  “Produced  and  bottled 
at  San  Mateo,  California,  by  XYZ 
Winery.”  In  addition,  a  winery  would  be 
entitled  to  make  the  claim  that  the  wine 
had  been  produced  at  San  Mateo,  as 
long  as  the  above  conditions  were  met, 
even  if  50  percent  of  the  wine  was 
fermented  at  Gilroy  and  50  percent  of 
the  wine  was  fermented  at  San  Mateo, 
or  if  the  production  process  was  divided 
between  Gilroy  and  San  Mateo. 

Discussion 

Prior  to  the  publication  of  T.D.  ATF- 
53,  43  FR  37672,  54624,  (August  23, 1978), 
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§  4.35  provided  two  options  for  showing 
the  address  of  the  bottler  on  domestic 
wine  labels.  The  label  could  state  the 
place  where  the  wine  was  actually 
packed  or  bottled,  or  the  principal  place 
of  business  of  the  packer  or  bottler,  if  in 
the  same  State  where  the  wine  was 
actually  packed  or  bottled.  In  Notice  No. 
304,  amended,  42  FR  30517  Qune  15, 
1977),  ATF  proposed  amending  §  4.35  to 
require  that  when  a  bottler  elects  to 
show  who  performed  a  function,  the 
place  where  the  function  was 
performed,  as  opposed  to  the  principal 
place  of  business,  must  be  shown  on  the 
label.  The  amendment  was  proposed  in 
response  to  several  consumer 
comments.  T.D.  ATF-53  amended 
regulations  in  Part  4  to  require  that  the 
actual  address  of  the  bottling  premises 
be  shown  for  all  domestic  wines,  instead 
of  allowing  the  bottler's  principal  place 
of  business  to  be  shown.  In  the 
preamble  of  that  Hnal  rule,  ATF  stated 
that  “[t]he  Bureau  is  convinced  that  it  is 
important  that  more  precise  information 
concerning  who  is  responsible  for 
bottling  and  where  the  bottling  took 
place  be  used  on  wine  labels.  Therefore, 
this  document  adopts  the  form  of 
address  requirements  as  proposed." 
Thus,  the  current  regulations  were 
adopted  with  the  intention  of  providing 
the  consumer  with  specific  information 
about  the  identity  and  address  of  the 
bottler  and  producer  of  the  wine. 
However,  ATF  recognizes  that  changes 
in  production  methods  may  necessitate 
changes  in  labeling  requirements. 
Therefore.  ATF  wishes  to  solicit 
comments  from  consumers  and  industry 
members  on  this  issue.  ATF  is 
specifically  soliciting  comments  on  the 
following  questions: 

(1)  Should  the  current  definition  of  the 
term  “produced  and  bottled  by"  in  §  4.35 
be  amended?  If  so,  why? 

(2)  Should  the  current  name  and 
address  requirements  in  §  4.35(c)  be 
amended  to  allow  wineries  to  claim  that 
a  product  was  “produced  and  bottled" 
at  the  bottling  location,  even  if  the  wine 
was  fermented  at  a  second  location?  If 
so,  what  if  any  limitations  should  be 
imposed?  Which  of  the  following 
limitations  would  you  favor? 

(a)  The  producing  and  bottling 
wineries  must  be  under  the  same 
ownership  and/or  control. 

(b)  The  producing  and  bottling 
wineries  must  be  in  the  same  viticultural 
area,  and  that  viticultural  area  must 
appear  on  the  label  as  the  appellation  of 
origin. 

(c)  The  producing  and  bottling 
wineries  must  be  in  the  same  viticultural 
area,  but  that  viticultural  area  need  not 
appear  on  the  label  as  an  appellation  of 
origin. 


(d)  The  producing  and  bottling 
wineries  need  only  be  in  the  same  State. 

(3)  Would  the  amendment  proposed 
by  the  petitioner  result  in  label 
information  which  is  misleading  to  the 
consumer?  If  so,  is  there  any  additional 
information  which  should  be  required  to 
overcome  any  misleading  impressions? 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  this  advance  notice  of 
proposed  rulemaking,  if  promulgated  as 
a  final  rule,  is  not  expected  (1)  to  have 
significant  secondary,  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  or  (2)  to  impose,  or  otherwise 
cause,  a  significant  increase  in 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291,  and  a  regulatory 
impact  analysis  is  not  required  because 
it  will  not  have  an  annual  e^ect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individuals, 
industries.  Federal,  State,  or  local 
government  agencies  or  geographical 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  ofihe  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511, 44  U.S.C.  chapter  35.  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  advance  notice 
of  proposed  rulemaking  because  no 
requirement  to  collect  information  is 
proposed. 

Public  Participation — ^Written  Comments 

ATF  requests  comments  from  all 
interested  persons.  All  comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 
ATF  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  a  respondent  considers 


to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
any  person  submitting  a  comment  is  not 
exempt  from  disclosure.  Comments  may 
be  submitted  by  facsimile  transmission 
to  (202)  566-9854,  provided  the 
comments:  (1)  Are  legible;  (2)  are  BW  x 
11"  in  size,  (3)  contain  a  written 
signature,  and  (4)  are  three  pages  or  less 
in  length.  This  limitation  is  necessary  to 
assure  reasonable  access  to  the 
equipment.  Comments  sent  by  FAX  in 
excess  of  three  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged.  Facsimile 
transmitted  comments  will  be  treated  as 
originals. 

Drafting  Information 

The  principal  authors  of  this 
document  are  Nancy  Sutton  and  Jim 
Hunt,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers. 
Wine. 

Authority:  This  advance  notice  of  proposed 
rulemaking  is  issued  under  the  authority  of  27 
U.S.C.  205. 

Dated:  May  2, 1991. 

Daniel  R.  Black, 

Acting  Director. 

(FR  Doc.  91-15563  Filed  6-26-91;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  75 

[Order  No.  1504-91] 

Child  Protection  Restoration  and 
Penalties  Enhancement  Act  of  1990 

agency:  Department  of  Justice. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Attorney  General 
proposes  to  promulgate  regulations  to 
implement  the  responsibility  given  to 
him  under  the  Child  Protection  and 
Obscenity  Enforcement  Act  of  1988 
(Subtitle  N  of  title  VII  of  Pub.  L.  100-690, 
codified  at  18  U.S.C.  2257),  and  the  Child 
Protection  Restoration  and  Penalties 
Enhancement  Act  of  1990  (Subtitle  A  of 
title  III,  of  Pub.  L.  101-647,  amending  18 
U.S.C.  2257).  These  Acts  contain 
minimal  statutory  standards, 
enforceable  before  the  issuance  of 
supplementary  regulations,  which 
require  all  producers  of  matters 
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containing  one  or  more  visual  depictions 
of  actual  sexually  explicit  conduct  made 
after  November  1, 1990  to  keep  records 
of  the  actual,  previous,  and  assumed 
names,  and  of  the  dates  of  birth  of  each 
performer  portrayed  in  such  visual 
depictions.  The  proposed  Attorney 
General  regulations  will  promulgate 
supplementary  standards  governing 
compliance,  lliese  standards  will 
impose  additional  record-keeping 
requirements  on  producers  of  matters 
containing  one  or  more  visual  depictions 
of  actual  sexually  explicit  conduct  made 
after  the  effective  date  of  these 
regulations,  including  that  such 
producers  maintain  at  least  one  recent 
and  recognizable  photo  identincation 
document  in  order  to  enhance  the 
reliability  of  the  identifications 
contained  in  these  records.  The 
regulations  will  also  specify  the  form 
and  manner  of  affixation  of  a  required 
statement  describing  the  location  of 
these  records.  This  statement  must  be 
attached  to  all  matters  covered  by  this 
statute  that  are  produced,  manufactured, 
published,  duplicated,  reproduced,  or 
reissued  after  the  effective  date  of  these 
regulations. 

These  regulations  will  replace  the 
proposed  rules  that  were  to  be 
promulgated  at  29  CFR  part  75.  See  54 
FR  8217  (Feb.  27, 1989). 

DATES:  Comments  must  be  submitted  on 
or  before  July  31, 1991. 

ADDRESSES:  Comments  should  be  sent 
to  Chief,  Child  Exploitation  and 
Obscenity  Section,  Department  of 
Justice,  Washington,  DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Trueman  at  (202)  514-5780.  This 
is  not  a  toll-free  number, 

SUPPLEMENTARY  INFORMATION:  On 

February  26, 1991,  the  Department  of 
Justice  agreed  not  to  seek  enforcement 
of  the  Child  Protection  Restoration  and 
Penalties  Enhancement  Act  of  1990 
(Subtitle  A  of  title  III  of  Pub.  L.  101-647, 
amending  18  U.S.C.  2257)  until 
regulations  implementing  the  Act 
become  effective.  This  agreement  not  to 
enforce  the  Act  extends  to  visual 
depictions  of  actual  sexually  explicit 
conduct  made  prior  to  the  date  upon 
which  the  implementing  regulations 
become  effective.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  the  proposed  rule  will  not 
have  as  substantial  economic  impact  on 
small  business  entities.  5  U.S.C.  605(B). 

It  is  not  a  major  rule  within  the  meaning 
of  Executive  Order  No.  12291  of 
February  17, 1981. 


List  of  Subjects  in  28  CFR  Part  75 

Crime,  Juvenile  delinquency. 
Organization  and  functions 
(Government  agencies). 

By  virtue  of  the  authority  vested  in  me 
by  law,  including  28  U.S.C.  509  and  510, 
and  18  U.S.C.  2257(g),  title  29  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  75  to  read  as 
follows: 

PART  75— CHILD  PROTECTION 
RESTORATION  AND  PENALTIES 
ENHANCEMENT  ACT  OF  1990; 
RECORD-KEEPING  PROVISIONS 

Sec. 

75.1  Definitions. 

75.2  Maintenance  of  Records. 

75.3  Categorization  of  Records. 

75.4  Location  of  Records. 

75.5  Inspection  of  Records. 

75.6  Statement  Describing  Location  of  Books 
and  Records. 

75.7  Location  of  the  Statement. 

Authority:  18  U.S.C.  1028(d),  2257. 

§  75.1  Definition*. 

(a)  Terms  used  in  this  part  shall  have 
the  meanings  set  forth  in  section  311  of 
the  Child  Protection  Restoration  and 
Peanlties  Enhancement  Act  of  1990, 
Public  Law  101-647, 104  Stat.  4789,  4816 
(1990)  (codified  at  18  U.S.C.  2257). 

(b)  As  used  in  this  part,  the  term 
picture  identification  card  shall  mean  a 
document  issued  by  a  government  entity 
or  by  a  private  entity,  such  as  a  school 
or  a  private  employer,  that  bears  the 
photograph  and  the  name  of  the 
individual  identiBed.  An  identification 
document,  maintained  under  §  75.2(a)(3) 
of  this  part  and  satisfying  the  definition 
of  a  picture  identification  card,  can  also 
serve  as  a  picture  identification  card  for 
purposes  of  §  75.2(a)(4),  in  accordance 
with  the  requirements  set  forth  in 

§  75.2(b). 

(c)  As  used  in  this  part,  the  term 
producer  means  any  person  who 
provides  the  capital  to  assemble,  film,  or 
manufacture  a  book,  magazine,  him, 
videotape,  or  other  matter  intended  for 
commercial  distribution.  A  producer  can 
be  an  individual,  a  corporation,  or  any 
other  organization. 

§  75.2  Maintenance  of  records. 

(a)  Statutory  requirements — In 
accordance  with  the  requirements 
contained  in  18  U.S.C.  2257(a)-(c),  any 
producer  of  any  book,  magazine, 
periodical,  film,  videotape,  or  other 
matter  that  contains  one  or  more  visual 
depictions  of  actual  sexually  explicit 
conduct  made  after  November  1, 1960 
shall  create  and  maintain  the  following 
records  pertaining  to  each  performer 
portrayed  in  such  visual  depiction: 


(1)  Records  showing  the  name  and 
date  of  birth  of  each  performer; 

(2)  Records  showing  any  name,  other 
than  each  performer’s  present  and 
correct  name,  ever  used  by  the 
performer,  including  the  performer’s 
maiden  name,  alias,  nickname,  stage 
name,  or  professional  name. 

(b)  Additional  Regulatory 
Requirements — In  addition  to  those 
records  required  by  stahite  for  all 
depictions  made  after  November  1, 1990, 
as  described  in  paragraph  (a)  of  this 
section,  any  producer  of  any  book, 
magazine,  periodical,  film,  videotape,,  or 
other  matter  that  contains  one  or  more 
visual  depictions  of  actual  sexually 
explicit  conduct  made  after  the  effective 
date  of  these  regulations  shall  also 
create  and  maintain  the  following 
records  pertaining  to  each  performer 
portrayed  in  such  visual  depiction: 

(1)  Records  showing  the  age  of  each 
performer  at  the  time  that  the  depiction 
was  made; 

(2)  Records  showing  a  copy  of  the 
identification  document,  such  as  a 
passporL  birth  certificate,  selective 
service  card,  driver’s  license,  or 
identiHcation  card  issued  by  a  state, 
from  which  the  producer  obtained  the 
name  and  date-of-birth  information 
about  the  performer; 

(3)  Records  showing  a  copy  of  one 
picture  identification  card,  such  as  a 
passport,  driver’s  license,  work 
identiHcation  card,  school  identiHcation 
card,  or  identiHcation  card  issued  by  a 
state,  which  contains  a  recent  and 
recognizable  picture  of  the  performer, 

(4)  Records  showing  the  name,  real  or 
assumed,  of  each  performer  in  a 
depiction  of  actual  sexually  explicit 
conduct,  indexed  by  the  title  or 
identifying  number  of  the  book, 
magazine,  periodical,  film,  videotape,  or 
other  matter. 

(c)  If  the  identification  document 
required  in  paragraph  (b)(2)  of  this 
section  contains  a  recent  and 
recognizable  picture  of  the  performer, 
the  producer  need  not  keep  a  record  of 
an  additional  picture  identiHcation  card. 
In  such  a  case,  however,  the  producer 
shall  keep  records  showing  a  copy  of 
one  additional  form  of  identification. 
Other  forms  of  identification  which  may 
be  used  include  another  identiHcation 
document,  another  picture  identification 
card,  a  credit  card  issued  in  the 
performer’s  name,  a  social  security  card, 
a  marriage  certificate,  an  immigration 
card,  or  a  baptismal  certificate. 

§  75.3  Categorization  of  records. 

All  records  required  to  be  kept  for 
visual  depictions  of  actual  sexually 
explicit  conduct  made  after  the  effective 
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date  of  these  regulations  shall  be 
categorized  and  retrievable  according  to 
all  name(s)  of  each  performer,  including 
any  alias,  maiden  name,  nickname, 
stage  name  or  professional  name  of  the 
performer.  Only  one  copy  of  each 
performer's  picture  identification  card 
and  of  the  identification  document  must 
be  kept,  provided  that  such  copies  are 
categorized  and  retrievable  according  to 
any  name,  real  or  assumed,  used  by 
such  performer. 

§  75.4  Location  of  records. 

Any  producer  required  by  18  U.S.C. 
2257(aHc)  or  by  this  part  to  maintain 
records  shall  store  much  records  at  the 
producer's  primary  place  of  business.  If 
the  producer  produces  the  book, 
magazine,  periodical,  film,  videotape,  or 
other  matter  as  part  of  his  control  of,  or 
through  his  employment  with  an 
organization,  records  shall  be  kept  at  the 
organization's  primary  place  of 
business. 

§  75.5  Inspection  of  records. 

Any  producer  required  by  18  U.S.C. 
2257(aHc)  or  by  this  part  to  maintain 
records  shall  make  such  records 
available  to  the  Attorney  General  or  his 
delegee  for  inspection  at  all  reasonable 
times. 

§  75.6  Statement  describing  location  of 
books  and  records. 

Any  producer  of  any  book,  magazine, 
periodical,  film,  videotape,  or  other 
matter  that  contains  one  or  more  visual 
depictions  of  actual  sexually  explicit 
conduct  made  after  November  1, 1990, 
and  produced,  manufactured,  published, 
duplicated  reproduced,  or  reissued  on  or 
after  the  effective  date  of  these 
regulations  shall  cause  to  be  affixed  to 
every  copy  of  the  matter  a  statement 
describing  the  location  of  the  records 
required  by  this  part.  A  producer  may 
cause  such  statement  to  be  affixed,  for 
example,  by  instructing  the 
manufacturer  of  the  book,  magazine, 
periodical,  film,  videotape,  or  other 
matter  to  affix  the  aforementioned 
statement. 

(a)  Every  such  statement  shall 
contain; 

(1)  The  title  of  the  book,  magazine, 
periodical,  film,  videotape,  or  other 
matter  (unless  the  title  is  prominently 
set  out  elsewhere  in  or  on  the  book, 
magazine,  periodical,  film,  videotape,  or 
other  matter),  or,  if  there  is  no  title,  a 
unique  identifying  number  which 
differentiates  this  matter  from  other 
matters  which  the  producer  has 
produced; 

(2)  The  date  of  production. 


manufacture,  publication,  duplication, 
reproduction,  or  reissuance  of  the 
matter;  and, 

(3)  A  street  address  at  which  the 
records  required  by  this  part  can  be 
found. 

(b)  If  the  producer  is  an  organization, 
such  statement  shall  also  contain  the 
name,  title,  and  business  address  of  the 
individual  employed  by  such 
organization  who  is  responsible  for 
maintaining  the  records  required  by  this 
part. 

(c)  The  information  contained  in  such 
statement  must  be  accurate  as  of  the 
first  day  on  which  the  book,  magazine, 
periodical,  film,  videotape,  or  other 
matter  is  sold,  distributed,  redistributed, 
or  rereleased. 

§  75.7  Location  of  th«  statement 

All  books,  magazines,  and  periodicals 
shall  contain  the  statement  required  in 
§  75.6  either  on  the  first  page  that 
appears  after  the  fi'ont  cover,  or  on  the 
page  on  which  copyright  information 
appears.  In  any  film  or  videotape  which 
contains  credits  for  the  production, 
direction,  distribution,  or  other  activity 
in  connection  with  the  film  or  videotape, 
the  required  statement  shall  be 
presented  at  the  end  of  the  end  titles  or 
final  credits,  and  shall  be  displayed  for 
a  sufficient  duration  to  be  read  by  the 
average  viewer.  Any  other  film  or 
videotape  shall  contain  the  required 
statement  within  one  minute  from  the 
start  of  the  film  or  videotape,  and  before 
the  opening  scene,  and  shall  display  the 
statement  for  a  sufficient  duration  to  be 
read  by  the  average  viewer.  For  all  other 
categories  not  otherwise  mentioned  in 
this  part,  the  statement  is  to  be 
prominently  displayed  consistent  with 
the  manner  of  display  required  for  the 
aforementioned  categories. 

Dated:  June  19, 1991. 

Dick  Thornburgh, 

Attorney  General 

[FR  Doc.  91-15326  Filed  6-28-91;  8:45  am] 
BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGD  05-91-27] 

Special  Local  Regulations  for  Marine 
Events;  Chesapeake  Challenge 
Powerboat  Race,  Chesapeake  Bay, 
Sandy  Point,  MD 

agency:  Coast  Guard,  DOT. 


action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
special  local  regulations  for  the 
Chesapeake  Challenge  Powerboat  Race 
to  be  held  in  Chesapeake  Bay,  Sandy 
Point,  Maryland,  from  September  11, 

1991  through  September  15. 1991.  These 
regulations  will  govern  vessel  activity 
during  the  races.  The  regulations  are 
necessary  due  to  the  potential  danger  to 
waterway  users,  the  confined  nature  of 
the  waterway,  and  expected  spectator 
craft  congestion  during  the  event. 

DATE:  Comments  must  be  received  on  or 
before  July  31, 1991. 

ADDRESSES:  Comments  should  be 
mailed  or  hand  carried  to  Commander 
(bb).  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004.  The  comments  will  be 
available  for  inspection  and  copying  at 
room  209  of  this  address.  Normal  office 
hours  are  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 

Portsmouth,  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
05-91-27)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply. 
Reasons  should  be  given  for  each 
comment.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken. 
No  public  hearing  is  planned,  but  one 
may  be  held  if  written  requests  for  a 
hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed. 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 

Boating  Afiairs  Branch,  Fifth  Coast 
Guard  District,  and  Lieutenant  Monica 
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L  Lombardi,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 
Background  and  Purpose 

The  Chesapeake  Bay  Power  Boat 
Association  submitted  an  application  to 
hold  the  Chesapeake  Challenge  Power 
Boat  Race  h-om  September  11  through 
September  15, 1991.  Practice  racing  will 
be  held  on  September  11  with  actual 
racing  being  held  on  September  12  and 
14.  September  13  and  15  will  be  used  as 
rain  dates.  As  part  of  the  application, 
the  Chesapeake  Bay  Power  Boat 
Association  requested  that  the  Coast 
Guard  provide  control  of  spectator  and 
commercial  traffic  within  the  regulated 
area. 

Discussion  of  Proposed  Regulations 

This  proposal  seeks  to  regulate  the 
area  surrounding  the  Chesapeake 
Challenge  Power  Boat  Race.  The  event 
will  consist  of  approximately  100 
powerboats,  ranging  horn  21  to  45  feet  in 
length,  racing  on  a  designated  course 
within  the  regulated  area.  The 
competition  will  continue  for  5  hours 
each  day.  Races  will  start  off  at  Sandy 
Point  State  Park,  run  north  to  Baltimore 
Light  (LLNR  7365),  thence  easterly  to 
Upper  Chesapeake  Bay  Lighted  Buoy  3 
(7665),  thence  southerly  to  Chesapeake 
Bay  Channel  Lighted  Gong  Buoy  WR  81 
(LLNR  7320),  then  back  to  Sandy  Point 
State  Park. 

The  regulated  area  will  encompass  the 
race  course  and  a  500-yard  buffer  zone 
around  it.  This  area  will  be  closed  to 
waterborne  traffic  while  each  race  is 
being  started  and  when  the  race  boats 
cross  Craighill  Channel  in  the  vicinity  of 
Baltimore  Light.  Since  the  race  boats 
will  clear  the  starting  area  and  cross 
Craighill  Channel  very  quickly, 
commercial  trafHc  should  not  be 
severely  disrupted. 

While  the  regulated  area  restricts 
vessel  traffic  along  the  western  shore 
between  the  Magothy  River  and  the  Bay 
Bridge,  a  wide  area  of  safe  passage  lies 
just  to  the  east.  North/south  bound 
vessels  may  still  transit  through  the 
“eastern  channel”  of  the  Chesapeake 
Bay  during  the  periods  of  time  the 
Special  Local  Regulations  are  in  effect. 
The  Maryland  Pilots  Association  and 
commercial  interests  will  be  made 
aware  of  the  times  the  regulations  will 
be  in  effect. 

Regulatory  Evaluation 

These  proposed  regulations  are  not 
considered  major  under  Executive  Order 
12291  and  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 


of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
'  is  unnecessary.  This  regulation  will  only 
be  in  effect  for  five  hours  each  day,  and 
the  impacts  on  routine  navigation  are 
expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  signiffcant  economic  impact  on  a 
substantial  number  of  small  entities. 
“Small  Entities”  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  held  and 
that  otherwise  qualify  as  “small 
business  concerns”  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Since  the  impact  of  this  proposal  on 
non-participating  small  entities  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b), 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  been  placed  in  the 
rulemaking  docket,  and  is  available  for 
inspection  or  copying  where  indicated 
under  “ADDRESSES”. 

List  of  Subjects  in  33  CFR  part  100 

Marine  safety.  Navigation  (water). 

Final  Regulations: 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1233;  49  CFR  1.48  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-T0527  is 
added  to  read  as  follows: 

§  100.35-T0527  Chesapeake  Bay,  Sandy 
Point,  Maryland. 

(a)  Definitions.  (1)  Regulated  area. 
The  waters  of  the  Chesapeake  Bay 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

39”03'40  0" 

76“24'23.5"  W 

39'05’54.0"  N 

76'17'46.0"  W 

38”59'42.0"  N 

76’22'41.0"  W 

38"59'42.0  "  N 

76”23'42.0 "  W 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
who  has  been  desi^ated  by  the 
Commander,  Group  Baltimore. 

(b)  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)(1)  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(c)  Effective  period.  The  regulations 
are  effective  for  the  following  periods: 

10  a.m.  to  5  p.m.,  September  11, 1991. 

10  a.m.  to  5  p.m.,  September  12, 1991. 

10  a.m.  to  5  p.m.,  September  14, 1991. 

If  inclement  weather  causes  the 
postponement  of  the  event,  the 
regulations  are  effective  for  the 
following  periods: 

10  a.m.  to  5  p.m.,  September  13, 1991. 

10  a.m.  to  5  p.m.,  September  15, 1991. 

Dated:  June  17, 1991. 

W.T.  Leland, 

Rear  Admiral,  U.S.  Caast  Guard,  Cammander, 
Fifth  Coast  Guard  District. 

(FR  Doc.  91-15568  Filed  6-28-91;  8:45  am] 
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(FRL-iat60-»J 

Approval  and  Promulgation  of  Air 
Qualify  Implementation  Plans;  Iowa 

AOENCV:  finviromneiital  IVotectiea 
Agency  (EPA). 

ACnON:  Proposed  rule. 

SUMMAav:  On  March  13. 1991.  the  Iowa 
Department  of  Natural  Resources 
(IDNR)  submitted  a  State 
Implementation  Plan  (SIP)  revision  lor 
major  sulfur  dioxide  (SO2)  sources  in 
Clintnn,  lowa.  The  SIP  revision  consists 
of  Administrative  Orders  and  revised 
petmits  for  the  Archer  Daniels  Midland 
(ADM)  wet  com  milling  facility  and  the 
Interstate  Power  (IP)  MX.  Kapp  electric 
utility  steam  generating  fodhty.  The 
effect  of  the  Orders  and  revised  permits 
is  to  require  reductions  of  SQi  emissions 
in  Clinton.  Iowa,  to  a  level  that  will 
ensure  attainment  and  maintenance  of 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  SQi.  EPA  is 
proposing  in  this  notice  to  approve  these 
SIP  revisions.  Federal  approval  will 
make  the  conditions  nf'Ae  Orders  and 
permits  federally  enforceable. 

DATES:  Comments  must  be  received  on 
or  before  jtily  SI,  1991. 

ADDRESSES:  Comments  may  be  mailed 
to  Wayne  A.  Kaiser,  Environmental 
Protection  Agency,  Region  Vn,  Air 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101.  Copies  of  documents 
relevant  to  this  proposed  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the 
Environmental  Protection  Agency, 
Region  Vll.  Air  Brandi.  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101;  and 
the  Environmental  Protection  Division, 
Iowa  Department  of  Natural  Resources. 
Wallace  State  Office  Building,  900  East 
Grand.  Des  Moines,  Iowa  50319. 

FOR  FURTHER  INFORIMTION  CONTACT: 
Wayne  A  Kaiser  at  (913)  551-7603  (FTS 
276-7603). 

SUPPLEMENTARY  INrOWMATlOW: 

Background 

The  Federally  approved  SO*  SIP 
emission  limit  in  Clinton  County,  Iowa, 
which  includes  the  city  of  Clinton,  is  6j0 
Ib/SCh  mmBtu  (42  FR  27893).  This 
emission  limit  is  codified  in  the  Iowa 
Administration  Code,T«gulation  567- 
23.3(3)a(l),  and  is  applicable  To  existing 
(in  operation  or  imder  construction  jirior 
to  September  23. 1970)  solid  fael-buming 
units  emitting  sulfur  compounds. 


Ttwi«aae4wo -major  SOi  emiseion 
somoeslB  CNntcsL  kwa— the  Archer 
Oaaiels  Midland  (ADM)  wet  com 
milling  fadltty  and  the  intarstate  Power 
(IP)  MX.  Kapp  eieetric  utility  sterna 
generating  facility. 

In  early  1985  the  IDNR  conducted 
dispersion  modeling  which  predicted 
violations  of  the  SOi  NAAC^  in  the 
Clinton.  Iowa,  areas.  Tfaeprimary 
(health)  standard  for  sulfur  oxides 
measm^  as  SOt  is  60pg/m*  (0.5  ppm) — 
annual  arithmetic  mean,  and  385  pg/m’ 
(0.14  ppm)— maximum  244iour 
coBcentration  not  to  be  exceeded  more 
than  once  per  year.  The  secondary 
(welfare)  standard  is  1300  pg/m’  (0.5 
ppm)  maxinuim  3-hour  concentration  not 
to  be  exceeded  more  than  once  per  year. 

In  April  1985  the  state  began 
monitoring  ambient  SQi  concentrations 
in  Clinton  with  one  monitor  located  near 
the  point  of  predicted  maximum  impact 
from  ADM  emissions — the  Chancy  Park 
parking  lot  In  1985  there  were  seven 
violatioru  of  the  SOi  24-faour  primary 
standard;  in  1986  fourteen  violations, 
including  a  high  .305  ppm.;  in  1987  three 
violations;  and  in  1966  one  exceedance 
was  recorded. 

In  1987,  a  second  SOi  monitor  was 
installed  at  the  base  of  a  bluff  in  Chancy 
Park  near  a  tennis  court  In  seven 
months  of  operation  in  1967  at  the  tennis 
court  monitor  there  were  four  violations 
of  the  24-hour  primary  standard;  in  1988 
eight  violations;  and  in  1989  three 
violations.  The  last  violation  at  either 
monitor  was  on  May  X  1989.  and  the  last 
exceedance  was  on  October  20, 1990. 
with  a  value  of  .186  ppm  at  the  tennis 
court  monitor.  There  have  been  no 
exceedances  of  the  3-hour  standard 
since  November  15, 1086. 

Msqor  Sources 

The  ADM  facility  consists  of  nine 
boilers  with  a  total  capacity  of  neatly 
2,100  mmBtu/hr.  The  boilers  are  used  tor 
process  heat  and  steam  generation.  Two 
of  the  boilers  are  gas  fir^  and  the 
remainder  are  coal  fired.  ADM  has 
numerous  stacks,  the  tallest  being 
approximately  200  feet  high.  There  are 
also  some  65  minor  *^ontraditionaI**  SO2 
emission  points.  These  include  vents, 
grain  dryer  exhausts,  and  emissions 
from  a  sulfur  burner.  The  emissions 
range  from  a  maximum  12  Ibs/hr  for  a 
sulfur  burner  to  .006  Ib/hr  from  various 
roof  vents  from  steep  tanks. 

The  IP  Company’s  M.L  Kapp  utility 
plant  oonsista  of  two  boilers.  Boiler  ^ 
is  a  219.3  mmBtu  unit  pennitted  in  1974 
to  bum  ooaL  oil,  or  gas.  and  boiler  #2  is 
a  1.032  mmBtu  unit  permitted  in  1078  to 
bum  coal  Both  umts  were  limited  to 
emissions  of  6  Ibs/SOj  per  mmBtu.  The 


units  exfaatist  to  'ZIO  and  245  foot'stacks. 
respectively.  - 

The  state  began  development  nf  a 
control  stcatAgyin  1087.  and  nodertook 
an  extremely  complex  emisstoa 
inventory  modeling  assessment 
effort  regarding  ADM.  The  axtensive 
mpdpling  that  was  conducted  confirmed 
that  it  would  be  necessaiy  to  control 
both  the  traditional  (boUecs)  and 
nontraditional  sources  at  ADM  The 
modeling  also  identified  SOt  ambient 
violations  in  an  adjacent  part  of  Clinton 
from  a  second  source  (the  IP  power 
plant). 

Modeling 

Part  of  the  control  strategy  proposed 
by  ADM  was  construction  of  a  new 
stack  of  a  height  greater  than  the 
existing  stack.  The  requirements  of  40 
CFR  61.100  (hh)  tfarou^  ptk)  for 
justifying  a  stack  height  increase  are 
applicable  to  this  portion  of  the  control 
strategy.  For  stack  height  increases  after 
October  11, 1083,  a  source  must  show 
that  maximum  ground  level 
concentrations  are  due  in  whole  or  in 
part  to  downwash.  wakes,  or  eddy 
effects  (40  CFR  51.100(kk)(2)).  Fluid 
modeling  is  the  best  method  to  show 
excessive  concentrations  caused  by 
downwash,  wake,  or  eddy  effects  for  Ihe 
existing  stack. 

ADM  subseqently  undertook  fluid 
modeling  which  confirmed  that 
concentrations  found  with  buildings 
present  were  predictedio  be  more  tlmn 
40  percent  hi^ier  than  wttbout  Ihe 
buildings  present.  This  satisfim  the 
requirements  of  40  CFR  51Jl00(kkJ(2)  for 
justification  of  increasii^  a  stack  to 
formula  GEP  stack  height  after  October 
11, 1983.  Astack  height  of  300  feet  was 
found  necessary  to  alleviate  the 
influence  from  downwash  and  wake 
effects.  The  air  disperson  modeling  also 
considered  each  unit  as  having  a  single 
stack  so  as  not  to  allow  credit  tor 
manifolding  of  the  nine  boUers  into  a 
single  stacl^  The  modeling  established 
rates  of  5.7  lb  SOz/mmBtu  for  boilers  1 
and  2  and  65  lb  SOa/mniBtu  for  boilers 
3-7  as  tbe  maximum  allowable  rate  for 
compliance  with  the  3-hour.  24-hour,  and 
annual  NAAQS  standards.  As  a  resdlt 
of  negotiations  with  ADM  by  the  state, 
the  final  emissions  limits  were 
established  at  2.0  lb  SOz/mmBtu  for 
boilers  1-5,  and  3.0  lb  SOs/mmBtu  for 
boilers  6  and  7.  These  rates  are 
substantially  below  tiuit  required  to 
demonstrate  attainment.  Therefore, 
remodeling  at  the  lower  rates  *uas  not 
required. 

-Modeling  of  IP  emtssions.  where  stack 
height  and  meigedges  streams  wsn-not 
an  issue,  resulted,  in  an  allowable  "  ' 
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omission  rate  of  4.3  lb  SOz/mmBtu  from 
boiler  #2,  and  boiler  #1  was  restricted 
to  gas  fired  only. 

EPA  review  has  determined  that  all 
modeling  analysis  performed  in 
conjunction  with  this  demonstration 
was  done  in  accordance  with  the 
guidance  in  EPA’s  Guideline  on  Air 
Quality  Models  (Revised)  and 
Supplement  A  to  the  guideline. 
Additional  information  regarding  the 
modeling  demonstration  for  both 
sources  is  contained  in  the  Technical 
Support  Document  which  is  available 
from  the  information  contact  listed  in 
the  front  of  this  notice. 

Consent  Orders  and  Permits 

Upon  completion  of  the  modeling 
analyses,  the  state  negotiated  a  Consent 
Order  and  revised  permits  with  ADM 
which,  among  other  requirements,  set  an 
emission  limit  of  2.0  lb  SO2  mmBtu  on 
boilers  1-5,  and  3.0  lb  SOz  mmBtu  on 
boilers  6  and  7.  Compliance  will  be 
determined  by  continuous  emission 
monitors  and  is  based  on  a  24-hour 
rolling  average.  These  emission  limits 
are  more  than  sufHcient  to  ensure 
protection  of  the  NAAQS  as  determined 
by  the  modeling  results.  The  effect  of  the 
Consent  Order  and  related  permits  will 
be  to  require  reduction  of  actual  SO2 
emissions  from  the  ADM  facility  by  37 
percent  to  3,865  tons  per  year. 

The  state  also  negotiated  a  Consent 
Order  and  revised  permits  with 
Interstate  Power  Company  for  the  M.L. 
Kapp  plant.  Emissions  from  the  large 
generating  unit  will  be  limited  to  4.3  lb 
SO2  mmBtu  based  on  a  3-hour  rolling 
average.  The  smaller  peaking  unit  will 
be  restricted  to  gas  fired  only. 
Compliance  will  be  determined  by 
continuous  emissions  monitor.  These 
limits  will  result  in  actual  SO2  emission 
being  reduced  by  28  percent  to  3,310 
tons  per  year. 

Total  SO2  emissions  from  both 
sources  are  required  to  be  reduced  from 
1985  actual  emissions  of  17,737  tons  per 
year  to  1991  permit  limits  of  12,173  tons 
per  year,  a  31  percent  overall  reduction. 

The  IDNR  held  a  public  hearing  on  the 
draft  Administrative  Orders,  permits, 
and  control  strategy  in  Clinton,  Iowa,  on 
July  5, 1989.  Proper  notice  was  provided 
in  accordance  with  40  CFR  51.102. 
Following  the  public  hearing, 
negotiations  continued  with  ADM  and 
IP  resulting  in  a  number  of  changes  in 
the  control  strategy.  Though  technically 
significant,  these  changes  were  not  a 
substantive  change  in  the  strategy; 
therefore,  additional  public  hearings 
were  not  required. 

The  Clean  Air  Act  Amendments  of 
1990,  section  107(d)(3),  authorize  the 
EPA  to  designate  new  nonattainment 


areas.  On  January  18, 1991,  the  EPA 
notiHed  the  Governor  of  Iowa  of  its 
intent  to  designate  Clinton  County, 

Iowa,  nonattainment  for  SO2.  The  state 
was  also  advised  to  expeditiously 
submit  its  SIP  revision  for  Clinton.  As 
noted  above,  this  information  was 
submitted  on  March  13, 1991.  Since  there 
has  not  been  an  SO2  violation  in  Clinton 
since  May  4, 1989,  and  because  EPA 
believes  that  the  Orders  and  Permits 
that  are  the  subject  of  this  SIP  revision 
will  ensure  attainment  and  maintenance 
of  the  SO*  NAAQS,  EPA  does  not  now 
intend  to  designate  Clinton  County 
nonattainment. 

Proposed  Action 

EPA  is  proposing  to  approve  a 
revision  to  the  Iowa  SIP  which  provides 
for  the  attainment  and  maintenance  of 
the  SO2  NAAQS  in  Clinton  County, 
Iowa.  The  revision  consists  of  Consent 
Orders  and  permits  which  restrict  SOj 
emissions  from  ADM  and  the  Interstate 
Power  Company  M.L.  Kapp  electric 
utility  generating  station  in  Clinton, 
Iowa. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  speciHc 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Tables 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15, 1990. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Sulfur 
oxides. 

Authority:  42  U.S.C.  7401-7642. 


Dated;  June  21, 1991. 

Morris  Kay, 

Regional  A  dministrator. 

(FR  Doc.  91-15586  Filed  6-28-91;  8:45  am] 
BiLUNG  CODE  65S0-50-M 


40  CFR  Part  80 

[FRL-3970-7] 

Fuels  and  Fuel  Additives;  Proposed 
Guidelines  for  Oxygenated  Gasoline 
Credit  Programs;  Standards  for 
Reformulated  Gasoline 

agency:  Envommental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  hearing. 

summary:  Section  211(m)  of  the  Clean 
Air  Act  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990  ("the  Act”) 
requires  that  various  states  submit 
revisions  to  their  State  Implementation 
Plans  (SIP's),  and  implement  an 
oxygenated  gasoline  program.  This 
requirement  applies  to  all  states  with 
carbon  monoxide  (CO)  nonattainment 
areas  with  design  values  of  9.5  parts  per 
million  or  more,  based  on  1988  and  1989 
data.  The  oxygenated  gasoline  program 
must  require  gasoline  in  the  specihed 
control  area  to  contain  no  less  than  2.7 
percent  oxygen  by  weight,  on  average, 
during  that  portion  of  the  year  in  which 
the  areas  are  prone  to  high  ambient 
concentrations  of  carbon  monoxide. 

Section  211(m)(5)  requires  that  EPA 
promulgate  guidelines  for  state  credit 
programs,  allowing  the  use  of 
marketable  oxygen  credits  for  gasolines 
with  higher  oxygen  than  required  to 
offset  the  sale  or  use  of  gasoline  with  a 
lower  oxygen  content  than  required. 

Section  211(k)  of  the  Act  requires  EPA 
to  implement  two  related  programs 
which  deal  with  reformulated  gasoline. 
The  primary  program  under  that  section 
requires  that  gasoline  sold  in  the  nine 
worst  ozone  nonattainment  areas  be 
reformulated  to  reduce  toxic  and  ozone¬ 
forming  volatile  organic  compound 
(VOC)  emissions.  The  second  program 
prohibits  gasoline  sold  in  the  rest  of  the 
United  States  from  becoming  more 
polluting.  These  regulations 
implementing  the  reformulated  gasoline 
requirements  of  the  Act  will  take  effect 
on  January  1, 1995. 

Today's  notice  announces  a  hearing  to 
discuss  both  the  proposed  oxygenated 
fuels  guidelines  and  the  regulations 
regarding  reformulated  gasoline.  The 
Notices  of  Proposed  Guidelines  for  the 
oxygenated  fuels  program  and  the 
Notices  of  Proposed  Rulemaking  for 
regulations  regarding  the  reformulated 
gasoline  standards  and  gasoline  pump 
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labelting  for  oxygenatee-wffl  be 
publish^  soon  in  the  Federal  lleglslac. 
Copies  will  also  be  anadaUe  Air 
Dodtet^addreuiMewl  aadwilllM  tm 
public  display  at  the  Qiffic8<«f  the 
Federal  Register  (address  below). 
OATES:  EPA  will  conduct  a  two-d^ 
public  hearing  on  the  oxygenated  fuels 
guidelines  and  the  refonnulaiedjgaaolsae 
regulations  on  July  15, 1991  from  9  ajn. 
to  5psLad|iibrl&li9l6anSausLSB 
3  pm. 

EPA  haa  engaged  4n  the  llepdatey 
’Negotiation  procaaaSonaaiSthi 
developinig  thesejuideliaes  and 
regulations.  If,  after  pub&cSUoabf  &e 
Notice  of  Proposed  Guidelisestfor 
oxygenated  fuel^  mfttefiotixx  of 
ProfjoaedilulenMdihtg  (ior<tha 
refonaulatfld  gaaelias  se^gulationa),  hut 
prior  to  the  Jolly  laau  hearing,  the 

Agency  Jma  iswa^d  a  aapphuaBiitaty 
notice  baaed  apon  Iheaeauliaof  a 
consensus  diat  is  ceadbied  thKNighn 
COntinui&S  my»Hafa»ri 
process*  wpuhhchfiaihtgswll^ao 
cover  Ihecentantsnf^at  notice 

Jlegtiests  toi^iaeikat  thebeaziagAiid 
written  miaatieas  Jar^baadi^ 
should  be  disactad  aoiater  thanlalyA, 
1991»4o  AlfninseMannaSni.lorllie 
oxygeaalad  furlaipddnllnna.  mad  to 
•Caeri  Manniga  arRidcilfdcoiMski.dorihs 
reCacnuileled.gaadVna’isgHlatiaiis 
taddrenaas  sadiApnenMaBbers  are 
listed  below). 


Thnbaantageaifi  hebatdsMbe 
Westpaik  Hntat'fjfiarttieyerDaiae, 
niheglin.  ¥A 2Z2n.<l09SZM»ll. 

Copleasf  Am  iatomtikmoAMvo  «a 
this  nettoa  are  nsBafaWe  far  hiapeflUoa 
in  thefcttowing  ydbUcdedoatacFarlhe 
onygcwsSedbieb  guiiolinea,  Pocket  A~ 
91-04;  fn*  dKiefatmiiated  gaadhoe 
‘  regdaliaiM,  A*bl-«rferdwttegulatory 
Negotiation  prooeaa  Tagordicghi^ 
'Oxygenated  fuels  and  fafetmtikrted 
gasohoe.  Paehet  A-«l-'17.'nnae 
doohsts  vrill  be  avattablanl  die4\b 
-Docke  t  lUE-Ul)  of  Ike  SPA.  aeon  M- 
ISOadOl  M  Street.  SW.,  SVadhmgton, 
DC1MM60,  (tOZ)  SSa-TW,  between  the 
.hours  (tftJaajn.ao«>enand't:sepsn. 
’to  3:30  p.m.  woekdiya.Oopteebfttie 
proposed  guiddmee  andTOgpEdsMenswilt 
alsobe  on  public  ^hafday  at  thetlffloedf 
the  Federal  Register,  llOO  L  Street,  NW.. 
rooa  S301,  Waahingteft  DCSOtOA’flSOS) 
523-^6215,  and  can  •teariewod  during 
regular  boainese  boura,  fMS  «iB»>5dS 
•pm.). 

Written  questions  fiarlhebeerti^  ns 
well  as  lequeets  to-^renk  -at -diebBaring. 
ehould  be  directed  te  Alfimse  bferniate 
>fordK  oKygenntedbnls  gusdabnes,  emfl 
to  CareUilennlngwer'IHdcAylcewrBldfer 


the  refomwlatedgaadliBe  eegdaliona. 
Addrensea  an  asioUaws: 
AlfonaeMannate,  Field  Operations  and 
SeppertDMsien.  U.C.  Pii  rii  onnwtel 
ProteclioB  Agency,  SOI  M  Street  SW. 

Waddngbrn,  PC  aOMO. 
•Telephena:  (202)  9t2-2B37. 

Gaedl  Menniage.  Standeads 
OewdagBaeaSand  Support  ftnerirh. 
U.S.gnuBe— enlalfttectloo 
Agency.  ^S6  Plynsoidh  Jtoad.  Aan 
Asbec.MI  «»es.  TeMnoK  (31fl|d6&- 
4S75. 

Rick  ^ykawaki,  Stsaalaeda  Pevelopmerti 
andSamxrrt  Rrmch. -US. 
Environmental  Protection  Agmoy. 

2565  iMymouth  Road,  Ann  Arbor,  MI 
48105,  Telephone:  (31^«06^m 
Aa  provided  in  40  CFR^partZ  a 
reasonalfle  lee  maybe  c^iged  lor 
'  copying  servicea. 

FOR  nwntgitiiiroiiayuittM  oowtact: 

AUonse  M8nnato|2Q2)  362-2637  ^r  the 
oxygenated  SielaguidAneij  and  Ride 
Rykowdd  (312)  £68-^39  er  Dutd 
Menniaga]21^  60-4575  Ibu*  the 
reformulate  gBsdnne  cegiilalionjk)  atSie 
phone  nuniber  or  addreasHsited  above. 

Datedjans  Z^'tSOL 
lenyKurtsiing, 

‘Actu^AuittmntAAmmiatmlmrfarAB'am/ 

Ra^iaHoa. 

tFR  Odc.  8t-^taZ22J4leda-a»4»t:«i4&aii4 

eatawooee  mss  loai 


DEPAnTyFUTPF  THE  PCTERIOW 

Bureau  of  band  Itwnapmant  . 

43CFRRwt.3l60 

BIN  1004— AB37 

{W0-630^1-02-M  1A] 

Onshore  PH  «nd-QatOfttorflo.S— 
ExtambNi-of  Commofit  Period 

AQENCV:  Bureau  of  Land  Management 
Interior. 

action:  Propased  rule:  extension  nf 
comment  peried. 

SUSMIAIIY:  The  proposed  rule  that 
provides  for  dw  isauanoe  oLOnakore  Oil 
and  Gas  OtderNoS— We]lCoia{delione, 
Workovecs.  end  Abendonasania  wea 
publidiedin4he  Fedesal  Bagislw  aa 
May  6. 1991  (56  FR  20S0i).’iwMhn  OUday 
comment  period.  The  comment  period  is 
being  extended  dnee  weeks  So  bdy^< 
1991,  in  response  to  public  requests. 
OATES:  Thepedod  lor  submisaion  of 
comments  is  hereby  extended  to  July 26, 
1991.  Comments  received  or  postm^^ 
after  this  date  may  not  be  considered  as 


pari  of  Ihedecistenmdkingpfeceaaen 
isseanoeof  dre  final  tide. 

AOOMESSES:  Comments  sboSMbe  aent4o: 
Director  tl40).  Bureau  dfLand 
Management  room '8555,  Main  interior 
Building.TM9  C  Street,  NW.. 
Washingtem,  DC  20240. 

Comments  wIB  be  availcdde  fw  piddic 
review  in  room  5555  of  the  above 
address  during  regular  bu^neasbouis 
(7:45  a.m.to4:15  p.nt}.  Monday  thoni^ 
Friday. 

FOR  laMKfliER  JNFOOMATIOM  contact: 

Rudy  Bater^or  Joe. Lasa 4202) .663-2153.  • 
Dated;  June  25, 1981. 

Rkbaid  RcdiiaB, 

Deputy  Assistant  Seceetary  of-the  interior. 

(FR  Doc.  91-15578  Filed  8-28-91:  8.45  anj) 


PEIhtfWllEiirOF<:OMMEBOE 

NatioRalPeeaRic  mad  Aheewpheric 
AdmlRiatiMlon  . 

50CFRPart642 

(DockatJle^SIOUO-'IISOJ  - 

CoRStRl  MiyiRtory  PbIr]0c  Resources 
of  JUtePuir  rifbteXlBO  ROtf  SoiiBt 
Attanic 

AOteCr.  MattopaUdaiinetiahciiBa 

Service  (Nhg^,  iiPAA.  Oowuaapce. 
ACTNML  Pi  i^sed  rule. 

SUttMur  TheSecMtaiy  of  CoanBetoe 
-  isauea-e  ptelimbuuywottoe^didiangedB 
the  total  nHoteiMecatchtTAQ. 
alldcatioha.  qte3tae.«ndbagliatttefar 
the  Atlantic  end  Gaif  efMwioo 


acoovdanoe  widi  ate 
hramewtek  prooedaae  ef  She  iRriwiy 
Management  Plan  for  the  Ceaatal 
Migratoty  Pelade  lte8oanoes(FMF).Tki8 
notice  prtyoaestlt  for  Ak  Atlantic  vmd 
Gadf'ffligretoiy  groups  of  Icing  and 
Spanieihtnackend.  iiicfea8e8.inTAC  and 
aHocatione;  (2)  forttw  Gulf  migratory 
^yeupof  bii^niackerBl  in  the  eastern 
area  toff  Florida),  Temovel  of'dwthree- 
fiflh  aAternative  bag  iindt  aveflsMe  for 
peraons  fishing  from  charter  vessels  so 
that  a  bag'Hniit-oflwoper'persenper 
day  would  apply  dtroc^but  die  eastern 
area  without  regard-todie  typetif 
vessel;  mfortte  Adantic  moratory 
group  of  kifiginaidcere(,Tetnovfld  of'the 
difierential  bag  liinits  for  northern  and 
southern  areas  and  an  increase  indie 
bag  Ueiit  tofiveperperaonperday;  and 
(4)  for  cobia,  a  clarification  diatite 
existing  Tecfcatioiwl/cDmmereialdaHy 
bag  Ifahft  of  two  per  person  Urodies 
regardless  ofdie  itandbet  Of  trips  ordte  ■  ■* 
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duration  of  a  trip.  Changes  in  the  TAG 
and  allocations  would  be  effective  for 
the  Atlantic  migratory  groups  of  king 
and  Spanish  mackerel  and  for  the  Gulf 
migratory  group  Spanish  mackerel  for 
the  fishing  year  that  conunenced  April  1, 
1991,  and  for  the  Gulf  migratory  group 
king  mackerel  for  the  fishing  year  that 
commences  July  1, 1991.  The  other 
changes  would  be  effective  upon 
publication.  The  intended  effects  are  to 
protect  the  mackerels  fi'om  overfishing 
and  continue  stock  rebuilding  programs, 
while  still  allowing  catches  by  important 
recreational  and  commercial  fisheries 
dependent  on  these  species,  and  to 
clarify  the  regulations. 

DATES:  Written  comments  must  be 
received  on  or  before  July  16, 1991. 

ADDRESSES:  Comments  may  be  sent  to 
and  copies  of  the  Draft  Regulatory 
Impact  Review  may  be  obtained  from: 
Mark  F.  Godcharles,  Southeast  Region, 
National  Marine  Fisheries  Service,  9450 
Koger  Boulevard,  St.  Petersbiug,  FL 
33702. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mark  F.  Godcharles,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
mackerel  fisheries  are  regulated  under 
the  FMP,  which  was  prepared  jointly  by 
the  Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils),  and  its  implementing 
regulations  at  50  CFR  part  642. 

In  accordance  with  50  CFR  642.27,  the 
Councils  appointed  an  assessment  group 
(Group)  to  assess  on  an  annua)  basis  the 
condition  of  each  stock  of  king  and 
Spanish  mackerel  in  the  management 
unit,  to  report  its  findings,  and  to  make 
recommendations  to  the  Councils.  Based 
on  the  Group’s  1991  report  and 
recommendations,  advice  from  the 
Mackerel  Advisory  Panels  and  the 
Scientific  and  Statistical  Committees, 
and  public  input,  the  Councils 
recommended  to  the  Director,  Southeast 
Region,  NMFS  (Regional  Director), 
changes  to  TACs,  allocations,  and  bag 
limits. 

Specifically,  the  Councils 
recommended  that,  effective  with  the 
fishing  year  that  began  April  1, 1991, 
annual  TACs  be  increased  for  the 
Atlantic  migratory  groups  of  king  and 
Spanish  mackerel  to  10.50  and  7.00 
million  pounds  (m.  lbs.),  respectively, 
and  increased  for  the  Gulf  migratory 
group  of  Spanish  mackerel  to  8.60  m.  lbs. 
For  the  fishing  year  beginning  July  1,  ^ 
1991,  the  Councils  recommended  that 
the  annual  TAC  for  the  Gulf  migratory 
group  of  king  mackerel  be  increased  to 
5.75  m.  lbs.  All  proposed  TACs  are 


within  the  range  of  the  acceptable 
biological  catch  (ABC)  and  equal  to,  or 
closely  approximately,  the  modal  ABC 
values  determined  by  the  Group. 

Under  the  provisions  of  the  FMP,  the 
recreational  and  commercial  fisheries 
are  allocated  a  fixed  percentage  of  each 
TAC,  except  for  the  Atlantic  group 
Spanish  mackerel,  which  is  apportioned 
by  a  method  established  under 
amendment  4  to  the  FMP  to  attain  a  50 
percent  recreational  and  50  percent 
commercial  allocation  of  TAC  by  the 
1994/95  fishing  year.  Under  that  method 
and  with  the  proposed  TAC  increase  to 
7.00  m.  lbs.,  the  Atlantic  group  Spanish 
mackerel  would  attain  the  50/50 
commercial/recreational  allocation  in 
the  fishing  year  that  began  April  1, 1991. 
Also,  the  Gulf  king  mackerel  commercial 
allocation  is  divided  by  fixed 
percentages  into  quotas  for  eastern  and 
western  zones.  Under  these  percentages 
and  the  proposed  TACs,  1991/92 
allocations  and  quotas  would  be  as 
follows: 


Species 

m.  Rm. 

Gulf  King  Mackerel— TAC _ _  _ 

5.75 

3.91 

1.84 

(1-27) 

(0.57) 

8.60 

3.70 

4.90 

10.50 

6.60 

3.90 

Atlantic  Spanish  Mackerel— TAC . 

7.00 

3.50 

3.50 

Commercial  allocation  (50.0%) . . 

The  recreational  fishery  is  regulated 
by  both  allocations  and  bag  limits.  For 
Atlantic  group  king  mackerel,  the 
Councils  recommended  increasing  the 
bag  limits  fi'om  three  to  five  fish  per 
person  per  day  in  the  northern  area  and 
from  two  to  five  fish  per  person  per  day 
in  the  southern  area.  The  Councils  noted 
that  the  group  is  not  overfished,  that  the 
proposed  TAC  would  increase  the 
recreational  allocation  by  25  percent, 
and  that  last  year’s  recreational  catch 
may  reach  only  60  percent  of  its 
allocation.  The  Councils  believe  that  a 
five-fish  group-wide  bag  limit  would 
facilitate  achievement  of  the  optimum 
yield  for  this  segment  of  the  fishery  and 
may  reverse  economic  declines  in  the 
charter  vessel  industry  that  have  been 
attributed  to  the  lower  bag  limits. 

For  Gulf  group  king  mackerel,  the 


Councils  recommended  a  uniform  bag 
limit  of  two  fish  per  person  per  day  in 
the  eastern  area  (off  Florida)  in  place  of 
the  current  option  for  persons  fishing 
from  charter  vessels  of  three  per  person 
per  day,  excluding  operator  and  crew,  or 
two  per  person  per  day,  including 
operator  and  crew.  The  three-fish  option 
for  persons  fishing  from  charter  vessels 
in  the  remainder  of  the  Gulf  would 
remain  in  effect.  The  Councils’  intents  is 
to  impose  a  bag  limit  for  Gulf  group  king 
mackerel  in  the  exclusive  economic 
zone  off  Florida  that  is  compatible  with 
the  bag  limit  in  Florida’s  waters  and  to 
address  persistent  problems  caused  by 
early  reduction  to  zero  of  the  bag  limits 
in  the  Gulf  king  mackerel  recreational 
fishery.  In  three  of  the  last  four  fishing 
years  the  recreational  allocation  was 
reached  and  zero  bag  limits  were 
implemented  in  December,  negatively 
afiecting  important  winter  and  spring 
recreational  fisheries.  Recent  analyses 
indicate  that  elimination  of  the  three- 
fish  charter  vessel  option  could 
moderately  reduce  catch  and  prolong 
recreational  harvest.  Elimination  of  the 
option  in  the  eastern  area  would  have 
Gulf-wide  benefits  because 
approximately  80  percent  of  the  annual 
recreational  catch  of  Gulf  group  king 
mackerel  has  been  taken  from  the 
eastern  area  in  recent  years. 

The  Regional  Director  initially 
concurs  that  the  Councils’ 
recommendations  are  necessary  to 
protect  the  stocks  and  prevent 
overfishing  and  that  they  are  consistent 
with  the  goals  and  objectives  of  the 
FMP.  Accordingly,  the  Councils’ 
recommended  changes  are  published  for 
comment. 

In  addition  to  the  Councils’ 
recommended  changes,  NOAA  proposes 
to  clarify  that  the  cobia  daily  bag  limit 
of  two  fish  per  person  applies  regardless 
of  the  number  of  trips  or  the  duration  of 
a  trip,  as  was  intended  in  Amendment  5 
to  the  FMP,  which  established  the  cobia 
daily  bag  limit.  The  changes  to  §  642.28 
specify  that  the  bag  limits  apply  per  day, 
consistent  with  the  final  rule 
implementing  Amendment  5  (55  FR 
29370,  July  19, 1990). 

Other  Matters 

This  action  is  authorized  by  50  CFR 
642.27  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 
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Dated:  June  24, 1991. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  642  is  proposed 
to  be  amended  as  follows: 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§  642.21  [Amended] 

2.  In  §  642.21,  the  numbers  are  revised 
in  the  following  places  to  read  as 
follows: 


Paragraph 

Re¬ 

moved 

Added 

(a)(1),  first  sentence . 

1.36 

1.84 

(a)(l)(i) . 

0.94 

1.27 

(aM1)(«) . 

0.42 

0.57 

(a)(2).  first  sentence . 

3.08 

3.90 

(b)(1) . . . 

2.89 

3.91 

(b)(2) . 

5.22 

6.60 

(cMD . 

2.99 

4.90 

(c)(2) . 

3.14 

3.50 

(d)(1) . 

2.28 

3.70 

(d)(2) . . . 

1.86 

3.50 

3.  In  §  642.28,  paragraphs  (a)(1), 

(a) (3)(i),  (a)(3)(ii)  introductory  text,  and 

(b)  are  revised  to  read  as  follows: 

§  642.28  Bag  and  possession  limits. 

(a)  *  *  *  (1)  Bag  limits.  A  person  who 
fishes  for  king  or  Spanish  mackerel  from 
the  Gulf  or  Atlantic  migratory  group  in 
the  EEZ,  except  a  person  Hshing  under  a 
permit  specified  in  §  642.4(a)(1)  and  an 
allocation  specified  in  §  642.21(a)  or  (c), 
or  possessing  the  purse  seine  incidental 
catch  allowance  speciHed  in  S  642.24(d), 
is  limited  to  the  following: 

(1)  King  mackerel  Gulf  migratory 
group. — (A)  Eastern  area.  Possessing 
two  king  mackerel  per  person  per  day. 

(B)  Central  and  western  areas.  (1) 
Possessing  three  king  mackerel  per 
person  per  day,  excluding  the  operator 
and  crew,  or  possessing  two  king 
mackerel  per  person  per  day,  including 
the  operator  and  crew,  whichever  is  the 
greater,  when  fishing  from  a  charter 
vessel. 

[2]  Possessing  two  king  mackerel  per 
person  per  day  when  fishing  from  other 
vessels. 

(ii)  King  mackerel  Atlantic  migratory 
group.  Possessing  five  king  mackerel  per 
person  per  day. 

(iii)  Spanish  mackerel  Gulf  migratory 
group.-^A]  Eastern  area.  Possessing 
five  Spanish  mackerel  per  person  per 
day. 


(B)  Central  area,  ossessing  ten 
Spanish  mackerel  per  person  per  day. 

(C)  Western  area,  ossessing  three 
Spanish  mackerel  per  person  per  day. 

(iv)  Spanish  mackerel  Atlantic 
migratory  group. — (A)  Northern  area. 
Possessing  ten  Spanish  mackerel  per 
person  per  day. 

(B)  Southern  area,  ossessing  five 
Spanish  mackerel  per  person  per  day. 

***** 

(3)  *  *  *  (i)  For  the  purpose  of 
paragraph  (a)(l)(iv)  of  this  section,  the 
boundary  between  the  northern  and 
southern  areas  is  a  line  extending 
directly  east  from  the  Georgia /Florida 
boundary  (30°42'45.6"N.  latitude)  to  the 
outer  limit  of  the  EEZ. 

(ii)  For  the  purposes  of  paragraphs 
(a)(l)(i)  and  (a)(l)(iii)  of  this  section, 
***** 

(b)  Cobia.  The  daily  bag  and 
possession  limit  for  cobia  in  or  from  the 
EEZ  of  the  Gulf  of  Mexico  and  the 
Atlantic  Ocean  south  of  the  Virginia/ 
North  Carolina  border  is  two  fish  per 
person,  regardless  of  the  number  of  trips 
or  duration  of  a  trip  and  without  regard 
to  whether  or  not  the  cobia  are  taken 
aboard  a  vessel  with  a  commercial 
permit. 

***** 

(FR  Doc.  91-15513  Filed  6-28-91:  8:45  am] 
BILUNG  CODE  3S10-22-M 

50  CFR  Part  646 
[Docket  No.  910657-1157] 

RIN  0648-AD58 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Proposed  rule. 

summary:  NOAA  issues  this  proposed 
rule  to  implement  Amendment  4  to  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  (FMP).  This  proposed 
rule  would  (1)  add  spadefish,  lesser 
amberjack,  and  banded  rudderfish  to  the 
management  unit;  (2)  require  a  Federal 
permit  to  harvest  fish  in  the  snapper- 
grouper  fishery  in  the  exclusive 
economic  zone  (EEZ)  in  excess  of  the 
proposed  bag  limits,  to  fish  for  tilefish  in 
the  EEZ,  or  to  use  a  sea  bass  trap  in  the 
EEZ;  (3)  require  reports  of  catch  and/or 
effort  from  fishermen  and  dealers;  (4) 
establish  minimum  size  limits  for  many 
of  the  species  in  the  fishery;  (5)  require 
fish  in  the  snapper-grouper  fishery  to  be 
landed  with  head  and  fins  intact,  with  a 
limited  exception  for  greater  amberjack; 
(6)  establish  a  presumption  that  a 


wreckfish  possessed  shoreward  of  the 
outer  boundary  of  the  EEZ  was 
harvested  from  the  EEZ;  (7)  require  that 
wreckfish  be  landed  only  between  8 
a.m.  and  4:30  p.m.  and  that  24-hour 
notice  be  given  of  a  landing;  (6)  prohibit 
the  harvest  of  Nassau  grouper  in  the 
EEZ;  (9)  limit  the  harvest  of  greater 
amberjack  and  mutton  snapper  during 
their  spawning  seasons;  (10)  prohibit  the 
use  of  fish  traps  in  the  E^  and  the  use 
of  sea  bass  traps  in  the  EEZ  south  of 
Cape  Canaveral,  Florida;  (11)  in  the  EEZ 
north  of  Cape  Canaveral,  limit  the 
harvest  by  sea  bass  traps  to  sea  basses 
plus  the  proposed  bag-limit  amounts  for 
other  species;  (12)  prohibit  the  use  of 
entanglement  nets  (gillnets,  trammel 
nets,  etc.)  in  a  directed  fishery  for  fish  in 
the  snapper-grouper  fishery;  (13) 
prohibit  bottom  longlining  for  wreckfish 
in  the  EEZ;  (14)  prohibit  ^e  use  of 
longlines  for  fish  in  the  snapper-grouper 
fishery  in  the  EEZ  in  water  with  a 
charted  depth  of  less  than  50  fathoms 
(91.5  meters);  (15)  establish  bag  and 
possession  limits  for  many  species  in  the 
fishery;  (16)  remove  Federal  regulations 
for  the  Little  River  Reef  special 
management  zone  (SMZ);  (17)  prohibit 
the  use  of  powerheads  within  the  SMZs 
off  South  Carolina;  and  (18)  establish  a 
framework  procedure  for  establishing  or 
modifying  certain  management 
measures.  The  intended  effects  of  this 
rule  are  to  prevent  overfishing  of  the 
snapper-grouper  resource;  collect 
necessary  data  for  management;  provide 
for  a  flexible  management  system  that 
minimizes  regulatory  delays  and  rapidly 
adapts  to  changes  in  resource 
abundance,  new  information,  and 
changes  in  fishing  patterns;  minimize 
habitat  damage;  and  promote  public 
comprehension  of,  voluntary  compliance 
with,  and  enforcement  of  snapper- 
grouper  management  measures. 

DATES:  Written  comments  must  be 
received  on  or  before  August  15, 1991. 

addresses:  Comments  on  the  proposed 
rule  should  be  sent  to  Peter  J.  Eldridge, 
Southeast  Region,  NMFS,  9450  Roger 
Boulevard,  St.  Petersburg,  FL  33702. 

Comments  on  the  information 
collection  requirements  that  would  be 
imposed  by  this  rule  should  be  sent  to 
Edward  E.  Burgess,  NMFS,  9450  Roger 
Boulevard,  St.  Petersburg,  FL  33702;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget,  Washington 
DC  20503,  (Attention;  Desk  Officer  for 
NOAA). 

Requests  for  copies  of  Amendment  4, 
which  includes  a  regulatory  impact 
review/initial  regulatory  flexibility 
analysis/environmental  assessment. 
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should  be  sent  to  the  South  Atlantic 
Fishery  Management  Council,  Southpark 
Building,  suite  306,  One  Southpark 
Circle,  Charleston,  SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT. 
Peter  J.  Eldridge,  813-693-3161. 
SUPPLEMENTARY  INFORMATION:  Snapper- 
grouper  species  are  managed  under  the 
FMP  prep€u-ed  by  the  South  Atlantic 
Fishery  Management  Council  (Council), 
and  its  implementing  regulations  at  50 
CFR  part  646,  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

Background 

In  general  total  landings,  mean  size  of 
fish  captured,  and  nominal  catch  per  trip 
have  declined  substantially  in  the 
commercial  snapper-grouper  fishery. 

The  commercial  sector  has  shifted 
offshore  and  changed  target  species  as 
traditional  species  have  become  less 
abundant.  In  addition,  the  commercial 
fishery,  developed  with  relatively 
inefficient  hook-and-line  gear,  has 
changed  to  more  efficient  longline  and 
trap  gear  in  order  to  catch  enough  fish  to 
operate  profitably.  Spawning  stock 
ratios  (SSRs)  derived  from  commercial 
samples  show  that  gray  snapper, 
vermilion  snapper,  red  snapper,  red 
grouper  in  south  Florida,  snowy  grouper, 
and  Warsaw  grouper  Eu-e  stressed.  The 
SSRs  for  a  number  of  species  in  the 
commercial  sector  are  above  levels 
defining  overfishing. 

Recreational  total  catches  and  catch 
rates  for  traditional  snapper-grouper 
species  such  as  red  snapper,  vermilion 
snapper,  and  several  of  the  groupers 
have  declined  substantially  during  the 
1980s,  especially  for  the  east  coast  of 
Florida.  In  Florida,  declines  may  have 
begim  as  early  as  the  1960s;  however, 
data  are  not  available  for  that  period. 

The  average  size  of  vermilion  snappers, 
black  sea  bass,  and  groupers  is  quite 
small  in  recreational  catches.  The  small 
average  size  of  recreationally  caught 
fish  is  explained,  in  part,  because  some 
species  stratify  in  size  by  depth. 

Another  equally  or  more  important 
factor  is  that  total  inshore  fishing 
pressure  is  so  high  that  fish  are  not 
allowed  to  grow  to  optimum  size  before 
capture.  As  soon  as  fish  reach  legal  size 
they  are  caught.  This  is  a  classic 
example  of  growth  overfishing.  SSRs 
derived  from  recreational  catches  of 
black  sea  bass,  vermilion  snapper,  red 
porgy,  red  snapper,  gag,  scamp,  red 
grouper,  greater  amberjack,  snowy 
grouper,  and  speckled  hind  show  that 
these  species  are  overfished  and  require 
management. 

Presently,  23  species  are  in  a 
documented  state  of  overfishing.  Fifteen 


other  species  are  thought  to  be 
overfished.  Recreational  fishing  pressure 
likely  will  continue  to  increase  as  the 
coastal  population  continues  to  grow  in 
the  South  Atlantic  states.  The  virtual 
absence  of  larger  fish  in  nearshore 
waters  as  well  as  the  shifting  of  target 
species  by  both  recreational  and 
commercial  sectors  are  other  indicators 
that  many,  especially  the  traditionally 
highly  prized  species  (red  snapper,  gag, 
scamp,  etc.)  are  under  intense  fishing 
pressure  and  require  more  conservative 
management. 

In  addition  to  the  serious  problem  of 
overfishing,  the  Council  is  also 
concerned  about  the  lack  of  cmrent  and 
accurate  biological  statistical  social, 
and  economic  information  (including 
number  of  participants  in  the  fishery) 
needed  to  best  manage  the  fishery;  the 
intense  competition  among  recreational 
part-time,  and  full-time  commercial 
users  of  the  snapper-grouper  resource, 
and  among  commercial  users  employing 
different  gears  (hook  and-line,  traps, 
entanglement  nets,  longlines,  and 
powerheads):  habitat  degradation  and 
destruction  by  some  types  of  fishing 
gear  and  the  effect  of  poor  water  quality 
on  fish  stocks  and  associated  habitat; 
and  inconsistent  state  and  Federal 
regulations,  which  complicate 
enforcement,  create  public  confusion, 
and  hinder  voluntary  compliance. 

Amendment  4  is  intended  to  reduce 
fishing  mortality  on  overfished  species; 
prevent  overfishing  of  other  species; 
provide  for  the  collection  of  necessary 
data  for  management;  promote  orderly 
utilization  of  the  resource;  provide  a 
flexible  management  system;  minimize 
habitat  damage;  and  promote  public 
comprehension  of,  voluntary  compliance 
with,  and  enforcement  of  the 
management  measures. 

PROPOSED  MANAGEMENT 
MEASURES 

Additions  to  the  Management  Unit 

Spadefish,  lesser  amberjack,  and 
banded  rudderfish  would  be  added  to 
the  species  listed  as  "fish  in  the 
snapper-grouper  fishery,”  that  is,  fish  iii 
the  management  unit.  Neither  minimum 
size  limits  nor  bag  limits  for  these  added 
species  would  be  implemented  at  this 
time,  but  data  would  be  collected  on  the 
added  species.  NOAA  is  concerned  that 
greater  amberjack  may  be  misidentified 
as  lesser  amberjack,  almaco  jack,  or 
bEuided  rudderfish.  The  addition  of 
lesser  amberjack  and  banded  rudderfish 
will  ensure  that  all  of  the  look-alike 
jacks  are  included  in  the  management 
unit  and  will  allow  timely  addition,  by 
the  framework  procedure,  of  any 


management  measures  that  may  become 
necessary. 

Permits  and  Fees 

To  distinguish  between  the 
commercial  and  recreational  fisheries, 
i.e.  applicability  of  the  bag  limits,  and  to 
provide  a  sampling  framework  for  data 
collections,  a  Federal  permit  would  be 
required.  To  obtain  a  vessel  permit,  an 
owner  or  operator  must  document  that 
in  any  one  of  the  3  calendar  years 
preceding  the  application,  at  least  50 
percent  of  his  or  her  earned  income  was 
derived  from  commercial  charter,  or 
headboat  fishing,  or  his  or  her  gross 
sales  of  fish  were  more  than  $20,000.  For 
a  vessel  owned  by  a  corporation  or 
partnership  to  be  eligible  for  a  vessel 
permit,  the  earned  income  qualification 
must  be  met  by  an  officer  or  shareholder 
of  the  corporation,  a  general  partner  of 
the  partnership,  or  the  vessel  operator. 

A  vessel  permit  issued  upon  the 
qualification  of  an  operator  would  be 
valid  only  when  that  person  is  the 
operator  of  the  vessel. 

A  qualifying  owner  or  operator  of  a 
charter  vessel  or  headboat  could  obtain 
a  permit.  However,  a  charter  vessel  or 
headboat  would  have  to  adhere  to  the 
bag  limits  when  carrying  a  passenger 
who  fishes  for  a  fee  or  when  there  are 
more  than  three  persons  on  board, 
including  operator  and  crew. 

A  fee  would  be  charged  for  each 
permit  and  trap  identification  tag  issued. 
The  fee  would  be  the  amount  calculated 
in  accordance  with  NOAA  directives  for 
the  administrative  costs  of  processing 
applications/permits  (currently  $23)  and 
the  cost  of  obtaining  the  tag  (currently 
$1). 

Data  Collection 

The  owners  or  operators  of  permitted 
vessels,  charter  vessels,  and  headboats 
whose  vessels  were  selected  by  the 
Science  and  Research  Director, 

Southeast  Fisheries  Science  Center, 
would  be  required  to  report  catch  and 
effort  data.  In  addition,  selected  dealers 
would  be  required  to  report  receipts  of 
fish  fi-om  fishing  vessels  and/or  make 
records  of  receipt  available  to  an 
authorized  officer.  Additional  data 
would  be  collected  by  designees  of  the 
Science  and  Research  Director  and  by 
authorized  officers;  and  fishermen, 
including  recreational  fishermen,  would 
be  required,  upon  request,  to  make 
snapper-grouper  species,  or  parts 
thereof,  available  for  inspection.  Data 
collected  via  these  means  are  necessary 
for  effective  conservation  and 
management  of  fish  in  the  snapper- 
grouper  fishery. 
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^Minimum  Sizes 

This  proposed  rule  would  establish 
minimum  size  limits  for  many  of  the 
species  in  the  fishery.  The  speciHc 
minimum  size  limits,  alone  or  combined 
with  bag  limits,  are  calculated  to  rebuild 
those  stocks  that  are  overfished  and  to 
provide  SSRs  that  would  arrest  or 
prevent  overfishing  and  would  be 
compatible,  to  the  extent  possible,  with 
minimum  size  limits  in  adjoining  state  or 
Federal  waters. 

Heads  and  Fins  Attached 

All  fish  in  the  snapper-grouper  fishery, 
except  greater  amberjacks  taken  in  the 
commercial  fishery,  possessed  in  or 
taken  from  the  F.K7.  would  be  required  to 
have  head  and  fins  intact  through 
landing.  Such  fish  may  be  eviscerated, 
but  must  otherwise  be  maintained  in  a 
whole  condition.  An  amberjack 
possessed  aboard  or  landed  btim  a 
vessel  that  has  a  permit  may  be 
deheaded  and  eviscerated,  but  must 
otherwise  be  maintained  in  a  whole 
condition.  These  requirements  would 
increase  enforceability  of  minimum  size 
limits  and  no-retention  provisions  and 
allow  more  accurate  data  collection.  It  is 
the  Council’s  intent  that  the  preparation 
for  immediate  consumption  of  legally 
caught  and  possessed  Hsh  aboard  the 
vessel  from  which  they  were  caught  is 
not  prohibited. 

Wreckfish  Pravisions 

This  proposed  rule  would  (1)  establish 
a  presumption  that  a  wreckfish 
possessed  shoreward  of  the  outer 
boundary  of  the  EEZ  was  harvested 
from  the  EEZ  unless  accompanied  by 
documentation  that  it  was  harvested 
from  other  than  the  EEZ:  (2)  prohibit  off¬ 
loading  of  wreckHsh  except  from  8  a.m. 
to  4:30  p.m.;  (3)  require  24-hour  prior 
notice  of  off-loading  to  the  NMFS  Law 
Enforcement  OfHce;  and  (4)  require  all 
records  of  landings  and  purchases  of 
wreckHsh  to  be  made  available  to  an 
authorized  officer.  These  measures  are 
required  to  enforce  the  existing 
wreckfish  trip  limits  and  to  monitor  the 
wreckfish  quotas.  Suitable 
documentation  to  show  that  wreckfish 
came  from  other  than  the  EEZ  would 
include  the  markings  required  for 
interstate  shipments  of  fish  or  wildlife 
by  50  CFR  part  246,  the  name  and  home 
port  of  the  vessel  harvesting  the 
wreckfish,  the  port  and  date  of  landing 
from  the  harvesting  vessel,  and  a 
statement  signed  by  the  dealer  attesting 
that  the  wreckfish  were  harvested  from 
other  than  the  EEZ. 


Nassau  Grouper 

Nassau  grouper  catches  have  been 
very  low — the  commercial  catch 
decreased  from  3,000  pounds  (1,362 
kilograms)  in  1986  to  0  in  1987, 451 
pounds  (205  kilograms)  in  1988,  and  515 
pounds  (234  kilograms)  in  1989.  The 
Council  believes  that  the  abundance  of 
Nassau  grouper,  for  reasons 
undetermined,  is  severely  reduced  in 
continental  U.S.  waters  and  that  the 
species  may  be  verging  on  threatened  or 
endangered  status;  thus,  a  complete  ban 
on  retention  of  Nassau  grouper  is 
proposed. 

Greater  Amberjack  and  Mutton  Snapper 
Spawning  Season  Limits 

The  possession  or  landing  of  greater 
amberjack  in  excess  of  the  bag  limit  in 
or  from  the  EEZ  south  of  Cape 
Canaveral,  Florida,  would  be  prohibited 
during  April,  the  peak  month  of 
spawning.  This  measure  would  not 
preclude  commercial  fishing  south  of 
Cape  Canaveral  during  April  as  long  as 
the  harvest  did  not  exceed  the  bag  limit. 
The  council  is  concerned  about  the  high 
catch  rates  from  spawning  aggregations. 
Amberjack  are  densely  aggregated  and 
very  aggressive  during  the  spawning 
period,  making  them  especially 
vulnerable  to  fishing.  The  spawning 
season  limitations  provide  additional 
biological  protection  above  that 
provided  by  the  proposed  bag  and  size 
limits.  The  only  known  areas  of 
spawning  are  south  of  Cape  Canaveral. 
Since  the  commercial  fishery  currently  is 
not  constrained  by  a  quota,  a 
commercial  limitation  during  the 
spawning  period  would  help  prevent  an 
excessive  harvest  from  occurring.  It  is 
the  Council’s  intent  that,  under  the 
proposed  prohibition,  greater  amberjack 
caught  legally  under  the  bag  limit  during 
the  April  spawning  closure  could  be 
sold  if  in  conformance  with  state  law 
and  the  commercial  size  limit. 

The  possession  or  landing  of  mutton 
snapper  in  excess  of  that  allowed  within 
the  snapper  aggregate  bag  limit  in  or 
from  the  EEZ  would  be  prohibited 
during  May  and  June,  the  peak  months 
of  spawning.  This  measure  would  not 
preclude  commercial  fishing  during 
these  months  as  long  as  the  harvest  did 
not  exceed  the  bag  limits.  As  stated 
above,  the  Council  is  concerned  about 
the  high  catch  rates  from  spawning 
aggregations.  Although  mutton  snapper 
are  not  overfished  according  to  the  SSR, 
members  of  the  commercial  industry  are 
concerned  about  the  status  of  mutton 
snapper  and  believe  that  a  spawning 
closure  would  be  beneficial.  It  is  the 
Council’s  intent  that  mutton  snapper 
caught  under  the  bag  limit  in  May  and 


June  may  be  sold  in  conformance  with 
state  law  and  the  commercial  size  limit. 
Mutton  snapper,  like  greater  amberjack. 
are  especially  vulnerable  during  their 
spawning  season  because  they  are 
densely  aggregated  and  aggressive. 
Because  the  commercial  fishery  is  not 
constrained  by  a  quota,  catches  and 
fishing  mortality  could  increase 
dramatically  if  vessels  not  subject  to  the 
bag  limit  target  these  aggregations. 

Fish  Traps 

'This  proposed  rule  would  prohibit  the 
use  of  fish  traps  in  the  EEZ  off  the  south 
Atlantic  states  and  the  use  of  sea  bass 
traps  south  of  Cape  Canaveral,  Florida. 
North  of  Cape  Canaveral,  a  permit 
would  be  required  to  use  a  sea  bass  trap 
in  the  EEZ  and  the  catch  from  sea  bass 
traps  would  be  limited  to  the  bag-limit 
amounts  for  fish  in  the  snapper-grouper 
fishery  that  have  a  bag  limit  and  zero  for 
all  other  snapper-grouper  species  except 
sea  basses.  Crustacean  traps  (blue  crab, 
stone  crab,  and  spiny  lobster  traps)  used 
in  the  EEZ  would  be  limited  to  the  bag- 
limit  amounts  for  fish  in  the  snapper- 
grouper  fishery  that  have  a  bag  limit  and 
zero  for  all  other  snapper-grouper 
species.  However,  a  person  fishing  from 
a  vessel  that  has  on  board  a  permit  for 
the  snapper-grouper  fishery  who  uses  a 
crustacean  trap  in  the  EEZ  north  of 
Cape  Canaveral  would  have  the  same 
limits  as  a  person  using  a  sea  bass  trap 
north  of  Cape  Canaveral,  i.e.,  bag-limit 
amounts  for  fish  in  the  snapper-grouper 
fishery  that  have  a  bag  limit  and  zero  for 
all  other  snapper-grouper  species  except 
sea  basses. 

In  this  proposed  rule,  the  distinctions 
between  fish  traps,  sea  bass  traps,  and 
crustacean  traps  are  primarily  in  terms 
of  their  catch.  NOAA  and  the  Council 
would  prefer  to  make  these 
differentiations  based  primarily  on  trap 
size  and  construction  differences. 
Suitable  criteria  are  being  investigated. 
Comments  on  appropriate  criteria  are 
specifically  requested. 

Fish  traps  have  been  used  in  south 
Florida  on  a  limited  basis  since  1919,  but 
their  use  expanded  during  the  late 
1970’s.  Traps  are  inexpensively  and 
easily  constructed,  and  require  little 
skill  to  fish,  although  the  most 
successful  fishing  does  depend  on  skill 
in  locating  productive  fishing  grounds. 
Traps  can  be  fished  unattended  and 
catch  a  variety  of  species  that  may  not 
be  caught  by  other  gear.  Traps  allow 
economic  exploitation  of  low  density 
fish  stocks  and  permit  fishing  where 
other  gear  cannot  be  operated 
profitably.  Also,  traps  can  be  fished  in 
coralline  regions  where  use  of  trawls 
and  other  nets  are  precluded  or 
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restricted  by  the  presence  of  hermatypic 
corals  (Munro,  1973). 

Because  of  theft,  gear  failure,  storms, 
and  loss  of  gear  associated  with  larger 
vessels  cutting  buoy  lines  or  dragging 
traps,  many  traps  are  lost  annually. 
Losses  of  traps  are  reported  to  vary 
between  20  and  63  percent,  with  Dade 
County  Hshermen  reporting  losses  as 
high  as  100  percent  annually.  Lost  traps 
may  continue  to  Hsh  for  some  time, 
causing  death  to  trapped  Hsh.  Also, 
Hshermen  may  damage  corals  while 
attempting  to  retrieve  lost  gear.  Further, 
it  is  believed  that  traps  moved  by  storms 
damage  habitat,  although  the  extent  of 
potential  damage  is  unknown.  There  is 
evidence  that  the  use  of  grappling  hooks 
to  retrieve  traps  can  result  in  damage  to 
coralline  areas. 

Because  of  increasing  consumer 
demand  for  non-traditional  food  fish, 
such  as  squirrelHsh,  spadefish, 
angelfish,  goatfish,  acanthurids,  and 
others,  the  catch  and  sale  of  these 
species  is  increasing.  Since  many  of 
these  species  have  not  been  identified  in 
commercial  landings  statistics,  it  has  not 
been  possible  to  document  trends  in 
landings  of  these  species.  The  Council 
believes  that  the  use  of  traps  results  in 
an  unnecessary  kill  of  tropical  Hsh. 
Florida  prohibited  the  harvest  of  tropical 
fish  on  March  1, 1991.  The  Council 
believes  that  allowing  the  use  of  Hsh 
traps  in  the  EEZ  would  make  it  difficult 
or  impossible  to  enforce  that  prohibition. 

There  is  a  bycatch  of  Hsh  in  traps  and 
some  fish  are  injured  during  the  trapping 
process.  Reports  indicate  that  as  many 
as  20  percent  of  trapped  fish  may 
sustain  injuries  (Sutherland  and  Harper, 
1983)  and  a  number  of  authors  have 
reported  mortalities  ranging  from  2  to  7.5 
percent  (Bohnsack,  in  press;  Sutherland 
and  Harper,  1983:  Munro,  1974;  Munro, 
Reeson,  and  Gaut,  1971).  Ffrohibition  of 
the  use  of  Hsh  traps  would  eliminate  this 
source  of  injury  and  mortality. 

The  Council  believes  that  traps  are 
non-selective  by  size  because  red 
groupers  recruit  to  the  hook-and-line 
fishery  at  around  19  inches  (48  cm)  and 
to  the  trap  frshery  at  around  11  inches 
(28  cm).  The  Council  assumes  that  mesh 
sizes  required  to  allow  escape  of 
groupers  less  than  the  20-inch  (50.8  cm) 
size  limit  would  result  in  a  de  facto 
prohibition  on  use  of  fish  traps. 

It  is  currently  difficult  to  enforce  the 
prohibition  of  use  of  fish  traps  in  Florida 
waters  because  traps  can  be  used  in  the 
EEZ.  Fish  traps  are  fished  unattended 
and  are  seldom,  if  ever,  returned  to  land 
where  they  can  be  inspected  by  law 
enforcement  officers.  A  Florida  Marine 
Patrol  officer  in  Key  West,  Florida, 
stated  that  95  percent  of  the  traps  he  has 
seized  in  areas  closed  to  trap  fishing 


were  constructed  illegally.  The  Council 
has  concluded  that  at-sea  enforcement 
required  to  monitor  effectively  and 
ensure  compliance  with  existing  fish 
trap  regulations  does  not  and  will  not 
exist.  The  Council  believes  that  the  lack 
of  at-sea  enforcement  supports  a  ban  on 
the  use  of  fish  traps,  other  than  those 
used  for  sea  basses,  in  the  EEZ. 

Because  of  the  overfrshed  condition  of 
many  species  in  south  Florida  waters 
caused  by  the  combined  Hshing  pressure 
of  all  users,  serious  user  conflicts  exist. 
The  Council  believes  that  the  use  of  fish 
traps  will  continue  to  result  in  conflict. 
Also,  the  Council  believes  that  the 
continued  use  of  fish  traps  will  allow  a 
small  group  of  fishermen  to  remove  a 
disproportionate  share  of  the  available 
fish,  thus  precluding  their  use  by  other 
user  groups.  The  Coimcil  also  contends 
that  the  continued  use  of  fish  traps  will 
not  allow  overfished  species  to  be 
restored  to  acceptable  levels  of 
abundance. 

Prohibiting  the  use  of  fish  traps  in  the 
EEZ  would  be  consistent  with  Horida’s 
Coastal  Zone  Management  Plan.  The 
Council  has  concluded  that  a  total 
prohibition  on  the  use  of  fish  traps  for 
species  other  than  sea  basses  is  the 
most  effective  alternative  to  address 
problems  in  the  fishery  and  to  achieve 
the  FMP’s  objectives. 

The  black  sea  bass  trap  fishery  is 
primarily  a  winter  fishery  conducted 
offshore  of  the  Carolines  when  the 
shrimp  fishery  is  closed.  The  main  gear 
is  reinforced  blue  crab  traps.  Trap  loss 
is  minimal  because  most  fishermen 
either  tend  the  trap  continuously  or 
bring  them  to  shore  when  not  fishing. 
Habitat  damage  is  minimal  because 
black  sea  bass  traps  are  small,  tended, 
and  few  in  number.  Tropical  fish  are 
absent  from  Carolina  waters  during  the 
winter;  hence,  black  sea  bass  traps  have 
no  impact  on  these  species.  Also,  the 
species  assemblage  and  depth 
distribution  of  snappers  and  groupers  in 
Carolina  waters  are  markedly  different 
than  those  found  in  south  Florida. 

Hence,  the  bycatch  of  snappers  and 
groupers  is  minimal  in  the  black  sea 
bass  fishery  because  black  sea  bass, 
generally,  are  found  inshore  of  most 
snappers  and  groupers,  especially  in  the 
winter.  Black  sea  bass  traps  do  not 
constitute  a  law  enforcement  problem 
because  states  north  of  Florida  do  not 
prohibit  the  use  of  fish  traps.  For  these 
reasons,  the  proposed  rule  would  allow 
the  use  of  black  sea  bass  traps  to 
continue  in  the  traditional  Carolinas 
winter  fishery. 

Entanglement  Nets 

This  proposed  rule  would  prohibit  the 
use  of  entanglement  nets  (including,  but 


not  limited  to.  gillnets  and  trammel  nets) 
in  the  directed  fishery  for  fish  in  the 
snapper-grouper  fishery.  The  possession 
of  fish  in  the  snapper-grouper  fishery 
aboard  a  vessel  with  an  entanglement 
net  aboard  would  be  limited  to  the  bag- 
limit  amounts  for  species  subject  to  a 
bag  limit  and  to  zero  for  other  species. 

Catch  of  snapper-grouper  species  by 
entanglement  nets  during  1988  was  1,398 
pounds  (635  kilograms)  from  North 
Carolina  through  Georgia  (less  than  1 
percent  of  the  North  Carolina  through 
Georgia  catch)  and  253,739  pounds 
(115,198  kilograms)  from  the  Florida  east 
coast  (6  percent  of  Florida  east  coast 
catches).  Much  of  the  Florida  landings 
are  from  a  directed  stab  net  fishery  for 
gray  snapper  that  operates  in  the  EEZ. 
The  Gulf  of  Mexico  Fishery 
Management  Council  and  Florida  have 
prohibited  entanglement  nets  in  the 
directed  fishery  for  the  capture  of  reef 
fish.  However,  entanglement  nets  used 
for  other  species  (mackerel)  may  have  a 
bycatch  of  reef  fish  equal  to  prescribed 
bag  limits.  This,  proposed  measure 
tracks  Florida's  regulations  in  its  limits 
of  species  with  and  without  bag  limits. 
Florida  prohibited  entanglement  nets 
because  it  is  an  inappropriate  gear  to 
use  on  live  bottom.  Some  of  the  reef  fish 
are  not  necessarily  found  on  live 
bottom;  however,  many  are,  and 
fishermen  use  stab  nets  to  catch  gray 
(mangrove)  snapper  on  the  live-bottom 
areas.  The  proposed  rule  would  prohibit 
entanglement  nets  in  order  to  address 
the  problem  of  intense  competition 
among  users  and  to  prevent  habitat 
degradation  from  nets  becoming  tangled 
in  reef  and  live-bottom  material.  The 
Council  concluded  that  entanglement 
nets  are  not  an  appropriate  gear  for  the 
snapper-grouper  fishery.  The  proposed 
prohibition  would  prevent  use  and 
expansion  in  North  Carolina  through 
Florida’s  east  coast. 

Bottom  Longlining  for  Wreckfish 

Bottom  longlining  for  wreckfish  was 
prohibited  by  emergency  rule  effective 
April  19, 1991,  through  July  18, 1991  (56 
FR 18742,  April  24, 1991).  It  is  expected 
that  the  effectiveness  of  the  emergency 
rule  will  be  extended  for  an  additional 
90  days,  through  October  16, 1991.  The 
Council  included  the  prohibition  in 
Amendment  4  to  continue  it  on  an 
indefinite  basis.  The  full  rationale  for 
this  prohibition  is  included  in  the 
emergency  rule  and  is  not  repeated  here. 

Longlining  for  Snapper-Grouper  in 
Water  Less  than  50  Fathoms 

This  proposed  rule  would  prohibit  the 
use  of  longline  gear  in  a  directed  fishery 
for  fish  in  the  snapper-grouper  fishery  in 
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the  EEZ  in  water  witk  a  dwjrted  <iep:tti 
less  than  90  £athcnas  (914  meters^  Hw 
Coanod  is  coDcemed  idiout  the  use  lof 
bottoMionghne  gear  taegetiog  species  in 
thespappw^^rouper  fish^iniiwe* 
bottom  areas.  daasagemtd 

intense  compedtioo  amoag  users  are 
probiems  that  arise  wben  this  gsar  is 
used  shoreward  of  90  iathoms  ^4 
nieters)  where  significaBt  live  bottoa 
occurs  and  where  competittoa  with 
hook-aad4iae  vessels  occurs.  The 
Council  concluded  drat  4hia  gear  is 
appropriate  for  uae  in  the  water 
snowy  grouper /tUefiafa  fishery  where 
much  of  the  bottom  ia  mud  with  sparse 
live^ttom  areas.  Allowing  uae  of  this 
gear  deeper  than  50  fathoms  (814 
meters)  would  preserve  the  tcaditional 
fishery  that  tal^  place  in  deeper  water 
and  would  keep  longfines  out  of  the  Jive- 
bottom  habitat 

Bag  aad  Possession  Limits 

This -rule  proposes  dally  bag  limits  (1) 
for  vermilion  snapper— ten;  for  all 

other  snappers— ten.  of  whi^  no  more 
than  two  may  be  red  snapper.  (3)  tor 
groupers,  exduding  jewfish  andtiassau 
grouper— five;  (4)  for  greater 
amb^ack— three;  and  (5)  for  )ewfish 
and  Nassau  grouper— eero.  These 
specific  and  aggregate  bag  limits  are 
calculated  to  provide  protection  bom 
overfishing;  and,  in  cond>ination  with 
minimum  size  limits,  assist  in  achieving 
the  SSR  leirels.  To  the  extent  possible, 
the  bag  limits  are  compatible  with  state 
limits  and  with  limits  applicable  to  reef 
fish  from  the  Gulf  of  Mexico  BK7.- 

Possession  would  be  limited  to  1  day's 
bag  Umit  except  (1)  for  persons  aboard 
charter  vessels  and  headboats.  who  may 
have  no  more  dian  2  days'  bag  limits 
when  die  fishing  trip  qians  more  than  24 
hourr,  and  (2)  fm  persons  aboard 
headboats,  w^o  may  have  no  more  than 
3  days'  bag  limits  v^en  die  fishing  trip 
spans  more  than  48  hours  and  fishing 
occurred  on  at  least  3  days. 

L/tl/e  River  Reef  Special  Aianagement 
Zone 

This  rale  proposes  to  delete  the  Litde 
River  Reef  SMZ  because  it  is  no  itmger 
in  the  EE21.  Construction  of  a  Jetty  has 
extended  die  waters  of  South  Carolina 
to  indude  Little  River  Reet 

Powerheaas  within  SMZs  off  South 
Carolina 

This  proposed  rule  would  prohibit  die 
use  of  poweriieadsy  bang  ati^  to  ttdca 
fish  in  the  snapper-grouper  fishery 
within  the  SMZs  off  South  Carolina. 

This  prohibition  was  requested  by  the 
South  Carolina  Wddltfe  and  Marine 
Resources  Department  to  prevent 
locaHned  overfishing  andlo  roaxiorize 


the  heae^  for  udilch  the  SMZs  off 
South  Carolina  were  created. 

Framework  Procedure  for  Managemeia 
Measures 

Amendment  4  wotdd  establish  a 
frameworic  procedure  for  establidiing  or 
adjusting  spedfied  management 
measures  spedes  or  spedes  groups 
in  the  snapper-grouper  fisheiy.  *^6 
Council  would  appoint  an  assessment 
group  (Group)  diat  would  assess 
annually  the  condition  of  selected 
snapper-grouper  spedes  in  the 
management  unit  and  review  available 
economic  and  sociological  assessments. 
The  Croiqi  would  present  a  report  of  its 
assessment  and  recommendations  to  the 
CounciL  The  Council  would  consider  the 
report  and  recommendations  of  the 
Group  andhdd  public  bearings  at  a 
time  and  place  of  the  Council's  choosing 
to  discuss  the  Group's  report.  Prkv  to 
taking  final  action,  the  Council  could 
convene  the  Advisory  Panel  and  the 
Scientific  and  Statistical  Committee  to 
provide  advice.  After  receiving  public 
input,  the  Council  would  determine  any 
necessary  dianges. 

If  the  Council  conduded  that  changes 
were  needed,  the  Council  would 
recommend  them,  in  writing,  to  the 
Director,  Southeast  Region,  NMFS 
(Regional  Director).  The  Council's 
recommendations  would  be 
accompanied  by  the  Group's  report 
relevant  badeground  material,  draft 
regulations,  a  regulatory  hnpad  review, 
and  public  comments.  This  report  would 
be  submitted  each  year  at  least  60  days 
prior  to  the  desired  implementation 
date.  The  Regional  Director  would 
review  die  Council's  recommendations. 
supfMRling  rationale,  public  comments, 
and  other  relevant  information.  If  die 
Regional  Diredor  condudes  that  the 
Council's  recommendations  are 
consistent  with  the  goals  and  objectives 
of  the  FMP.  die  national  standards,  and 
othm'  appltoable  law,  the  Regional 
Director  would  recommend  diat  the 
Secretaiy  of  Commerce  (Secretary) 
publish  proposed  and  final  rules  in  die 
Federal  Register  of  any  changes  prior  to 
the  appropriate  fishing  season.  If  the 
Regional  Director  rejected  the 
recommendations,  he  or  she  would 
provide  written  reasons  to  the  Council 
for  the  rejection,  and  existing 
regulations  would  remain  in  effect 
pending  any  subsequent  action. 

Appropriate  management  measures 
that  may  be  implemented  or  adjusted  by 
the  Secretary  under  this  finmework 
procedure  would  be; 

1.  Spedfiention  or  adjustment  ef 
maxhnani  sustainable  jMd.  -  >  . 


2.  Specification  or  adjustment  -of  ' 
acceptable  biological  catdi  (ABC)  or  an 
ABC  range. 

3.  Setting  or  aifiustlng  total  allowable 
catch  (TAQ,  quotas  (including  zero 
quotas),  trip  limits,  bag  limits  {includhig 
zero  bag  Ikdts),  minimum  sizes,  gear 
restrictions  (ranging  fiom  modifying 
current  regulations  to  a  complete 
prohibition},  and  season/ area  closures 
(including  spawning  dosures).  A  TAC 
for  wredefi^  could  not  exceed  8  million 
pounds  (3.632  million  kilograms).  The 
fishing  year  and  spawning  closuie  for 
wrecldish  could  aot  be  adjusted  by  more 
thmi  1  month. 

4.  Impleaieiitii^  or  modifying  the 
timeframe  for  recovery  (rf  an  overfished 
species. 

This  procedure  would  afiow  for 
regular  stock  assessments  and  provide 
for  timely  adjustments  to  die 
management  program  to  prevent 
overfishing  and/or  rebuild  a  stock  if 
overfished.  H  is  the  Council's  intent  that 
aU  species  in  the  management  unit 
receive  periodic  assessments.  Furdier,  it 
is  the  Council’s  intent  that  thefiegicmal 
Director  may  close,  by  notice  in  the 
Federal  Register,  the  fishery  for  any 
species  or  species  group,  /.e..  prohibit 
commercial  landings  and  reduce  the  bag 
limit  to  zero,  when  a  quota  for  such 
species  or  species  group  established 
under  this  frameworic  procedure  has 
been  reached  or  is  projected  to  be 
reached. 

AdditioDal  Meastms  in  Amernknent  4 

In  addition  to  the  above  management 
measures.  Amendment  4  would  revise 
die  lists  of  problems  in  the  snapper- 
grouper  fishery  and  objectives  of  the 
FMP;  define  overfishing  and  establish  a 
rebuilding  plan  for  those  species 
currendy  overfished;  and  authorize  the 
Regional  Director,  in  consultation  with 
the  CounciL  to  designate  special 
research  zones  wh^  fishing  may  either 
be  prohibited  or  permitted  on  a 
controlled  basis.  Additional  information 
and  rationale  for  diese  measures,  as 
well  ns  for  the  measures  contained  in 
this  proposed  rule,  are  contained  in 
Amendment  4.  the  availability  of  which 
was  announced  in  the  Federal  Register 
(56  FR  24773,  May  31. 1991). 

Endangered  Species  impacts 

Pursuant  to  section  7  of  the 
Endangered  Species  Act  of  1^3.  a 
bieiogi^  assessment  was  prepared  for 
Amendment  4.  which  concluded  that 
neidier  the  directed  fishery  for  snapper-  > 
grouper  >ner  implementation  of  the 
amendment  would  adversdy  affect  any 
populations  of  endangered  or  direa'  ened- . 
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species.  The  Regional  Director  concurs 
with  that  conclusion. 

Classification 

Section  304(a](l}(D)(ii]  of  the 
Magnuson  Act,  as  amended,  requires  the 
Secretary  to  publish  regulations 
proposed  by  a  Council  within  15  days  of 
receipt  of  an  FMP  amendment  and 
regulations.  At  this  time,  the  Secretary 
has  not  determined  that  Amendment  4, 
which  this  proposed  rule  would 
implement,  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a)(2)  of  that  order.  It  is  being  reported 
to  the  Director,  OfHce  of  Management 
and  Budget,  with  an  explanation  of  why 
it  is  not  possible  to  follow  the 
procedures  of  that  order. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  initially  determined 
that  this  proposed  rule  is  not  a  “major 
rule”  requiring  the  preparation  of  a 
regulatory  impact  analysis  under  E.O. 
12291.  This  proposed  rule,  if  adopted,  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
signiHcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Council  prepared  a  regulatory 
impact  review  (RIR)  for  Amendment  4, 
which  concludes  that  this  rule,  if 
adopted,  would  have  overall  net 
economic  benefits.  For  some  of  the 
management  measures,  reasonable 
quantification  of  net  beneHts  was 
possible.  For  other  measures,  necessary 
data  were  not  available  and  costs  and 
benehts  could  be  quantiHed  only  in  part. 
Impacts  were  analyzed  qualitatively 
when  data  did  not  allow  quantitative 
analysis.  Although  many  of  the 
management  measures  in  Amendment  4 
involve  signiRcant  short-term  economic 
impacts  on  both  recreational  and 
commercial  Rshermen,  cost/benefit 
tradeoffs  in  the  long  term  are  expected 
to  be  mostly  favorable.  In  many  cases, 
the  long-term  costs  associated  with  not 
taking  action  are  expected  to  be  higher 
than  costs  associated  with  the  proposed 
measures. 


The  Council  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA)  as 
part  of  the  RIR,  which  describes  the 
effects  this  rule,  if  adopted,  would  have 
on  small  business  entities.  Based  on  the 
IRFA,  the  Assistant  Administrator  has 
initially  determined  that  this  rule,  if 
adopted,  would  have  signiHcant  effects 
on  small  entities.  As  with  the  overall 
economic  effects,  the  positive  long-term 
impacts  are  expected  to  outweigh  the 
negative  short-term  impacts.  A  copy  of 
the  RIR/IRFA  is  available  upon  request 
(see  ADDRESSES). 

The  Council  prepared  an 
environmental  assessment  (EA)  that 
discusses  the  impact  on  the  environment 
as  a  result  of  this  rule.  A  copy  of  the  EA 
is  available  upon  request  (see 
ADDRESSES)  and  comments  on  it  are 
requested. 

The  Council  has  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  programs  of  Florida,  South 
Carolina,  and  North  Carolina.  Georgia 
does  not  participate  in  the  coastal  zone 
management  program.  These 
determinations  have  been  submitted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

This  proposed  rule  contains  three  new 
collection-of-information  requirements 
and  revises  three  existing  requirements 
subject  to  the  Paperwork  Reduction  Act. 
A  request  to  collect  this  information  has 
been  submitted  to  the  OfRce  of 
Management  and  Budget  for  approval. 
The  new  requirements  are  (1) 
applications  for  vessel  permits;  (2)  catch 
and  effort  reports  h*om  selected, 
permitted  vessels;  and  (3)  advance 
notice  of  landing  wreckfish.  The  public 
reporting  burdens  for  these  collections 
of  information  are  estimated  to  average 
15, 10,  and  3  minutes,  respectively,  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Revisions  to 
the  existing  requirements  are  (1)  catch 
and  effort  reporting  by  selected  charter 
vessels;  (2)  catch  and  effort  reporting  by 
selected  headboats;  and  (3)  information 
collected  by  NMFS  port  agents  from 
dealers  (receipts  and  prices  paid  for  Rsh 
in  the  snapper-grouper  fishery)  and  from 
fishermen  (Rshing  vessel  inventory).  In 
all  three  cases,  previously  voluntary 
reporting  programs  are  made 
mandatory.  TTie  public  reporting 
burdens  for  these  revised  collections  of 
information  are  estimated  to  average  18, 
10,  and  10  minutes,  respectively,  per 


response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to 
Edward  E.  Burgess,  NMFS,  and  to  the 
OfRce  of  Information  and  Regulatory 
Affairs,  OfRce  of  Management  and 
Budget  (see  ADDRESSES). 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12812. 

List  of  Subjects  in  50  CFR  Part  646 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  26, 1991. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  646  is  proposed 
to  be  amended  as  follows: 

PART  646— SNAPPER-GROUPER 
FISHERY  OF  THE  SOUTH  ATLANTIC 

The  authority  citation  for  part  646 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  646.2,  the  definitions  for  “Black 
sea  bass  trap",  and  “Commercial 
fisherman” are  removed;  in  the 
definition  of  “Fish  in  the  snapper- 
grouper  fishery”,  after  the  last  species 
listed  under  “Grunts — Haemulidae”,  a 
new  family,  “Spadefishes — Ephippidae”, 
and  species  are  added,  and  in  the  listing 
of  “Jacks — Carangidae”,  two  species  are 
added  in  alphabetical  order  by  genus 
and  species;  new  definitions  for 
“Charter  vessel”,  “Crustacean  trap”, 
“Fork  length”,  “Headboat”,  and  “Sea 
bass  trap”  are  added  in  alphabetical 
order;  and  the  definitions  for  “Fish  trap” 
and  “Total length” are  revised  to  read 
as  follows: 

§  646.2  Dofinitions. 

«  *  «  *  * 

Charter  vessel  means  a  vessel  less 
than  loo  gross  tons  (90.8  metric  tons) 
that  meets  the  requirements  of  the  Coast 
Guard  to  carry  six  or  fewer  passengers 
for  hire  and  that  carries  a  passenger  for 
hire  at  any  time  during  the  calendar 
year,  A  charter  vessel  with  a  permit 
issued  under  S  646.4(b)  is  considered  to 
be  operating  as  a  charter  vessel  when  it 
carries  a  passenger  who  pays  a  fee  or 
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fvhen  there  are  more  than  three  persons 
aboard,  including  operator  and  crew. 

Crustaoeaa  trap  means  a  t3rpe0f  trap 
historteaJly  used  in  die  directed  fisheiy 
for  blue  crab,  atone  crab,  or  spiny 
lobster  and  ^t  contains  at  any  ttmenot 
more  than  2S  percent  by  nomb^  of  fish 
other  than  bbe  crab,  etone  crab,  and 
spiny  lobster. 

Fish  in  the  mappergrotper  fisherj 
means  die  hdlowing  sped^ 

•  «  m 

Spadeflshes — ^di^ipldae 
^adefish,  Chaetoc^pUras  ftiber 

*  •  *  «  ♦  '  '  " 

Jades— Cacengidae 

•  *  -*  •  *  • 

Lesser  aniberjack.  Serioh  fasdata 

*  .*  *  *  I*"'"' 

Banded  Tv66edY«h,Seriota  sonata 

*  *  •  •  • 

Fish  trap  means  a4cap«tsedlor« 
capable  of  taking  fish,  except  a  sea  bass 
trap  or  a  crustacean  trap. 

.  Fade  length  means  the  dlsUnicefaim 
the  4^  of  ^  bead  laoont)  to  the  aaar 
center  edgeofthetiril(ciiuddfin!).(See 
Figure  1.) 

Headboat  means  a  vemd  tbatboidsa 
valid  Certificate  of  InspectiaB  issued  by 
the  Coast  Guard  to  carry  passengers  for 
hire.'  A  beadboat  adtii  a  ptasait  issned . 
under  |  (M6.4(b]  is  oonsldbi^lolie 
opmting  as  a  beadboat  ^en  tfearries 
a  passenger  who  pays  afea  or  when 
there  are  more  than  three  persons 
aboard,  including  operalaraad  exmr. 

*  .  *  * 

beo  bass  trap  means^a  trap,  other  than 
a  crustacean  trap,  diat  contains  at  cuty 
time  no  more  than  25  percent  by 
number,  of  fish  in  the  mapper'^ov^ier 
fishery  other  than  bank,  rodt.  mid  blade 
sea  bass. 

*  *  •  «  « 

Total  length  means  the  distance  from 
the  tip  of  the  head  (snout}  to  the 
furthermost  tip  of  the  tail  (caudal  fin), 
excluding  any  caudal  filament  (See 
Figure  IJ 

***** 

S.  Section  646  4  is  reused  toread  as 
follows: 

S  646.4  Permits  and  fees. 

(a)  AppIicabiUty.  \\)  To  be  eligible  far 
exemption  from  the  bag  limits  apecified 
in  S  646.23(b);  to  engage  in  a  directed 
fishery  for  tilefish  in  ^  EBZ;  to  use  a 
sea  bass  trap  in  die  EEZnmih  of  Cape 
Canaveral,  norida;  or  to  fidifor 
wreckfish  in  the  EEZ.  land  wrei^sh 
from  the  EEZ.  or  sell  wreckfidi  In  or 
fiom  the  EEZ,  an  owner  or  operator  of  a 
vessel  must  obtain  a  vessel  perintt.  A 
vessel  with  fon^ine  gear  and  more  than 
200  pounds  (90.7  kflo^ms)  of  ^efidi 


aboard  is  considered  to  be  in  a  directed 
fishery  for  tilefish.  It  Is  a  rebuttable 
presumption  tiiat  a  fidiing  vessel  with 
more  tiian  200  poimds  of  tilefish  aboard 
harvested  such  tilefish  in  die  EEZ. 

ft)  A  qualifying  owner  or  operator  of  a 
charter  vessel  or  beadboat  may  obtain  a 
permit  However,  such  vessel  must 
adhere  to  d»  bag  limits  when  (derating 
as  a  dharter  ves^  or  beadboat 

(3)  For  a  vessel  owned  by  a 
coqxiradon  or  partnership  to  be  eligible 
fore  vessel  pemdt  dte  earned  income 
qualification  specified  in  paragnqih 

(b)(2)(ix)  of  this  section  must  ^  met  by. 
and  the  statement  required  by  dat 
paragraph  must  be  stdmittted  by.  an 
officer  or  rfiarehoMer  of  the  corporation, 
a  general  partner  of  the  partnership,  or 
the  vessel  operator. 

(4)  Aa  owner  or  operator  of  a  aeaoet 
using  or  possessing  a  sea  bass  trap-ia 
the  £EZ  must  obtain  a  vessel  pen^  a 
color  axia.  and  a  trap  identific^ioa  tag 
fataa  die  Regional  PirectoE. 

(5)  A  vesM  pennk  iatuod  npim  the 
quafification  of  an  operator  is  vaM  ooi|r 
whoi  that  petaon  is  the  npeedtae  of  the 
vessel 

(b)  Application  fijr  a  vessel  peaait  (IJ 
Aa  applicatkm  for  a  vessel  petamt  laust 
be  ndaajttad  and  ^gned  by  the  owner 
(in  ^  case  of  a  ootporation,  a 
qualifying  officer  or  sharshiddn;  in  the  '  ' 
case  of  a  partoership,  a  quaUfyiof 
general  partner)  or  qperatar  of  the 
veseel  Ihe  stppilicatioo  meat  be 
siAmitted  to  Regional  niroctor  at 
least  60  deya  prior  to  the  dye  on  which 
the  applicant  derires  to  have  the  peemit 
madeaffi^ve.  . 

(2)  A  permit  apfdicant  must  provide 
the  SaUaaring  uiformelioa: 

(I)  A  copy  of  die  vessel's  US.  Coast 
Guard  certfficate  of  documentation  or.  if 
not  documented,  a  copy  of  its  state 
registratioa  certificate 

(ii)  Ihe  vessel's  name  and  official 
nuntoer; 

(iii)  Name,  mailing  address  including 
zip  c^e,  and  telephone  number  of  the 
owner  of  die  veas^ 

(iv)  Name,  mailing  address  including 
zip  code,  and  telephone  number  cf  the 
applicant  if  other  than  the  owner; 

(v)  Social  security  number  and  date  Of 
biiih  of  the  applicant  and  die  owner  (if 
the  owner  is  a  corporation,  the  employer 
identification  nuniier.  if  one  has  been 
assigned  by  the  Internal  Revenue 
Seri^}; 

|vl]  Any  other  information  concendqg 
vessel  and  gear  characteristics 
requested  by  the  Regional  Director: 

(vii)  If  the  applicant  desires  to  fish  for 
wreciiffish,  documentation  dial 
wreckfish  caught  by  the  vessel  were  - 
.  sold  duriiq{  the  12  months  preceding~the 
application.  lOr.in  lieu  thereot  ' 


documentation  that  equipment  required 
speclficafiy  for  use  in  the  wredefish 
fishery  was  on  order  or  purchased  for 
the  vessel  during  the  12  monghs 
preceding  the  application:  * 

(viii)  If  a  sea  bass  trap  will  be  used. 

(A)  The  number.  dSmeusiona.  and 
estii]^ed  cubic  vchime  of  die  traps  that 
vdtl  be  used: 

(B)  The  aigilicant's  desired  color  code 
for  use  in  i^ntifying  his  or  her  vessel 
and  buoys:  and 

(C)  A  statement  that  the  applicant  win 
allow  anaudionzed  c^cn*  reasonable 
access  to  his  or  her  property  (vessel 
dodc,  or  structure)  to  examine  traps  Idr 
compliance  with  these  regulations; 

(lx)  A  sworn  statement  by  ihe 
applicant  certifying  that  daring  one  of 
t^  g  calendar  years  preceding  the 
appSicadon. 

(A)  More  dian  SO  percent  of  his  her 
earn^  income  was  derived  fiom 
commercial  diorter.  Or  headboat 
fighlng;  or 

(B)  His  or  her  gross  salas  df  fish  were 
m(He  than  $20,000;  or  ' 

(C)  Fm*  a  vessel  owned  by  a 
corporation  or  partnership,  the  gross 
sales  of  fish  of’the  corporation  or 
partnership  were  more  than  $20,000;  and 

(x)  Ihoof  of  certification,  as  required 
by  paragraph  (b)(3)  of  this  section.  .  -  ' 

The  Regional  Direotor  may  requite  - 
die  applicant  to  provide  documentation 
supporting  die  sworn  statement  under 
paragraph  (bKZ'Kix}  ^f  this  section 
before  a  permit  is  issued. 

(c)  Change  in  afpVcation  iafermatJon. 
The  owner  or  operatorof-avesad  walh  a 
permit  must  notify  the  Regional  Dtoector 
ia  writing-within  30  days  after  any- 
change  in  the  information  specific  la 
paragraph  (b)  of  this  section.  The  permit 
is  void  dany  change  in  the  information 
is  not  reported  within  30  days. 

(d)  Pb^.  a  fee  of  $23  wlH  be  charged 
for  each  permit  issued  under  this  section 
and  a  fee  of  $1  will  be  charged  for  each 
fish  trap  iitontification  tag  required 
under  S  646.6(d).  The  appropriate  fees 
are  specified  on  each  application  form 
and  must  accompany  each  permit 
application  or  request  for  fish  trap 
identification  tags. 

(e)  Issuance,  (1)  The  Regioned  Director 
will  issue  a  permit  at  ai^  time  to  an 
applicant  If: 

(1)  The  application  is  complete; 

(it)  The  applicant  has  complied  with 
all  applioaUe  reporting  requirements  of 
§646.5; 

(iii)  The  applicant  meets  the  earned 
income  requirement  ^cified  in 
para^aph  fb)(2)(ix)  of  this  section. 

(2)  Upon  receipt  of  an  incomplye 
appUd^n,  m  an^pplicaticHi  from^a 
person  who  has  not  comphed  with  all 


S  QMJ'mnst  tStsplay  its  cffidsl 
number— 

(tjOnlhepertend  «taAoard»i(le«-tf 
the  iieckhotne  er  bull  end 
apprcyilate  weather  ttegk  so  astelse 
clee^  T^ble  from  an  erifreoemeet 
vessel  or  aircraft; 

(2)  In  block  anrtilcnumeralsln 
contrasting  color  to  the  baokgraund; 

(aj  At  laaat  IB  inches  1^45^  cmj  bi 
hei^  for  fishing  aeaaela  over  BS  lest 
(ISAsnJ  in  lei^th  and  at  least  IB  inches 
(25.4  cm)  in  hei^t  for  all  other  vesa^ 
and  • 

(4)  Renxaaently  silked  to  or  paisted 
on  the  vessel. 

(b)  Color cadf.  in  addition,  a  vessel 
for  which  a  permit  hsa  bees  issaed 
under  S  B48«4  4o  fiih  jwitfa  a  sea  haw  tn^ 
must  display  its  solor  node— ^ 

(1)  {SaihB  jportandatsiboacdaidbB  sf 
the  dedchouse  or  hull  sad  os  an 
apprctpriBie  isastherliteokso  ssJs:^^ 
cleariy  viaftls  fiasiaB  aafaroanssst 
vessdarsircrsfit: 

(2)  in  the  form  of  a  circle  atleastSf 
inches  |iej  4301  is  disswlac  add 

(IQ  fiemmenllgr  sffked  taarpaiaiMl 
oniteyeassL 

(c)  Dutim  efvparator.  ThsapeBSlortof 

eadi  firiiint  ana  sal  apaeifiidiB 
paracBBikiM  sscliaa 

-must — 

(1)  Keep  jltt  adficddaMBfisrand^alnr 
code  clirair  JegiUeeBDil  tn^sni  sepaic 
and 

(2)  Bossre  that  BO  part  of  Ibe  fisldqg 
vesad.  its  ciggioB.  Siiiaf  gaat.  ar  aaf 
oitfasrsaaditiel  ■hnawlafcaiBrotsIfas 
view  sfiJbeadBeiBl  aoBiberiaadoelar 
code  from  an  enforcement  vesssi  si 
aircraft 

(d)  ITncqps.  Sacii  aeahass  tnpaaad  ar 
possessed  Is  ibe  £EZ  madtiaMasfflsBei 
to  UaaideBtiBoatioaiiy  provided  by 
the  Rogknsi  Orecdgr  that  di^kys  the 
aesipwdpenait  nsaihersada  asisibifr 
indicatii^;  the  specific  tag  waabcr  far 
that  trap. 

fe)  Aroys.  The  sse  af  bsoyadoideatfiy 
sea  base  trap*  is  sot  reqvhed.  Eadi 
buoy  used  to  aiaib  sea  bass  Iropi  aiast 
display  the  design^edcolorciadeMid 
permit  mmdser  so  as  to  beearily 
distinguished,  looatod,  end  tdeatSied. 
Tbe  identi&atton  irantberaKiit  be  to 
legible  figures  at  Isaat  1  todiesfS.l-cnd 
in  height  and  affixed  to  each  hi^. 

(f)  PrenanpUoH  tjf  ofmerahip.  A  ssa 
bass  trap  to  the  ISEE  wffl  bspresmsed  to 
be  the  property  Of  the  mast  lecanlly 
decomentod  owner.  Ibis  prosumpfiaa 
will  not  apply  with  respscdto  trapsthat 
are  lost  or  s^  If  toe  owner  taports  Bm 
loss  or  sila  wltoto  25  days  to  toe 
Regionaf13lrecl(ir. 

(g)  Unmofkedinps  or  buojm.  Aa 
unmeiked  cm  ImpropedpiaailB^  saa 


so  stafft^nuistltosifbmntednnjaneof 
the  forms. 

Cfiorter  vcsscfs  ond  fiemffuuts. 

The  owner  or  opetatiii'  of  a  charter 
vessel  oTheadbost  toat  operates  totoe 
EEZ  off  toe  South  Atomtic  states  orto 
adfohdng  stetevroters  toai  to  selectsd 
by  toe  Bcfeme  and  ReseardhOireOer 
must  maintato  a  fisito^eeeardler  aadi 
fishing  trip*  or  a  portkai  sf  sadh  toipe  ps 
specified  by  toe  toriaace  and  fiesaarch 
Dlrseilar,  ana  fw  assfiahle  frnwi  Iha 
Science  and  Posaarch  tiaotar.Htoai 
forms  must  beenbrnfitedoappettodte 
basis,  ■jspjeHftori  by  fhic  fictoane  and 
Reseacch  Bhador. 

(c)  Zlaaton.  ApeBUBSMfao  aeoediaa 
fishdn  toenspparva^Krdtohaqrdiy 
way  of  purchasa,  bsote,  nr  toadelitel 
I II  Mm  hni  SI  dull  fipm  the  E8Z  efftoe 
SonthAtiaadcatatoainrfiaai  a^jaiilrag 
state  waters,  aad  who  is  snlecto  d  hy 
Scitotoewari  Wneeinrh  iliisictoe,a>aet 
proshto  toioanatiiMi  on  aaosipto  af  aach 
fish  and  prices  paid,  byspeciea.la  thi 
StiieiMe  nod  Aasaaroh  J^feaotord 
mcmtoly  uiietwaia.  4xmam  fiagiiaady  if 
requested. 

(dj^aauaarciattmeeaL  cbartarmBosol, 
and  HeadbnatMimatoqf.  Apeaoa 
described  ttadarpacignphsC^  •t'ibj  ^ 
toia  aaction  WhoMas-aotaalasted  to 
repprt  must  provide  the  Toll  oaihig 
informatioa  when.  JatandanKedlgr  toe 
Science  idd  Baawffcb  Qhscloc 
(Ijfilasspaod  offirial  nantoeraf  vessel 
and  permit  mmhar,  ff  eppUctole: 

(2)  Length  and  tonm^- 
‘  (3)  Currant  home  port 
(4|  nshtog  araas^  statistical  ares 
{seengureiQ: 

(Sj  Ports  a^re  fito  were  landed 
durti^  toelastyaac 
i^Tjpe  and  quantity  cffgean  and 
tTl'Nmnber  cd  fidl-  ai^  part-time 
fitoennen  or  ccesr  mentoers. 

|e)  AddMontd  data  and  inspection. 

(1)  Addttkmal  data  wiM  be  cotlectod 
by  authortoed  statistical  reportfa^ 
agents,  as  designees  of  toe  Science  aad 
Research  Itoector,  and  by  authorized 
officers.  An  ownertwcparaftorcfa 
fishing -veesd.  a  Tocreational  fisherman, 
ora  deafer  are  reqidred  upon  request  to 
make  fish  to  toe  snapper-grouper 
fitoery,  orparts  toen^,  avsfflable  for 
intpection  l:y  toe'Sctence  and  Research 
Director  or  an  aotoorixed  officer. 

(2)  On  demand,  a  fiSheraian  or  dealer 
must  make  avaiidWe  to  an  airthortzed 
officer  aft  records  of  iandtogs, 
purchases,  barter,  or  sales  di -wreckfito. 

S.  Sections  646.6  and  646.7  are  ceMsad 
to  j£ad  as  fallows: 

$MM  VssaSlaadipsBiUBnWBrten. 

(a)  Of/Tchd  nwnhtr.  A'vessl  for 
whito  a  permit  haabaea  Issaed  undar 


applicable  reporting  raqiakaments  of 
S  646.5,  thellegional  Director  will  notify 
the  applicant  (d  the  deficiency.  If  the 
applicant  faflsto  correct  toe  drfirfency 
«v^n  30  dsys  of  toeRegtanatOheCtort 
notification,  toe  applicatioa  wffibe 
considered  abandoned. 

Duration.  A  permtijematos  vdHd 
for  toe^tiod  specified  on  ft  unless  toe  > 
vessdtosold  or  ^he  pennlt'fs'revelmd, 
su^ended,  or  modified  puohant'to 
sufapart  D  of  15  CFR  part'tiOI. 

(g)  Transfer.  A  vessdl  permit  Issued 
under  this  section  is  nOl’transferable  or  ^ 
aseigntole.  A  peiaoa  pasdweiag  a 
permitted  vea8riv4le^de■^raeto^t^h  tor 
fito  to  the  wrapper  gwaper  fiShaty  scmdt 
apply  for  a  pertoitin  accordance  with 
the  provisions  of  paragraph  fb)  of  tids 
seCDon.  The  copy  df  toi  vcsaeTslIifi. . 
Coast  Onard  certificate  nf 
documentation  or,  ff  not  doumietrted.  Ra 
state  rej^stration  certificate  tool 
accompaotee  toe  apptfoatfoa'aMMt  ha  hi 
toe  name  of  ,the  new-oway. 

(Id  OMpfoy.  A  perrnfi  twTwd  nmdar 
this  section  must  be  carried  on  board 
the  pennHtod  vessel  at  il  tones  sad 
such  vessel  must  ha  Mfontificdss 
provided  fcr  to  f84BiA.lliiespaihtef€ff  a 
fitoiog  vassal  nast  proiinRtoB.penait 
for  hwpection  apoa  neqasst  nfan 
authortaed  afficar. 

(i)  Sanctions  and  denials  IVeeetouas 
govendag  enfareemeat  wlited  yomiR 
saacttons  and  denials  atatoaad  sA 
subpart  Oof  IS  cm  part  dot., 

(j)  Akeratkm.  ApemlttoaAls  totend. 
erased,  or  metflated  is  tavtoid. 

(kl  Replacement  A  raplacoment 
penaltiBay  be  ieaued.  ^appfioationSor 
a  replacement  pennK  wifi  ootbe  ■ 
considered  a  new  appUcatioti.  A  fee.  toe 
amount  of  which  is  stated  on  toe 
applicaton  form,  anirt  aoooaipaay  aadi 
request  fora  coplaoeaienetpeiadt 

4.  In  lfl46A  Figure  11s  redesignated 
as  FiguM  2  of  this  part  and  fdaced  St  tiiB 
end  ^  this  part  aad  i  SdiLSisraidsed  to 
read  ss  follows: 

awaww  ^ - - a - -a - - 

y  w^O«w  ilRQ 

(a)  Permitted  vessels.  lbs  oumw  or 
operator  of  a  vessel  for  wdtlto  s^iermit 
has  been  Issued  under  $  IWkSfbl,  and 
that  is  selected  by  the  Science  and 
Research  Director,  must  maintain  a 
fishing  record  for  eadh  fitoing  trip  on  a 
form  available  fiom  toe  Science  and 
Research  Dlrertor.  These  Jbrms  must  be 
submitted  on  a  monthfy  basis  tormore 
firequenffy,  if  requested  lay  IheSdence 
and  Research  Direc2to^  so  as  to  be 
receivedby  the  Science  and  Research 
Director  not  laterti^'toeTdiday  ^er 
the  end  of  tiie  reporting  period. Ifzm. 
fisbing  occurred  during  a  month,  a-report: 
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bass  trap  or  buoy  deployed  in  the  EEZ  is 
illegal.  Such  trap  may  be  considered 
abandoned  and  may  be  disposed  of  in 
any  appropriate  manner  by  the 
Secretary.  If  an  owner  of  an  unmarked 
or  improperly  marked  trap  or  buoy  can 
bp  ascertained,  such  owner  is  subject  to 
appropriate  civil  penalties. 

§  646.7  Prohibitions. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Falsify  information  speciHed  in 
§  646.4(b](2]  on  an  application  for  a 
vessel  permit. 

(b)  Fail  to  display  a  permit,  as 
specihed  in  §  646.4(h]. 

(c)  Falsify  or  fail  to  maintain  or 
provide  information  required  to  be 
submitted  or  reported,  as  specified  in 
§  646.5  (a)  through  (d). 

(d)  Fail  to  make  Hsh  in  the  snapper- 
grouper  fishery,  or  parts  thereof, 
available  for  inspection,  as  specified  in 
§  646.5(e)(1). 

(e)  Fail  to  make  available  records  of 
landings,  purchases,  barters,  or  sales  of 
wreckfish,  as  specified  in  §  646.5(e)(2). 

(f)  Falsify  or  fail  to  display  and 
maintain  vessel  and  gear  identification, 
as  specified  in  §  646.6  (a)  through  (e). 

(g)  Possess  a  fish  in  the  snapper- 
grouper  fishery  smaller  than  the 
minimum  size  limit,  as  specified  in 
S  646.21(a)(1). 

(h)  Sell,  purchase,  trade,  barter,  or  to 
attempt  any  of  the  foregoing,  of  fish  in 
the  snapper-grouper  fishery  smaller  than 
the  minimum  size  limit,  as  specified  in 

§  646.21(a)(2). 

(i)  Possess  a  fish  in  the  snapper- 
grouper  fishery  without  its  head  and  fins 
intact,  as  specified  in  §  646.21(b). 

(I)  Operate  a  vessel  with  fish  in  the 
snapper-grouper  fishery  aboard  that  are 
smaller  than  the  minimum  size  limits,  do 
not  have  head  and  fins  intact,  or  are  in 
excess  of  the  cumulative  bag  limit,  as 
specified  in  S  646.21(c)  and  §  646.23(e). 

(k)  Possess  wreckfish  in  or  from  the 
EEZ  in  excess  of  the  trip  limit,  as 
specified  in  §  646.21(d)(1). 

(l)  Transfer  wreckfish  at  sea,  as 
specified  in  §  646.21(d)(2). 

(m)  Off-load  a  wreckfish  at  a  time  not 
authorized  or  without  prior  notification, 
as  specified  in  §  646.21(d)(4). 

(n)  Harvest  or  possess  a  jewfish  or 
Nassau  grouper  in  or  from  the  EEZ  or 
fail  to  release  a  Jewfish  or  Nassau 
grouper  taken  in  the  EEZ,  as  specified  in 
S  646.21  (e)  and  (f). 

(o)  During  the  wreckfish  spawning- 
season  closure  or  after  a  wreckfish 
quota  closure,  harvest  or  possess 
wreckfish  in  or  from  the  EEZ,  or 
purchase,  barter,  trade,  offer  for  sale,  or 


sell  wreckfish  taken  from  the  EEZ,  as 
specified  in  §  646.21(g)  and  §  646.24(b). 

(p)  During  the  greater  amberjack  and 
mutton  snapper  spawning-seasons, 
exceed  the  bag  limits  for  those  species, 
as  specified  in  §  646.21  (h)  and  (i). 

(q)  Fish  with  poisons  or  explosives  or 
possess  on  board  a  fishing  vessel  any 
dynamite  or  similar  explosive 
substance,  as  specified  in  §  646.22(a). 

(r)  Use  a  fish  trap  in  the  EEZ,  or  use  a 
sea  bass  trap  in  the  EEZ  south  of  Cape 
Canaveral,  Florida,  as  specified  in 

§  646.22  (b)  and  (c)(1). 

(s)  When  using  or  possessing  a  sea 
bass  trap  north  of  Cape  Canaveral, 
Florida,  possess  fish  in  the  snapper- 
grouper  fishery  exceeding  the  limits,  as 
specified  in  §  646.22(c)(2). 

(t)  Use  or  possess  in  the  EEZ  north  of 
Cape  Canaveral,  Florida,  a  sea  bass  trap 
that  does  not  conform  to  the 
requirements  for  degradable  openings 
and  mesh  sizes  specified  in  §  646.22(c) 

(3)  and  (4). 

(u)  Pull  or  tend  another  person’s  sea 
bass  trap  except  as  specified  in 

§  646.22(c)(5). 

(v)  Aboard  a  vessel  that  possesses  or 
uses  a  crustacean  trap  in  the  EEZ, 
possess  fish  in  the  snapper-grouper 
fishery  exceeding  the  limits,  as  specified 
in  §  646.22(d). 

(w)  Use  trawl  gear  in  a  directed 
snapper-grouper  fishery  in  the  EEZ 
between  Cape  Hatteras,  North  Carolina 
and  Cape  Canaveral,  Florida,  as 
specified  in  §  646.22(e)(1). 

(x)  Transfer  at  sea  any  fish  in  the 
snapper-grouper  fishery  from  a  vessel 
with  trawl  gear  aboard  to  another 
vessel,  or  receive  at  sea  any  such  fish, 
as  specified  in  §  646.22(e)  (2)  and  (3). 

(y)  Use  an  entanglement  net  to  fish  for 
fish  in  the  snapper-grouper  fishery  in  the 
EEZ;  or,  aboard  a  vessel  that  fishes  in 
the  EEZ  on  a  trip  with  an  entanglement 
net  on  board,  possess  fish  in  the 
snapper-grouper  fishery  exceeding  the 
limits,  as  specified  in  §  646.22(f). 

(z)  Use  a  longline  to  fish  for  fish  in  the 
snapper-grouper  fishery  in  the  EEZ 
where  the  charted  depth  is  less  than  50 
fathoms  (91.5  meters)  or  without  a 
permit  specified  in  S  646.4  on  board;  or, 
aboard  a  vessel  with  a  longline  on  board 
that  fishes  on  a  trip  in  the  EEZ  where 
the  charted  depth  is  less  than  50  fathoms 
(91.5  meters)  or  without  a  permit 
specified  in  §  646.4  on  board,  possess 
fish  in  the  snapper-grouper  fishery 
exceeding  the  limits,  as  specified  in 

§  646.22(g)(1). 

(aa)  Fish  for  wreckfish  with  a  bottom 
longline;  or  possess  a  wreckfish  aboard 
a  vessel  that  has  a  longline  aboard,  as 
specified  in  S  646.22(g)(2). 


(bb)  Exceed  the  bag  and  possession 
limits,  as  specified  in  §  646.23  (a) 
through  (c). 

(cc)  Transfer  at  sea  fish  in  the 
snapper-grouper  fishery  subject  to  a  bag 
limit,  as  specified  in  §  646.23(f). 

(dd)  Use  prohibited  or  unauthorized 
fishing  gear  in  a  special  management 
zone,  as  specified  in  §  646.26  (b)  and  (c). 

(ee)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with  enforcement 
of  the  Magnuson  Act. 

6.  In  §  646.21,  paragraphs  (a),  (b),  and 
(d)  are  revised  and  new  paragraphs  (f) 
through  (i)  are  added  to  read  as  follows; 

§  646.21  Harvest  limitations. 

(a)  Minimum  sizes.  (1)  The  following 
minimum  size  limits  apply  for  the 
possession  of  fish  in  the  snapper- 
grouper  fishery  in  or  from  the  EEZ: 

(1)  Black  sea  bass  south  of  Cape 
Hatteras,  North  Carolina  (35'’15'N. 
latitude) — 8  inches  (20.3  centimeters), 
total  length. 

(ii)  Lane  snapper — 8  inches  (20.3 
centimeters),  total  length. 

(iii)  Blackfin,  cubera,  dog,  gray, 
mahogany,  mutton,  queen,  schoolmaster, 
silk,  and  yellowtail  snappers;  and  red 
porgy — 12  inches  (30.5  centimeters), 
total  length. 

(iv)  Vermilion  snapper — 10  inches 
(25.4  centimeters),  total  length;  or,  for  a 
vermilion  snapper  possessed  aboard  a 
vessel  for  which  a  permit  has  been 
issued  under  §  646.4 — 12  inches  (30.5 
centimeters),  total  length. 

(v)  Red  snapper  and  black,  gag,  red, 
scamp,  yellowfin,  and  yellowmouth 
grouper — 20  inches  (50.8  centimeters), 
total  length. 

(vi)  Greater  amberjack — 28  inches 
(71.1  centimeters),  fork  length;  or,  for  a 
greater  amberjack  possessed  aboard  a 
vessel  for  which  a  permit  has  been 
issued  under  §  646.4 — 6  inches  (91.4 
centimeters),  fork  length,  or,  if  the  head 
is  removed,  28  inches  (71.1  centimeters), 
measured  from  the  center  edge  at  the 
deheaded  end  to  the  fork  of  the  tail.  (See 
Figure  1  of  this  part.) 

(2)  A  fish  in  the  snapper-grouper 
fishery  smaller  than  the  minimum  size 
limits  of  paragraph  (a)(1)  of  this  section 
may  not  be  sold,  purchased,  traded,  or 
bartered  or  attempted  to  be  sold, 
purchased,  traded,  or  bartered.  In  the 
cases  of  vermilion  snapper  and  greater 
amberjack,  the  minimum  size  limits 
specified  for  such  fish  possessed  aboard 
a  vessel  for  which  a  permit  has  been 
issued  under  §  646.4  apply  to  sale, 
purchase,  trade,  or  barter  or  attempts 
thereof. 
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tbmd  aadfku  wtaeL  SxoepitM 
agaadficd  in  |>uagt«^  W  Ail 

section,  a  SAinthenfif  giwTPr 
fiAeiy  posseMed  in  nr  taken  im  Iba 
EEZ  nmat  haae  its  kand  end  fins  istaet 
throngb  landing.  Sack  firiitnarlia 
eviaoeMted  bat  flsttst  dbarwise  be 
maintained  in  a  whole  condition. 

{2}  A  greater  amberjack. possessed 
aboard  or  landed  from  a  vessel  that  has 
a  permit  specified  in  8  648.4  on  boeutl 
may  he  dabeadad  and  evisoecated.  hid 
must  ofiierwise  be  maintained  inn 
whole  condition  through  landing. 


from  thefiEZiafiMMadtotheb^Sinait 
specified  la  f  MB231blll4),  roganfioas  «if 
whaler  arnot  the  aw^llreim  adddh 
such  amberjack  were  taken  kas  «  vesshl 
permit 

(n  Matton  snapper  spawnmg-seaaoo 
limit  During  May  and  )cbk,  «acb  yeax, 
the  possession  of  nattraanepper  In  nr 
from  fee  Is  Ignited  to  ’fee  nunfeer 
that  may  be  contained  in  the  aggregate 
bag  limit  for  snappers  specified  in 
8  646.23fb)'(2),  regardless  rif  whefeer  or 
not  the  vessd  fr^  which  such  mutton 
snapper  were  taken  has  a  Tessei  permit 

7.  In  8  646.22,  Figure  1  is  redesignated 
as  Figure  3  of  this  part  and  placed  at  fee 
end  of  this  part;  paragraphs  (bj  and  Id) 
are  revised:  paragraph  (c)  is 
redesignated  as  paragraph  |e);  and  new 
paragraphs  (c),  ff).  and  (g)  are  added  to 
read  as  follows: 

§  648.22  (Sear  restrlctlows. 


smes.  A«eokees<hnp«UMt 
meet  all  of  the  foUewiagmeih  oiee 
requiremeols  fbesed  on  ocmechae 
measoremeiris  ket«veen  opposite  erir^s 
or  netting  strands)  fsee^^nre  3): 

fi)  TWo-eqttarefrtdh  ^Ofesqaare- 
centhneteij  minimom  open  mesh  area: 

(ii)  One-inch  (2.54-centimeter) 
minimum  lengfe  for  shortest  side: 

(iiij  Minimum  dutance  of  1  inch  (2£4 
centimeters)  between  parallel  aides  of 
rectangular  openings,  and  1.5  inckes 
(3.8l  centimeters)  between  paraUdi  sides 
of  mesh  epenings  wife  more  than  &ur 
sides:  and 

(iv)  One-and-nine4enths-incki4.83- 
centimetet)  mkiiinam  distanoe  iit 
diagonal  measurement. 

(5)  TBndmg  traps.  A  sea  bass  trap 
may  be  patted  or  tended  OD^  by  a 
person  (other  than  an  sathonbrad  oA^oer) 
aboard  fee  veasd  permitted  to  fisbaimh 
trap,  or  aboard  notfaer  venel  if  sneh 
vessel  has  on  board  written  consent  a>f 
fee  vesael  permit  holder. 

(d)  ’Orustaoeae  traps.  It)  A  penaan 
aboard  a  vessel  that  has  on  board  a 
pemdt  specified  in  I M64  who  aaea  or 
possesses  a  crustaaean  trap  la  fee  C!^ 
north  of  Cape  Canaveral,  Florida,  taay 
not  possess  in  or  frooa  fee  EEZ  fish  in 
the  snappe^gtoaperfrebety  exceeding 
the  foMowag: 

(1)  ^ledes  ibr  which  n  hag  timit  Is 
^e^ed  In  1 646.23(b)— fee  bag  findt; 
and 

|H)  Afl  ofeer  epecies  except  baidc. 
rode,  and  black  sea  bass — ^zero. 

(2)  A  person  aboard  a  vessel  feat  does 
not  have  on  board  a  permit  spedRed  in 
8  646.4  feat  uses  or  possesses  a 
crustacean  trap  hi  the  FEZ,  or  aiboarda 
vessel  feat  has  on  board  a  pemdt 

specified  In  |  646.4  who  uses  or  _ 

possesses  a  crustacean  trap  In  fee  FEZ 
south  of  Cape  Canaveral,  Florida,  may 
not  possess  on  any  trip  fish  In  fee 
snapper-grouper  fishery  exceeding  fee 
following  limits: 

(i)  Spedesfor  which  a  bc^lindt  is 
specified  In  8  648.23(b) — fee  bag  limit: 
and 

(ii)  All  other  species — ^zero. 


(d)  Wreckfish  limitatfons.  lti  No 
vessel  on  ai\y  ti|p  may  possess 
wreckfish  in  or  from  ^  FEZ  In  excess 
of  10,000  pounds  14.636  kilograms), 
whole  or  eviscerated. 

(2)  A  wredefish  taken  in  fee  FEZ  may 
not  be  transferred  at  sea,  regardless  of 
where  fee  fraBsfN  takes  place;  and  a 
wreckfish  nmy  not  be  transfeniBd  in  fee 
EBZ,  regan&uaif  where  fee  wreckfish 
was  talen. 

(3)  A  wreckfish  possessed  1^  a 
fisherman  nr  dealer  afaore  ward  of  fee 
outer  boundary  of  the  EEZ  ar  In  an 
Atlantic  coastal  state  will  be  presumed 
to  have  been  harvested  from  fee  EEZ 
unless  accompanied  by  documentation 
feat  it  was  harvested  ^m  ofeer  fean 
the  EEZ. 

(4)  A  wredefish  m^y  be  cff-loaded 

from  a  fifeing  vessel  only  between  6 
a.m.  emd  4:30  pjn.,  local  time,  and  such 
off-loading  nnrat  be  preceded  by  24'bcnn' 
notice  to  NMPS  law  feiiorcement 

Oiltoe,  Southeast  Aren,  St.  Peterdbui'g. 
Florida,  telephone  |618)  693-3145. 


(b)  FJsi  traps.  A  fish  trap  may  not  be 
used  in  the  EEZ.  A  fish  tr^  deployed  In 
the  EEZ  may  be  disposed  ^  in  any 
appropriate  manner  by  fee  Secretary. 

(d^Seo-bassbxfps. — (1)  Soatii.GfCape 
Canaveral  A  sea  bass  trap  may  not  be 
used  in  fee  EEZ  aoafe  of  Cape 
Canaveral,  Florida  (28‘35.1'N.  latitude — 
due  east  of  fee  NA^  y.diiole  Assembly 
Building).  A  sea  base  trap  deployed  in 
the  EEZ  south  of  Cjg)e  Caoavecai, 
Florida,  may  be  disposed  of  in 
appropriate  manner  by  the  Secretary. 

(2)  Abrtb  qfCape  Caaaveud.  A  person 
aboard  a  vessel  feat  has  on  board  a 
permit  specified  in  f  646<4  who  uses  or 
possesses  a  sea  baas  trap  in  the  EEZ 
trarfe  of  Cape  Canaveral.  Flraida.  may 
not  possess  in  or  from  the  EEZ  fish  in 
the  snapper-groigief  fishery  exceedky 
thefoUmviBg: 

(i)  S^iecies  fiir  which  n  beg  ttmkis 
specified  in  8  84B23(bi) — fee  bag  limit: 
and 

(ii)  All  other  species  except  bank, 
rock,  and  bleck  sea  bees— eero. 

(3)  Opempgs  amd  degratidbh 
fasteners.  A  sea  b^a  frap  as  lequhed  io 
have  an  at  leaat  ^ene  aide,  exchidtaf  lop 
and  bottom,  a  panel  or  door  wdfe  an 
opening  equal  to  or  larger  than  the 
interior  as^  of  fee  trap’s  Ihzoat  (funnel). 
The  hinges  sukI  fasteners  of  each  panel 
or  door  mint  be  made  of  one  of  fee 
following  degradable  materials: 

(i)  Uatraaled  hemp.  fete,  or  eorttrai 
stri^  ofg/l6fecfa  (4.B^illkn^erj 
diameter  or  smaller; 

(ii)  Magneaitun  aUoy,  thaed  Aaaft 
releases  (psp^  devices)  sr  similar 
magneshun  dlfe^fastenva  <ar 

ifa^vafezed  araaprrtted  iron 
wire  of  b.062-inch  (1.6-millimeter) 
diamefer  or  smaller.' 


(f)  Nassau  grouper pixdtHdtioTu  A 
Nassau  grouper  nray  not  be  harvested  or 
possess^  in  or  from  fee  KFZ.  A  Nassau 
grouper  tsAcen  incidentally  In  ^  FEZ  by 
hook-and-Iine  gear  must  to  released 
immediately  by  cuttiqg  the  line  wUhout 
removing  the  fish  from  the  water. 

(g)  Wreckfish  spawning-season 

closure.  During  the  period  January  15 
through  Apid  15,  eaxk  year,  it  is 
piSkibHed  to:  fife  lor  wreckfish  in  fee 
EEZ:  land  wreckfish  foom  fee  EEZ;  selL 
purchase,  trade,  «r  barter  wreckfish  in 
or  from  the  EEZ: -or  attempt  any  of  fee 
foregoing.  Ibese  prohibitiooi  do  aot 
apply  to  trade  in  wreckfish  feat  weoe 
hanmeted,  landed,  and  bartered,  traded, 
purchased,  nr  sold  prior  to  fenuai^  15 
and  were  hald  in  storage  by  a 

dealer  or  processor. 

(h)  Greater  amberjack  spawning- 
season  iimft.  During  April  each  year, 
south  of  Cape  Canavei^  feorida 
(28*3S.TN.  latitude— due  oast  sf  fee 
NASA  Vehicle  Assembly  Buildinq),  the 
possession  of  greater  amberjack  in  or  - 


(f)  Entanglement  nets. —  (1)  An 
entanglesKut  net  iucfedtng.  but  not 
limited  to,  a  gittaat  and  a  traemel  met 
may  aot  be  iwed  In  fish  for  fish  in  fee 
snapper-grouper  fishery  in  the  EEZ.  A 
person  aboaeda  vesael  feat  Ibhes  In  fee 
EF.7  on  a  trip  wifean  entaa^ementinet 
on  iboard  is  hntitad  on  feat  thfe  lK 

(i)  Species  for  which  a  bagiiadtis 
spaeffied  in  i  8«6;23(l4-fe>  Mg  fimfe 
and 

(ii)  All  other  species  in  the  snapper- 

grouper  fishery— zero.  v  .  •  •  .  ;  •• 
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(2)  For  the  purposes  of  this  paragraph 
(e),  an  entan^ement  net  is  a  flat, 
unmoored  net,  whether  or  not  it  is 
attached  to  a  vessel,  designed  to  be 
suspended  vertically  in  the  water  to 
entangle  the  head  or  other  body  parts  of 
fish  that  attempt  to  pass  through  the 
meshes. 

(g)  Longlines. —  (1)  All  fish  in  the 
snapper-grouper  fishery. 

(i)  A  longline  may  not  be  used  to  fish 
for  fish  in  the  snapper-grouper  fishery  in 
the  EEIZ— 

(A)  Where  the  charted  depth  is  less 
than  50  fathoms  (91.5  meters),  as  shown 
on  the  latest  editions  of  NOAA  coast 
charts  (1:80,000  scale);  or 

(B)  Without  a  permit  specified  in 
§  646.4  on  board. 

(ii)  A  person  aboard  a  vessel  with  a 
longline  on  board  that  fishes  on  a  trip  in 
the  FF.7  where  the  charted  depth  is  less 
than  50  fathoms  (91.5  meters),  or  without 
a  permit  specified  in  §  646.4  on  board,  is 
limited  on  that  trip  to: 

(A)  Species  for  which  a  bag  limit  is 
specified  in  §  646.23(b) — the  bag  limit; 
and 

(B)  All  other  species  in  the  snapper- 
grouper  fishery — zero. 

(iii)  For  the  purpose  of  this  paragraph 
(f)(1),  a  vessel  is  considered  to  have  a 
longline  on  board  when  a  power- 
operated  longline  hauler,  a  cable  of 
diameter  and  length  suitable  for  use  in 
the  longline  fishery,  and  gangions  are  on 
board.  Removal  of  any  one  of  these 
three  elements  constitutes  removal  of  a 
longline. 

(2)  Wreckfish.  A  bottom  longline  may 
not  be  used  to  fish  for  wreckfish.  A 
person  aboard  a  vessel  that  has  a 
longline  on  board  may  not  possess  a 
wreckfish  in  or  from  Ae  F.f!7.  For  the 
purposes  of  this  paragraph  (f)(2),  a 
vessel  is  considered  to  have  a  longline 
on  board  when  a  power-operated 
longline  hauler,  a  cable  of  diameter 
suitable  for  use  in  the  longline  fishery 
longer  than  1.5  miles  (2.4  kilometers)  on 
any  reel,  and  gangions  are  on  board. 
Removal  of  any  one  of  these  three 
elements  constitutes  removal  of  a 
longline. 

8.  Section  646.23  is  revised  to  read  as 
follows: 

§  646.23  Bag  and  possession  limits. 

(a)  Applicability.  (1)  Bag  limits  apply 
to  a  person  who  fishes  in  the  EEZ  from  a 
vessel — 

(1)  That  does  not  have  on  board  a 
permit  specified  in  §  646.4;  or 

(ii)  That  is  operating  as  a  headboat  or 
charter  vessel. 

(2)  Special  limitations  on  possession 
of  fish  in  the  snapper-grouper  fishery 


apply  to  a  person  fishing  with  or 
possessing  a  sea  bass  trap  or  a 
crustacean  trap  in  the  EEZ.  See  §  646.22 

(c) (2)  and  (d). 

(3)  Special  limitations  on  possession 
of  fish  in  the  snapper-grouper  fishery 
apply  to  a  person  fishing  with  or 
possessing  an  entanglement  net  in  the 
FF.7  and  fishing  with  or  possessing  a 
longline  in  the  EEZ  in  water  with  a 
charted  depth  of  less  than  50  fathoms 
(91.5  meters).  See  §  646.22  (f)(1)  and 

(8)(l)(ii). 

(b)  Bag  limits.  Daily  bag  limits  per 
person  are: 

(1)  Vermilion  snapper — 10. 

(2)  Snappers,  excluding  vermilion — 10, 
of  which  no  more  than  2  may  be  red 
snapper. 

(3)  Groupers,  excluding  jewfish  and 
Nassau  grouper — 5. 

(4)  Greater  amberjack — 3, 

(5)  Jewfish  and  Nassau  grouper — 0, 

(c)  Possession  limits. 

(1)  Except  as  specified  in  paragraph 
(c)(2)  of  this  section,  a  person  subject  to 
a  bag  limit  may  not  possess  in  or  from 
the  EEZ  during  a  single  day,  regardless 
of  the  number  of  trips  or  the  duration  of 
a  trip,  any  fish  in  the  snapper-grouper 
fishery  in  excess  of  the  bag  limits 
specified  in  paragraph  (b)  of  this 
section. 

(2)  Provided  the  vessel  has  two 
licensed  operators  aboard,  as  required 
by  the  Coast  Guard  for  trips  of  over  12 
hours,  and  each  passenger  is  issued  and 
has  in  possession  a  receipt  issued  on 
behalf  of  the  vessel  that  verifies  the 
length  of  the  trip— 

(i)  A  person  aboard  a  charter  vessel  or 
headboat  on  a  trip  that  spans  more  than 
24  hours  may  possess  no  more  than  two 
daily  bag  limits;  or 

(ii)  A  person  aboard  a  headboat  on  a 
trip  that  spans  more  than  48  hours  and 
who  can  document  that  fishing  was 
conducted  on  at  least  3  days  may 
possess  no  more  than  three  daily  bag 
limits. 

(d)  Combination  of  bag  limits.  A 
person  who  fishes  in  the  EEZ  may  not 
combine  a  bag  limit  specified  in 
paragraph  (b)  of  this  section  with  a  bag 
or  possession  limit  applicable  to  state 
waters. 

(e)  Responsibility  for  bag  and 
possession  limits.  The  operator  of  a 
vessel  that  fishes  in  the  EEZ  is 
responsible  for  the  cumulative  bag  or 
possession  limit  applicable  to  that 
vessel,  based  on  the  number  of  persons 
aboard. 

(f)  Transfer  offish  in  the  snapper- 
grouper  fishery.  A  fish  in  the  snapper- 
grouper  fishery  subject  to  a  bag  limit 
specified  in  paragraph  (b)  of  this  section 


taken  in  the  EEZ  by  a  person  subject  to 
the  bag  limits,  as  specified  in  paragraph 
(a)  of  this  section,  may  not  be 
transferred  at  sea,  regardless  of  where 
such  transfer  takes  place;  and  such  fish 
may  not  be  transferred  at  sea  in  the 
EEZ,  regardless  of  where  such  fish  was 
taken. 

9.  Section  646.25  is  revised  to  read  as 
follows: 

§  646.25  Adjustment  of  management 
measures. 

In  accordance  with  the  procedures  of 
the  Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic,  the  Regional  Director  may 
establish  or  modify  for  species  or 
species  groups  in  the  snapper-grouper 
fishery  the  following:  maximum 
sustainable  yield,  acceptable  biological 
catch,  total  allowable  catch,  quotas,  trip 
limits,  bag  limits,  minimum  sizes,  gear 
restrictions  (ranging  from  regulation  to 
complete  prohibition),  seasonal  or  area 
closures,  and  the  time  frame  for 
recovery  of  an  overfished  species. 

10.  In  §  646.26,  paragraph  (a)(1)  is 
removed;  paragraphs  (a)(2)  through 
(a)(22)  are  redesignated  as  paragraphs 
(a)(1)  through  (a)(21);  in  paragraph  (c)(1) 
introductory  text,  the  reference  to 
“paragraphs  (a)  (1)  through  (19)”  is 
revised  to  read  “paragraphs  (a)(1) 
through  (a)(18)”;  in  paragraph  (c)(l)(ii), 
the  parenthetical  phrase  “(including 
powerheads)”  is  removed;  in  paragraph 
(c)(2),  the  reference  to  “paragraphs  (a) 
(20)  and  (21)"  is  revised  to  read 
“paragraphs  (a)(19)  and  (a)(20)”;  in 
paragraph  (c)(3),  the  reference  to 
“paragraphs  (a)  (20)  and  (a)(22)”  is 
revised  to  read  "paragraphs  (a)(19)  and 
(a)(21)”;  and  a  new  paragraph  (c)(4)  is 
added  to  read  as  follows: 

§  646.26  Area  limitations. 
***** 

(c)  *  *  * 

(4)  In  the  SMZs  specified  in 
paragraphs  (a)(1)  through  (a)(10)  of  this 
section,  a  powerhead  may  not  be  used 
to  take  a  fish  in  the  snapper-grouper 
fishery.  Possession  of  a  powerhead  and 
a  mutilated  fish  in  the  snapper-grouper 
fishery  in  one  of  the  specified  SMZs,  or 
after  having  fished  in  one  of  the  SMZs, 
constitutes  prima  facie  evidence  that 
such  fish  was  taken  with  a  powerhead 
in  the  SMZ. 

11.  A  new  Figure  1  is  added  as  Figure 
1  of  this  part  as  follows: 
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50  CFR  Part  651 

[Docket  No.  90927-1123] 

Northeast  Multispecies  Rshery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Final  notice  of  intent  to  take  no 
further  action  regarding  Flexible  Area 
Action  System  No.  5. 

summary:  NOAA  issues  this  notice  to 
inform  the  public  and  the  Hshing 
industry  that  the  Northeast  Regional 
Director  (Regional  Director)  has 
concurred  with  the  New  England 
Fishery  Management  Council's 
Multispecies  Finfish  Committee's 
(Committee]  recommendation  to  take  no 
further  action  regarding  Flexible  Area 
Action  System  No.  5  (FAAS  No.  5) 
because  sea  sampling  and  monitoring  of 
the  Jeffreys  Ledge  and  Stellwagen  Bank 
areas  have  not  indicated  that  significant 
discards  of  small  cod  are  occurring. 
Public  comments  received,  both  written 
and  at  public  hearings,  also  failed  to 
support  the  belief  that  significant 
discards  of  small  cod  are  occurring. 

addresses:  Copies  of  the  Regional 
Director's  fact  finding  reports  and  the 
New  England  Fishery  Management 
Council's  (Coimcil)  impact  analyses  may 
be  reqested  from  the  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park,  5  Broadway  (Route  1), 
Saugus,  MA  01960. 


FOR  FURTHER  INFORMATION  CONTACT: 

E.  Martin  Jaffa  (NMFS,  Resource 
Management  Specialist),  508-281-9272. 
SUPPLEMENTARY  INFORMATION: 
Amendment  3  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
established  a  Flexible  Area  Action 
System  (FAAS),  whereby  protection  can 
be  provided  to  concentrations  of 
juvenile,  sublegal,  or  spawning  fish. 
Regulations  implementing  Amendment  3 
were  published  on  December  22, 1989 
(54  FR  52803). 

FAAS  No.  5  was  initiated  by  reports 
to  the  Chairman  of  the  Committee  that 
high  discards  of  Atlantic  cod  were 
occurring  in  areas  offshore  of 
Massachusetts,  New  Hampshire,  and 
Maine  known  as  Stellwagen  Bank  and 
Jeffreys  Ledge. 

Under  the  provisions  of  50  CFR  651.26, 
a  notice  was  pubished  May  29, 1991  (56 
FR  24169).  The  notice  announced  that 
the  Council  would  consider  action  imder 
FAAS  No.  5  to  protect  a  large 
concentration  of  Atlantic  cod  smaller 
than  the  legal  minimum  landing  size  in 
areas  offshore  of  Massachusetts,  New 
Hampshire,  and  Maine  (generally 
described  as  Stellwagen  Bank  and 
Jeffreys  Ledge).  A  fact-finding  report 
prepared  by  the  Regional  Director 
summarizing  data  from  sea  sampling, 
U.S.  Coast  Guard  boardings,  and  input 
from  port  agents  failed  to  verify  the 
existence  of  the  discard  problem. 

Two  public  hearings  for  FAAS  No.  5 
were  held  on  June  13, 1991,  in 
Gloucester,  Massachusetts,  and  on  June 


14, 1991,  in  East  Boston,  Massachusetts, 
to  hear  comments  on  the  proposed 
action.  Approximately  135  interested 
persons  attended.  In  addition,  five 
written  comments  were  received. 

■Hie  Committee  met  June  14, 1991,  to 
consider  the  results  of  the  Regional 
Director's  fact-finding  investigations,  the 
Council's  impact  analyses  of  alternative 
measures,  and  public  comments.  The 
Committee  concluded  that  sea  sampling 
and  monitoring  of  the  Jeffreys  Ledge  and 
Stellwagen  Bank  areas  failed  to  indicate 
that  significant  discards  of  small  cod  are 
occurring  and  recommended  to  the 
Regional  Director  that  no  further  action 
be  taken  regarding  FAAS  No.  5. 
Therefore,  NOAA  is  informing  the 
fishing  industry  and  the  Committee  that 
no  action  will  be  taken  regarding  FAAS 
No.  5. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
part  651  and  is  consistent  wiUi  the 
Magnuson  Fishery  Conservation  and 
Management  Act  and  other  applicable 
law. 

List  of  Subjects  in  50  CR  Part  651 

Fishing,  Fisheries,  Vessel  permits  and 
fees. 

Dated:  June  25, 1991. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management.  National  Marine  Fisheries 
Service. 

[FR  Doc.  91-15552  Filed  6-28-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

The  Citizens’  Advisory  Committee  on 
Equal  Opportunity;  Renewal 

agency:  Office  of  Advocacy  and 
Enterprise,  USDA. 

ACTION:  Renewal  of  the  Citizens’ 
Advisory  Committee  on  Equal 
Opportunity. 

summary:  In  accordance  with  section 
9(a](2]  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-463), 
notice  is  hereby  given  that  the  Secretary 
of  Agriculture  has  renewed  the  Citizens’ 
Advisory  Committee  on  Equal 
Opportunity  for  a  2-year  period. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  will  focus  on  the  recruitment, 
employment,  and  retention  of  minorities 
in  agriculture  related  careers.  The 
Secretary  has  determined  that  the  work 
of  the  Committee  is  in  the  public  interest 
and  is  in  connection  with  the  duties  of 
the  Department  of  Agriculture.  No  other 
advisory  committee  in  existence  is 
capable  of  advising  and  assisting  the 
Department  on  the  task  assigned,  nor 
does  the  Department  have  an  alternative 
means  to  obtain  the  necessary 
information. 

The  Secretary  has  determined  that  the 
work  of  the  Committee  is  in  the  Public 
interest  and  is  in  connection  with  the 
duties  of  the  Department  of  Agriculture. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Chang,  Office  of  Advocacy  and 
Enterprise,  Department  of  Agriculture, 
14th  and  Independence  Avenue,  SW., 
Washington.  DC  20250,  (202)  447-7381. 

Done  in  Washington,  DC,  this  2Sth  day  of 
June  1991. 

Charles  R.  Hilty, 

Associate  Deputy  Secretary. 

(FR  Doc.  91-15604  Filed  6-26-91: 8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  Na  91-058] 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 
Licenses,  and  U,S.  Veterinary 
Biological  Product  Permits,  Issued, 
Suspended,  Revoked,  or  Terminated 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Notice. 

summary:  This  notice  is  to  advise  the 
public  of  veterinary  biological  product 
and  establishment  licenses  and 
veterinary  biological  product  permits 
that  were  issued,  suspended,  revoked,  or 
terminated,  by  the  Animal  and  Plant 
Health  Inspection  Service,  during  the 
months  of  January,  February,  and  March 
1991.  These  actions  have  been  taken  in 
accordance  with  the  regulations  issued 
pursuant  to  the  Virus-Serum-Toxin  Act 
The  purpose  of  this  notice  is  to  notify 
interested  persons  of  the  availability  of 
a  list  of  these  actions  and  advise 
interested  persons  that  they  may  request 
to  be  placed  on  a  mailing  list  to  receive 
the  listing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Montgomery,  Program  Assistant, 
Veterinary  Biologies,  Biotechnology. 
Biologies,  and  Environmental  Protection, 
room  838,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  (301)  436- 
4873.  For  copies  of  the  list  or  to  be 
placed  on  the  mailing  list,  write  to  Ms. 
Montgomery  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  “Licenses 
For  Biological  Products,”  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 

151  et  seg.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 

151  et  seg.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedmes  for 
applying  for  a  license,  the  criteria  for 


determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104, 
“Permits  for  Biological  Products,” 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and  unrevoked 
U.S.  Veterinary  Biological  Product 
Permit.  The  regulations  set  forth  the 
procedures  for  applying  for  a  permit,  the 
criteria  for  determining  whether  a 
permit  shall  be  issued,  and  the  form  of 
the  permit 

The  regulations  in  9  CFR  parts  102  and 
105  also  contain  provisions  concerning 
the  suspension,  revocation,  and 
termination  of  U.S.  Veterinary  Biological 
Product  Licenses,  U.S.  Veterinary 
Biologies  Establishment  and  U.S. 
Veterinary  Biological  Product  Permits. 

Each  month  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued,  suspended,  revoked,  or 
terminated.  This  notice  aimounces  the 
availability  of  the  lists  for  January, 
February,  and  March  1991.  The  list  is 
also  mailed  on  a  regular  basis  to 
interested  persons.  To  be  placed  on  the 
mailing  list  you  may  call  or  write  the 
person  designated  under  “FOR  further 
INFORMATION  CONTACT.” 

Done  in  Washington,  DC,  this  26th  day  of 
June  1991. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  91-15591  Filed  6-28-91;  8:45  am] 
MLUNO  CODE  3410-34-M 


Cooperative  State  Research  Service 

National  Agricultural  Research  and 
Extension  Users  Advisory  Board; 
Meeting 

According  to  the  Federal  Advisory 
Committee  of  October  6, 1972  (Pub.  L 
92-463,  86  Stat.  770-776),  the  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
announces  the  following  meeting: 

Name:  National  Agriculture  Research  and 
Extension  Users  Advisory  Board. 

Date:  August  14-16, 1991. 

Time:  8:00  a.m.-5:00  p.m.,  August  14. 1991; 
8:00  a.m.-5:00  p.m.,  August  15, 1991;  8:00  a.m.- 
12  noon,  August  16, 1991. 

Places:  Inn  on  the  Park  and  Forest  Products 
Laboratories,  Madison,  Wisconsin. 
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Type  of  Meeting;  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  meet  with  the  Joint  Council 
and  review  forestry  research  and  extension 
programs;  learn  about  Total  Quality 
Management;  and  determine  how  the  Joint 
Council  and  Users  Advisory  Board  will 
jointly  comply  with  new  responsibilities  in 
the  Food.  Agriculture,  Conservation,  and 
Trade  Act  cd  1990. 

Contact  person  for  agenda  and  more 
information:  Marshall  Tarkington.  Executive 
Secretary,  National  Agricultural  Research 
and  Extension  Users  Advisory  Board;  Room 
432-A.  Administration  Building,  U.S. 
Department  of  Agriculture,  Washington,  DC 
20250;  telephone  (202)  447-3084. 

Done  in  Washington,  DC  this  14th  day  of 
Jime,  1991. 

John  Patrick  Jordan, 

Administrator. 

[FR  Doc.  91-15594  Filed  6-28-91;  8:45  amj 
BILLING  COOK  3410-22-41 


Federal  Grain  Inspection  Service 

Request  for  Comments  on  die 
Designation  Applicants  in  the 
Geographic  Areas  Currently  Assigned 
to  the  Little  Rock  (AR)  and  Los 
Angeles  (CA)  Agencies 

agency:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 

summary:  The  Service  requests 
interested  persons  to  submit  comments 
on  the  applicants  for  designation  in  the 
geographic  areas  currently  assigned  to 
the  Little  Rock  Grain  Exchange  Trust 
(Little  Rock)  and  Los  Angeles  Grain 
Inspection  ^rvice,  Inc.  (Los  Angeles). 
DATES:  Comments  most  be  postmariced 
on  or  before  August  15, 1991. 
addresses:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief,  Review  Branch,  Compliance 
Division,  FGIS,  USDA,  room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  SprintMail  users  may 
respond  to  (HDUNN/FGIS/USDA). 
Telecopier  users  may  send  responses  to 
the  automatic  telecof^  machine  at  202- 
447-4628,  attention:  Homer  E.  Dunn.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours  (7  Cra  1.27(b]). 
FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-447-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 


as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  May  1, 1991,  Federal  Register 
(56  FR  19977],  Uie  Service  asked  persons 
interested  in  providing  official 
inspection  services  within  the  Little 
Rock  or  Los  Angeles  geographic  areas  to 
submit  an  application  for  designation. 
Applications  were  to  be  postmarked  by 
May  31, 1991.  Little  Rock,  the  only 
applicant,  applied  for  the  entire  area 
currently  assigned  to  it  There  were  two 
applicants  for  the  Los  Angeles 
designation,  Los  Angeles  and  the 
California  Department  of  Food  and 
Agriculture,  and  each  applied  for  the 
entire  area. 

The  Service  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 

All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  The  Service  will 
publish  notice  of  the  final  decision  in  the 
Federal  Register,  and  the  Service  will 
send  the  apphcants  written  notification 
of  the  decision. 

Authority:  Pub.  L  94-582, 90  StaL  2867,  as 
amended  (7  U.S.C  71  et  seq.) 

Dated:  June  21, 1991. 

J.  T.  Abriiier 

Director.  Compliance  Division 

[FR  Doc.  91-15461  Filed  6-26-91;  8:45  am] 

BHXINQ  COOE  3410-EN-F 


Request  for  Comments  on  the 
Designation  Applicant  In  Portions  of 
Indiana,  Kentudcy,  and  Tennessee 

agency:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 

summary:  The  Service  requests 
interested  persons  to  submit  comments 
on  the  applicant  for  designation  in  the 
geographic  area  currently  assigned  to 
'James  L  Goodge,  Sr.,  dba  Ohio  Valley 
Grain  Inspection  (Ohio  Valley). 

DATES:  Comments  must  be  postmarked 
on  or  before  August  15, 1991. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief,  Review  Branch,  Compliance 
Division,  FGIS,  USDA,  room  1647  South 
Building,  P.O.  Box  96454,  Washington, 


DC  20090-6454.  SprintMail  users  may 
respond  to  (HDUNN/FGIS/USDA). 
Telecopier  users  may  send  responses  to 
the  automatic  telecopier  machine  at  202- 
447-4628,  attention:  Homer  E.  Dunn.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours  (7  CITl  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-447-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  May  1, 1991,  Federal  Register 
(56  FR  19979),  the  Service  asked  persons 
interested  in  providing  official  services 
within  portions  of  Indiana,  Kentucky, 
and  Tennessee  to  submit  an  application 
for  designation.  Applications  were  to  be 
postmarked  by  May  31, 1991.  Ohio 
Valley  Grain  Inspection,  Inc.,  the  only 
applicant,  applied  fw  the  entire 
available  area. 

The  Service  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicant  for  designation. 
Commenters  are  encouraged  to  submit 
reasons  and  pertinent  data  for  support 
or  objection  to  the  designation  of  this 
applicant  Ail  comments  must  be 
submitted  to  the  Conqiliance  Division  at 
the  above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  The  Service  will 
publish  notice  of  the  final  decision  in  the 
Federal  Register,  and  the  Service  will 
send  the  applicants  written  notification 
of  the  decision. 

Authority:  Pub.  L  94-582, 90  StaL  2867,  as 
amended  (7  U.S.C.  71  et  seq.) 

Dated:  June  21. 1991. 

J.  T.  Abshier 

Director,  Compliance  Division 

[FR  Doc.  91-15456  Filed  6-28-91;  8:45  am] 

BILLING  COOE  3410-EN-F 


Request  for  Applications  from  Persons 
Interested  in  Designation  to  Provide 
Official  Services  in  the  Geographic 
Areas  Currently  Assigned  to  the 
States  of  Minnesota  (MN)  and 
Mississippi  (MS) 

agency:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 


I 

i 


Federal  Regtoter  f  ».  flo.  116  f  Monday,  jidy  1.  WW  /  Nolioee 


auaaMAWYzTIie  United  f)ta<ee  Crein 
Standards  Act  tm  amended  {Act), 
provides  diet  official  agency 
deeignedons  stndl  tenninau  net  taler 
than  trienniatty  and  awy  %e  renewed 
accordUng  to  feexaTleria  and-proeedoree 
prescrib^'inlhB  AetHMSersioe 
announoeelhatdM  deelgaHiiena^'Ihe 
Minnesota  DepaitaBHrt^Itgdcdltasa 
(Minnesota)  and  the  Miaainniifiyi 
Department  of  Agriculture  a^ 
Commerce  (Mississippi)  wffi  tenninata. 
according  to  the  Act.  and  rOQUests 
applications  from  persons  tallerestedlD 
designation  to  provide  tjffidal  services 

DATie:  Applications  must  be 
postmarl^  on  «r  before  fdlySl.^Mt. 
Aonniiterf  Aw»linatians  mast  be 
submitted  to  Homer  E.  Dunn,  CMdt 
Review  Branch,  Compliance  DjuisioB. 
FGIS,  USDA  room  1647  South  Building, 
P.O.BoKR6iW.  WMbieghw,  IX:  JOOflO- 
6454.  All  ewdiraHnni  wiM  Ire  made 
available  EsrpnbbcinipBclian  sudds 
address  located  at  1400  Indepmidence  ^ 
Avenue,  SWwdsring  sugalarfrosinass 
hours. 

FOR  RmTHKR  INFOfNIATION  COMrMer: 

Homer  E.  . .  liiphwis  T«  lliy«8. 


Thisnatisn  has  bseniBaiBiiwsd  and 
detannfaiBdaMittDbnaiealBnraefalBliMi 
as  dffjtt  imBiwiraHas Order  USUI  and 
DepniimBadBl  fiagnlBtiaalttSd: 
therefore,  As  Ejrecniisa  Order  eatd 
Departaresdal  Aegid^on  da  aotapidy  lo 
this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
the  Administrator  of  the  Bervlcielo  ■ 
designate  any  qualified  appIteeatSa 
provide  oifi(^  services  in  a  specified 
area  dfter  detennhonglhat  (he  appticaat 
is  better  able  than  any  Olherapfdicailt  to 
provide  sutih  official  services. 

ThsBervice  designated  Hdlnnesota. 
located  at  616  Grain  BgjhaageBuiltfing. 
Minneapolis.  MW  6841S.  and  Wlssisrippl 
located  atB.’O.  Box670,  Pascagocto,  tffi 
39567,  to  provide  official  faspection  and 
Class  X  or  Class  Y  wei^igaervices 
under  the  Act  on  tanuaiy  1. 1966. 

Section  Tf^T)  ^  ^  Act  provides  that 
designations  of  official  agemdes  ehaH 
terminate  not  later  than  IrieiBdiAy  and 
maybe  renewed  according lo the 
criteria  and  procedures  presmfbed  in 
section  Tffrtif  the  Act 

The  designations  of  Minnesota  and 
Mississippi  tennhtate  on  Deceedier  81, 
1691. 

The  geograjdiic  area-presendy 
assigned  to  Mmncsola,  pwsuaMt  to 
section  TfifKQ  of  die  Act  wbMi  wilibe  . 
assigned  totlto  appHuaiteelaotcdfsr 
designation,  is  die  entire  BtotooC 
Mimresoto,  enosfdihssesKpoctport 
locations  wlffiin  flie  Slato. 


The  geograpUc  nrea  pssssnfly 
assign^  to  Mississippi,  pursuant  to 
section  of  Ihe  Act  whidi  wffibe 
assigned  to  appHoant  selected  for 
designatioii.  is  theontireStateof 
Mississippi,  nncqpt  thosenuport  pnct 
locations  within  the  Stata 
Interested  persons,  including 
Minnesota  andMisslssJpid,  arefrerdl^ 
given  toe  cypodunMylo  apply  iiar 
dflsifnatian  to  provide 
inspsolianniiddassXxarvCkus  Y 
we<ghingnawikss4ntoegegigM|iiUc 
areas  specified  nhonxi^sr  toe 
provisiM^rfnscfion  Tffi^^tmAsit-aad 
S  8O0a66(d)aftoesagiiUdians48Mied 

itwittmMrlar 

geogragabicaceas  isisr  thepaciod 
beginning  January  1. 1992,  and  aoding 
December -21, 1994.  Persons  wishing  to 
apply  for-desigualion  shoiddcoiitacttoe 
CompllanoeOivMon  at  the  address 
listed  above  for  fonns  and  infiormatioa. 

Applications  and  ntiier  avaSUbte 
information  will  be  condderedin 
determhdng  whldi  applicant  will  be 
designatet^provide  official  aervicesln 
a  geogreiihicarea. 

AMdwidF  94-812.  «toBt2M7.  «• 

amended  (7  U.SC.  Z1  staatM 
Daladr^iaeStini. 

J.T.AbeUv 

Director,  CkmpIiaaceDivisioa 

(FR  fiecST-atwHladt  to  Pt  unt  eiwf 

BIUJNa  cow  S410-EN-P 


JanwttownjNDI)  AgMiqr  Dndgnfitlon 
Renowal 

'AODiCv:  FederabGvatolaspedlioB 
acmoieftotiae. 


StfiMMIW:  T3m  Service  anaounses  dm 
designation  ef-Qrainfart»ctina.  Jnr 
XJaeirnlnnndbrpconide  official  aendces 
under  the'United  States  Grain  Standards 
Act  as  amandad-fAct). 

ErrccTtoitoagE;  Ar^ust  1. 19BL 
AOMKSBEft  ftoraer  B.  DtouL  Chiet 
Review  Breach.  Cempliaeoe  DMaiea. 
IYa&OSiM.taan  »47  SoatoBuildiag. 
P.O.  Box  96454.  Waekii«tott  DC 20060- 
OtH. 

Homer  fi.  Oenn.  tokpheae  202447-885. 

Ibis  action  has  been  foviflsved  end 
determiaednatitobeasale  wwgalaUon 
as  defined  in  Executive  Order  1228 aad 
DepartmsBtolllagqkUton  15124: 
4hereisre.4lwBiceciitioe  Order  end 
Departoienlal  BtogulBHendonotepi^to 
drisaoHan. 

In  toefibhraaqrB  198.  Petotol 
R^fikTfM  Wt  4997)., the  Sendee 
anneuBPsfilhtoilharissigBrt  I  se^ 


Jamestown  tersdnates  on  July  8.  BML 
aad  asked  persons  urtsreetod  to 
protodingthe  official  aendoss  —MHnIbit 
specffiadgsqgrepfaicctnB  toadfaadtaa 
applicatioaiut  ilwiganthei  Aupfirsfieim 
were  to  hapostBowksdhy  Mai^  A 
1991. 


Jareestoeun.  the  only  appBcent 
appiiadior  the  entire  eesa  owraady 
assigned  to  toem. 

The  Service  aamed  and  reqaestad 
comments  an  toe  applaoeiUdw 
deeignatein  toe  Z 1981.  Pedaadl 

Plater  (W  PR  1344^  Coamaeats  arew 
totepOafaaarked  by  Mqy  17.1991.  TLe  ^ 
Serviceiiaoeiivad  one  favoetole  conunent 
by  that  deaffiine. 

The  Sendee  evaluated  all  avatialde 


inCnrmiitinB.rpgJM;ding  IK*  ^AaignnHnw 

criteria  in  section  7{f](^A).  of  toe  Act  - 
and  according  to  aectionTlICKl^lA 

determined  toat  Jamestown  is  abte  tb  ' 
proidde  tffichd  services  in  toe  ’  ' 
geographic  area  IwwUcb  they  studied. 

Effective  Angust  1. 198.  and 
terniiiiating  July  8. 1994.  Jaiiwstimnts 
designated  to  provide  official  inspehttaa 
services  in  the  above  specified 
geograiMcarea. 

IntetWtedpersOBs  awy  abtoln  officid 
serviceaby  exacting  famestevm  M 


701-2SM290. 


AalhodtsrtPto.'L.aMat.totom.  28SL  as 
ameadsd  (TtlSCrTl  e<  segc) ' ' 


Dated:  June  H.  198. 

|.T,Alwldar 

Director,  Ceiopiiaacp  Divieum ' 
(FRfloc.8-4S48Z£Uade4»-8:  Atfanl 


Foreign  AgrtcultiiiM  SarVtea 

lwpaitqiiil8Bong€aBitoi|adOrlfio 

OiMla  AdJailRWiit 

aoenev:  Foreign  Agrinulhiaal  Service. 
USDA 

aCTiH  hloticeof  country  of  odgia 
adjuatmaotior  certain  condensed  milk 
from  Denmark. 

oommilr.  Thisnotice  a#»ts  toe 
country  eff  origin  fbrtoe  quote  ^quantity 
of  condensed  ndto  in  airt^bt  owrtaiaei  s 
assigned  to  Denmark. 

■  EFFECTIVE  IMTC  July5,T98. 

FOR  FURTHER  INFORMATION  CORTACR 
Rlchardl’.  Warsack,  Import  Quota 
Manager,  Import  Policies  and  Trade 
Anaiysis  Oistedoa.  Foreign  Agrindtunal 
Service.  Room  5531  Souto  Building. 
Department  of  Agriculture.  Watoangton, 
DC  20250-1000  or  telephone  at|202)447- 
2916. 

SUFFiEMENTARV  INFORMATlOll:  3bis 

notice  has  been  reviewed  under  • 
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Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  "nonmajor”  since 
it  will  not  have  any  of  the  significant 
effects  specified  in  those  documents. 
Furthermore,  to  the  extent,  if  any,  that 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  apply  to 
this  notice,  the  Administrator,  Foreign 
Agricultural  Service,  hereby  certifies 
that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
adjustment  of  the  country  of  origin  ft-om 
which  the  quota  article  specified  herein 
may  be  entered  does  not  restrict  the 
ability  of  importers  to  import  this  quota 
article,  but  only  permits  the  unused 
quota  quantity  of  the  article  allocated  to 
Denmark  to  be  imported  fi^m  other 
countries.  Also,  since  this  action  is  being 
taken  in  recognition  of  changes  in  the 
market  which  have  already  occurred, 
this  action  wall  not  cause  any  new 
economic  impact. 

Notice 

Subchapter  IV  of  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  sets  forth  import 
limitations  imposed  on  certain  dairy 
products,  including  certain  condensed 
milk.  Note  3(a)(iii)  of  subchapter  IV  of 
chapter  99  of  the  HTS  permits  the 
reallocation  of  the  quota  quantity  of  a 
dairy  article  listed  in  chapter  99  among 
the  countries  of  origin  specified  for  a 
given  article  if  it  is  determined  that  the 
quota  quantity  assigned  to  a  particular 
country  is  not  likely  to  be  entered  from 
that  coimtry  within  a  given  calendar 
year.  I  hereby  determine  that  it  is  not 
likely  that  the  quantity  of  condensed 
milk  in  airtight  containers  specified  in 
HTS  subheading  9904.10.06  for  Denmark 
will  be  entered  from  that  country  during 
calendar  year  1991. 

Notice  is  hereby  given  that  the  1991 
unused  quota  quantity  for  condensed 
milk  in  airtight  containers  specified  in 
HTS  subheading  9904.10.06  for  Denmark 
may  be  imported  from  Australia, 

Canada,  Denmark  and  the  Netherlands 
for  the  remainder  of  the  1991  quota  year. 

This  quota  quantity  for  HTS 
subheading  9904.10.06  will  revert  to  the 
original  supplying  coimtry  on  January  1, 
1992. 

Issued  at  Washington,  DC  this  25th  day  of 
1991. 

Duane  Acker, 

Administrator. 

[FR  Doc.  91-15589  Filed  6-28-91;  8:45  am] 
BILUNO  CODE  MIO-OI-H 


Soil  Conservation  Service 

Designation  of  Counties  Where  the 
Great  Plains  Conservation  Program  Is 
Specifically  Applicable 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice. 

summary:  For  the  purpose  of  making 
contracts  based  upon  an  approved  plan 
of  farming  operations  pursuant  to  the 
Act  of  August  7, 1956  (70  Stat.  1115, 16 
U.S.C.  590p(b]],  as  amended,  the 
following  counties  in  the  following 
states  are  designated  as  susceptible  to 
serious  wind  erosion  by  reason  of  their 
soil  types,  terrain,  and  climatic  and 
other  factors. 

MONTANA — ^Beaverhead,  Gallatin, 
Jefferson,  Madison.  Park,  Silver  Bow 
NEW  MEXICO— Bernalillo,  Cibola. 

Dona  Ana,  Luna,  Rio  Arriba, 

Sandoval,  Sierra,  Valencia 
NEBRASKA — Fillmore,  Jefferson,  Saline, 
York 

NORTH  DAKOTA — Barnes,  Cass, 
Cavalier,  Griggs,  Nelsen,  Ramsey, 
Ransom,  Richland,  Sargent,  Towner 
OKLAHOMA — Pawnee 
TEXAS — Bee,  Brooks,  Comal,  Cooke,  De 
Witt,  Goliad,  Jim  Wells,  Karnes, 
Wilson 

dates:  This  notice  becomes  effective 
July  1, 1991. 

ADDRESSES:  Peter  M.  Tidd,  Director, 
Land  Treatment  Program  Division,  U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service,  P.O.  Box  2890, 
Washington.  DC  20013-2890. 

For  further  information,  contact  Peter 
M.  Tidd  or  Billy  F.  Mozingo,  Great  Plains 
Conservation  ^ogram  Manager,  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2890, 
Washington,  DC  20013.  Phone:  (202)  382- 
1870. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  84-1021,  70  stat  1115, 16  U.S.C. 
590p(b),  as  amended,  created  the  Great 
Plains  Conservation  Program  for  use  in 
specific  counties  in  the  10  states.  The  list 
of  eligible  counties  has  been  expanded 
six  times  to  include  counties  that  exhibit 
erosion  and  climate  problems  targeted 
by  the  original  law  and  amendments. 
Counties  were  added  in  1958, 1962, 
twice  in  1963, 1977,  and  the  last  time  in 
1980,  which  brought  the  total  to  518 
counties. 

This  action  is  being  taken  after 
consideration  of  numerous  requests 
from  conservation  districts.  Each  county 
being  added  is  a  result  of  those  requests. 

The  determination  has  been  made 
pursuant  to  the  provisions  of  Executive 
Order  12291  that  the  preparation  of  a 


regulatory  impact  analysis  is  not 
required.  The  action  is  not  considered 
major  under  Executive  Order  12291. 

It  has  also  been  determined,  pursuant 
to  the  requirement  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-534),  that  the 
action  does  not  have  a  significant 
economic  imapct  on  a  substantial 
number  of  small  entities. 

Dated;  June  21, 1991. 

William  Richards. 

Chief. 

[FR  Doc.  91-15521  Filed  6-26-91;  8:45  am] 
WLUNQ  CODE  3410-ie-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-122-601] 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Brass 
Sheet  and  Strip  From  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  July  1,1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Erik  Warga,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-8922. 

Preliminary  Results  of  Review 

Background 

On  January  12, 1987,  the  Department 
of  Commerce  (the  Department] 
published  in  the  Federal  Register  (59  FR 
1212]  an  antidumping  duty  order  on 
brass  sheet  and  strip  from  Canada. 

Two  manufacturers/exporters, 
Ratcliffs/ Severn  Limited  (Ratcliffs)  and 
Arrowhead  Metals  Limited 
(Arrowhead),  requested,  in  accordance 
with  19  CFR  353.22(a),  that  the 
Department  conduct  an  administrative 
review  for  the  period  January  1  through 
December  31. 1989.  We  published  a 
notice  of  initiation  on  February  28, 1990 
(55  FR  7015).  On  June  29. 1990, 
Arrowhead  withdrew  its  request  for  a 
review.  On  September  28, 1990,  the 
Department  published  a  notice 
terminating  the  administrative  review  of 
Arrowhead  (55  FR  39682).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

We  issued  a  sales  questionnaire  to 
Ratcliffs  on  February  12, 1990.  In 
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addition,  after  receiving  an  adequate 
allegation  from  petitioner  that  home 
ma^eit  aales  are  priced  below  HaldHTs* 
coat  of  production  tCOP),  we  issued  a 
COP  questionnaire  on  January  24, 1991. 

Ratcliffs’  response  to  our  saes 
questionnaire  was  submitted  tm  Apiff 
30, 1990.  We  issued  a  defiden^  letter  to 
Ratcliffs  on  August  8, 1990,  amd  received 
Ratcliffs’  response  to  fcat  tetter  on 
August  24, 1890.  Ratdtfb’  response  to 
our  COP  quesfionnaiie  was  subanittsd 
on  March 4. 1091.  We  iseoeda 
defidency  letter  regarding  the  COP 
response  on  May  1. 1901.  and  received 
Ratcliffs*  response  to  the  GOP 
deficieaqr  letter  on  May  IS.  1091. 

The  Department  conmcted 
verification  of  Ratdiffs'  questionnaire 
responses  from  May  28  through  May  21. 
1991. 

Scope  (^Reriew 

Imports  covered  by  the  review  are 
shipments  of  brass  sheet  and  strip,  other 
than  leaded  brass  and  tin  brass  dieet 
and  strip,  from  Canada.  *1110  diemical 
composition  of  the  products  covered  is 
currently  defined  in  the  Copper 
Development  Association  {CD  A.)  200 
series  or  the  Unified-Numbering  System 
(LLNA)  C2000  series. -Products  whose 
chemical  compositions  are  defined  by 
other  C.DlA.  or  UJN.S.  series  are  not 
covered  by  this  order.  Durigg  the  review 
period,  such  merchandise  was  classified 
under  subheadings  740921iX)  and 
7409.29.00  of  the  Hanuonized  Tariff 
Schedule  (HTS).  Aithough  theHTS 
subheadii^  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  soope  of  this 
proceeding  is  dispositive. 

Pmiede^  Review 

This  review  covers  die  period  Janua^ 
1  through  December  31, 1989. 

Fear  Vaiae  Comparisms 

To  determine  whether  Ratdiffs’  sales 
of  brass  sheet  and  strip  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price  fUSP)  to  flie  ftjreign 
market  value  (FMV),  as  specified  in  Ae 
“United  States  Price"  and  “Foreign 
Maricet  Vahie”  sections  of  this  notice. 

United  States  Price 

We  based  USPon  purclmse  price,  as 
defined  in  section  772  of  the  Act 
because  Ratdiffe  sold  tiie  subfect 
merchandise  to  umdaled  pmtiiasers 
before  its  importation  into  tiie  Unitod 
States  and  because  expertef'a  sales 
price  methodology  wassotindicalBdby 
other  circumstances.  Purchaaapnoe  was 
based  on  the  C&F,  packed  price  to 
unrelated  customers  in  the  United 
States.  In  accordance  with  19  CFR 


353.41(d)(^ij«  we  made  deductions  for 
ca^  (founts,  as  well  as  fortdiaiges 
incurred  for  brokerage,  foreign  iidand 
freight,  U.S.  fi'eJght  and  UA  duty. 

Foreign  Market  ¥aiae 

As  a  result  of  petitioners,  efllegation. 
we  gathered  and  analyzed  deda  on 
Ratcliffs'  production  costa  tor  this 
review. 

Ratcliffs  reported  Its  COP  data  based 
on  materials,  labor,  oveibead,  and 
siting,  general,  and  admitdstrafive  costs 
incur^  during  the  period  of  review 
(POR),  which  coincides  with  Ratcli^ 
fiscal  r^oiting  year.  We  relied  on  the 
submitted  data  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued: 

(IJ  We  adjusted  die  submitted  costs  to 
exclude  metals  holding  gains  calculated 
by  Ratcliffs; 

(2)  We  c^culated  interest  expenses 
based  on  the  actual  interest  expenses 
reported  in  the  consolidated  financial 
statements; 

(3)  We  increased  generid  and 
administrative  costs  to  account  for 
certain  legal  fees  and  a  management  fee 
paid  to  the  peuent  company  which 
Ratcliffs  had  not  included  in  its 
calculations;  and 

(4)  We  further  increased  general  and 
administrative  costs  to  adjust  for  foreign 
exchange  gains  and  excess  interest 
income  which  Ratcliffs  had  Jmpropeiiy 
used  to  lower  those  costs. 

In  accordance  with  section  773(b)  ai 
the  Act.  in  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  COP,  we  examined 
whether  such  sales  (1)  were  made  in 
substantial-quantities  over  an  extended 
period  of  tizae  and  (2)  were  atprices 
which  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  in  the 
normal  course  of  trade.  In  general,  when 
less  tiian  10  percent  of  hoiro  market 
sales  are  at  prices  below  the  COP.  we 
do  not  disregard  any  below-^est  sales  in 
our  calculation  of  FMV  because  we 
determine  that  the  betow-oost  sales  aie 
not  made  in  substantial  quantities. 

When  between  10  and  80  percent  ctf 
respondent’s  sales  are  at  prices  below 
the  COP,  we  disregard  the  below-cost 
home  market  sales  in  our  calculation  of 
FMV  provided  that  these  below-cost 
sales  were  made  over  an  extended 
period  of  time.  When  more  1han90 
percent  of  a  tespoadent'a  home  market 
sales  are  at  prices  below  fire  COP  and 
occur  over  an  extended  period  of  time, 
we  determine  that  there  are  an 
insufficient  number  of  sales  to  serve  as 
the  basis  fornalcuiating  FMV  and  we 
base  FMV  on  constructed  vahre  for  affl 
UA  sales. 


In  this  review,  we  fouiul  that  below- 
cost  sales  were  made  in  substanfiflS 
quantities  because  more  fiian  10  percent 
but  less  than  90  percent  ofRatdffis* 
sales  of  the  subject  merchandise  in 
Canada  were  made  at  prices  belowihe 
COP.  We  further  determined  that  the 
below-cost  sales  were  made  over  an 
extended  time  period  (m  this  casein 
every  month  of  die  FOR).  Finally, 
Ratcliffs  has  provided  ao  Information 
that  would  lead  us  to  conclude  tiiat  its 
below-cost  home  market  sales  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  Acconfingly.  we 
disregarded  all  sales  diat  were  made  at 
prioes  below  the  COP. 

We  based  FMV  on  home  market 
prices  of  the  remaining 
contemporaneous,  above-cost  home 
market  sales.  Product  comparisons  were 
made  using,  in  descending  order  of 
importance,  the  following 
ohmcteristics:  form;  alloy  content; 
gauge;  width:  and  temper. 

Ratcliffs  argued  that  UA  sales  should 
be  compared  to  home  market  sales  at 
the  same  “level  of  trade.”  Howevec, 
what  Ratcliffs  referred  to  as  customers 
at  differeHt  levels  of  trade  were  to  fact 
customers  at  the  same  level  of  Inade 
with  differing  purchasing  regiiirsaMnts 
Further,  we  found  at  verifioaton  that  the 
actual  basis  for  Ratcliffs’  oastoRier 
categorization  (/.«„  Ratcl^s’  perception 
of  w^a  customer's  annual  brass  and 
copper  strip  requirements  would  be. 
regardless  of  supidier)  is  different  from 
the  basis  that  Ratdiffs  reported  to  its 
response  {i.e..  the  annual  volume  of 
brass  miUprodocts  that  the  ciMifuner 
would  purchase  from  RatcliSs^Por  the 
fust  two  of  Ratdiffs'  customer 
categories,  we  saw  no  conelatinn 
between  price  -and  quantity  of  biass  mill 
products  that  customeisin  each 
category  purchased  -from  Ratcli&s. 
According,  for  purposes  of  -the 
preliminary  results,  we  have  rejected 
Ratcliffs'  daim  for  these  catojgories.  For 
the  third  category,  which  existo  aidy  to 
the  home  maricet,  we  did  notea 
condation  between  price  and  quantity. 
Rather  than  granting  Raidiffs*  request 
that  wa  make  a  ievd  of  trade 
adjustment  when  comparing  I.T.&  sales 
to  home  market  sales  in  this  category, 
we  excluded  category  three  heme 
market  sales  from  our  analysis  aince 
these  sales  wece  not  of  ooaapasabla 
quantities  to  the  U.S.  sales. 

We  baaed  home  market  piloas  an 
packed,  ex-toctory  prioes  to  noreilalBd 
purchassiB.  Wemato  tiadnetMOS  tor 
rebates  and  cash  dtocountorOanmllns 
changes  tooanedfortolinri  freight  fa 
accordance  with  19  CFR  353.S6(a).  we 
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made  a  circumstance  of  sale  adjustment 
for  differences  in  credit  expenses.  We 
recalculated  both  U.S.  and  home  market 
credit  because  respondent  used  a 
discount-inclusive,  rather  than  a 
discount-net,  credit  base  in  its 
calculation. 

In  accordance  with  19  CFR  353.46(a], 
we  deducted  home  market  packing 
expenses  and  added  U.S.  packing 
expenses.  At  verification,  we  noted  that 
Ratcliffs  had  overstated  expenses  for 
one  type  of  packing.  Because  Ratcliffs 
did  not  report  in  its  database  the 
packing  form  for  each  sale,  we 
decreased  home  market  packing 
expenses  for  all  home  market  sales  as 
best  information  available  based  on  the 
verified  information. 

Finally,  in  those  instances  in  which 
there  were  no  identical  products  in  the 
home  market  with  which  to  compare 
products  sold  to  the  United  States,  we 
made  adjustments  for  differences  in 
merchandise,  in  accordance  with  19  CFR 
353.57.  These  adjustments  were  based 
on  the  differences  in  costs  of  direct 
material,  direct  labor,  and  variable 
factory  overhead. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
January  1  through  December  31, 1989: 


In  accordance  with  19  CFR  353.6,  the 
Department  normally  considers  margins 
of  less  than  0.5  percent  to  be  de  minimis. 

The  Department  will  issue 
appraisement  instructions  concerning 
Ratcliffs  and  all  other  companies 
directly  to  the  Customs  Service  upon 
completion  of  this  administrative 
review. 

Further,  except  as  noted  below,  the 
post-POR  deposit  rate  for  Ratcliffs  or 
any  other  producer  or  exporter  of 
Canadian  brass  sheet  and  strip  will  be 
that  established  in  the  final  results  of 
this  administrative  review.  Any  deposit 
requirements  will  be  effective  upon 
publication  of  final  results  of  the 
administrative  review  for  all  shipments 
of  brass  sheet  and  strip  from  Canada 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act.  Those  producers  or 
exporters  that  have  previously  been 
reviewed  and  have  been  given  a 
company-specific  cash  deposit  rate  will 


remain  subject  to  the  rate  published  in 
the  final  results  of  that  administrative 
review. 

Deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  any  other  written 
comments  must  be  submitted  in  at  least 
ten  copies  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than  July 
26, 1991,  and  rebuttal  briefs  no  later  than 
12  noon  on  July  30, 1991.  In  accordance 
with  19  CFR  353.38(b),  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  such  hearing 
will  be  held  on  August  1, 1991,  at  1:30 
p.m,  at  the  U.S.  Department  of 
Commerce,  room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to 
participate  in  the  hearing  must  submit  a 
written  request  to  the  Assistant 
Secretary  for  Import  Administration, 
room  B-099,  at  tbe  above  address  within 
10  days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address  and  telephone  number; 

(2)  the  number  of  participants;  (3)  the 
reasons  for  attending;  and  (4)  a  list  of 
the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  an 
interested  party  may  make  an 
affirmative  oral  presentation  only  on 
arguments  included  in  its  briefs. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22(c)(5). 

Dated:  June  24, 1991. 

Eric  I.  Garfinkei, 

Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc.  91-15609  Filed  6-28-91;  8:45  am) 
BILUNG  CODE  3510-DS-W 

Quarterly  Update  of  Foreign 
Government  Subsidies  on  Articles  of 
Quota  Cheese 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Publication  of  quarterly  update 
of  foreign  government  subsidies  on 
articles  of  quota  cheese. 


summary:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared  a 
quarterly  update  to  its  annual  list  of 
foreign  government  subsidies  on  articles 
of  quota  cheese.  We  are  publishing  the 
current  listing  of  those  subsidies  that  we 
have  determined  exist. 

EFFECTIVE  DATE:  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Paul  J.  McGarr, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  (“the  TAA”)  requires  the 
Department  of  Commerce  "the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  the  TAA, 
and  to  publish  an  annual  list  and 
quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies  (as 
defined  in  section  702(h)(2)  of  the  TAA) 
being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese. 

In  the  current  quarter  the  Department 
has  determined  that  the  subsidy 
amounts  have  changed  for  several  of  the 
countries  for  which  subsidies  were 
identified  in  our  last  quarterly  update  to 
the  annual  subsidy  list.  The  appendix  to 
this  notice  lists  the  country,  the  subsidy 
program  or  programs,  and  the  gross  and 
net  amount  of  each  subsidy  on  which 
information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA  (19  U.S.C.  1202  note). 

Dated:  June  25, 1991. 

Eric  I.  Garfinkei, 

Assistant  Secretary  for  Import 
Administration. 


Federal  Register  /  Vol.  56,  No.  126  /  Monday,  July  1,  1991  /  Notices 


29941 


Appendix.— Quota  Cheese  Subsidy  Programs 


Country 

Progfain(s) 

Gross  * 
Subsidy 

Net*  subsidy 

42.U/lb. 

30.2s/lb. 

53.9«/lb. 

1SS.2s/lb. 

48.U/lb. 

61.U/lb. 

56.6</lb. 

68.BS/Ib. 

42.U/lb. 

45.1 4/lb. 
18.6«/lb. 
41.4«/lb. 

42.14/lb. 

30.24/lb. 

53.94/lb. 

165.24/lb. 

48.14/lb. 

61.14/8). 

56.64/lb. 

68.84/8). 

42.14/8). 

45.14/8). 

18.64/8). 

41.44/8). 

60.U/lb. 
41.9</lb. 
46.34/lb. 
101.64/lb. 
40.94/lb. 
58.64/lb.  ' 

60.14/8). 

41.94/8). 

46.34/8). 

101.64/lb. 

40.94/lb. 

58.64/8). 

>  Defined  in  19  U.S.C.  1677(5). 

>  Defined  in  19  U.S.O  1677(6). 


[FR  Doc.  91-15610  Piled  6-28-91;  8:45  am] 

BILUNO  CODE  3S10-OS-M 


[C-538-801] 

Rnal  Negative  Countervailing  Duty 
Determination:  Shop  Towele  from 
Bangladesh 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kristal  Eldredge,  Office  of 
Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone;  (202)  377-0631. 

Final  Determination 
Case  History 

Since  publication  of  our  preliminary 
determination  in  the  Federal  Register  (56 
FR  15330,  April  16, 1991)  (Preliminary 
Determination),  the  following  events 
have  occurred.  We  conducted 
veriHcation  in  Bangladesh  of  the 
questionnaire  responses  of  the 
Government  of  the  People's  Republic  of 
Bangladesh  (GOB),  Sonar  Cotton  Mills 
(Bangladesh),  Ltd.  (Sonar),  Eagle  Star 
Textile  Mills,  Ltd.  (Eagle  Star).  Greyfab 
(Bangladesh),  Ltd.  (Greyfab),  Khaled 
Textile  Mills,  Ltd.  (Khaled),  and 
Shabnam  Textiles  (Shabnam)  from  April 
21. 1991  through  May  2. 1991.  Case  briefs 
were  tiled  by  petitioner  and  respondents 
on  June  4, 1991,  and  rebuttal  briefs  were 
tiled  by  both  parties  on  June  10, 1991.  A 
public  hearing  was  held  on  June  12, 1991, 
at  the  request  of  petitioner. 


Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  shop  towels.  Shop 
towels  are  absorbent  industrial  wiping 
cloths  made  from  a  loosely  woven 
fabric.  The  fabric  may  be  either  100 
percent  cotton  or  a  blend  of  materials. 
Shop  towels  are  primarily  used  for 
wiping  machine  parts  and  cleaning  ink. 
grease,  oil,  or  other  unwanted 
substances  ti*om  machinery  or  other 
items  in  industrial  or  commercial 
settings.  Shop  towels  are  currently 
provided  for  in  subheadings  6307.10.2005 
and  6307.10.2015  of  the  Harmonized 
Tariff  Schedule  (HTS).  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Analysis  of  Programs 

For  purposes  of  this  investigation,  the 
period  for  which  we  are  measuring 
bounties  or  grants  (“the  review  period”) 
is  calendar  year  19M,  which 
corresponds  to  the  most  recently 
completed  tiscal  year  of  the  majority  of 
the  respondent  companies.  The  other 
respondent  companies  each  have 
different  tiscal  years  which  overlap  this 
period.  In  accordance  with  our  practice 
in  such  situations,  we  have  chosen  the 
most  recently  completed  calendar  year 
as  our  review  period. 

Based  upon  our  analysis  of  the 
petition,  responses  to  our 
questionnaires,  verification,  and  written 
comments  from  petitioner  and 
respondents,  we  determine  the 
following; 


I.  Programs  Determined  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Bangladesh  of 
shop  towels  under  the  following 
programs; 

A.  Concessional  Export  Credit 
Financing 

Under  Number  One,  Parts  (i)  and  (ii) 
of  the  “Export  Policy  1989-1991,"  the 
GOB  provides  concessional  interest 
rates  on  export  tinancing  for  non- 
traditional  exports.  Shop  towels  are 
considered  a  non-traditional  export  and, 
therefore,  shop  towel  producers  are 
eligible  for  this  tinancing. 

The  Banking  Control  Department 
(BCD)  of  Bangladesh  Bank,  the  central 
bank  of  Bangladesh,  sets  interest  rate 
bands  for  all  types  of  financing.  There 
are  eleven  interest  rate  bands.  There  are 
three  loan  categories  that  may  apply  to 
the  shop  towel  industry.  These  are  (1) 
Large-  and  Medium-Scale  Industry,  (2) 
Working  Capital  (Other  than  Jute),  and 
(3)  Other  Exports. 

To  utilize  this  program,  a  shop  towel 
producer  applies  for  a  loan  ti-om  a 
commercial  bank  and  specities  that  the 
loan  will  be  used  for  the  export  of  shop 
towels.  If  the  commercial  bank  decides 
to  make  the  loan,  it  is  made  within  the 
band  of  interest  rates  for  “Other 
Exports”.  We  veritied  that  the  band  for 
other  exports  during  the  review  period 
was  8  percent  to  11  percent.  BCD 
Circular  Number  40  of  December  9, 1990, 
changed  this  band  to  8.5  percent  to  11.5 
percent.  The  Bangladesh  Bank  then 
compensates  the  lending  bank  for  the 
difference  between  the  band  of  interest 
rates  charged  to  shop  towel  exporters 
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and  the  band  of  interest  rates  charged 
for  other  short-term  commercial  loans. 

We  verified  that  only  one  company. 
Shabnam,  received  a  loan  under  this 
program  on  which  interest  was  paid 
during  the  review  period.  Because  only 
exporters  are  eligible  for  these  loans,  we 
determine  that  they  are  coimtervailable 
to  the  extent  that  they  are  provided  at 
preferential  rates. 

As  the  benchmark  for  short-term  (less 
than  one-year)  loans,  it  is  our  practice  to 
use  the  average  interest  rate  for  an 
alternative  source  of  short-term 
financirig  in  the  country  in  question.  In 
determining  this  benchmark,  we  will 
normally  rely  upon  the  predominant 
source  of  short-term  financing. 

As  previously  stated,  in  Bangladesh, 
bands  of  interest  rates  are  established 
by  the  BCD  of  Bangladesh  Bank.  We 
verified  that  the  band  of  interest  rates 
on  short-term  conunercial  loans  is  12 
percent  to  20  percent  per  annum.  We 
verified  that  during  the  review  period, 
the  average  interest  rate  applicable  to 
the  predominant  source  of  short-term 
commercial  financing  was  18  percent 
We,  therefore,  selected  18  percent  as  our 
benchmark  rate. 

Comparing  the  benchmark  rate  to  the 
rate  charged  on  the  loan  made  under 
this  program  during  the  review  period, 
we  find  that  this  loan  is  preferential  and, 
therefore,  confers  a  bounty  ex'  grant  on 
exports  of  shop  towels. 

To  calculate  the  benefit  from  the  loan 
made  under  this  program  (Hi  which 
interest  was  paid  di^ng  the  review 
period,  we  followed  the  short-term  loan 
methodology  which  has  been  applied 
consistently  in  our  past  determinations 
and  which  is  described  in  more  detail  in 
the  Subsidies  Appendix  attacdied  to  the 
notice  of  Cold-Rolled  Carbon  Steel  Flat- 
Rolled  Products  from  Argentina;  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order.  49  FR 18006,  April  26. 1984;  see 
also,  Alhambra  Foundry  v.  United 
States,  626  F.  Supp.  402  (CTT,  1985). 
Accordingly,  we  compared  the  amount 
of  interest  actually  paid  daring  the 
review  peri(xi  to  the  amount  that  would 
have  been  paid  at  the  benchmark  rate  of 
18  percent. 

We  verified  that  Shabnam  exports  the 
subject  merchandise  only  to  the  United 
States,  and  therefore,  we  divided  the 
total  interest  savings  by  the  value  of 
Shabnam’s  exports  of  ^e  subject 
merchandise  to  the  United  States  during 
the  review  pericx)  to  obtain  the 
company’s  ad  valorem  rate.  We  then 
wei^t-averaged  the  individual  benefit 
by  each  ccMnpany’s  riiare  of  total 
exports  (rf  the  subject  merchandise  to 
the  United  States.  On  this  basis,  we 


determine  the  benefit  to  be  0.02  percent 
ad  valorem. 

Furthermore,  the  GOB  formerly 
provided  an  additional  two  percent 
incentive  on  interest  rates  when 
exporters  of  non-traditional  goods 
exceeded  export  earning  targets 
established  on  the  basis  of  previous 
year  earnings.  We  verified  that  this 
aspect  of  the  program  was  discontinued 
under  BCD  Circular  Number  33  of 
November  16, 1989. 

B.  Income  Tax  Holiday 

Under  section  45  of  the  Income  Tax 
Ordinance,  1984,  the  GOB  provides  a  tax 
holiday  fex  industrial  undertakings 
provided  that  certain  conditions  are  met. 
All  producers  in  Bangladesh  who  create 
a  new  manufactiuing  operatiem  which 
will  in  turn  create  jobs  are  eligible  for  an 
exemption  from  income  taxes.  However, 
the  number  of  years  a  company  may 
benefit  from  this  program  (iiffers  by 
region.  Under  the  current  statute,  there 
is  a  five-year  exemption  in  developed 
areas;  a  seven-year  exemption  in  less 
developed  areas;  and  a  nine-year 
exemptiem  in  the  least  developed  areas. 
Industrial  undertakings  in  an  Exp(xt 
Processing  Zone  (EPZ)  are  eligible  for  a 
ten-3rear  exemption  from  taxes 
beginning  with  the  first  month  the 
business  commences.  After  ten  years, 
the  income  tax  holiday  is  converted  into 
a  50  percent  tax  rebate  on  export  sales. 
Companies  located  in  the  Hill  Tracts  are 
eligible  for  a  twelve-year  tax  hohday. 

We  verified  that  the  availability  oil  the 
five-year  tax  holiday  is  not  dependent 
on  the  exprartation  of  mercdiandise. 
Furthermore,  we  verified  that  this  tax 
holiday  is  not  limited  to  an  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  However,  as  previously 
stated,  the  number  of  years  a  company 
may  receive  benefits  bom  this  program 
is  based  on  the  region  in  which  it  is 
located. 

Therefore,  we  determine  that  this 
program  confers  a  boimty  or  grant  to  the 
extent  that  shop  towel  producers 
located  in  a  lesser  developed  area,  least 
developed  area,  in  an  EPZ,  or  in  the  Hill 
Tracts  are  allowed  a  longer  income  tax 
holiday  than  producers  located  in  a 
more  developed  region. 

We  verifi^  that  Sonar,  Greyfab, 
Khaled,  and  Shabnam  received  income 
tax  holidays  during  the  review  period. 
Because  Sonar  and  Greyfab  are  located 
in  the  Chittagong  EPZ,  they  are  eligible 
for  a  ten-year  exemption,  while  Khaled 
and  Shabnam  are  eligible  for  a  seven- 
year  exemption  because  they  are 
located  in  a  lesser  developed  region. 

To  determine  whether  countervailable 
benefits  were  provided  under  this 
program  during  the  review  period,  we 


used  the  five-year  tax  holiday  as  our 
"benchmark”.  Any  additional  years  of 
income  tax  holiday  beyond  this 
benchmark  would,  therefore,  confer  a 
countervailable  benefit.  Because  (1)  the 
companies  imder  investigation  who  are 
eligible  for  an  income  tax  holiday  have 
been  eligible  for  such  benefits  for  fewer 
than  five  years  and  (2)  the  companies  do 
not  have  taxable  income  during  the 
review  period,  we  determine  that  the 
income  tax  holiday  did  not  confer  a 
benefit  during  the  review  period, 

C  Export  Performance  Benefit 

In  Bangladesh,  there  is  a  multiple 
exchange  rate  system  made  up  of  two 
legally  recognized  rates:  the  official 
exchange  rate,  which  is  set  by  the  GOB, 
and  the  Secondary  Exchange  Market 
(SEM)  rate,  which  is  determined  by  a 
committee  of  auth<Hized  dealers  and 
approved  by  the  GOB.  A  third  rate,  the 
flow  rate,  also  exists,  but  is  not  used  for 
commercial  transactions. 

The  objective  of  this  system  was  to 
encourage  Bangladeshi  workers  abroad 
to  exchange  their  earnings  through 
official  channels.  Previously,  a  large 
porticxi  of  the  earnings  of  workers 
abroad  was  exchanged  through  a  black 
market.  The  GOB  created  the  rate 
to  discourage  the  use  of  a  black  market 
rate. 

Under  this  multiple  exchange  rate 
system,  most  exporters  are  required  to 
convert  their  export  earnings  at  the  less 
favorable  officnal  rate.  According  to  the 
GOB,  because  exporters  frequently 
complained  about  this  system,  the 
Export  Performance  Benefit  Scheme 
(XPB)  was  created  to  compensate  the 
exporters  for  their  losses.  Under  Number 
Four  of  the  “Export  Policy  1989-1991,” 
the  GOB  allows  exporters  of  non- 
traditional  products  to  receive  a 
remittance  calculated  as  a  portion  of  the 
difference  between  the  official  rate  and 
the  SEM  rate  (the  rate  at  whi(di  most 
imports  are  purchased).  The  authorized 
dealer  pays  out  the  XPB  premium  and 
then  seeks  reimbursement  of  the  XPB 
fi'om  the  Bangladesh  Bank.  Exporters 
located  in  an  EPZ  may  maintain  a 
portion  of  their  earnings  in  a  dollar 
account  and  exchange  the  remainder  of 
their  export  earnings  at  the  SEM  rate. 
Therefore,  exporters  l(x;ated  in  an  EPZ 
are  not  eligible  for  XI%. 

Depending  on  the  amount  of  domestic 
value  or  content  in  the  exported  product, 
exporters  are  entitled  to  a  100  percent, 

70  percent,  or  40  percent  XPB.  A 100 
percent  entitlement  means  that  the 
exporter  can  receive  100  percent  of  the 
di^rence  between  the  c^cial  and  SEM 
rates,  in  effect  granting  the  SEM  rate. 

’The  70  percent  and  40  percent 
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entitlements  similarly  mean  that  the 
exporter  can  receive  70  percent  or  40 
percent  of  the  difference  between  the 
two  rates. 

We  verified  that  Eagle  Star.  Khaled, 
and  Shabnam  received  XPB  during  the 
review  period.  Eagle  Star  is  entitled  to  a 
70  percent  XPB,  while  Khaled  and 
Shabnam  are  entitled  to  a  100  percent 
XPB.  Because  all  exporters  who  are 
eligible  for  XPB  are  required  to  convert 
their  export  earnings  at  the  less 
favorable  official  exchange  rate  while 
most  imports  are  purchased  at  the  SEM, 
the  XPB  is  designed  to  mitigate  the 
exporter’s  losses  by  covering  some  or  all 
of  the  disparity  in  the  two  rates.  For 
example,  when  exporters  go  to  an 
authorized  dealer  to  exchange  their 
export  earnings  fit>m  dollars  to  takas 
(the  Bangladeshi  currency),  they  will 
have  to  exchange  at  the  less  favorable 
official  rate  and,  therefore,  receive 
fewer  takas  per  dollar  than  if  they  had 
been  able  to  exchange  at  the  SEM  rate. 
Conversely,  importers  exchange  their 
takas  for  dollars  using  the  SEM  rate  and, 
therefore,  must  give  the  authorized 
dealer  more  takas  per  dollar  than  they 
would  receive  as  exporters.  Thus,  this 
program  allows  exporters  to  receive  a 
remittance  equal  to  the  difference 
between  the  two  rates. 

However,  during  verification,  we 
noted  that  one  company,  Shabnam, 
applied  for  XPB  twice  for  the  same 
shipments,  once  at  a  100  percent 
entitlement  and  once  at  a  70  percent 
entitlement.  Therefore,  for  some 
transactions,  the  company  received  170 
percent  entitlement.  While  we  verified 
with  the  GOB  that  no  company  is 
supposed  to  receive  more  than  100 
percent  entitlement,  this  company 
received  an  overpayment  and  therefore, 
received  more  than  needed  to  equalize 
the  losses  resulting  from  the  exchange 
rate  differences. 

Furthermore,  we  noted  on  verification 
that  the  commercial  banks  do  not 
consistently  apply  the  official  and  SEM 
exchange  rates  when  applying  them  to 
import  and  export  transactions.  We 
verified  that  the  companies  applied  for 
XPB  at  the  rate  of  either  .61  taka  per 
dollar,  .62  taka  per  dollar,  or  .58  taka  per 
dollar,  which  reflects  the  difference 
between  the  official  and  SEM  rates. 
However,  when  the  commercial  banks 
actually  posted  export  and  import 
transactions  to  the  companies*  accounts 
they  generally  used  rates  with  a  smaller 
difference  between  them.  Therefore,  the 
difference  between  the  claimed  XPB  and 
the  exchange  rate  differential  actually 
used  by  the  commercial  banks  also 
results  in  an  overpayment  to  the 
companies. 


We  determine  that  this  program 
provides  a  countervailable  benefit  to  the 
companies  to  the  extent  that  it  provides 
an  overpayment  of  XPB  beyond  what 
should  have  been  paid  to  equalize  the 
exporter’s  exchange  rates  for  imports 
and  exports. 

We  calculated  the  benefit  by 
calculating  the  average  difference 
between  the  XPB  rate  applied  for  and 
received  by  each  company  and  the 
average  difference  between  the  two 
rates  actually  received  by  the 
companies.  We  multiplied  this  result  by 
each  company’s  total  FOB  amount  to  get 
the  amount  overpaid.  We  added  to  this 
overpayment  any  overpayment 
attributable  to  double  claims. 

We  verified  that  the  payments 
received  by  Eagle  Star,  Shabnam,  and 
Khaled  were  only  based  on  the 
companies,  exports  of  the  subject 
merchandise  to  the  United  States,  and 
therefore,  divided  the  result  by  the  value 
of  exports  of  the  subject  merchandise  to 
the  United  States  during  the  review 
period  to  obtain  each  company’s  ad 
valorem  rate.  We  then  weight-averaged 
the  individual  benefit  by  each 
company’s  share  of  total  exports  of  the 
subject  merchandise  to  the  U.S.  On  this 
basis,  we  determine  the  benefit  to  be 
0.14  percent  ad  valorem. 

D.  GOB  Equity  Infusion  Converted  Into 
An  Interest-Free  Loan 

During  verification,  we  noted  an  entry 
in  Eagle  Star’s  financial  statement 
regarding  a  GOB  equity  converted  loan. 
We  verified  the  following  information 
with  respect  to  this  loan.  On  March  26, 
1972,  Eagle  Star  was  nationalized  by  the 
GOB.  On  June  30, 1983,  when  the 
government  still  owned  the  company,  it 
made  a  capital  investment  of  781,000 
taka  into  the  company.  The  GOB 
returned  the  company  to  its  original 
owners  under  an  agreement  dated  June 
1, 1985. 

One  of  the  terms  of  the  agreement 
was  that  the  original  owners  became 
responsible  for  any  contracts,  loans,  or 
any  other  liabilities  undertaken  by  the 
GOB  while  the  company  was  under  its 
control.  In  addition,  the  original  owners 
of  the  company  had  to  repay  to  the 
government  the  amount  of  capital 
investment  made  by  the  government 
into  the  company.  The  agreement 
specifies  that  the  capital  investment  of 
781,000  taka  would  be  treated  as  a  loan 
to  the  company  to  be  paid  within  nine 
years,  at  an  interest  rate  determined  by 
the  government.  No  interest  was 
charged  to  the  company. 

We  verified  that  receipt  of  this  loan 
was  not  dependent  on  the  exportation  of 
merchandise.  Furthermore,  there  is  no 
evidence  that  this  type  of  loan  is  not 


limited  to  a  specific  industry  or 
enterprise  or  group  of  industries  or 
enterprises.  'ITjerefore,  we  determine 
that  it  is  countervailable  to  the  extent 
that  it  was  made  on  terms  inconsistent 
with  commercial  considerations. 

In  the  absence  of  information  on  long¬ 
term  commercial  interest  rates  in 
Bangladesh,  we  used  as  oiu*  benchmark 
the  same  benchmark  discussed  under 
the  Concessional  Export  Credit 
Financing  section  of  this  notice  [i.e.,  18 
percent).  Comparing  the  benchmark  rate 
to  the  rate  charged  on  the  loan  (0 
percent),  we  find  that  this  loan  was 
made  on  terms  inconsistent  with 
commercial  considerations  and, 
therefore,  confers  a  bounty  or  grant  on 
exports  of  the  subject  merchandise. 

’To  calculate  the  benefit  from  the  loan 
we  followed  the  short-term  loan 
methodology  fully  described  in  the 
Concessional  Export  Credit  Financing 
section  of  this  notice.  We  divided  the 
total  interest  savings  by  the  total  value 
of  Eagle  Star’s  sales  during  the  review 
period  to  obtain  the  company’s  ad 
valorem  rate.  We  then  weight-averaged 
the  individual  benefit  by  exports  of  the 
subject  merchandise  to  the  United 
States.  On  this  basis,  we  determine  the 
benefit  to  be  0.01  percent  ad  valorem. 

n.  Program  Determined  Not  To  Confer  a 
Bounty  or  Grant 

Based  on  the  responses  and 
verification,  we  determine  that  bounties 
or  grants  are  not  being  provided  to 
manufacturers,  producers,  and  exporters 
in  Bangladesh  under  the  following 
program: 

Concessional  Duty  Treatment  Under  the 
Indigenous  Raw  Materials  Provision  of 
S.R.O.  282 

Under  Number  Six,  Part  (i)  of  the 
“Export  Policy  1989-1991,”  the  GOB 
offers  industries  concessional  import 
duties  on  capital  machinery.  This 
program,  administered  by  the  Ministry 
of  Finance,  is  designed  to  help  industries 
modernize  or  improve  their  plant 
facilities.  In  the  first  half  of  the  review 
period,  the  duty  rates  on  capital 
machinery  varied  between  2.5  percent 
and  15  percent.  Statutory  Rules  and 
Orders,  dated  July  25, 1990  (S.R.O.  282/ 
Ll318/Cus.),  revised  the  rate  of  duty  to 
ten  percent. 

There  are  two  separate  provisions 
under  S.R.O.  282  which  allow  a 
company  to  receive  concessional  duty 
treatment.  These  two  provisions  cover 
(1)  industries  which  export  70  percent  or 
more  of  their  production  or  (2)  industries 
which  use  a  minimum  of  70  percent 
indigenous  raw  materials.  Under  either 
of  these  provisions,  an  industry  is 
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entitled  to  a  total  rebate  of  7^  percent  of 
the  ten  percent  duties  paid  at  the  time  of 
importation. 

We  verifled  that  concessional  duty 
treatment  under  the  indigenous  raw 
material  provision  is  open  to  a  large 
number  and  wide  variety  of  industries. 
We  veriHed  that  the  industries  eligible 
for  concessional  duty  treatment  under 
this  provision  are  based  on  a  list 
compiled  by  the  Ministry  of  Textiles  and 
the  Ministry  of  Industries  and  contains 
any  industry  they  believed  was  capable 
of  using  at  least  70  percent  local  raw 
materials.  If  an  industry  is  not  currently 
on  the  list  and  the  company  can  show 
that  it  meets  the  threshold  requirement, 
it  too  may  receive  concessional  duty 
treatment 

Because  receipt  of  concessional  duty 
treatment  under  the  indigenous  raw 
material  provision  of  SJI.0. 282:  (1)  is 
not  contingent  upon  export  performance 
and  (2)  is  not  limited  to  an  enterprise  or 
industiy  or  group  of  enterprises  or 
industries,  we  determine  that  this 
provision  does  not  confer  a  boimty  or 
grant  on  manufacbirers,  producers,  or 
exporters  in  Banglade^. 

III.  Programs  Detmmned  Not  To  Be 
Used 

Based  on  the  responses  and 
verification  we  determine  that 
manufacturers,  producers,  or  exporters 
in  Bangladesh  of  shop  towels  did  not 
apply  for,  claim  or  receive  benefits 
during  the  review  period  for  exports  of 
shop  towels  to  the  United  States  under 
the  following  programs: 

A.  Concessional  Duty  Treatment  Under 
the  Export  Provision  of  S.R.0. 282 

B.  Inccane  Tax  Rebates  Under  Number 
Seven  of  the  "Export  Policy  198&- 
1991" 

C.  Cash  Assistance  for  Exports  Under 
Number  13  of  the  "Export  Policy  198^ 
1991” 

D.  Import  Duty  Exemption  For 
Companies  Located  in  an  Export 
Processing  Zone 

rv.  Program  Determined  Not  to  Exist 

Based  on  the  responses  and 
verification,  we  determine  that  the 
following  program  does  not  exist: 

Rebates  on  Insurance  Premiums 

Number  Eight  of  the  “Export  Policy 
1989-1991"  provides  for  rebates  on 
insurance  premiums.  However,  we 
verified  that  this  program  has  never 
been  put  into  effect.  Sadbaran  Bima 
Corporation,  the  state-owned  general 
insurance  corporation,  never  issued  an 
order  or  circular  putting  this  program 
into  effect 

The  total  ad  valarem  benefits 
received  by  Bangladeshi  manufacturers. 
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producers,  and  exporters  of  shop  towels 
equals  0.17  percent  This  amount  is  de 
minimis  and  pursuant  to  19  CFR  355.7, 
we  determine  that  e^qiorts  of  shop 
towels  from  Bangladesh  are  not 
receiving  benefits  which  constitute 
countervailable  boimties  or  grants. 

Comments 
Comment  1 

Petitioner  argues  that  the  provision  of 
duty-free  importation  of  machinery, 
equipment,  and  raw  materials  to 
companies  located  in  the  EPZ  is  a 
countervailable  bounty  or  grant 
benefitting  Sonar.  Specifically, 
petitioner  asserts  that  although  the 
machinery  imported  by  Sonar  in  1990 
was  and  remains  inoperable,  the 
company  received  a  coimtervailable 
benefit  because  it  was  not  required  to 
pay  import  duties  on  this  machinery. 
Further,  the  company  imported  yam  free 
of  duty  due  to  its  location  in  the  zone 
and,  therefore,  received  a 
countervailable  benefit. 

Respondents  argue  that  although 
Sonar  did  import  machinery  in  1990  free 
of  duty,  the  machinery  was  defective 
when  imported  and  remains  inoperative 
and,  therefore,  the  company  did  not 
receive  a  competitive  and  commercial 
benefit.  Further,  respondents  stated  that 
they  have  refused  to  pay  for  the 
machinery  and  have  been  engaged  in 
negotiations  with  the  supplier 
concerning  the  disposition  of  the 
machinery  which  may  include  its  return 
or  replacement.  They  further  assert  that 
there  is  no  benefit  through  the  duty-free 
importation  of  raw  materials  into  the 
EI^  because  the  entire  zone  acts  as  a 
bonded  warehouse  in  which  the  raw 
materials  are  incorporated  in  the 
finished  product  and  re-exported. 

DOC  Position 

With  respect  to  raw  materials  which 
are  physically  incorporated  into  the 
exported  product,  we  agree  with 
respondents  that  no  benefit  arises.  This 
is  because  duty-free  importation  of  these 
materials  is  equivalent  to  duty 
drawbadc,  wdiich  does  not  confer  a 
bounty  or  grant. 

WiA  respect  to  the  duty-free 
importation  of  machinery,  we  have 
determined  that  the  facts  in  this  case 
raise  an  issue  of  first  impression.  In  the 
instant  case,  the  imported  machinery 
was  defective,  and  we  verified  that  the 
machinery  had  not  been  used  in 
production  of  any  kind,  including 
production  of  the  subject  merchandise. 
Indeed,  there  is  nothing  that  would  lead 
us  to  conclude  that  the  machinery  will 
ever  be  used  in  production. 

But  for  the  complicating  factor  of  the 
well-publknzed  hurricane,  which  may 
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make  it  difficult  to  prove  to  the  supplier 
(or  any  tribunal  resolving  a  contractual 
dispute  between  the  supplier  and  the 
importer)  that  the  machinery  was 
defective  cm  delivery,  it  is  reasonable  to 
assume  that  the  machinery  would  have 
been  returned  to  and/or  replaced  by  the 
company  that  manufactured  it.  If  the 
machinery  had  been  returned,  then  there 
would  clearly  be  no  benefit  arising  fi'om 
the  duty-free  importation  of  the 
machinery.  If  it  had  been  replaced,  then 
the  bmiefit  would  arise  from  the  duty¬ 
free  treatment  of  the  replacement 
machine,  not  from  the  fact  that  duties 
were  not  paid  on  a  machine  that  was 
not,  and  could  not  be  used  to  produce 
the  subject  merchandise. 

Conseq\iently,  we  are  faced  with  a 
situation  in  whidi  no  use  whatsoever 
has  been  made  of  the  equipment  the 
purchase  of  which  was  allegedly 
subsidized,  and  further,  that  there  is 
reason  to  believe  the  machinery  will  be 
re-exported.  Thus,  in  effect,  the  firm  is 
no  better  off  than  if  it  had  never 
purchased  the  machinery  at  all.  Under 
these  circumstances,  we  determine  there 
to  be  no  countervailable  benefit. 

Comment  2 

Petitioner  argues  that  the  allowance  of 
foreign  currency  accounts  used  for  the 
purchase  of  imported  raw  materials  by 
companies  located  in  the  EPZ  provides  a 
coimtervailable  benefit  because 
importers  are  not  required  to  use  the 
official  exchange  rate,  as  they  would 
normally  be  required  to  do,  and  this 
results  in  a  savings  to  the  companies. 
Petitioner  cites  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Certain 
Steel  Wire  Nails  from  Thailand,  52  FR 
36987  (October  2. 1987)  (Thai  Nails)  in 
support  of  its  argument. 

Respondents  argue  that  Sonar  and 
Greyfab  do  not  receive  any  benefit 
merely  from  being  able  to  purchase 
imports  using  foreign  currency  accounts. 
They  assert  tfiat  holding  foreign 
currency  accounts  (dollar  accounts)  is 
the  same  as  an  exporter,  not  located  in 
the  zone,  receiving  100  percent  XPB. 

Also,  respondents  assert  that 
petitioner’s  citation  to  Thai  Nails  in 
support  of  their  assertion  that  holding 
foreign  currency  accounts  provides  a 
countervailable  benefit  does  not  apply. 

DOC  Positian 

We  disagree  that  the  ability  to  hold 
dollar  accounts  provides  a 
countervailable  benefit  to  the  companies 
located  in  the  EPZ. 

Companies  located  in  the  EPZ  pay  for 
their  imports  directly  ftwm  their  dollar 
accounts  and  therefore  incur  no 
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exchange  rale  losses.  However,  the  Xra 
program,  which  is  designed  to  return  to 
companies  outside  the  EPZ  toe 
difference  between  the  official  and  SEM 
exchange  rates,  also  effectively 
eliminates  any  exchange  rate  losses.  We 
have  determined  that  ttere  is  no 
countervailable  benefit  {Hovided  under 
the  XPB  program  when  tlu 
reimbursement  by  the  GOB  equals  the 
difference  betwe^i  the  two  rates.  (See, 
the  Department’s  Preliminary 
Determination}.  Although  the 
Department  has  found  the  XPB  program 
to  be  countervailable  for  purposes  of 
this  final  determination,  the  basis  of  that 
finding  is  rooted  exclusively  in  the 
manner  in  which  the  program  was 
administered.  Had  the  program  been 
administered  as  designed,  we  would  not 
have  identified  any  countervailable 
benefit. 

Because  tois  program  and  the  XPB 
counteract  the  difiCTences  in  the 
applicable  exchange  rates  for  converting 
export  proceeds  a^  for  converting 
currency  for  purchasing  imports,  there 
are  no  savings  attributable  to  the 
holding  of  dollar  accounts  to  those 
cranpanies  located  in  the  E2^ 

Further,  petitioner’s  rdiance  upon 
Thai  Nails  is  inappropriate  because  in 
that  case  foreign  currency  accounts 
were  determined  not  to  be  used. 

Comment  3 

Petitioner  argues  that  because  Sonar 
and  Greyfab  are  allowed  to  convert 
their  export  earnings  at  the  higher  SEM 
rate,  they  receive  a  countervailable 
benefit. 

Respondents  argue  that  these 
companies  do  not  receive  a 
countervailable  benefit  merely  because 
they  are  eligible  to  convert  a  portion  of 
their  export  earnings  at  the  SEM  rate. 
Tney  assert  that  the  conversion  of 
export  earnings  at  the  SEM  rate  is 
essentially  the  same  as  an  exporter 
receiving  100  percent  XPB.  Further,  the 
portion  of  their  export  earnings  which  is 
converted  into  local  currency  is  used  to 
pay  for  local  expenses. 

DOC  Position 

We  agree  with  respondents  that  the 
eligibility  of  a  company  to  convert  its 
export  earnings  at  the  SEM  rate  is 
equivalent  to  receiving  a  100  percent 
XPB  entitlement  The  receipt  of  100 
percent  XPB,  when  it  is  properly  applied 
for  and  received,  does  not  constitute  a 
benefit  (see,  the  Department’s 
Preliminary  Determination].  Therefore,  a 
program  that  essentially  provides  the 
same  entitlement  does  not  constitute  a 
countervailable  bounty  or  grant 


Comment  4 

Petitioner  argues  that  toe  interest-free 
loan  to  repay  a  prior  GOB  investment  in 
Eagle  Star  is  inconsistent  wito 
commercial  considerations  imder  19 
U.S.C.  1677(5)(A)  and,  therefore,  confers 
a  countervailable  bounty  or  grant 

Respondents  argue  that  this  interest- 
fioe  loan  did  not  provide  e 
countervailable  benefit  to  Eagle  Star. 
They  assert  that:  (1]  Thousands  of 
companies  were  nationalized  by  the 
govemmoit  and  subsequently  returned 
to  private  ownership  under  similar 
forced  conditions;  (2)  the  companies  had 
no  choice  but  to  accept  the  terms  laid 
down  by  the  government;  and  (3]  several 
yem^  of  repairs,  maintenance,  and 
expansion  were  necessary  after  the 
company  was  returned  to  private 
ownership.  All  of  these  factors  show 
that  the  government  “investment” 
conferred  no  real  benefit. 

DOC  Position 

There  is  nothing  on  the  record  to 
support  respondents’  contention  that 
’’thousand  of  companies  were 
nationalized  by  the  government  and 
subsequently  returned  to  private 
ownership  under  similar  forced 
conditions."  Therefore,  we  determine 
toat  this  loan  is  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  We  further 
agree  with  petitioner  that  the  loan  was 
made  on  terms  inconsistent  with 
commercial  considerations. 

Comment  5 

Petitioner  argues  that  ££igle  Star’s 
receipt  of  concessional  duty  treatment 
for  importation  of  machinery  provides  a 
countervailable  benefit.  They  assert  that 
because  Eagle  Star  qualifies  for 
eligibility  for  concessional  duty 
treatment  under  both  the  indigenous 
raw  material  provision  and  the  level  of 
exports  provision  of  S.R.O.  282,  it  may 
have  received  the  concessional  duty 
treatment  for  attaining  the  required  level 
of  exports  rather  than  by  reason  of  using 
a  given  amount  of  indigenous  raw 
materials.  They  further  argue  that  the 
machinery  receiving  concessional  duty 
treatment  is  used  to  make  gray  fabrics,  a 
majcH*  input  for  shop  towels  a^ 
therefore,  this  prevision  should  be 
considered  an  upstream  subsidy  under 
19  U.S.C.  1677-1, 

Respondents  argue  that  Eagle  Star 
could  only  receive  concesskmal  duty 
treatment  under  the  indigenous  raw 
material  provision  of  S.R.O.  282  because 
the  company  did  not  export  70  percent 
or  more  of  its  products  dining  the  review 
period. 


DOC  Position 

The  Department  agrees  wiA 
respondents.  An  analysis  of  the  sales 
figures  contained  in  our  verification 
report  demonstrates  that  toe  company 
did  not  meet  toe  export  requirement  itx 
concessional  duty  treatment.  Moreover, 
even  if  the  company  had  met  the 
requirement  for  reempt  df  concessional 
duty  treatment  on  the  basis  of  export 
levels,  the  machinery  in  question  was 
imported  in  1988.  It  is  the  Department’s 
practice  that  recinrring  benefits  are  to  be 
expensed  in  toe  year  of  receipt  (/.e., 
1988).  Therefore,  the  issue  would  in  any 
case  be  moot. 

Comment  6 

Petitioner  argues  that  Shabnam’s 
receipt  a  low  interest  loan  under 
concessional  export  credit  financing  is 
inconsistent  wito  commercial 
considerations  and,  th^fore,  provides 
a  countervailable  benefit.  They  further 
assert  that  the  benchmaik  rate  should 
be  18  percent 

Respondents  aigue  that  because  toe 
bank  required  the  cmnpany  to  pay 
various  other  charges,  such  as  a 
watchman’s  salary,  the  effective  interest 
rate  is  actually  higher  than  nine  percent 

DOC  Position 

We  agree  wito  petitioner.  We  verified 
that  the  most  common  nominal  interest 
rate  on  short-tenn  commercial  financing 
is  18  percent  Furthermore,  it  was 
confirmed  that  any  additional  charges 
levied  on  the  loan  would  be  applied  to 
every  loan,  whether  concessional  or  not 
Therefore,  if  an  effective  interest  rate 
comparison  was  performed,  the  effect  of 
the  additional  charges  on  concessional 
and  commercial  loans  would  caned 
each  other  out 

Comment  7 

Petitioner  argues  that  the  receipt  of 
low-interest  packing  credits  to  cover 
freight  expenses  provides  a 
countervailable  benefit  to  Khaled. 

DOC  Position 

We  verified  that  the  packing  credits 
received  by  Khaled  were  at  a 
commercial  interest  rate  and,  therefore, 
were  not  preferential. 

Comment  8 

Petitioner  argues  that  the  receipt  of 
double  XPB  payments  by  Khaled 
constitutes  a  countervailable  benefit. 

Respondents  contend  that  a 
countervailable  benefit  cannot  be 
unwittingly  furnished  by  a  government 
where  participants  in  an  otherwise  non- 
countervailable  program  unintentionally 
or  inadvertently  obtain  through 
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improper  application  more  than  they 
were  entitled  to  under  the  program. 

DOC  Position 

We  agree  with  petitioner.  Althou^ 
the  program  is  not  designed  to  provide 
double  benefits,  Khaled’s  exports  did 
benefit  from  extra  payments.  Therefore, 
we  find  the  overpayment  of  XPB  to 
Khaled  to  be  a  countervailable  benefit. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
inspecting  internal  documents  and 
ledgers,  tracing  information  in  the 
responses  to  source  documents, 
accounting  ledgers  and  financial 
statements,  examination  of  original 
source  documents  and  collecting 
additional  information  that  we  deemed 
necessary  for  making  our  final 
determination.  Our  verification  results 
are  outlined  in  detail  in  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B-099)  of  the  Main 
Commerce  Building. 

Suspension  of  Liquidation 

Due  to  the  fact  that  the  estimated  net 
bounty  or  grant  rate  is  de  minimis,  we 
are  not  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  on  entries 
of  shop  towels  from  Bangladesh. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d)). 

Dated:  June  24. 1991. 

Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-15611  Filed  6-28-91: 8:45  am] 
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Standard  Pipe  and  Line  Pipe  From 
Argentina;  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
reviews. 

summary:  On  February  1. 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
reviews  of  the  countervailing  duty 
orders  on  standard  pipe  and  line  pipe 


from  Argentina.  We  have  now 
completed  those  reviews  and  determine 
the  total  bounty  or  grant  to  be  zero  for 
both  products  during  the  period  July  14, 
1988  through  December  31, 1988. 
EFFECTIVE  DATE:  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  1, 1991,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (56  FR 
4044)  the  preliminary  results  of  its 
administrative  reviews  of  the 
countervailing  duty  orders  on  standard 
pipe  and  line  pipe  from  Argentina  (53  FR 
37619:  September  27, 1988).  The 
Department  has  now  completed  those 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  certain  welded  carbon 
steel  pipe  products  from  Argentina. 
These  products  constitute  the  following 
two  separate  "classes  or  kinds”  of 
merchandise: 

(1)  Standard  Pipe:  Certain  circular 
welded  carbon  steel  pipes  and  tubes, 
0.375  inch  or  more  but  not  over  16  inches 
in  outside  diameter,  generally  known  in 
the  industry  as  standard  pipe.  This  is  a 
general-purpose  commodity  used  in  such 
applications  as  plumbing  pipe,  sprinkler 
systems,  and  fence  posts.  Standard  pipe 
may  be  supplied  with  an  oil  coating 
(black  pipe)  or  may  be  galvanized,  and 
is  sold  in  plain  ends,  threaded,  threaded 
and  coupled,  or  beveled.  These  products 
are  generally  produced  to  American 
Society  for  Testing  and  Materials 
(ASTM)  specifications  A-120,  A-S3  or 
A-135.  During  the  review  period, 
standard  pipe  was  classifiable  under 
item  numbers  610.3231,  610.3234, 

610.3241,  610.3242,  610.3243,  610.3252, 
610.3254,  610.3256,  610.3258  and  610.4925 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA).  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7306.30.1000, 
7306.30.5025,  7306.30.5030,  7306.30.5040, 
7306.30.5045,  7306.30.5050,  7306.30.5060, 
7306.30.5065  and  7306.30.5075.  Oil 
country  tubular  goods  are  not  covered 
by  this  countervailing  duty  order. 

(2)  Line  Pipe:  Certain  welded  carbon 
steel  American  Petroleum  Institute  (API) 
line  pipe,  0.375  inch  or  more  but  not  over 


16  inches  in  outside  diameter,  known  in 
the  industry  as  line  pipe.  Line  pipe 
generally  is  produced  to  API 
specification  5L.  Line  pipe  is  used  for  the 
transportation  of  gas,  oil,  or  water, 
generally  in  pipeline  or  utility 
distribution  systems.  During  the  review 
period,  line  pipe  was  classifiable  under 
TSUSA  item  numbers  610.3208  and 
610.3209,  and  is  currently  classifiable 
under  HTS  item  niunbers  7306.10.1010 
and  7306.10.1050. 

The  TSUSA  and  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  reviews  cover  the  period  July  14, 
1988  through  December  31, 1988  and  six 
programs. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  the  petitioners,  the  Line 
Pipe  and  Standard  Kpe  Subcommittees 
of  the  Committee  on  Pipe  and  Tube 
Imports,  and  from  a  respondent. 
Comatter,  S.A. 

Comment  1:  Petitioners  assert  that  the 
Department  did  not  verify  the  1988  tax 
incidence  study  submitted  with  the 
questionnaire  response,  but  instead 
verified  a  proxy  for  that  study,  an 
independent  calculation  prepared  by  the 
Argentine  Steel  Industry  Chamber. 

Thus,  petitioners  maintain,  the 
information  in  the  1988  study  contained 
in  the  questionnaire  response  regarding 
the  cost  structure  and  the  indirect  tax 
incidence  on  the  subject  merchandise 
remains  unverified. 

Department’s  Position:  We  disagree. 

As  the  verification  report  clearly 
indicates,  the  Department  verified  the 
1988  tax  incidence  study  prepared  by 
Comatter,  which  appears  in  Attachment 
10  of  the  questionnaire  response  and  on 
which  the  Government  of  Argentina 
based  its  reembolso  rebate.  Pages  4-12 
of  the  verification  report  contain  a 
detailed  discussion  of  the  verification  of 
the  cost  structure  of  the  subject 
merchandise  and  of  the  indirect  tax 
incidence  at  the  final  stage  of 
production.  Section  1.B  of  the  report 
discusses  verification  of  the  analysis  of 
the  prior-stage  tax  incidence  found  in  an 
independent  study  prepared  by  the  Steel 
Industry  Chamber.  This  study,  which 
used  publicly  available  data,  contains  a 
comparison  of  some  of  its  results  with 
selected  information  on  hot-rolled  coil 
production  by  a  prior-stage  supplier 
(pages  13-14  of  the  verification  report). 
The  information  on  the  amounts  of  prior- 
stage  tax  incidence  in  that  independent 
Chamber  study  was  comparable  to  that 
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found  in  the  Comatter  study  (page  15  of 
the  verification  report).  Having 
adequately  veriHed  the  prior-stage  and 
Hnal-stage  indirect  tax  inoideoce,  die 
Department  aooepted  the  study 
submitted  by  the  Government  of 
Argentina  in  the  questionnaire  response 
as  a  reasonable  calculation  of  the 
indirect  tax  incidence  on  die  sidiject 
merchandise. 

Comment  2:  Petitioners  argue  that  the 
Steel  IndusUy  Chamber's  in^pendent 
study  should  be  rejected  because  it 
constitutes  new  information  presented 
for  the  first  time  at  verification.  Ibe 
study  should  also  be  rejected  because 
interested  parties  did  not  have  an 
opportunity  to  analyze  or  comment  upon 
the  information,  since  substantial 
portions  of  the  supporting  documents 
were  imt  brou^t  bade  as  verification 
exhibits  and  made  part  of  the  record. 
Therefore,  the  entire  amount  of  indirect 
taxes  on  natimial  raw  materials  used  as 
inputs  for  hot-rolled  coil  should  be 
considered  unverified  and  iMtt 
considered  allowable  for  rebate  under 
the  reembolso. 

Respondents  point  out  that  the 
Comatter  study  provided  in  Attachment 
10  of  the  questionnaire  response,  and 
venfied  by  the  Department,  provided  the 
basis  for  the  establishment  of  the 
reembolso  rebate  rate  and  that  the 
Goveiranent  of  Argentina  and  the  ^el 
Industry  Chamber  provided  the 
independent  study  only  as  addkional 
proof  of  the  reasonaUeness  of  the 
Comatter  study.  It  was.  therefore, 
appropriate  that  the  Government  of 
Argentina  presented  the  independent 
study  at  verification.  Furthermore, 
respondents  argue  that,  in  Final  Results 
of  Countervailing  Duty  Administrative 
Review:  Certain  Apparel  from  Argentina 
(54  ¥R  22466;  May  24. 1989).  the 
Department  stated  that,  in  reviewing  tax 
incidence  studies,  it  was  wilfing  to 
accept  additional  infoimation  on  prior- 
stage  taxes  as  a  means  of  supplementing 
a  government  study  that  was  not  fully 
documented.  According  to  respondents, 
the  Government  of  Aigentina  has 
satisfied  these  standards.  Lastly, 
respondents  point  out  that  specific 
exhibits  attached  to  the  verification 
report  contain  mforoiation  to  document 
the  sections  of  the  independent  study  of 
concern  to  petitioners. 

Department’s  Position:  We  disagree 
with  petitioners.  The  independent  study 
was  presented  as  farther  corroborating 
evidence  of  the  reasonableness  of  die 
information  provided  in  the 
questionnaire  response  and  was 
properiy  submitted  at  verification.  Ibe 
verification  team  spot-checked  die 
information  and  found  it  to  be 


accurately  reported;  key  docummits 
related  to  the  inefepeodimt  study  were 
induded  in  the  record  as  verification 
exhibits.  The  Department  is  under  no 
obligation  to  bring  back  as  verification 
exhibits  every  supporting  document  it 
has  reviewed. 

Comment  3:  Petitioners  argue  that  the 
Department  erred  in  conduding  that  the 
reembolso  rebate  does  not  constitute  an 
excessive  rebate  of  mdirect  taxes,  since 
many  prior-stage  and  final-stage  taxes 
were  either  unverified  or  were  paid  on 
inputs  not  physically  incorporated  in 
standard  pipe  and  1^  pipe. 

Accordingly,  the  Department  diould 
not  take  them  into  account  m  calculating 
the  amount  of  indired  taxes  allowaUe 
for  rebate  under  the  reendiolso. 
According  to  petitioners,  the  allowable 
tax  incidence  on  physically  incorporated 
inputs  into  standard  pipe  and  line  pipe 
is  lower  than  the  reembolso  rebate  rate, 
and  the  D^artment  should  countervail 
the  difierence. 

Respondents  submit  that  based  on 
the  prior-stage  tax  rnddence  on  hot- 
rolled  coil  ai^ady  verified  by  the 
Department  in  a  s^arate  proceeding. 
Final  Results  of  Coimtervailing  Duty 
Administrative  Review;  Certain  Cold- 
Rolled  Carbon  Steel  Flat-Rolled 
Products  born  Argentina  (56  FR  26527; 
June  21. 1991),  and  the  information 
conceded  or  not  contested  by 
petitioners,  the  total  tax  incidence  on 
welded  pipe  exceeds  the  amount 
rebated  under  the  reembolso. 

Department’s  Position:  We  disagree 
with  petitioners.  The  Department  has 
verified  and  accepted  the  information  in 
the  Comatter  study  presented  in 
Attachment  10  of  the  questionnaire 
response  (see  Comment  1).  However, 
even  assuming,  arguendo,  that  prior- 
stage  tax  information  from  that  study 
was  unverified,  as  petitioners  contend, 
the  Department  determined,  using 
verified  information  contained  in  the 
record  of  this  review,  that  the  Argentine 
pipe  producers  received  no  overrebate 
of  indirect  taxes  during  the  review 
period.  We  reached  this  conclusion  by 
taking  into  account  only  the  indirect 
taxes  imposed  on  transactions 
throughout  the  Arg^tine  economy  (the 
statistics  tax.  the  stamp  tax,  the  capital 
tax,  the  turnover  tax,  the  municipal 
taxes,  and  the  bank  debit  tax)  for  the 
first  and  second  stages  of  productloiL 
For  the  first  stage  of  production,  we 
added  the  rates  of  these  taxes  and 
obtained  a  total  sum.  For  the  second 
stage  of  production,  we  multiplied  this 
sum  by  the  peroentage  of  lutionaJ  raw 
material  content  in  hot-rolled  coil, 
presented  in  verification  eidiibK  VE  36. 

To  this  result,  we  added  the  same 


indirect  tax  rates  as  in  the  previous 
stage  to  obtain  the  in^rect  tax 
incidence  on  hot-rolled  coil.  For  the  final 
stage  of  production,  we  multiplied  the 
indirect  tax  incidence  on  hot-rolled  coil 
by  the  percentage  hot-rolled  coil 
incorporated  into  pipe  and  tid>e.  To  this 
figure,  we  added  the  final-stage  indirect 
taxes  verified  in  pages  4-12  of  the 
verification  report.  As  a  result,  the 
Department  finds  a  cumulative 
allowable  indirect  tax  incidence  that 
exceeds  the  amoimt  of  the  reembolso 
rebate.  Therefore,  we  determine  that  the 
reembolso  program  does  not  provide  an 
overrebate  of  prior  and  final-stage 
indirect  taxes. 

Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  we  determine  the  total  bounty 
or  grant  to  be  zero  during  the  period  July 
14, 1966  through  DeceraW  31, 198a 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  entries  of  this 
merchandise  entered,  or  withdrawn 
bom  warehouse,  for  consun^fion  on  or 
after  July  14, 1988  and  exported  on  or 
before  December  31. 198a 

Further,  the  Department  will  instruct 
the  Customs  Service  to  waive  cash 
<leposit8  of  estimated  countervailing 
duties  on  all  shipments  oS.  this 
merchandise  entered,  or  withdrawn 
bom  warehouse,  for  consumptirm  on  or 
aber  the  date  of  publication  of  this 
notice.  This  deposit  waiver  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)  (1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)  h)) 
and  1 9  CFR  355.22. 

Dated:  June  25, 1991. 

Eric  1.  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-15612  Filed  6-26-91;  8:45  am) 
BILLING  CODE  351l>-OS-M 


University  of  California,  San  Francisco, 
et  al.;  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Imputation  Act  of  1966  (Pub. 
L  89-651, 80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8'.30  a.fa.  and  5  pjn.  in  room  4204,  U.S. 
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Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number.  90-232.  Applicant: 
University  of  California,  San  Francisco, 
San  Francisco,  CA  94143-0556. 
Instrument:  Stopped-flow 
Spectrofluorimeter,  Model  SF-51  with 
Ratio  Mixing  Accessory.  Manufacturer 
Hi-Tech  Scientific  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  56  FR  4047, 
February  1, 1991.  Reasons:  The  foreign 
instrument  provides:  (1)  dead  time  less 
than  5  ms  with  multiple  access  ports,  (2) 
simultaneous  measurement  of 
fluorescence,  light  scattering  and 
absorbance  and  (3)  a  data  acquisition 
rate  of  10  kHz  per  emission  port.  Advice 
Submitted  By:  National  Institutes  of 
Health,  April  29, 1991. 

Docket  Number  90-234.  Applicant: 
U.S.  Department  of  Agriculture,  Athens, 
GA  30613.  Instrument:  Micro¬ 
spectrophotometry  System,  Model 
UMSP  80  UV-VIS-IR.  Manufacturer: 
Carl  Zeiss,  West  Germany.  Intended 
Use:  See  notice  at  56  FR  4047,  February 
1, 1991.  Reasons:  The  foreign  instrument 
provides:  (1)  Spatial  resolution  of  0.25 
p.m.  (2)  a  spectral  range  from  240  to  2100 
nm  and  (3)  both  image  and  illumination 
monochrometers.  Advice  Submitted  By: 
National  Institutes  of  Health,  March  25, 
1991. 

The  National  Institutes  of  Health 
advises  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientiflc  value  to  either  of  the  foreign 
instruments. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

(FR  Doc.  91-15613  Filed  6-28-91:  8:45  am) 
BILLING  CODE  3S10-OS-M 

University  of  Illinois,  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  ScientiHc,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 


L  89-651.  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  91-025.  Applicant: 
University  of  Illinois,  Urbana,  IL  61801. 
Instrument:  Electron  Microscope  for 
Surface  Studies,  Model  JEM  2000EX. 
Manufacturer  JEOL,  Japan.  Intended 
Use:  See  notice  at  56  FR  11546,  March 
19, 1991.  Order  Date:  November  15, 1990. 

Docket  Number:  91-028.  Applicant: 
University  of  Pittsburgh,  Pittsburgh,  PA 
15260.  Instrument:  Electron  Microscope, 
Model  EM  902/PC,  Manufacturer:  Carl 
Zeiss,  West  Germany.  Intended  Use:  See 
notice  at  56  FR  11546,  March  19, 1991. 
Order  Date:  October  2, 1990. 

Docket  Number:  91-039.  Applicant: 
Wesley  Medical  Research  Institutes, 
Wichita,  KS  67208.  Instrument:  Electron 
Microscope  System,  Model  CMlO/PC 
with  Plate  Camera.  Manufacturer:  N.V. 
Philips.  The  Netherlands.  Intended  Use: 
See  notice  at  56  FR  13625,  April  3, 1991. 
Order  Date:  January  18, 1991. 

Docket  Number:  91-043.  Applicant: 
Department  of  Veterans  Affairs  Medical 
Center.  Albany,  NY  12208.  Instrument: 
Electron  Microscope,  Model  H-7000. 
Manufacturer:  Hitachi/Nissei  Sangyo 
America,  Japan.  Intended  Use:  See 
notice  at  56  FR  14929,  April  12, 1991. 
Order  Date:  June  30, 1988. 

Docket  Number:  91-047.  Applicant 
Ball  State  University,  Muncie,  IN  47306. 
Instrument:  Electron  Microscope,  Model 
H-600-3.  Manufacturer:  Nissei  Sangyo, 
Japan.  Intended  Use:  See  notice  at  56  FR 
14930,  April  12, 1991.  Order  Date: 
October  3, 1990. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  each  instrument 
or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  ^rvice. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc.  91-15614  Filed  6-26-91;  8:45  am] 
BILUNG  CODE  3510-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Mid-Atlantic  Fishery 
Management  Council’s  Squid,  Mackerel 
and  Butterfish  Committee  and  its  Large 
Pelagics  Committee  will  meet 
simultaneously  on  July  16, 1991,  at  the 
Radisson  Hotel,  700  Settlers  Landing. 
Hampton.  VA.  (telephone:  804-727- 
9700).  The  Council  will  begin  its  regular 
meeting  at  the  same  location  on  July  17 
at  1:30  p.m.,  and  adjourn  on  July  18  at 
approximately  1  p.m. 

The  Council  will  possibly  vote  on 
amendment  #4  to  the  Atlantic  Mackerel. 
Squid,  and  Butterflsh  Fishery 
Management  Plan;  review  National 
Marine  Fisheries  Service  emergency 
rules  for  swordfish;  hear  committee 
reports;  and  consider  other  fishery 
management  matters  as  deemed 
necessary.  The  Council  may  go  into 
closed  session  (not  open  to  the  public), 
to  discuss  personnel  and/or  national 
security  matters. 

For  more  information  contact  John  C. 
Bryson,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE 19901;  telephone;  (302) 
674-2331. 

Dated:  June  25, 1991. 

David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

(FR  Doc.  91-15553  Filed  6-26-91;  8:45  am) 
BILUNG  CODE  3S10-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  Import  Charges  for  Certain 
Textile  Products  Produced  or 
Manufactured  in  Korea 

June  26, 1991. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
charges  for  certain  textile  products 
exported  in  1990. 

EFFECTIVE  DATE:  July  3. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
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Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  adjust  1990 
and  1991  import  charges  made  to  certain 
categories  for  non-quota  merchandise 
exported  in  1990. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  M756, 
published  on  December  10, 1990).  Also 
see  55  FR  1706,  published  on  January  18, 
1990;  and  55  FR  51754,  published  on 
December  17, 1990. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

June  26, 1991. 

Conunissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Textile 
Agreement  of  November  21  and  December  4, 
1986,  as  amended  and  extended,  between  the 
Govermnents  of  the  United  States  and  the 
Republic  of  Korea,  I  request  that,  effective  on 
July  3, 1991,  for  goods  exported  in  1990,  you 
deduct  the  following  amoimts  from  the  1990 
charges  made  to  Categories  229  and  669-0  • 
in  Group  I  (see  directive  dated  January  11, 


1990): 

Category 

Amount  to  be  deducted 

229 . 

20,155  kilograms. 

555,476  kilograms. 

669-0 . 

Also,  you  are  directed  to  deduct  the 
following  amounts,  for  goods  exported  in 
1990,  from  the  1991  charges  made  to  the 
following  categories  (see  directive  dated 
December  4, 1990).  These  same  quantities 
shall  be  charged  to  the  corresponding 
categories  for  1990. 


>  Category  669-0;  all  HTS  ntunbera  except 
6305.31.0010, 6305.31.0020  and  6305.39.0000. 


Category 

Amount  to  be  deducted/ 
charged 

Sroup  1 

200,  201,  218-220, 

1,344,524  square  meters 

222-229,  300-326, 

equivalent 

360-363,  369-0  *, 

400,  410,  414, 

464-469,  600-607, 

611-629,665-669 

and  670-0  ‘,  as  a 

group. 

201 . 

37,024  kilograms. 

218 . 

9,302  square  meters. 

219 . 

63,174  square  meters. 

220 . 

16,983  square  meters. 

222 . 

12,797  kilograms. 

224 . 

71,988  souare  meters. 

226 . 

56,903  square  meters. 

229 . 

19,368  kilograms. 

313 . 

451,105  square  meters. 

314 . 

655,125  square  meters. 

315 . 

363,073  square  meters. 

317 . 

562,878  square  meters. 

326 . 

97,461  square  meters. 

361 . 

15  numbers. 

362 . 

280  numbers. 

369-0 . 

43,905  kilograms. 

410 . 

47,016  square  meters. 

611 . 

53,116  square  meters. 

613 . 

24,089  square  nteters. 

614 . 

4,858  square  meters. 

617 . 

58,529  square  meters. 

619 . 

1,045,866  square  meters. 

620 . 

66,305  square  meters. 

624 . 

122,718  square  meters. 

625 . 

12,814  square  meters. 

665 . 

19,021  square  meters. 

666 . 

21,524  kilograms. 

669-P' . 

45,108  kilograms. 

669-0 . 

77,541  kilograms. 

670-0 . 

3,693  kilograms. 

*  Category  369-0:  all  HTS  numbers  except 

4202.12.4000,  4202.12.8020,  4202.12.8060, 

4202.92.1500,  4202.92.3015  and  4202.92.6000  (Cat¬ 
egory  369-L). 

‘Category  670-0:  all  HTS  numbers  except 
4202.12.8030,  4202.12.8070,  4202.92.3020, 

4202.92.3030  and  4202.92.9020. 

*  Category  669-P:  only  HTS  numbers 
6305.31.0010,  6305.31.0020  and  6305.39.0000. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  91-15608  Filed  6-28-91;  8:45  am] 
BIUJNG  CODE  SSIO-Ofl-F 


Permitting  Entry  of  Certain  Textile 
Products  Exported  from  the  People’s 
Republic  of  China 

June  27, 1991. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  permitting 
entry  of  certain  shipments. 


EFFECTIVE  DATE:  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  OfHce  of  Textiles  and 


Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  notice  published  in  the  Federal 
Register  on  June  19, 1991  (56  FR  28142) 
announced  that  the  export  license/ 
commercial  invoice  issued  by  the 
People’s  Republic  of  China  would  be 
printed  on  blue  instead  of  green  and 
yellow  backgroimd  paper  for  goods 
exported  from  China  on  and  after  July  1, 
1991, 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  permit 
entry  of  goods  exported  during  the 
period  July  1-31, 1991  which  are 
accompanied  by  visas  on  the  green  and 
yellow  invoice  issued  by  the 
Government  of  the  People’s  Republic  of 
China  prior  to  July  1, 1991. 

Beginning  July  1, 1991,  the 
Government  of  the  People’s  Republic  of 
China  will  issue  visas  on  the  blue  form 
for  shipments  exported  on  and  after  July 
1, 1991  and  for  replacement  visas  issued 
in  China.  Replacement  visas  issued  from 
the  Embassy  of  the  People’s  Republic  of 
China  in  Washington  will  continue  to  be 
printed  on  the  white  form. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

June  27, 1991. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissionen  To  facilitate 
implementation  of  the  export  licensing 
system  between  the  Governments  of  the 
United  States  and  the  People’s  Republic  of 
China  established  in  the  directive  issued  to 
you  on  February  23, 1984,  as  amended,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  I  request  that, 
effective  on  July  1, 1991,  you  permit  entry  of 
textiles  and  textile  products,  produced  or 
manufactured  in  China  and  exported  from 
China  during  the  period  July  1, 1991  through 
July  31, 1991  for  which  the  Government  of  the 
People's  Republic  of  China  has  issued  either 
a  blue,  green  or  yellow  export  license/ 
commercial  invoice. 

Goods  exported  from  China  on  and  after 
August  1, 1991  must  be  accompanied  by  an 
export  visa  issued  by  the  Government  of  the 
People's  Republic  of  China  on  the  blue 
invoice  form  only. 

Beginning  July  1, 1991,  replacement  visas 
issued  in  China  by  the  Government  of  the 
People’s  Republic  of  China  will  be  on  the  blue 
form  for  shipments  exported  on  and  after  July 
1, 1991. 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detemuaed  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  previsions  of  5 
U.S.C  SSSfaKl). 

Sincerely. 

Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  91-15669  Filed  6-27-91;  10:30  am] 
BILUNG  CODE  KW-Oli-r 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Request  for  Information  About 
Aversive  Agents 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. _ 

summary:  Legislation  enacted  in  1990 
directs  the  Commission  to  conduct  a 
study  of  the  feasibility  of  requiring  the 
use  of  aversive  agents  in  consumer 
products  that  present  a  hazard  when 
ingested  to  deter  ingestions  of  those 
products.  An  "aversive  agent”  is  a 
substance  which  is  added  to  a  product 
with  the  intent  of  deterring  or  limiting  its 
ingestion.  Hie  Commission  seeks 
information  about  aversive  agents 
which  may  be  added  to  consumer 
products  to  deter  ingestions  of  those 
products,  particularly  by  young  children. 
DATES:  The  Commission  desires  to 
receive  the  information  described  in  this 
notice  by  August  15, 1991. 

ADDRESSES:  Information  submitted  in 
response  to  this  request  should  be 
captioned  "Aversives”  and  mailed  to  the 
Office  of  the  Secretary,  Consumer 
Pi-oduct  Safety  Commission, 

Washington,  DC  20207,  or  delivered  to 
room  420,  5401  Westbard  Avenue. 
Bethesda,  Maryland  20816. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Suzanne  Barone.  Directorate  for  Health 
Sciences,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone;  (301)  492-6477. 
SUPPLEMENTARY  INFORMATION:  Section 
204  of  the  Consumer  Product  Safety 
Improvement  Act  of  1990  (Pub.  L.  101- 
608. 104  Stat  3110]  directs  the 
Commission  to  “conduct  a  study  of 
requiring  manufacturers  of  consumer 
products  to  include  aversive  agents,  as 
appropriate,  in  products  which  present  a 
heizard  if  ingested  to  determine  the 
potential  effectiveness  of  the  aversive 
agents  in  deterring  ingestion."  An 
“aversive  agent"  is  a  substance  which  is 
added  to  a  product  with  the  intent  of 
deterring  or  limiting  its  ingestion.  Hie 
Consumer  Product  Safety  fanprovement 
Act  of  1990  provides  that  the 


Commission  shall  consult  with 
appropriate  consumer,  health,  and 
business  organizations  and  with  other 
government  agencies  in  conducting  this 
study,  and  requires  the  Commission  to 
complete  the  study  by  November  IS, 
1992. 

In  1990,  the  Commission  issued  rules 
under  provisions  of  the  Poison 
Prevention  Packaging  Act  (IS  U.S.C 
1471  et  seq.)  to  require  child-resistant 
packaging  of  certain  home  permanent 
neutrabzers  containing  sodium  bromate 
or  potassium  bromate.  Sec  the  Federal 
Register  notice  of  December  18. 1990(55 
FR  51897).  During  that  rulemaking 
proceeding,  the  Commission  received  a 
comment  uiging  the  Commission  to 
allow  the  addition  of  denatonium 
benzoate,  a  bittering  agent,  to  the 
products  under  consideration  as  an 
alternative  to  requiring  the  products  to 
be  in  child-resistant  packaging. 

After  considering  information  about 
the  possiblity  of  using  denatonium 
benzoate  to  prevent  ingestions  of  certain 
home  permanent  neutralizers,  the 
Commission  concluded  that  the  addition 
of  this  bittering  agent  may  not  deter 
young  children  from  initially  swallowing 
small  amounts  of  those  products  and 
receiving  a  toxic  amount  of  sodium 
bromate  or  potassium  bromate.  In  the 
Federal  Register  of  December  18, 1990 
(55  FR  51897)  the  Commission  issued 
final  rules  to  require  child-resistant 
packaging  of  the  home  permanent 
neutralizers  described  in  the  proposed 
rules. 

Request  for  Information 

The  Commission’s  staff  has 
considered  information  about  the 
possible  use  of  denatonium  benzoate  to 
prevent  ingestion  of  certain  household 
products  in  the  analysis  of  the  conunent 
described  above.  The  Commission 
solicits  additional  and  updated 
information  about  this  agent. 
Additionally,  the  Commission  seeks 
information  about  other  aversive  agents, 
including  odorants,  colorants,  and  other 
bittering  and  nonbittering  aversives.  The 
Commission  desires  to  obtain  the 
following  kinds  of  information  about 
each  aversive  agent  which  might  be 
added  to  consumer  products  to  deter  or 
limit  their  ingestion,  particularly  by 
young  children: 

•  Chemical  properties.  Information 
concerning  the  chemical  properties  of 
each  aversive  agent  will  be  used  to 
evaluate  aversive-product  compatibility. 
Information  is  requested  about 
solubility,  and  chemical,  pH.  light,  and 
temperature  stability  of  each  aversive. 

•  Toxicity  data.  Toxicity  data  will  be 
used  to  assess  the  safety  of  each 
aversive  agent  and  the  feasibility  of  its 


use.  Results  of  acute  and  chronic  sftudies 
measuring  lethality,  carcinogenicity, 
mutagenicity,  sensitivity,  and  related 
general  toxicity  of  each  aversive  agent 
are  needed.  Additionally,  the 
Commission  requests  any  information 
concerning  known  adverse  reactions  or 
toxicity  in  humans  attributed  to  any 
aversive  agent.  Hie  Commission  also 
seeks  information  about  the 
concentratuxi  range  at  which  the 
aversive  property  of  the  agent  (odor, 
bitterness,  hotness,  etc.)  is  detectabler 
by  humans  in  order  to  evaluate  the 
safety  of  each  aversive. 

•  Possible  effectiveness.  To  evaluate 
the  possible  e^ctiveness  of  an  aversive 
agent  to  deter  or  limit  the  ingestion  of 
hazardous  products,  the  results  of 
human  performance  testing  conducted 
with  children  and  adults  are  requested. 
The  description  of  the  test  methodology 
should  include;  Hie  number,  sex,  and 
age  of  the  subjects  tested:  tiie  substance 
to  which  the  aversive  was  added; 
conditions  under  which  the  subject 
obtained  the  sample;  the  method  for 
measuring  the  amount  consumed;  and 
the  controls  used  for  comparison.  The 
Commission  also  requests  detailed 
information  about  studies  conducted  to 
evaluate  the  level  of  detection  (sensory 
perception)  by  humans  of  the  aversive 
property  (odor,  bitterness,  hotness,  etc.) 
of  the  agent.  Information  is  requested 
about  the  possible  benefit  of  labeling  to 
make  consumers  aware  of  the  addition 
of  an  aversive  agent  to  a  product  or  the 
possible  disadvantage  of  such  labeling 
which  could  give  consumers  a  false 
sense  of  security.  Additionally, 
information  is  requested  about  any 
ingestion  of  any  currently  marketed 
products  that  contain  an  aversive  agent. 

•  Economic  information.  Economic 
information  will  be  used  to  assess  the 
feasibility  and  cost  effectiveness  of  the 
use  of  an  aversive  agent.  Information 
about  the  wholesale  price  of  each 
aversive  and  the  existing  and  potential 
production  capacity  of  manufacturers  of 
aversive  agents  is  requested. 

Information  about  the  effect  of  the 
addition  of  an  aversive  on  the  wholesale 
cost  of  a  consumer  product  and  the 
sources  of  other  increased  costs  which 
may  result  from  the  addition  of  aversive 
agents  to  products  is  requested.  The 
Commission  also  seeks  information 
about  any  changes  observed  in  the 
marketing  of  a  household  product  after 
the  addition  of  a  bittering  agent  to  the 
product. 

•  Present  uses.  To  address  the 
question  of  the  effectiveness  and 
feasibility  of  the  use  of  aversives, 
information  is  needed  about  the  extent 
of  current  use  of  aversive  agents.  The 
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Commission  requests  information  about 
household  products  currently  being 
marketed  to  which  an  aversive  agent 
has  been  added.  The  Commission 
requests  information  about  the  type  and 
amount  of  each  aversive  agent  added  to 
each  product  and  about  the  reaction  of 
consumers,  both  positive  and  negative, 
to  the  presence  of  the  aversive  agent. 
Information  is  also  requested  about  the 
present  use  of  labels  on  products  to  alert 
consumers  to  the  presence  of  aversive 
agents. 

Policy  Considerations 
In  addition  to  the  technical 
information  described  above,  the 
Commission  also  solicits  statements  of 
policy  from  organizations  concerning  the 
use  of  aversive  agents  to  deter 
ingestions  of  consumer  products.  The 
Commission  also  seeks  information  from 
state  and  local  governments  concerning 
existing  laws  or  bills  under 
consideration  to  require  the  use  of 
aversive  agents  in  consumer  products. 
With  regard  to  such  laws  or  bills,  the 
Commission  also  requests  any 
information  considered  in  their 
enactment  or  submitted  in  their  support. 
The  Commission  requests  views  about 
the  addition  of  aversives  to  products 
which  are  not  likely  to  present  a  hazard 
if  ingested.  The  Commission  also  seeks 
the  views  of  consumers  about  the  use  of 
aversive  agents  in  products  to  deter 
their  ingestion  and  about  labeling  of 
those  products  to  notify  consumers  of 
the  presence  of  aversives. 

Trade  Secret  or  Proprietary  Information 
Any  person  responding  to  this  notice 
who  believes  that  any  information 
submitted  is  trade  secret  or  proprietary 
should  identify  all  trade  secret  or 
proprietary  information  at  the  time  of 
submission.  Information  which  is 
claimed  to  be  trade  secret  or  proprietary 
information  will  be  received  and 
handled  in  a  conHdential  manner  and  in 
accordance  with  section  6(a)  of  the 
Consumer  Product  Safety  Act  (CPSA) 

(15  U.S.C.  2055(a)].  Such  information 
will  not  be  placed  in  a  public  file  and 
will  not  be  made  available  to  the  public 
simply  upon  request.  If  the  Commission 
receives  a  request  for  disclosure  of  the 
information  or  concludes  that  its 
disclosure  is  necessary  to  discharge  its 
responsibilities,  the  Commission  will 
inform  the  person  who  submitted  the 
information  and  provide  that  person  an 
opportunity  to  present  additional 
information  and  views  concerning  the 
confrdential  nature  of  the  information.  A 
determination  regarding  the  release  of 
information  submitted  in  response  to 
this  notice  which  is  claimed  to  be  trade 
secret  or  proprietary  information  will  be 


made  in  accordance  with  applicable 
provisions  of  the  CPSA;  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552b); 
18  U.S.C.  1905;  the  Commission’s 
procedural  regulations  codified  at  16 
CFR  part  1015  governing  protection  and 
disclosure  of  ii^ormation  under 
provisions  of  the  FOIA;  and  relevant 
judicial  interpretations  of  these  statutes 
and  regulation.  Information  which  has 
been  submitted  with  a  claim  that  it  is 
trade  secret  or  proprietary  information 
will  not  be  made  public  until  the  issue  of 
its  status  as  trade  secret  or  proprietary 
information  is  resolved  in  accordance 
with  applicable  provisions  of  law. 

Information  received  in  response  to 
this  notice  will  be  considered  in  the 
study  of  the  feasibility  of  requiring 
aversive  agents  to  deter  ingestion  of 
consumer  products  required  by  the 
Improvement  Act  of  1990. 

Dated:  June  26, 1991. 

Sadye  E.  Dunn, 

Secretary. 

(FR  Doc.  91-15508  Filed  6-26-91;  8:45  am] 
OILUNO  CODE  6355-01-M 


COPYRIGHT  ROYALTY  TRIBUNAL 

[CRT  Docket  No.  91-3-SCRA] 

1991  Satellite  Carrier  Royalty  Rate 
Adjustment 

agency:  Copyright  Royalty  Tribunal. 
action:  Notice. 

summary:  The  Tribunal  gives  notice  of 
the  initiation  of  voluntary  negotiation 
proceedings  for  the  purpose  of 
determining  the  royalty  fee  to  be  paid  by 
satellite  carriers  for  the  retransmission 
of  broadcast  television  stations  to  home 
satellite  dish  owners.  Such  notice  is 
required  by  section  119  of  the  Copyright 
Act.  A  list  of  those  parties  intending  to 
negotiate  is  available  from  the  Tribunal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Cassler,  General  Counsel, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue,  NW.,  suite  918, 
Washington,  DC  20009  (202-673-5400). 
SUPPLEMENTARY  INFORMATION:  In  1988, 
Congress  created  a  satellite  carrier 
compulsory  license.  The  license  allows 
satellite  carriers  to  retransmit  broadcast 
television  stations  to  satellite  home  dish 
owners  for  their  private  viewing  so  long 
as  a  government-set  royalty  rate  is  paid 
to  the  copyright  owners  of  the  programs 
being  retransmitted.  The  initial  royalty 
rate  was  set  by  Congress,  with 
provisions  in  section  119  stating  that  the 
subsequent  rate  adjustment  would  be 
determined  first  by  voluntary 


negotiations,  and  then  by  arbitration,  if 
negotiations  failed. 

The  period  for  volimtary  negotiations 
is  scheduled  to  begin  on  July  1, 1991  and 
conclude  no  later  than  December  31, 
1991.  On  May  20, 1991,  the  Tribunal 
asked  the  parties  who  might  be 
interested  in  participating  in  the 
voluntary  negotiations  to  file  a  notice  of 
intent  to  participate  with  the  Tribunal 
by  June  17, 1991.  56  FR  23050.  Such 
notice  was  intended  to  facilitate 
negotiations,  and  failure  to  file  a  notice 
did  not  disqualify  any  party  with 
standing  from  participating  in  the 
negotiations. 

The  Tribunal  received  notices  from 
Eastern  Microwave,  Inc,,  Netlink  USA, 
Primestar  Partners,  LP.,  PrimeTime  24, 
Satellite  Broadcasting  and 
Communication  Association,  Southern 
Satellite  Systems,  Inc.,  and  United 
Video,  Inc.  (Superstar  Connection), 
representing  satellite  carriers.  The 
Tribunal  received  a  notice  from  the 
National  Rural  Telecommunications 
Cooperative,  representing  satellite 
distributors.  The  Tribunal  received 
notices  from  ABC,  ASCAP,  BMI, 
Broadcaster  Claimants,  CBS,  Devotional 
Claimants,  Joint  Sports  Claimants,  NBC, 
Program  Suppliers,  and  the  Public 
Television  Claimants,  representing 
copyright  owners. 

Accordingly,  the  Tribunal  hereby 
gives  notice  of  the  initiation  of  voluntary 
negotiation  proceedings  for  the  purpose 
of  determining  the  royalty  fee  to  be  paid 
by  satellite  carriers  under  section  119  of 
the  Copyright  Act,  commencing  July  1, 
1991.  A  copy  of  the  notices  of  intent  to 
participate  filed  by  the  above  mentioned 
parties,  including  their  named  common 
agents,  is  available  form  the  Tribunal 
upon  request. 

Dated:  June  25, 1991. 

Mario  F.  Aguero, 

Chairman. 

(FR  Doc.  91-15528  Filed  6-28-91;  8:45  am] 
BILLINQ  CODE  1410-09-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 


SUMMARY:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 
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DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  SI, 
19S1. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok;  Desk  Oflicer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Ebcecutive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  room  562^,  Regional 
O^ioe  Building  3.  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  P.  Uggett,  (202)  708-5174. 
SUPFtEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U-S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  eariy 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
wrould  defeat  ttie  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  followring:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement  (2) 
Title:  (3)  Frequency  of  collection;  (4)  The 
affected  public;  (5)  Reporting  burden; 
and/or  (6)  Recordkeeping  burden;  and 
(7)  Abstract.  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available 
from  Mary  P.  Liggett  at  the  address 
specified  above. 

Dated:  June  24, 1991. 

Kent  Hannaman, 

Acting  Director,  Office  of  Information 
Resources  Management. 

Office  of  Pcstseooodary  Education 

Type  of  Review:  Extension. 

Title:  Applicatioa  for  the  Fulbright-Hays 
Seminars  Abroad  PrograoL 
Frequency:  One  time. 

AHected  Public:  Individuals  or 
households. 

Reporting  Burden; 

^sponses:  1,000. 


Burden  Hours:  1,000. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  Agencies  to  apply 
for  funding  for  the  Fulbright-Hays 
Seminars  Abroad  Program.  The 
Department  uses  the  information  to 
make  grant  awards. 

Office  of  Planning,  Budget  and 

Evaluation 

Type  of  Review:  New. 

Title:  Study  of  Effective  Schools:  Their 
Implementation  and  Success. 

Frequency:  On  occasion. 

Affected  Public;  Individuals  or 
households;  State  or  local 
governments. 

Reporting  Burden: 

Responses:  2,065. 

Burden  Hours:  1,580. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours;  0. 

Abstract:  This  study  w'ill  describe 
strategies  and  programs  that  are 
effective  in  improving  the  nation’s 
schools  and  tte  role  ^  Federal,  state 
and  district  support  for  these 
programs.  The  Department  will  use 
the  information  to  aid  in  planning  for 
the  reauthorization  of  the  current 
elective  schools  provision  in  the 
Chapter  2  program. 

[FR  Doc.  91-15538  Filed  6-28-91;  8:45  am] 

BILLING  CODE  4000-01-M 


Office  of  Postsecondary  Education 

Peik'ms  Loan  and  National  Defense 
Student  Loan  Programs 

agency:  Department  of  Education. 
action:  Notice  of  avaOability  of 
published  amendments  to  the  1990-91 
National  Defense  and  Perkins  (National 
Direct)  Student  Loan  Program  Directory 
of  low-income  schools. 

SUMMARY:  Institutions  and  borrowers 
participating  in  the  National  Defense 
and  PeiLins  (National  Direct)  Student 
Loan  Program  and  other  interested 
persons  are  advised  that  they  may 
obtain  information  regarding  the 
amendments  to  the  1990-91  National 
Defense  and  Perkins  (National  Direct) 
Student  Loan  Program  Directory  of 
Designated  Low-faicome  Schools 
(Directory).  The  amendments  identify 
changes  in  the  list  of  schools  that  qualify 
borrowers  for  teacher  cancellation 
benefits  under  each  of  the  loan 
programs. 


DATES:  The  amendments  to  the 
Directoiy  are  currently  available. 
ADDRESSES:  Information  conceraing 
speciTic  schools  listed  in  the 
amendments  to  the  Direchuy  may  be 
obtained  from  Rrniald  W.  Allen. 
Campus-Based  Programs  Branch, 
DivisioD  of  Program  Operations  and 
Systems,  Office  of  Student  Financial 
^^stance,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Room  4651,  ROB-3).  Washington,  DC 
20202-5453.  Telephone  (202)  708-6730. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  ameodments  to  the  Directory  are 
available  at  (1)  each  institution  of  h^her 
education  participating  in  the  P^ins 
Loan  Program,  (2)  each  of  the  fifty-seven 
(57)  State  and  Territory  Departments  of 
Education.  (3)  each  of  the  major  Peridns 
Loan  billing  services,  and  (4)  the  U.S. 
Department  of  Education. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Education  published  a 
notice  in  the  Federal  Register  on 
November  26. 1990  (55  FR  49103)  that  the 
1990-91  National  Defense  and  Peridns 
(National  Direct)  Student  Loan  Program 
Directory  of  Designated  Low-Income 
Schools  was  ava^ble.  The  Secretary  ' 
has  revised  the  Directory  due  to  the 
opening  and  closing  of  schools,  school 
name  changes,  and  the  need  for  other 
corrections.  These  revisions  are  in  the 
amendments  to  the  Directory. 

The  procedures  for  selecting  the 
schools  that  qualify  borrowers  for 
cancellation  benefits  are  described  in 
the  Perkins  Loan  Program  regulations  at 
34  CFR  674.53  and  67454.  The  Secretary 
has  determined  that  for  die  1990-91 
academic  year  full-time  teaching  in  die 
schools  set  forth  in  the  amendments  to 
the  Directory  and  the  Directory  qualifies 
a  borrower  for  cancellation. 

The  Secretaiy  is  providing  the 
amendments  to  the  Directory  to  each 
institution  participating  in  the  Perkins 
Loan  Program.  Borrowers  and  other 
interested  parties  may  check  with  their 
lending  institutions,  the  appropriate 
State  Department  of  Education,  regional 
offices  of  the  Department  of  Education, 
or  the  Officeof  Student  Financial 
Assistance  of  the  Department  of 
Education  concerning  the  identity  of 
qualifjring  schools  for  the  1990-91 
academic  year. 

The  Office  of  Student  Financial 
Assistance  will  retain,  on  a  pennaneat 
basis,  copies  of  all  publi^ed 
amendments  and  EHrectories. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.037;  National  Defense/Dtrect  and 
Perkins  Student  Loan  CascellaHons) 
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Dated:  June  24, 1991. 

Michael  FaneD, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  91-15539  Filed  6-28-91;  8:45  am] 
BILUNQ  CODE  400IH>1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER91-493-000,  et  el.] 

Portland  General  Electric  Co.,  et  ah; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

June  24, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Portland  General  Electric  Company 
[Docket  No.  ER91-493-000] 

Take  notice  that  on  Jime  18, 1991, 
Portland  General  Electric  Company 
tendered  for  filing  Assignment 
Agreements  between  Portland  General 
Exchange,  Inc.,  and  Portland  General 
Electric  Company  assigning  the  Long 
Term  Power  Sale  and  Exchange 
Agreements  between  Portland  General 
Exchange,  Inc.,  and  the  Cities  of 
Burbank  and  Glendale  to  Portland 
General  Electric  Company. 

Copies  of  these  agreements  have  been 
served  on  the  distribution  list,  as 
included  in  the  filing. 

Comment  date:  July  9, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Tampa  Electric  Company 
[Docket  No.  ER91-101-000] 

Take  notice  that  on  June  20, 1991, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  an 
amendment  to  its  prior  submittal  of  a 
revised  Exhibit  A  to  the  Contract  for 
Interchange  Service  between  Tampa 
Electric  and  Florida  Power  Corporation 
(Florida  Power),  which  describes  the 
points  of  interconnection  between  the 
utilities.  The  amendment  consists  of  a 
revised  agreement  concerning  operation 
and  maintenance  of  a  new 
interconnection  described  in  the  revised 
Exhibit  A. 

Tampa  Electric  proposes  an  effective 
date  of  December  1, 1990,  for  the  revised 
Exhibit  A,  and  therefore  requests  a 
waiver  of  the  Commission’s  notice 
requirements. 

Copies  of  the  amendatory  filing  have 
been  served  on  Florida  Power  and  the 
Florida  Public  Service  Commission. 

Comment  date:  July  8, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Public  Service  Company  of  Oklahoma 
[Docket  No.  ER91-196-000) 

Take  notice  that  on  June  19. 1991, 
Public  Service  Company  of  Oklahoma 
(PSO)  tendered  for  filing  a  First 
Amendment,  dated  February  28, 1991,  to 
the  Amended  Agreement  for  Interchange 
of  Electric  Power  and  Energy  between 
PSO  and  Grand  River  Dam  Authority 
(GRDA),  dated  May  22. 1985.  The  First 
Amendment  provides  for  additional 
interconnections  and  changes  to  present 
interconnections  between  PSO  and 
GRDA  to  provide  each  party  with 
additional  flexibility  and  for  GRDA  to 
convey  certain  rights-of-way  and 
facilities  to  PSO. 

PSO  seeks  an  effective  date  of 
October  1. 1990  and,  accordingly,  seeks 
waiver  of  the  Commission’s  notice 
requirements.  Copies  of  the  filing  were 
served  upon  GRDA  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  July  8, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PacifiCorp  Electric  Operations 
[Docket  No.  ER91-494-000] 

Take  notice  that  on  June  18, 1991, 
PacifiCorp  Electric  Operations 
(PacifiCorp),  tendered  for  filing  in 
accordance  with  18  CFR  35.13  of  the 
Commission’s  Rules  and  Regulations, 

•  Supplement  No.  2  dated  April  18, 1990 

to  the  May  17, 1962  Contract  for 
Interconnections  and  Transmission 
Service,  Contract  No.  14-06-400- 
2436,  as  amended  (“Interconnection 
Contract’’)  between  Western  Area 
Power  Administration  (“Western”) 
and  PacifiCorp; 

•  Revision  No.  11  of  Exhibit  B  to  the 

Interconnection  Contract  dated 
April  18. 1990; 

•  Contract  for  Low-Voltage 

Transmission  Service  to  Utah 
Contractors  (“Low  Voltage 
Contract”),  Contract  No.  88-SLC- 
0085  dated  April  18, 1990  between 
Western  and  PacifiCorp;  and 

•  Fourth  Revised  Sheet  No.  3.0  (Index  of 

Utilities  Executing  Service 
Agreements)  of  PacifiCorp’s  FERC 
Electric  Tariff,  Original  Volume  No. 

5  (‘Tariff’). 

PacifiCorp  has  requested,  pursuant  to 
18  CFR  35.11  of  the  ^mmission’s  Rules 
and  Regulations,  that  a  waiver  of  prior 
notice  be  granted  and  that  an  effective 
date  of  October  1, 1987  be  granted  for 
Supplement  No.  2;  that  an  effective  date 
of  October  1, 1989  be  granted  for  the 
Low-Voltage  Contract;  and  that  an 
effective  date  of  June  1, 1991  be  granted 
for  the  applicable  services  provided 
pursuant  to  the  Interconnection  Contract 
(Service  Agreement)  under  the  Tariff. 


Copies  of  this  filing  have  been 
supplied  to  Western,  the  City  of 
Hurricane,  Utah,  the  Public  Utility 
Commission  of  Oregon  and  the  Utah 
Public  Service  Commission. 

Comment  date:  July  8, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

5.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER91-131-000] 

Take  notice  that  on  June  12, 1991, 
Central  Vermont  Public  Service 
Corporation  (CVPS)  submitted  an 
amended  filing  in  the  above-referenced 
docket  'The  amended  filing  provides 
additional  information  requested  by  the 
Commission  Staff. 

Camment  date:  July  8, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company 
[Docket  No.  ER91-497-000] 

Take  notice  that  on  June  20, 1991, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  proposed  supplements  to  its  Rate 
Schedules  FERC  No.  96  and  FERC  No. 
92. 

The  proposed  supplement  No.  5  to 
Rate  Schedule  FERC  No.  96  increases 
the  rates  and  charges  for  electric 
delivery  service  furnished  to  public 
customers  of. the  New  York  Power 
Authority  (NYPA)  by  $64,810,000 
annually  based  on  the  12-month  period 
pending  March  31. 1993. 

The  proposed  supplement  No.  6  to 
Rate  Schedule  FERC  No.  96,  applicable 
to  electric  delivery  service  to  NYPA's 
non-public,  economic  development 
customers,  and  the  proposed  supplement 
No.  3  to  Rate  Schedule  FERC  No.  92, 
applicable  to  electric  delivery  service  to 
commercial  and  industrial  economic 
development  customers  of  the  County  of 
Westchester  Public  Service  Agency 
(COWPUSA)  or  the  New  York  City 
Public  Utility  Service  (NYCPUS), 
combine  the  rate  leaves  applicable  to 
economic  development  customers 
served  under  Rate  Schedules  FERC  No. 
92  and  FERC  No.  96  to  form  a  single  set 
of  leaves  applicable  to  the  provision  of 
all  economic  development  electric 
delivery  service  and  increase  the  rates 
and  charges  for  the  service  by  $830,000 
annually  based  on  the  12-month  period 
ending  March  31, 1993. 

The  proposed  increases  are  a  party  of 
a  Company-wide  general  electric  rate 
increase  application  by  Con  Edison 
which  is  pending  before  the  New  York 
Public  Service  Commission  (NYPSC). 

Con  Edison  states  that  although  the 
proposed  supplements  bear  a  nominal 
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effective  date  of  October  17, 1991,  Con 
Edison  will  not  seek  permission  to  make 
these  effective  until  Ae  effective  date, 
estimated  to  be  on  or  about  April  1, 

1992,  of  the  rate  changes  authorized  by 
theNYPSC. 

A  copy  of  this  filing  has  been  served 
on  NYPA,  COWPUSA,  NYCPUS,  and 
the  New  York  State  Public  Service 
Commission. 

Comment  date:  July  8, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-15542  Filed  6-28-91;  8:45  am] 
8ILUKG  CODE  6717-01-M 


[Docket  Nos.  CP9 1-229 1-000,  et  at.] 

Southern  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

'jTie24. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Company 
(Docket  No.  CP91-2291-000] 

Take  notice  that  on  June  17. 1991, 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CP91-2291-000  a  request 
pursuant  to  S  §  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  install  and 
operate  one  (1)  sales  tap  for  delivery  of 
gas  to  Mississippi  Valley  Gas  Company 
(MVG),  an  existing  customer,  under  the 
authorization  issued  in  Docket  No. 
CP82-306-000.  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 


Commission  and  open  to  public 
inspection. 

^uthem  states  that  the  sales  tap 
would  be  installed  near  mile  post  4.0  on 
Southern's  6-inch  Starkville  Line  in 
Oktibbeha  County,  Mississippi.  Peak 
day  deliveries  are  expected  to  be  72 
Mcf.  Southern  asserts  that  the  total 
volumes  to  be  delivered  to  MVG  would 
not  exceed  the  total  volumes  authorized 
prior  to  the  installation  of  the  sales  tap, 
73,064  Mcf  per  day,  and  thus,  further 
asserts  that  the  proposed  activities  are 
not  prohibited  by  any  of  its  existing 
tariffs.  Southern  also  states  that  it  has 
sufficient  capacity  to  accomplish  the 
delivery  proposed  by  the  installation 
and  operation  of  the  sales  tap  without 
detriment  to  its  other  customers  and  that 
the  construction  and  operation  of  the 
sales  tap  would  not  result  in  any 
termination  of  service  and  would  have  a 
de  minimis  impact  on  Southern's  peak 
day  and  annual  deliveries.  Finally, 
Southern  contends  that  MVG  has  agreed 
to  reimburse  Southern  a  total  of 
$2,260.00  for  the  construction  and 
installation  of  the  sales  tap. 

Comment  date:  August  8, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company 
[Docket  No.  CP91-2319-000] 

Take  notice  that  on  June  20, 1991, 
Northern  Natmal  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  an 
application  in  Docket  No.  CP91-2319- 
000  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  and  §  157.18  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  to  abandon,  effective 
as  of  December  14, 1989,  a  firm  sales 
service  to  Trunkline  Gas  Company 
(Trunkline),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  Northern, 
Trunkline,  and  Panhandle  Eastern  Pipe 
Line  Company  (Panhandle)  entered  into 
a  gas  transportation  and  sales 
agreement  dated  May  24, 1977,  which, 
provided,  inter  alia,  for  the  sale  by 
Northern  to  Panhandle  of  20  percent  of 
the  volumes  of  natural  gas  which 
Northern  purchases  from  Exxon 
Corporation  in  West  Cameron  Block  616, 
Offshore  Louisiana  as  partial 
consideration  for  the  firm  transportation 
of  Northern's  West  Cameron  616  gas  by 
Panhandle  and  Trunkline.  It  is  indicated 
that  the  Commission  authorized  by 
order  issued  on  September  30, 1977,  the 
sales  service  by  Northern  in  Docket  No. 
CP77-450  and  the  transportation  service 
in  Docket  No.  CP77-533.  It  is  also  stated 
that  Northern  has  been  providing  the 


sales  service  pursuant  to  its  Rate 
Schedule  X-65  to  its  FERC  Gas  Tariff, 
Volume  No.  2. 

Northern  also  stated  that  by 
Commission  order  issued  September  23. 
1983,  in  Docket  No.  CP77-633-005, 
Panhandle  was  granted  authority  to 
abandon  the  transportation  service 
which  it  was  providing  to  Northern.  It 
was  also  indicated  that  in  the  same 
order  that  Northern  in  Docket  No.  CP82- 
528-000  and  CP82-528-001  was 
authorized  to  abandon  the  sales  service 
to  Panhandle  and  initiate  the  sales 
service  to  Trunkline  of  up  to  twenty 
percent  of  the  volumes  received  by 
Trunkline  at  the  offshore  receipt  point. 

Northern  states  that  is  has  reached 
agreement  with  Trunkline  to  terminate 
the  transportation  and  sales  service  by 
Trunkline  and  Northern,  respectively. 
Northern  proposes  to  abandon  the  sales 
service  to  Panhandle  effective  as  of 
December  14, 1989.  No  abandonment  of 
facilities  is  proposed.  It  is  also  indicated 
that  Trunkline  has  filed  in  Docket  No. 
CP91-1862-000  to  abandon  the 
corresponding  transportation  service, 
also  effective  on  December  14, 1989. 

Comment  date:  July  15, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 

(Docket  Nos.  CP91-2312-000.  •  CP91-2313- 
000] 

Take  notice  that  on  June  19, 1991, 
Northern  Natural  Gas  Company 
(Northern),  1400  Smith  Street,  P.O.  Box 
1188,  Houston.  Texas  77251-1188  filed  in 
the  above  referenced  dockets,  prior 
notice  requests  pursuant  to  §§157.205 
and  284.223  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
Northern’s  blanket  certificate  issued  in 
Docket  No.  CP86-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 
day  transactions  under  §  284.223  of  the 
Commission’s  Regulations  has  been 
provided  by  Northern  and  is  included  in 
the  attached  appendix. 


'  These  prior  notice  requests  are  not 
consolidated. 
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Northern  also  states  that  it  would 
provide  the  service  for  each  shipper 
under  an  executed  transportation 
agreement,  and  that  Northern  would 


charge  rates  and  abide  by  the  terms  and 
conditions  of  the  referenced 
transportation  rate  schedu!e(s]. 


Comment  date:  August  8, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Shipper  name 


Peak  day,*  avg. 
annual 


Rela*ed*dock,8ts 


CP91-2312-000 


CP91 -231 3-000 


Broad  %«et  Oil  «kJ  33.333  Wl.  OK.  lA.  TX.  SO,  KS.  KS,  SO,  TX,  MN,  OK.  5-15-91,  IT-1 .  ST91-S863-000 

Gas  Company.  25,000  MN.  NM,  NE.  NE.  Wt.  Ml.  lA. 

12,166,545 

Aquila  Energy  20,000  *  LA.  0«  LA,  0«  TX . .  LA.  Off  LA  . .  5-14-91,  IT-1  . .  ST-9002-000. 

Marketing  Corp.  15,000 

7,300,000 


>  Quantities  are  shown  in  MMBtu  urtless  otherwise  indicated. 

*The  CP  docket  corresponds  to  appicant's  blanket  transportion  certificate.  If  an  ST  docket’s  shown  120-day  transportation  senrice  was  reported  in  tt. 
*  Volumes  in  Mcf. 


4.  Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc. 

(Docket  No.  CP-2278-000J 

Take  notice  that  on  June  14, 1991, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (Arkla),  525  Milam  Street, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP91-2278-000  a  request 
pursuant  to  §5  157.205, 157,211, 157.212 
and  157.216  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  and 
operate  certain  facilities  in  Arkansas 
and  Oklahoma,  and  for  permission  and 
approval  to  abandon  certain  facilities  in 
Arkansas  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-304-OOO  and 
CP82-384-001  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Arkla  proposes  to 
construct  and  operate  two  new  sales 
taps  and  related  facilities  in  Oklahoma 
and  to  operate  one  existing  tap  and 
related  facilities  in  Arkansas  for  the 
delivery  of  gas  to  Arkansas  Louisiana 
Gas  Company  for  resale  to  domestic 
consumer.  Aricla  further  proposes  to 
abandon  and  remove  a  120  hp  rental 
comp-'essor  unit  installed  temporarily  on 
its  Line  )M-21, 

Arkla  states  that  the  proposed 
abandonment  would  have  no  impact  on 
service  to  existing  consumers.  Ai^la 
further  states  that  the  gas  will  be 
delivered  from  its  general  system 


supply,  which  it  states  is  adequate  to 
provide  the  delivery  service. 

Comment  date:  August  8, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP91-2320-000] 

Take  notice  that  on  June  21, 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP91-2320-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  KN  Gas  Marketing,  Inc.,  a 
marketer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP8&-582-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspections. 

Natural  states  that,  pursuant  to  an 
agreement  dated  February  20. 1991, 
under  its  Rate  Schedule  ITS,  it  proposes 
to  transport  up  to  150,000  MMBtu  per 
day  equivalent  of  natural  gas.  Natural 
indicates  that  it  would  transport  60,000 
MMBtu  on  an  average  day  and 
21,900,000  MMBtu  annually.  Natural 
further  indicates  that  the  gas  would  be 
transported  from  various  points  of 
receipt  and  would  be  redelivered  to 
various  delivery  points. 


Natural  advises  that  service  under 
§  284.223(a)  commenced  April  17, 1991, 
as  reported  in  Docket  No.  ST91-8740- 
000. 

6.  South  Georgia  Natural  Gas  Company, 
Southern  Natural  Gas  Company, 
Columbia  Gulf  Transmission  Company, 
Columbia  Gas  Transmission  Corporation 

(Docket  Nos.  CP91-2292-000,  CP91-2293-000, 
CP91-2294-000,  CP91-2295-000,  CP91-2296- 
000,  CP91-2297-0001 

Take  notice  that  on  June  17, 1991,  the 
above  listed  companies  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  §  §  157.205  and  284.223  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.^ 

A  summary  of  each  transportation 
service  which  includes  the  shippers 
identity,  the  peak  day,  average  day  and 
annual  volumes,  the  receipt  point(s),  the 
delivery  point(s),  the  applicable  rate 
schedule,  and  the  docket  number  and 
service  commencement  date  of  the  120- 
day  automatic  authorization  under 
§  284.223  of  the  Commission’s 
Regulations  is  provided  in  the  attached 
appendix. 

Comment  date:  August  8, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date 
tned) 


CP91 -2292-000 
(6-17-91) 


Soutti  Georgia 
Natural  Gas 
Company. 


Shipper  rrame  annoal 


Consolidated 
Fuel  Corp. 


10,000  AL. 
10,000 
3,650,000 


Related*  dockets 


2-91.  rr . . . 


CP90-21 25-000, 
ST91-e605-000. 


*  These  prior  notice  requests  are  not 
consolidated. 
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Docket  No.  (date 
filed) 

Applicant 

Shipper  name 

Peak  day,' 
avg,  anrHjal 

Points  of 

Start  up  date,  rate 
schedule 

Related  *  dockets 

Receipt 

Delivery 

CP91 -2293-000 
<6-17-91) 

Southern  Natural 

Gas  Company. 

Appalachian 

Gas  Sales. 

5,000 

5,000 

1,825,000 

Offshore  LA  ft  TX, 
TX.  LA.  MS.  AL 

GA . 

4i3-91.  it . 

CP88-31 6-000, 
ST91 -8589-000. 

CP91-2294-000 

(6-17-91) 

Columbia  Gulf 
Trartsmission 
Company. 

CNG  Trading 
Company. 

50,000 

40,000 

14,600,000 

Offshore  LA . 

LA . 

5-4-91,  ITS-2 . 

CP86-239-000. 
ST91 -8859-000. 

CP91 -2295-000 
(6-17-91) 

Cokjmbta  Gas 
Transmission 
Corporatioa 

Fuel  Services 
Group,  Inc. 

300,000 

240,000 

109,500,000 

KY.  MD,  OH.  PA, 

NY.  WV.  VA. 

OH.  PA.  WV.  NY . 

4-18-91,  ITS . 

CP86-240-000. 

ST91-8641-000. 

‘  Quantities  are  shown  in  MMBtu  unless  otherwise  irxlicated. 

*  The  CP  docket  corresponds  to  applicant’s  blanKet  transportation  certificate.  If  an  ST  docket  is  shown,  120-day  transportation  service  was  reported  in  it 


Docket  No.  (date 
filed) 

Applicant 

Shipper  name 

Peak  day,' 
avg,  artnual 

Points  of 

Start  up  date,  rate 
schedule 

Related  *  dockets 

Receipt 

Delivery 

CP91 -2296-000 

Columbia  Gss 

Access  Energy 

60,000 

OH.  MD.  PA.  NY, 

OH.  MD.  PA.  NY. 

4-15-91,  ITS . 

CP86-240-000. 

(6-17-91) 

Transmission 

Corporation. 

Corporation. 

48,000 

21,900,000 

VA,  KY.  WV. 

VA.  KY.  WV. 

ST91 -8694-000. 

CP91 -2297-000 

Colunibia  Gas 

Southern  Gas 

50,000 

KY.  WV.  OH.  PA. 

VirV.  OH.  MD,  KY. 

4-18-91,  ITS . 

CP86-240-000, 

(6-17-91) 

Transmission 

Corporation. 

Company,  IrK. 

40,000 

18,250.000 

NY.  MD,  VA. 

PA,  VA. 

ST91 -8725-000. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  autf^ri^  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  of  the  Commission’s 
stafi  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission’s  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-15543  Filed  6-28-91;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  Nos.  EC91-17-000  and  EL91-40- 
000] 

Doswell  Limited  Partnership  Diamond 
Energy,  Inc^  Petition  for  Declaratory 
Order  Disclaiming  Jurisdiction  or  for 
Approvals  Under  Section  203  of  the 
Federal  Power  Act  and  for  Waiver  of 
Regulations,  and  for  Declaratory  Order 
Confirming  the  Qualifying  Status  of 
Cogeneration  Facilities 

June  24, 1991. 

Take  notice  that  on  June  21, 1991, 


Doswell  Limited  Partnership  and 
Diamond  Energy,  Inc.  (’’Applicants") 
submitted  a  petition  for  a  declaratory 
order  disclaiming  jurisdiction  over  a 
proposed  transfer  of  interests  in  Doswell 
Limited  Partnership,  which  is  developing 
an  independent  power  project  that  will 
sell  energy  and  capacity  to  Virginia 
Electric  and  Power  Company.  In  the 
alternative.  Applicants  request  that  the 
Commission  approve  the  transfer  under 
section  203  of  the  Federal  Power  Act.  In 
addition.  Applicants  request  that  the 
Commission  issue  a  declaratory  order 
confirming  that  during  the  pendency  of  a 
good-faith  application  with  the 
Securities  and  Exchange  Commission  by 
Diamond  Energy.  Inc.’s  parent  company, 
Mitsubishi  Corporation,  pursuant  to 
section  3(a)(5)  of  the  Public  Utility 
Holding  Company  Act  of  1935, 15  U.S.C. 
79c(a)(5)  (1988),  Mitsubishi  Corporation 
will  not  be  considered  an  electric  utility 
holding  company  for  purposes  of  the 
Commission’s  regulations  under  the 
Public  Utility  Regulatory  Policies  Act  of 
1978, 16  U.S.C.  2601,  et  seq.  (1988). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
12, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
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become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  91-15541  Filed  6-28-91;  8:45  am] 
BILUNG  CODE  6717-01-M 

Office  of  Conservation  and 
Renewabie  Energy 

[Case  No.  F-032] 

Energy  Conservation  Program  for 
Consumer  Products;  Appiications  for 
interim  Waiver  and  Petitions  for 
Waiver  of  Furnace  Test  Procedures 
from  Amana  Refrigeration,  Inc. 

agency:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 

SUMMARY:  Today’s  notice  publishes  a 
letter  granting  Interim  Waivers  to 
Amana  Refrigeration,  Inc.  (Amana)  from 
the  existing  Department  of  Energy 
(DOE)  test  procedures  for  furnaces 
regarding  blower  time  delay  for  the 
company’s  GUX  and  GCC  models  of 
condensing  gas  furnaces. 

Today’s  notice  also  publishes 
“Petitions  for  Waiver’’  from  Amana. 
Amana’s  Petitions  for  Waiver  request 
DOE  to  grant  relief  from  the  DOE  test 
procedures  relating  to  the  blower  time 
delay  specification.  Amana  seeks  to  test 
using  a  blower  delay  time  of  30  seconds 
for  its  GUX  and  GCC  models  of 
condensing  gas  furnaces  instead  of  the 
specified  1.5  minute  delay  between 
burner  on-time  and  blower  on-time. 

DOE  is  soliciting  comments,  data,  and 
information  respecting  the  Petitions  for 
Waiver. 

OATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  July  31, 
1991. 

addresses:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  F-032,  Mail 
Stop  CE-90,  room  6B-025,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
3012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
43,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  586-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 


Mail  Station  GC-41,  Forrestal 

Building,  1000  Independence  Avenue, 

SW.,  Washington,  DC  20585,  (202) 

588-9507. 

SUPPLEMENTARY  INFORMATION:  The 

Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619, 92  Stat.  3266,  the 
National  Application  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  fiumaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waiver 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedmes  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 


hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  December  12  and  December  13, 
1990,  Amana  filed  Applications  for 
Interim  Waiver  regarding  blower  time 
delay.  Amana’s  Applications  seek 
Interim  Waivers  from  the  DOE  test 
provisions  that  require  a  1.5-minute  time 
delay  between  the  ignition  of  the  burner 
and  starting  of  the  circulating  air 
blower.  Instead,  Amana  requests  the 
allowance  to  test  using  a  30-second 
blower  time  delay  when  testing  its  GUX 
and  GCC  models  of  condensing  gas 
furnaces.  Amana  states  that  the  30- 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  energy  savings  of 
approximately  1.7  percent.  Since  current 
DOE  procedures  do  not  address  this 
variable  blower  time  delay,  Amana  asks 
that  the  interim  waiver  be  granted. 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company, 

50  FR  2710,  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 1985: 
Rheem  Manufacturing  Company,  53  FR 
48574,  December  1, 1988,  and  55  FR  3253, 
January  31, 1990;  Trane  Company,  54  FR 
19226,  May  4, 1989,  and  55  FR  41589, 
October  12, 1990;  DMO  Industries,  55  FR 
4004,  February  6, 1990;  Heil-Quaker 
Corporation,  55  FR  13184,  April  9. 1990, 
Carrier  Corporation,  55  FR  13182,  April 
9, 1990;  Amana  Refrigeration  Inc.,  56  FR 
853,  January  1991;  and  Armstrong  Air 
Conditioning,  Inc.,  56  FR  10553,  March 
13, 1991.  Thus,  it  appears  likely  that  the 
Petition  for  Waiveer  will  be  granted  for 
blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Amana  Interim  Waivers  for  its 
GUX  and  GCC  models  of  condensing 
gas  furnaces.  Pursuant  to  paragraph  (e) 
of  430.27  of  the  Code  of  Federal 
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Regulations,  the  following  letter  panting 
the  Applications  for  Interim  Waiver  to 
Amana  Rehigeration.  Ina  was  issued. 

Pursuant  to  paragrpah  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
“Petitions  for  Waiver"  in  its  entirety. 

The  petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  DC,  June  24, 1991. 

J.  Michael  Davis, 

Assistant  Secretary,  Canservatian  and 
Renewable  Energy. 

December  12, 1990 
Assistant  Secretary,  Conservation  & 
Renewable  Energy 
United  States  Department  of  Energy 
1000  Independence  Avenue,  SW. 

Washington.  DC  20565 
Subject:  Petition  for  Waiver  and  Application 
for  Interim  Waiver 

Gentleman:  This  is  a  Petition  for  Waiver 
and  Application  for  Interim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27,  as 
amended  14  November  1986.  Waiver  is 
requested  from  the  test  procedures  for 
measuring  the  Energy  Consumption  of 
Furnaces  found  in  Appendix  N  of  Subpart  B 
to  Part  430,  specifically  the  section  requiring 
a  1.5  minute  delay  between  burner  ignition 
and  start-up  of  the  circulating  air  blower. 

Amana  Refrigeration.  Inc.  requests  a 
waiver  from  the  specified  1.5  minute  delay, 
and  seeks  authorization  in  its  furnace 
e^iciency  test  procedures  and  calculations  to 
utilize  a  fixed  timing  control  that  will 
energize  the  cirulating  air  blower  30  seconds 
after  gas  valve  ignition.  A  control  of  this  type 
with  a  fixed  30  second  blower  on-time  will  be 
utilized  in  our  GUX  line  of  high  efficiency 
condensing  furnaces. 

The  current  test  procedure  does  not  credit 
Amana  for  additional  energy  savings  that 
occur  when  a  shorter  blower  on-time  is 
utilized.  Test  data  for  these  furnaces  with  a 
30  second  delay  indicate  that  the  heat-up 
cycle  energy  losses  will  decrease,  the  amount 
of  condensate  generated  during  the  cyclic 
condensate  test  will  increase,  and  the  overall 
furnace  AFUE  will  increase  up  to  1.7 
percentage  points.  Copies  of  the  confidential 
test  data  confirming  ti^e  energy  savings  will 
be  forwarded  to  you  upon  request 

Amana  Refrigeration  is  confident  that  this 
waiver  will  be  granted,  as  similar  waivers 
have  been  granted  in  the  past  to  Coleman 
Company,  Magic  Chef  Company.  Rheem 
Manufacturing,  and  the  Trane  Company.  An 
identical  waiver  request  for  the  Amana  GUD 
series  furnaces  has  also  been  submitted  on  15 
May  199a  and  is  currently  pending. 

Manufacturers  that  domestically  market 
similar  products  are  being  sent  a  copy  of  this 
Petition  for  Waiver  and  Application  for 
Interim  Waiver. 

Sincerely, 

Alan  F.  Kessler.  P.E.. 

Chief  Engineer,  Environmental  Products. 
Amana  Refrigeration.  Ina 
December  13, 1990 
Assistant  Secretary,  Conservation  & 
Renewable  Energy 


United  States  Department  of  Energy 
1000  Independence  Avenue.  S.W. 
Washington.  DC  20585 
Subject:  Petition  for  Waiver  and  Application 
for  Interim  Waiver 

Gentleman:  This  is  a  Petition  for  Waiver 
and  Application  for  Interim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27,  as 
amended  14  November  1988.  Waiver  is 
requested  from  the  test  procedures  for 
measuring  the  Energy  Consumption  of 
Fumances  found  in  Appendix  N  of  Subpart  B 
to  Part  43a  specifically  the  section  requiring 
a  1.5  minute  delay  between  burner  ignition 
and  start-up  of  the  circulating  air  blower. 

Amana  Refrigeration,  Inc.  requests  a 
waiver  from  the  specified  1.5  minute  delay, 
and  seeks  authorization  in  its  furnace 
efficiency  test  procedures  and  calculations  to 
utilize  a  fixed  timing  control  that  will 
energize  the  circulating  air  blower  30  seconds 
after  gas  valve  ignition.  A  control  of  this  type 
with  a  fixed  30  second  blower  on-time  will  be 
utilized  in  our  GCC  line  of  high  efficiency 
condensing  furnaces. 

The  current  test  procedure  does  not  credit 
Amana  for  additional  energy  savings  that 
occur  when  a  shorter  blower  on-time  is 
utilized.  Test  data  for  these  furnaces  with  a 
30  second  delay  indicate  that  the  heat-up 
cycle  energy  losses  will  decrease,  the  amount 
of  condensate  generated  during  the  cyclic 
condensate  test  will  increase,  and  the  overall 
furnace  AFUE  will  increase  up  to  1.7 
percentage  points.  Copies  of  Ae  confidential 
test  data  confirming  these  energy  savings  will 
be  forwarded  to  you  upon  request. 

Amana  Refrigeration  is  confident  that  this 
waiver  will  be  granted,  as  similar  waivers 
have  been  granted  in  the  past  to  Coleman 
Company,  Magic  Chef  Company.  Rheem 
Manufacturing,  and  the  Trane  Company. 
[Identical  waiver  requests  for  the  Amana 
GUD  and  GUX  series  furnaces  have  been 
submitted  on  15  May  1990  and  12  December 
1990,  and  are  currently  pending.] 

Manufacturers  that  domestically  market 
similar  products  are  being  sent  a  copy  of  this 
Petition  for  Waiver  and  Application  for 
Interim  Waiver. 

Sincerely, 

Alan  F.  Kessler,  P.E.. 

Chief  Engineer,  Environmental  Products, 
Amana  Refrigeration.  Inc. 

June  24, 1991 

Mr.  Alan  F.  Kessler,  P.E. 

Chief  Engineer,  Environmental  Products 
Amana  Refrigeration.  Inc. 

Amana,  lA  52204 

Dear  Mr.  Kessler:  This  is  in  response  to 
your  December  12  and  December  13. 199a 
Applications  for  Interim  Waiver  and  Petitions 
for  waiver  from  the  Department  of  Energy 
(DOE)  test  procedures  for  furnaces  regarding 
below  time  delay  for  the  Amana 
Refrigeration,  Inc.  (Amana)  GUX  and  GCC 
models  of  condensing  gas  furnaces. 

Previous  waivers  for  timed  blower  delay 
control  have  been  granted  by  DOE  to 
Coleman  Company,  50  F.R.  27ia  January  18, 
1985;  Magic  Chef  Company.  50  Fit.  41553, 
October  11, 1985;  Rheem  Manufacturing 
Company,  53  F.R.  48574,  December  1, 1988 
and  55  F.R.  3253,  January  31, 1990;  Trane 


Company,  54  F.R.  1922a  May  4, 1989  and  55 
F.R.  4156a  October  12, 199a  DM0  Industries, 
55  F.R.  4004,  February  6, 199a  Heil-Quaker 
Corporation,  55  F.R.  13184,  April  9. 199a 
Carrier  Corporation,  55  F.R.  13182,  April  9, 
199a  Amana  Refrigeration,  Inc.,  56  Fit.  853, 
January  9, 1991;  and  Armstrong  Air 
Conditioning,  Inc.,  56  FJL 10553,  March  13. 
1991. 

Amana's  Applications  for  Interim  Waiver 
do  not  provide  sufficient  information  to 
evaluate  what,  if  any.  economic  impact  or 
competitive  disadvantage  Amana  will  likely 
experience  absent  a  favorable  determination 
on  its  applications.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  Amana’s  Applications  for 
Interim  Waiver  from  the  DOE  test  procedures 
for  its  GUX  and  GCC  models  of  condensing 
gas  furnaces  regarding  blower  time  delay  are 
granted.  Amana  shall  be  permitted  to  test  its 
line  of  GUX  and  GCC  condensing  gas 
furnaces  on  the  basis  of  the  test  procedures 
specified  in  10  CFR  Part  430,  Subpart  B, 
Appendix  N,  with  the  modification  set  forth 
below. 

(i)  Section  3.0  in  Appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ASHRAE 103-82  with  the 
exception  of  sections  9.2.2, 9.3.1,  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  preformed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-),  unless:  (1)  the  furnace  employs  a 
single  motor  to  drive  the  power  burner  and 
the  indoor  air  circulation  blower,  in  which 
case  the  burner  and  blower  shall  be  started 
together;  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time  that  is 
other  than  1.5  minutes,  in  which  case  the  fan 
control  shall  be  permitted  to  start  the  blower, 
or  (3)  the  delay  time  results  in  tiie  activation 
of  a  temperature  safety  device  which  shuts 
ofi  the  burner,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is  adjustable,  set 
it  to  start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is  permitted  to 
start  the  blower,  measure  time  delay,  (t-J, 
using  a  stop  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for  oil- 
fueled  furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0i)l  inch  of  water  column  of 
the  manufacturer's  recommended  on-period 
draft. 

These  Interim  Waivers  are  based  upon  the 
presumed  validity  of  statements  and  all 
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allegations  submitted  by  the  company.  These 
Interim  Waivers  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waivers  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petitions  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180 
day  period,  if  nexessary. 

Sincerely, 

J.  Michael  Davis,  P.E., 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

[FR  Doc.  91-15607  Filed  6-28-91;  8:45  am] 
BtLUNO  CODE  645(H)1-M 

Office  of  Fossil  Energy 
[FE  Docket  No.  91-21-NG] 

North  American  Resources  Co.;  Order 
Granting  Authorization  To  Import 
Natural  Gas 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  an  order  granting 
blanket  authorization  to  import  natural 
gas. _ 

summary:  The  office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
North  American  Resources  Company 
blanket  authorization  to  import  up  to 
10.95  Bcf  of  natural  gas,  over  a  two-year 
period  commencing  with  the  date  of  Hrst 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  OfHce  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  June  24, 1991. 
Cli^ord  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  91-15605  Filed  6-28-91;  8:45  am] 
BILUNQ  CODE  S4S(H)1-M 

[FE  Docket  No.  91-04-NGl 

Northern  Natural  Gas  Co.;  Order 
Granting  Long-Term  Authorization  To 
Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  an  order  granting 
long-term  authorization  to  import 
natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 


that  it  has  issued  an  order  granting 
Northern  Natural  Gas  Company 
authority  to  import  from  Western  Gas 
Marketing  Limited  up  to  47,500  Mcf  per 
day  of  Canadian  natiural  gas  for  ten 
years.  The  gas  would  be  imported  near 
Emerson,  Manitoba  and  be  transported 
from  that  point  through  the  pipeline 
facilities  of  Great  Lakes  Gas 
Transmission  Limited  Partnership. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-058, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  June  24, 1991. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  91-15606  Filed  6-28-91;  8:45  am] 
BILLING  CODE  64S0-01-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRI-3970-4] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

dates:  Comments  must  be  submitted  on 
or  before  July  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA.  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Administration 

Title:  Cooperative  Agreements  and 
Superfund  State  Contracts  for  Superfund 
Response  Actions  (EPA  No.  1487.03; 

0MB  No.  2010-0020).  This  ICR  is  a 
renewal  of  an  existing  information 
collection. 

Abstract:  Under  40  CFR  Part  35 
Subpart  O,  information  is  required  from 
applicants  for  Superfimd  cooperative 
agreements  or  Superfund  State 
contracts,  and  fi^m  recipients  of  these 
contracts  or  agreements.  The 


information  collected  includes 
applications,  certifications,  and  plans, 
as  well  as  notifications  of  out-of-State 
transfer  of  CERCLA  wastes.  The 
information  will  be  used  by  EPA  project 
officers,  grant  specialists,  and  finance 
officers  to  manage  or  oversee  clean-up 
activities  at  Superfund  sites.  The 
information  will  also  be  used  to  update 
the  Comprehensive ^vironmental 
Response,  Compensation,  and  Liability 
System  (CERCLIS),  which  tracks 
progress  made  at  Superfund  sites.  To 
support  EPA  litigation  efforts  directed  at 
cost  recovery,  recipients  must  retain  this 
information  for  a  period  of  10  years 
following  the  completion  of  all  response 
actions  at  a  Superf^und  site. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  9 
hours  per  response  for  reporting,  and  1 
hour  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing 
information  sources,  gather  the  data 
needed,  review  the  collection  of 
information,  and  store  and  maintain  the 
information. 

Respondents:  State  and  local 
governments.  Indian  tribes. 

Estimated  Number  of  Respondents: 

1,110. 

Frequency  of  Collection:  Annual. 
Estimated  Number  of  Responses  Per 
Respondent:  1. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y).  401  M  Street,  SW., 
Washington,  DC  20460. 
and 

Ron  Minsk,  Office  of  Management  and 
Budget.  Office  of  of  Information  and 
Regulatory  Affairs,  725  17th  St.,  NW., 
Washington,  DC  20503. 

Dated:  June  25. 1991. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  91-15584  Filed  6-28-91;  8:45  am] 
BILUNO  CODE  6560-S0-M 

IFRL-3970-3] 

Science  Advisory  Board,  Nonionizing 
Electric  and  Magnetic  Fields 
Subcommittee;  Open  Meeting 

July  23-25, 1991. 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
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Nonionizing  Electric  and  Magnetic 
Fields  Subcommittee  of  the  Science 
Advisory  Board's  Radiation  Advisory 
Committee  will  meet  July  23-25, 1991,  at 
the  Days  Hotel  Crystal  City,  2000 
Jefferson  Davis  Hi^way,  Ariington,  VA 
22202,  in  the  Conference  Room.  The 
meeting  will  begin  at  9  a.m.  Tuesday 
and  adjourn  on  Thursday  no  later  than  5 
p.m. 

At  this  meeting  the  Subcommittee  mil 
consider  the  Subcommittee’s  draft  report 
on  its  review  of  the  Environmental 
Protection  Agency  docniment  Evaluation 
of  the  Potential  Carcinogenicity  of 
Electromagnetic  Fields  which  was 
reviewed  at  public  meetings  January  14- 
16  and  April  12-13, 1991.  Copies  of  the 
Subcommittee’s  draft  report  on  the 
carcinogenicity  document  will  be 
distributed  at  the  public  meetitijg  July  23. 

At  the  meeting  the  Subcommittee  will 
also  begin  its  review  of  the  Agency's 
document  A  Research  Strategy  for 
Electric  and  Magnetic  Fields:  Researdr 
Needs  and  Priorities  (EPA/000/9-91/ 
016A).  Single  copies  of  die  draff 
document  are  available  ffom  the  ORD 
Publications  Office,  CERI-FRN ,  U.S. 
Environmental  Protection  Agency,  26  W. 
Martin  Luther  King  Drive.  Cincinnati, 
Ohio  45268,  Telephone  (513)  569-7562,  or 
FTS/684-7562.  FAX:  (513)  569-7566  or 
FTS  684-7566.  Please  provide  your  name 
and  mailing  address  and  request  the 
external  review  draft  by  title  and  EPA 
number. 

The  meeting  is  open  to  the  public.  The 
meeting  room  holds  about  200  people 
and  seating  is  on  a  first-come,  first- 
seated  basis. 

The  Subcommitte  welcomes  written 
comment  ffom  the  public  and  requests 
that  commentors  provide  at  least  20 
copies.  Writen  comment  to  be  mailed  to 
the  Subcommittee  in  advance  of  the 
meeting  must  be  mailed  to  Mrs. 

Conway,  the  DFO,  to  arrive  by  noon 
Monday,  July  15.  Written  comments  may 
also  be  submitted  at  the  Subcommittee 
meeting.  Individuals  providing  written 
comments  at  the  meeting  must  provide 
20  copies  for  the  Subcommittee  and  may 
wish  to  provide  additional  copies  as  a 
courtesy  to  other  members  of  the  public 
present.  SAB  staff  will  not  copy 
materials  during  meeting. 

The  Subcommittee  will  accept  oral 
comment  on  the  research  strategy,  but 
the  time  allowed  for  oral  comment  is 
limited.  Members  of  the  public  wishing 
to  provide  oral  comment  are  urged  to 
contact  Mrs.  Conway  by  noon 
Wednesday,  July  17.  Because  the  public 
had  had  the  opportimity  to  provide  oral 
(and  written)  public  comment  on  the 
carcinogenicity  document  at  two 
previous  Subcommittee  meetings,  no 
further  oral  comment  on  this  subject  will 


be  scheduled.  However,  or  '  alf  hour  of 
public  comment  time  will  k. ..  .eserved 
for  unscheduled  public  comments.  Hiose 
individuals  who  do  not  request  time  in 
advance  and  feel  they  must  say 
something  at  the  meeting  may  share  this 
time. 

An  agenda  has  not  yet  been 
developed  for  this  meeting,  but  the 
tentative  plan  is  to  begin  with 
consideration  of  the  t^ff  Subcommittee 
report  on  die  carcinogenicity  docummit 
review,  to  schedule  formal  presentations 
by  the  Agency  on  the  reseat^  strategy 
Wednesday  morning,  and  to  hear  public 
comment  possibly  on  Wednesday 
evening.  The  remaiidng  time  is  rnerved 
for  Subcommittee  diecusaion:  it  is  not 
clear  now,  and  probably  will  not  be 
clear  until  the  meeting,  how  much  of  this 
time  will  be  needed  to  finalize  the 
Subcommittee's  draft  rep<»t  (The 
approved  Subcommittee  report  must 
also  be  reviewed  and  approved  by  boUi 
the  Radiation  Adviswy  Committee  and 
the  Executive  Committee  of  the  Sdenoe 
Advisory  Board  before  it  becomes  an 
official  Science  Advisory  Board  report 
and  is  transmitted  to  the  Administrator). 
At  the  end  of  the  meeting,  the  Chair  will 
summarize  the  meeting  and  the 
Subcommittee's  future  plans.  The 
research  strategy  review  may  require  an 
additional  raeetiog,  which  is  tentative 
planned  for  September  9-10. 

For  further  i^rmation  contact  Mrs. 
Kathleen  Conway.  Designated  Federal 
Official  and  Mrs.  Dorothy  Clark.  Staff 
Secretary  at  (202)  392-2S52.  The  mailing 
address  for  biffs.  Conway  and  Mrs.  QaA 
is:  Science  Advisory  Bo^  (A-lOlF), 

401 M  Street  SW^  Washington.  DC 
20460.  The  address  for  overnight  mail  Is: 
The  Fairchild  Building — suite  506, 490 
South  Capitol  Street  8W..  Washffigton. 
DC  20003.  Mondays  and  iSidays  (exc^t 
July  1-8)  are  the  Iwst  days  to  rea^  Mrs. 
Conway. 

Dated:  June  25. 1991. 

Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board 
(FR  Doc.  91-15588  Filed  8-28-91: 8:45  am) 
BUUNO  CODE  SSSO-SO-H 

(OPP-00305;  FRL-3934-4] 

State  FIFRA  leeiiee  neesfch  and 
Evaluation  Group  (8FIREG);  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUiNMAfiv:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  will  hold  a  2-day  meeting, 
beginning  on  July  B,  1991.  and  ending  on 


July  9. 1991.  This  notice  announces  the 
location  and  times  for  the  meeting  and 
sets  forth  tentative  agenda  topics.  The 
meeting  is  open  to  the  public. 

DATEa:  The  SFIREG  will  meet  on 
Monday,  July  8, 1991,  fft>m  8:30  a.m.  to  5 
p.m.  and  on  Tuesday,  July  9, 1991, 
beginning  at  8:30  a.m.  and  adjourning  at 
approximately  noon. 

AOomsSES:  The  meeting  will  be  held  at: 
Hyatt  Regency  -  Crystal  City,  2799 
Jefferson  Davis  Highway,  Ariington,  VA 
22202,  (703)  486-1234. 
poa  PuaTHia  nokmuation  contact:  By 
mail:  Arty  Williams,  Office  of  Pesticide 
Programs  (H7506C),  Environmental 
Protection  Agency,  401 M  St,  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  110(^ 
Crystal  Mall  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  557-7371. 
■uppuanTAinr  wfowiiatiows  The 
tentative  agenda  of  SFIREG  includes  the 
following: 

1.  Regional  reports. 

2.  Reports  from  the  SFIREG  Working 
Committees. 

3.  Update  on  activities  of  Registration 
Division,  Office  of  Pesticide  Programs. 

4.  Update  on  activities  of  the  Special 
Review  and  Reregistration  Division, 
Office  of  Pesticide  Programs. 

5.  Update  on  activities  of  the  Office  of 
Compliance  Monitoring. 

6.  Farm  Bill  recordkeeping. 

7.  Office  of  Pesticide  Programs'  and 
Office  of  Compliance  Monitoring’s 
strategic  direction. 

6.  Other  topics  as  appropriate. 

Dated:  June  28,  ISPL 
LP.Ihw, 

Actiag  Director,  (^he  of  Pesticide  Programs. 
(FR  Doc.  91-15677  Filed  6-28-91;  8:45  am] 

MLUM 


(OPT6-692MC:  FRL  3929-1] 

Certain  Chamleal;  Modifications  to 
Taat  MarkaUng  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

aUMMAav:  This  notice  announces  EPA’s 
modification  of  a  test  marketing 
exemption  (TME)  under  section  5(h)(1) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  and  40  CFR  720.38.  QPA 
designated  the  original  test  marketing 
application  as  TME-61-9.  Based  on 
corrected  chemical  identity.  EPA  has 
determined  that  additional  restrictions 
are  necessary  to  ensure  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury  to  the 
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environment  The  additicmal  test 
marketing  restrictions  are  described 
below. 

EFFECTIVE  OATES:  June  21. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  B.  Lee,  New  Chemicals  Branch, 
Chemical  Control  Division  (TS-794), 
OfHce  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-613A,  401 M  St.  SW.,  Washington.  DC 
20460,  (202)  382-3769. 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury.  Based  on 
information  provided  by  the  submitter 
on  the  chemical  identity  of  the  TME 
substance,  the  Agency  believes  that 
unrestricted  releases  of  the  substance 
from  manufacturing  and  use  may  be 
toxic  to  aquatic  organisms.  Therefore 
the  Agency  believes  it  is  necessary  to 
prohibit  discharge  of  the  TME  substance 
into  surface  waters. 

EPA  hereby  modifies  the  test 
marketing  exemption  for  TME-01-9. 

EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and 
under  the  restrictions  set  out  in  this 
modification,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  original 
Notice  of  Approval  of  Test  Marketing 
Application  must  be  met. 

T-91-9 

Notice  of  Af^roval  of  Original 
Application;  April  23. 1991  (56  FR 18590). 

Chemical:  (GJ  Alkoxylated  diesters. 

Modified  Restrictions:  In  addition  to 
those  conditions  and  restrictions 
published  in  the  original  Notice  of 
Approval  of  Test  Marketing  Application, 
the  following  restrictions  apply  to  IME- 
91-9: 


1.  The  Company  must  not  release  the 
substance  into  waters  of  the  United 
States. 

2.  The  Company  may  distribute  the 
substance  only  to  persons  who  agree  in 
writing  to  not  release  the  substance  into 
wraters  of  the  United  States. 

3.  The  Company  must  affix  a  label  to 
each  container  of  the  substance  or 
formulations  containing  the  substance. 
The  label  shall  include,  at  a  minimum, 
the  following  statement: 

WARNING:  Do  not  release  this  substance 
into  waters  of  the  United  States.  This 
substance  may  cause  toxicity  to  aquatic 
organisms. 

4.  The  applicant  shall  maintain  the 
following  additional  records  until  5 
years  after  the  date  they  are  created, 
and  shall  make  them  available  for 
inspection  or  copying  in  accordance 
with  section  11  of  TSCA: 

a.  Copies  of  the  labels  affixed  to 
containers  of  the  substance  or 
formulations  containing  the  substance. 

b.  Copies  of  written  agreements 
with  customers  pertaining  to  the  release 
to  water  restrictions. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  information  come 
to  its  attention  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activities  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment 
Dated:  June  21. 1991. 

John  W.  Melone, 

Director,  Chemical  Control  Division.  Office  of 
Toxic  Substances. 

[FR  Doc.  91-15597  Filed  6-28-91:  8:45  am] 

MLIJNe  CODE  SS60-S0-F 


FEDERAL  MARITIME  COMMISSION 

A.  Bottacchi  SJL  de  Navegacion  C.F.I. 
el.  et  al.,  Agreementfs)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
foliowring  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  1032S.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  fi  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Commission  regarding  a  pending 
agreement. 

Agreement  No,:  202-009648A-052. 
Title:  Inter-American  Freight 
Conference. 

Parties: 

A.  Bottacchi  S.A.  de  Navegacion  CF.I. 
el.. 

American  Transportation  Lines,  Inc., 
A/S  Ivarans  Rederi,  d/b/a  Ivaran 
Lines, 

Companhia  Maritima  NacionaL 
Companhia  de  Navegacao  Lloyd 
Brasileiro, 

Companhia  de  Navegacao  Maritima 
Netumar, 

Empresa  Lineas  Maritimas 
Argentinas,  Sociedad  Anonima 
(ELMA  S/A), 

Empresa  de  Navegacao  Alianca  S.A., 
Frota  Amazonica  SA,, 
Hamburg-Sudamerikanische 
Dampfschifffahrts-Gesellschaft 
Eggert  &  Amsinck  (Columbus  Line). 
Synopsis;  The  proposed  amendment 
would  modify  the  Agreement  to  change 
the  requirements  in  Article  8.02(a) 
(Actions  Without  a  Meeting)  to  provide 
for  two-thirds  vote  by  the  members  for 
sections  A  or  C  of  the  Agreement. 
Agreement  No,:  203-011063-008. 

Title:  United  States/Jamaica 
Discussion  Agreement. 

Parties: 

Crowley  Caribbean  Transport  Inc., 
Kiri:  Lines  Ltd., 

Sea-Land  Service.  Inc., 

Zim-American  Israeli  Shipping  Co., 
Inc., 

Calypso  Container  Lines, 

Shipping  Corporation  of  Trinidad  and 
Tobago.  Ltd., 

West  Indies  Shipping  Corporation 
(WISCO), 

North  American  Caribbean  Line  Ltd. 
Synopsis:  The  proposed  amendment 
would  add  Blue  Caribe  Line  as  a  party 
to  the  Agreement.  The  parties  have 
requested  a  shortened  review  period. 
Agreement  No-  203-011290-007. 

Title:  Vessel  Operators  Hazardous 
Materials  Association  Agreement 
Parties: 

Atlantic  Container  Line  B.V., 
America-Africa-Europe  Line  GmbH, 
Compagnie  Generate  Maritime. 
Crowley  Maritime  Corporation, 
Evergreen  Marine  Corporation 
(Taiwan),  Ltd., 

Farrell  Lines,  Inc., 
Hambuig-Sudamerikaniscbe 
Dampfshifffahrts-Gesellschaft 
Eggert  &  Amsinck  (Columbus  Line) 
Hapag-Lloyd  AG.. 

Independent  Container  Line  Ltd.. 

AB.  Ivarans  Rederi, 

Kawasaki  Kisen  Kaisha  Ltd., 
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Mitsui  O.S.K.  Lines,  Ltd., 

A.P.  Moller-Maersk  Line, 

Nedlloyd  Lijnen  B.V., 

Nippon  Yusen  Kaisha  Line, 

P&O  Containers,  Ltd., 

Sea-Land  Service,  Inc., 

Senator  Linie  GmbH  &  Co.  KG, 

Wilh.  Wilhelmsen  Ltd.  AS., 

Zim  Israeli  Navigation  Shipping  Co., 
Ltd. 

Synopsis:  The  proposed  amendment 
would  add  Australia-New  Zealand 
Direct  Line  as  a  party  to  the  Agreement. 
The  parties  have  requested  a  shortened 
review  period. 

Dated:  June  26, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  91-15556  Filed  6-28-91: 8:45  am] 
MUJNO  CODE  673IM>1-«I 

GENERAL  SERVICES 
ADMINISTRATION 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Proposed 
Acquisition  of  Office  Space  in 
Washington,  DC,  for  the  Headquarters 
Consolidation  of  the  Department  of 
Transportation 

Pursuant  to  section  102(2)(C]  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  implemented  by  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 
and  the  General  Services 
Administration  (GSA)  guidelines  PBS  P 
1095.4B,  GSA  and  the  Department  of 
Transportation  (DOT)  announce  their 
intent  to  prepare  an  ^vironmental 
Impact  Statement  (EIS)  for  the 
acquisition  of  1.7  million  occupiable 
square  feet  (OSF)  of  o^ice  space  for  use 
by  the  DOT  to  house  approximately 
8,250  employees  with  1,562  parking 
spaces  in  Washington,  DC.  The  National 
Capital  Planning  Commission  will  serve 
as  a  cooperating  agency.  Acquisition  of 
this  office  space  will  allow  DOT  to 
consolidate  its  offices,  presently  located 
in  five  buildings  within  the  District  of 
Columbia,  into  Federal  Office  Buildings 
lOA  and  lOB  and  a  proposed  1.7  million 
OSF  building. 

In  August  1990,  GSA  advertised  for 
expressions  of  interest  from  potential 
offerors  to  provide  a  site  and  construct 
1.9  million  OSF  of  office  space  for  DOT. 
GSA  received  six  responses.  In  the 
interest  of  public  information,  these 
responses  are  identified  below  along 
v/ith  the  other  DOT  housing  alternatives 
that  have  been  investigated.  In  order  to 
qualify  for  consideration  in  the  EIS,  each 


alternative  must  satisfy  the 
government’s  programmatic  and 
environmental  screening  criteria.  Those 
that  will  not  be  considered  in  the  EIS 
will  be  documented  separately. 

The  list  of  housing  alternatives  that 
will  be  screened  for  inclusion  in  the  EIS 
are  as  follows  (not  listed  in  order  of 
preference): 

1.  Government  Air  Rights  #1 

Construct  a  1.9  million  OSF  facility  at 
the  Union  Station  air  rights  site 
(boimded  by  Union  Station,  K,  First  and 
Second  Streets,  NE)  and  retain  Federal 
building  lOA  (800  Independence  Avenue, 
SW.). 

2.  Government  Air  Rights  #2 

Construct  a  1.7  million  OSF  facility  at 
the  Union  Station  air  rights  site  and 
retain  Federal  building  lOA  and  Federal 
building  lOB  (600  Independence  Avenue, 
SW.). 

3.  Government  Air  Rights  #3 

Construct  a  1.2  million  OSF  facility  at 
the  Union  Station  air  rights  site,  retain 
Federal  building  lOA  and  lOB,  and  use 
the  City  Post  Office  Building  (2  Mass. 
Avenue,  NE.). 

4.  Government  Air  Rights  #4 

Construct  an  800,000  OSF  facility  at 
the  Union  Station  air  rights  site,  retain 
Federal  Building  lOA,  and  acquire  the 
Nassif  building  (400  Seventh  Street, 

SW.). 

5.  Southeast  Federal  Center 
Development 

Construct  a  1.9  million  OSF  facility  at 
the  Southeast  Federal  Center  (Fourth 
and  M  Streets,  SE.),  and  retain  Federal 
building  lOA. 

6.  Union  Center  Plaza  Development 

Construct  a  1.7  million  OSF  building 
on  the  9.6-acre  Union  Center  Plaza 
development  site  (bounded  by  North 
Capitol,  L,  First,  and  H  Streets,  NE.),  and 
retain  Federal  building  lOA  and  Federal 
building  lOB. 

7.  Far  East  Center/Gallery  Place 
Development 

Construct  a  1.7  million  OSF  building 
on  the  5.6  acre  Far  East  Center/Gallery 
Place  development  site  and  retain 
Federal  building  lOA  and  Federal 
building  lOB. 

8.  North  Union  Square  Development 

Construct  a  1.7  million  OSF  building 
on  the  7.0  acre  North  Union  Square 
development  site  and  retain  Federal 
building  lOA  and  Federal  building  lOB. 


9.  Center  Leg  Freeway  Air-Rights  and 
Square  529  Development 

Construct  a  1.7  million  OSF  building 
on  the  8.0  acre  center  leg  fi'eeway  air 
rights  and  square  529  development  sites 
and  retain  Federal  building  lOA  and 
Federal  building  lOB. 

10.  Station  Place  Development  in 
Conjunction  With  Federal  Air  Rights  at 
Union  Station 

Construct  a  1.7  million  OSF  building 
on  the  5.6  acre  Station  Place 
development  (bounded  by  Second,  F  and 
H  Streets,  NE.  and  Union  Station)  and 
on  the  Union  Station  air  rights  (south  of 
H  Street,  NE.). 

11.  Station  Place  Development  in 
Conjunction  with  Mount  Clare 
Properties  Development  at  “M”  Street, 
NE. 

Construct  a  1.7  million  OSF  building 
on  the  5.6  acre  Station  Place 
development  site  and  on  the  8.2  acre 
Moimt  Clare  properties  development 
site  (boimded  by  M,  N,  and  First  Streets 
and  Delaware  Avenue,  NE.,  and  retain 
Federal  building  lOA  and  Federal 
building  lOB. 

12.  Mount  Clare  Properties  Development 
at  “M”  Street,  NE. 

Construct  a  1.7  million  OSF  building 
on  the  5.6  acre  Station  Place 
development  and  on  the  8.2  acre  Mount 
Clare  properties  development  site  and 
retain  Federal  building  lOA  and  Federal 
building  lOB. 

13.  No  Action 

Continue  to  house  dot  in  one 
government-owned  building,  FOB-lOA, 
and  in  leased  space. 

The  EIS  will  consider  those 
alternatives  that  emerge  from  the 
screening  process  referred  to  above.  The 
EIS  will  focus  on  the  programmatic  and 
cumulative  environmental  impacts 
stemming  from  new  construction. 

Potential  environmental  impacts 
resulting  from  the  Federal  action  include 
short  and  long-term  impacts. 

The  consulting  firm  of  3D/ 
International,  Inc.  has  been  retained  to 
prepare  the  Draft  and  final  EIS. 

GSA  will  initiate  a  scoping  process  for 
the  purpose  of  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  this  proposed  action.  A  public  scoping 
meeting  will  be  held  on  July  23, 1991, 
and  July  25, 1991,  starting  at  7  p.m.  at 
Georgetown  University  Law  Center, 
located  at  600  New  Jersey  Avenue,  NW., 
Washington,  DC.  Limited  parking  will  be 
available  on-site. 
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A  short,  formal  presentation  will 
precede  the  request  for  public 
comments.  GSA  and  DOT 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern.  It  is 
important  that  Federal,  and  city 
agencies,  and  interested  individuals  and 
groups  that  this  opportunity  to  identify 
environmental  concerns  that  should  be 
addressed  by  the  EIS.  In  the  interest  of 
available  time,  each  speaker  will  be 
asked  to  limit  his/her  oral  comments  to 
five  (5)  minutes. 

Agencies  and  the  general  public  are 
also  invited  and  encouraged  to  provide 
written  comment  in  addition  to.  or  in 
lieu  of,  comments  at  the  public  meeting. 
To  be  most  helpful,  scoping  comments 
should  clearly  describe  specific  issues  or 
topics  which  the  commentator  believes 
the  EIS  should  address.  Written 
statements  concerning  the  alternatives 
should  be  mailed  no  later  than  August  9. 
1991,  to  Ms.  Julia  Kremer-Ross, 
telephone  202-708-5334,  Planning  Staff 
(WPL),  National  Capital  Region.  General 
Services  Administration,  7th  and  D 
Streets,  SW.,  Washington.  DC,  20407. 

Dated:  June  24, 1991. 

Linda  L.  Eastman, 

Director,  NCR  Planning  Staff  (WPL). 

[FR  Doc.  91-15527  Filed  6^28-91;  8:45  am] 
BILUNG  CODE  aS20-23-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  91N-0223] 

FDA’s  Plan  for  a  Cooperative  Pilot 
Program  With  Industry  To  Test 
Alternative  Nutrition  Label  Formats 

agency:  Food  and  Drug  Administration. 
HHS, 

action:  Notice. 

summary:  Hie  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
intent  to  initiate  a  cooperative  pilot 
program  with  industry  to  test  alternative 
nutrition  label  formats.  The  agency  is 
inviting  members  of  the  food  industry 
interested  in  participating  in  the 
program  to  petition  the  agency  under  21 
CFR  101.108  which  grants  temporary 
exemptions  from  the  requirements  of  21 
CFR  101.9. 101.13,  and  101.25.  Interested 
firms  should  submit  written  expressions 
of  their  interest  in  participating  by  July 
31, 1991. 

dates:  Submit  written  expressions  of 
interest  by  July  31, 1991. 

ADDRESSES:  Submit  written  expressions 
of  interest  to  the  Dockets  Management 


Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20657. 

FOR  FURTHER  INFORMATION  CONTACR 
Raymond  E.  Shucker,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-Z40), 
Food  and  Drug  Administration,  200  C  St 
SW..  Washington,  DC  20204,  202-245- 
1457. 

SUPFLEMENTARY  INFORMATION: 

In  the  Federal  Register  of  May  20, 1991 
(56  FR  23072),  FDA  published  a  notice 
announcing  the  availability  of  a  report 
on  research  on  alternative  nutrition 
label  formats  that  is  being  conducted  by 
the  agency.  The  agency  invited 
comments  on  the  report  and  on  the 
additional  food  label  format  research 
that  the  agency  intends  to  conduct 

The  proposed  cooperative  program, 
announced  by  this  notice,  has  evolved 
as  an  extension  of  the  agency's  intent  to 
conduct  additional  nutrition  label  format 
research.  Under  the  proposed  program, 
participating  companies  in  conjunction 
with  FDA  will  select  a  label  format  for 
further  testing  from  a  list  of  formats 
provided  by  FDA.  Participants  will  be 
able  to  choose  the  products  on  which 
they  will  use  the  test  label  formats.  The 
testing  period  will  be  approximately  8 
months.  FDA  intends  to  begin  the 
program  in  August  1991,  and 
participants  will  be  able  to  use  the 
results  of  their  participation  to  formulate 
comments  on  the  changes  that  FDA 
intends  to  propose  in  early  1992  in  the 
format  of  the  nutrition  lat^l. 

Companies  that  participate  in  the 
research  program  will  also  benefit  by 
acquiring  realistic  information  on  the 
effects  and  space  requirements  of  the 
tested  food  label  formats. 

The  agency  believes  that  involving  the 
regulated  industry  and  consumers  in  the 
process  of  choosing  a  new  nutrition 
label  format  will  provide  reliable 
information  on  how  selected  label 
formats  will  be  perceived  on  food 
products  in  the  maricetplace  and  thus 
will  result  in  the  agency  adopting  the 
format  that  is  most  useful  to  the 
consumer.  The  agency  also  believes  that 
this  program  will  encourage  consumer 
education  and  public  acceptance  of  the 
label  format  that  eventually  is  selected 
by  the  agency. 

Interested  firms  may  obtain  a  copy  of 
the  procedures  to  be  followed,  pursuant 
to  21  CFR  101.108,  labels  to  be  tested, 
and  the  evaluation  criteria  to  be  applied, 
from  the  Dockets  Management  Brwch 
(address  above).  Interested  firms  should 
direct  their  questions  and  comments  on 
procedures,  specific  formats  to  be 
tested,  and  evaluation  criteria  to  the 
contact  person  identified  above. 
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Dated:  June  25, 1991. 

Gary  Dykstra, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  91-15557  Filed  8-28-91;  6.'4S  am] 
BILUNQ  CODE  4iaiMi«-a 


[Docket  No.  91N-02371 

Drug  Export  Oxytocin  Injection 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ben  Venue  Laboraties,  Inc.,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  drug 
Oxytocin  Injection  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  SchaU.  Division  of  Drug 
Labeling  Compliance  (HFD-313).  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  dnigs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  80^b)(3}(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that  Ben 
Venue  Laboratories,  Inc.,  270  Northfield 
Rd.,  Bedford,  OH  44146,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  drug  Oxytocin  INjection.  to 
Canada.  This  drug  product  acts  on  the 
smooth  muscle  of  the  uterus  to  stimulate 
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contractions.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  November 
7, 1990,  which  shall  be  considered  the 
niing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  July  11, 1991  and 
to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identiHed  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  June  24, 1991. 

Daniel  L.  Michels, 

Director,  Office  of  Compliance,  Center  for 
Drug  Evoluation  and  Research. 

[FR  Doc.  91-15617  Filed  6-28-91: 8:45  am) 
BILUNG  CODE  4160-01-11 


[Docket  No.  91E-0192] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Nuromax® 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Nuromax*  and  is  publishing  this  notice 
of  that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr,,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Pirt,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 


Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
speciHed  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Nuromax*. 
Nuromax*  (doxacurium  chloride)  is  a 
long-acting  neuromuscular  blocking 
agent,  indicated  as  an  adjunct  to  general 
anesthesia,  to  provide  skeletal  muscle 
relaxation  during  surgery.  Nuromax* 
can  also  be  used  to  provide  skeletal 
muscle  relaxation  for  endotracheal 
intubation.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Nuromax*  (U.S.  Patent 
No.  4,701,460)  hom  Burroughs  Wellcome 
Co.,  and  the  Patent  and  Trademark 
Office  requested  FDA’s  assistance  in 
determining  this  patent’s  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  June  6, 1991,  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Nuromax*  represented  the  ^t 
commerical  marketing  of  the  product. 
Shortly  thereafter,  the  Patent  and 


Trademark  Office  requested  that  FDA 
determine  the  product’s  regulatory 
review  period. 

FDA  has  determined  that  the 
regulatory  review  period  for  Nuromax* 
is  2,142  days.  Of  this  time,  1,425  days 
occurred  during  the  testing  phase  of  the 
regulatory  review  period,  while  717  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
April  27, 1985.  FDA  has  verified  the 
applicant's  claim  that  the  date  the 
investigational  new  drug  application 
became  effective  was  April  27, 1985. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  March  21, 1989.  FDA  has 
verified  the  applicant’s  claim  that  the 
new  drug  application  (NDA)  for 
Nuromax®  (NDA  19-946)  was  filed  on 
March  21,  1989. 

3.  The  date  the  application  was 
approved:  March  7, 1991.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
19-946  was  approved  on  March  7, 1991. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  138  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  August  30, 1991,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  December  30, 1991,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  Sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
speciHed  in  21  CFR  10.3G. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identiHed  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
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Dated:  June  21, 1991. 

Stuart  L  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  91-15619  Filed  6-28-91;  8:45  am] 
nUJNQ  CODE 


[Docket  No.  91N-0239] 

Drug  Export;  Prolixin  (Fluphenazine) 
Enanthate  Injection 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Bristol-Myers  Squibb  Co.  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  drug  Prolixin 
(fluphenazine)  Enanthate  Injection  to 
japan. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  and  to  the  contact  person 
identifled  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Schall,  Division  of  Drug 
Labeling  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8054. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  dnigs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisned.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Bristol-Myers  Squibb  Company,  P.O. 

Box  4000,  Princeton,  NJ  08M3-4000,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  drug  Prolixin 
(fluphenazine)  Enanthate  Injection,  to 
japan.  This  dnig  is  indicated  for  use  as 


an  antipsychotic.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  May  30, 
1991,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  July  11, 1991,  and 
to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  June  24, 1991. 

Daniel  L  Michels, 

Director,  Office  of  Compliance,  Center  for 
Drug  Evaluation  and  Research. 

[FR  Doc.  91-15618  Filed  6-28-91;  8:45  am] 
BtLUNQ  CODE  4160-01-M 


[FDA  225-91-4002] 

Memorandum  of  Understanding  on 
Development  of  Neurotoxicity  Risk 
Assessment  Procedures  Between  the 
Food  and  Drug  Administration, 
National  Center  for  Toxicological 
Research  and  the  Environmental 
Protection  Agency,  Health  Effects 
Research  Laboratory 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA. 
National  Center  for  Toxicological 
Research  (NCTR)  and  the  U.S. 
Environmental  Protection  Agency, 
Health  Effects  Research  Laboratory 
(EPA/HERL).  In  this  MOU,  these  parties 
have  agreed  to  conduct  a  cooperative 
research  program  in  connection  with  the 
development  of  neurotoxicity  risk 
assessment  procedures.  By  combining 
FDA/NCTR  experience  in  cross-specied 
extrapolation  and  quantitative  risk 


assessment  procedures  and  EPA/HERL 
expertise  in  neurotoxicity  methods 
development/validation  and 
electrophysiological  assessment,  more 
efficient  filling  of  data  gaps  and 
reduction  of  the  uncertainty  of  the 
critical  assumptions  of  neurotoxicity 
risk  assessment  will  result. 

DATES:  The  agreement  became  effective 
May  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Lyda,  Office  of  Regulatory  Affairs 
(HFC-10),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-2175. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CHR  20.108(c),  which 
states  that  all  written  agreements  and 
memoranda  of  understanding  between 
FDA  and  others  shall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  notice  of  this  memorandum  of 
understanding. 

Dated:  June  25, 1991. 

Gary  Dykstra, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

Memorandum  of  Understanding  Between  The 
Environmental  Protection  Agency  And  The 
Food  and  Drug  Administration  (FDA) 

(EPA  Reference:  PW75935043-01-0:  FDA: 
225-91-4002] 

I.  Purpose 

The  Environmental  Protection  Agency, 
Health  Effects  Research  Laboratory  (EPA/ 
HERL)  and  the  Food  and  Drug 
Administration.  National  Center  for 
Toxicological  Research  (FDA/NCTR]  have 
agreed  to  conduct  a  cooperative  research 
program  in  connection  with  the  development 
of  neurotoxicity  risk  assessment  procedures. 

II.  Background 

The  EPA/HERL  and  FDA/NCTR  share  a 
common  interest  in  developing  risk 
assessment  procedures  for  neurotoxicants. 

As  described  in  the  April,  1990  Office  of 
Technology  Assessment  (OTA)  report  on 
Neurotoxicology,  the  need  for  such  risk 
assessment  procedures  has  never  been 
greater. 

The  staff  of  the  EPA/HERL  has 
considerable  expertise  in  neurotoxicity 
methods  development/validation  and 
electrophysiological  assessment.  The  FDA/ 
NCTR  has  experience  in  cross-specied 
extrapolation  and  quantitive  risk  assessment 
procedures.  Because  of  these  complementary 
areas  of  expertise,  the  cooperative  linkage  of 
these  two  groups  would  facilitate  the 
development  of  risk  assessment  procedures. 

By  working  together,  the  two  groups  can 
delineate  knowledge  gaps  and  evaluate  the 
uncertainty  of  critical  assumptions.  Once 
described,  an  orchestrated,  cooperative  effort 
could  more  efficiently  fill  in  the  data  gaps 
and  reduce  the  uncertainty  of  the  critical 
assumptions  of  neurotoxicity  risk 
assessment. 
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III  Substance  of  the  Agreement 
That  this  agreement  is  to  describe  in 
general  terms  the  basis  on  which  the  parties 
will  cooperate  in  experimental  studies  and 
programs  and  wHi  not  create  binding, 
enforceable  Rnancia)  obligatiaira  against 
either  party.  Each  party  will  handle  and 
expend  its  own  funds  in  accordance  with  die 
appropriate  departmental  ndes  and 
regulations. 

A.  The  parties  agree  to  provide  scientific 

personnel  for  the  purpose  of  designing, 
conducting,  supervising  and  cooperating 
in  experiments,  studies,  programs,  and 
workshops. 

B.  The  partidpatiag  parties  a^ee: 

1.  To  review  jointly  the  resets  of  the 
program,  on  an  annual  basis,  and  to 
evaluate  its  progress.  Appropriate 
changes  can  be  institute  apoo  the 
coBcnrrence  of  both  partiea  m  an 
aamnded  version  of  this  Memorandum  of 
Understanding. 

2.  To  confer  on  the  nature  of  experiments 
to  be  ronducted. 

3.  That  journal  authorship  will  depend  on 
the  extent  of  involvement  of  both  parties. 

4.  That  either  party  skaH  be  free  to  supply 
the  required  nonexpendables,  &§„ 
animal  cages,  feeding  bunkers,  feed 
containers,  etc.,  which  shaB  remain  tha 
property  of  the  supplying  party. 

5.  That  the  responmbihties  of  the 
cooperating  parties  are  contingent  upon 
funds  being  available  from  which 
expenditures  may  be  legally  made. 

6.  That  upon  termination,  property 
contributions  shall  be  returned  to  the 
contributing  party  unless  the  other  party 
purchases  the  contributed  property  at 
current  market  value. 

IV.  Name  and  Address  of  Participating 
Parties 

A.  Health  EBects  Research  Laboratory,  U.S. 

Environmental  Protection  Agency. 
Research  Triangle  Park.  NC  27711. 

B.  National  Center  for  Toxicological 

Research.  Food  and  Drug  Administration 
NCTR  Drive.  Jefferson.  AR  72079-9602. 

V;  Liaison  Officers 

A.  For  the  Environmental  Protection  Agency, 

Director,  Neurotoxicology  Division 
(currently  Dr.  Hugh  UlsonJ.  Health 
Ejects  Research  Laboratory.  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  Telephone:  (919]  541-2871. 

B.  For  the  Food  and  Drug  Administration, 

Chief,  Pharmacodynamics  Branch 
(currently  Dr.  William  Slikker,  }r.J, 
Division  of  Reproductive  and 
Developmental  Toxicology,  National 
Center  for  Toxicological  Research,  NCTR 
Drive.  Jefferson,  AR  72079-9502. 
Telephone:  (501J  541-4203. 

V7.  Period  of  Agreement 
This  agreement  beconws  effective  upon 
acceptance  by  both  parties  and  will  continue 
in  effect  for  five  years.  It  may  be  revised  by 
mutual  written  consent  or  terminated  by 
either  party  upon  a  30-day  advance  written 
notice  to  the  odier  party. 


Approved  and  Accepted  for  the  U.S. 
Environmental  Protection  Agency. 

By:  Lawrence  W.  Reiter,  PIlD. 

Title:  Director,  Health  Effects  Research  Lab./' 
RTP. 

Date:  June  4, 1991. 

Approved  and  Accepted  for  the  Food  and 
Drug  Administration. 

By:  Ron  Cbemore. 

Title:  Associate  Commissioner  for  Regulatory 
Affairs. 

Date:  May  13. 1991. 

Concurrence: 

Wiffian  G.  HedHng  For  W.  Scott  McMoran, 

Chief,  Grants  Information  Sr  Analysis  Branch, 
Grants  Administration  Division,  EPA  Action 
Official. 

Dated:  April  18, 1991. 

[FR  Doc.  91-15620  Hied  6-28-91;  8:45  am] 
■nUNQ  CODE  4140-«t-M 


Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

AOmevt  Health  Care  Financing 
Adminiatratitm.  HHS. 

The  Health  Care  Financing 
Administration  (HCPA).  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposals  for  the  collection  of 
information  in  compUance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request  Reinstatement; 
Title  of  Information  Collection: 
Transmittal  and  Notice  of  Approval  of 
Medicaid  State  Plan  Material:  Form 
Number.  HCFA-179;  Use:  This  form  is 
used  by  State  Medicaid  agencies  to 
transmit  State  Plan  Amendments  to 
HCFA  for  approval  prior  to  amending 
their  State  Plans;  Frequency:  On 
occasion;  Respondents:  State/local 
governments;  Estimated  Number  of 
Responses:  1,254;  Average  Hoars  per 
Response:  1;  Total  Estimated  Burden 
Hours:  1,254. 

2.  Type  of  Request  Reinstatement; 
Title  of  Information  Collection: 
Pacemaker  Related  Data;  Form  Number: 
HCFA-497;  Use:  This  information  is 
gathered  from  providers  and 
manufacturers  to  assist  in  developing 
the  Food  and  Drug  Administration’s 
registry  file  and  to  determine  when 
manufacturer  warranty  supersedes 
Medicare  reimbursement;  Frequency: 
On  occasion;  Respondents:  Businesses/ 
other  for  profit;  Estimated  Number  of 
Responses:  165,000;  Average  Time  per 
Response:  6  minutes.  Total  Estimated 
Barden  Hours:  22,000. 


3.  Type  of  Request  Reviskm;  Title  of 
Information  Collection:  Medical  Review 
of  Part  B  Intermediary  Outpatient 
Therapy  Claims — Field  Test;  Form 
Number:  HCFA~700/701;  Use:  Medicare 
intermediaries  will  use  these  forms  in  a 
field  test  to  request  certain  medical 
information  fixim  rehabilitation 
agencies.  Clinics  skilled  nursing 
facilities,  hospital  outpatients,  and  home 
health  agencies.  The  information  is  used 
to  verify  the  medical  necessity  of 
services  and  is  used  to  establish 
payment  under  the  Medicare  program; 
Frequency:  Monthly;  Respondents: 
Businesses/other  fw  profit;  non-profit 
institutions;  and  small  businesses/ 
organizations:  Estimated  Number  of 
Responses:  450,000;  Average  Hours  per 
Response:  .25;  Total  Estimated  Barden 
Hours:  112,500. 

4.  Type  of  Request  Reinstatement: 
Title  of  Information  Collection: 
Ambulatory  Surgical  Center  Payment 
Rate  Survey  (ASC);  Form  Number; 
HCFA-452;  Use:  This  survey  will  be 
used  to  collect  cost  and  charge  data 
from  Medicare  participating  ambulatory 
surgical  centers  to  up^te  ^  fadlity 
payment  rates  beginning  in  1990; 
Frequency:  On  occasion;  Respondents: 
Small  businesses/organizations; 
Estimated  Number  of  Responses:  1,283; 

A  verage  Hours  per  Response:  1&24; 

Total  Estimated  Burden  Hoars:  23,402. 

5.  Type  of  Request  Extension;  Title  of 
Information  Collection:  Request  for 
Medical  Review  Information  for  Part  B 
Outpatient  Bills;  Form  Number  HCFA- 
9027;  Use:  Medicare  contractors  require 
certain  medical  information  from 
hospitals,  skilled  nursing  facilities,  rural 
health  clinics,  hospices,  end-stage  renal 
disease  facilities,  and  other  providers  to 
determine  that  requirements  for 
Medicare  coverage  are  met.  This 
infmmation  is  used  to  determine  if  billed 
services  are  payable  in  accordance  with 
Medicare  law,  regulations,  and 
guidelines;  Frequency:  On  occasion; 
Respondents:  Businesses/other  for  profit 
and  small  businesses/orgamzatkms; 
Estimated  Number  of  Responses: 
4,649,831;  A  verage  Hours  per  Response: 
.5;  Total  Estimated  Burden  Hours: 
2,324.915. 

6.  Type  of  Request  New;  Title  of 
Information  Collection:  Physician 
Financial  Interest  in  Clinical 
Laboratories  Survey;  Form  Number 
HCFA-R-S;  Use:  This  survey  will  collect 
information  on  physician  ownership/ 
financial  interest  or  compensation/ 
remuneration  arrangements.  Responses 
will  be  used  to  implement  prohibitions 
to  referral  of  Medicare  patients  and 
payments  for  services  to  laboratmies 
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with  such  relationships  with  physicians, 
enacted  in  P.L  101-239  as  amended  by 
P.L  101-508;  Frequency:  One-time: 
Respondents:  Businesses/other  for 
profit,  non-profit  institutions,  and  small 
businesses/organizations:  Estimated 
Number  of  Responses:  320,000;  Average 
Hours  per  Response:  .5;  Total  Estimated 
Burden  Hours:  160,000. 

Additional  Information  or  Comments: 
Cali  the  Reports  Clearance  Officer  on 
301-966-2088  for  copies  of  the  clearance 
request  packages.  Written  comments 
and  recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  following  address:  0MB 
Reports  Management  Branch,  Attention; 
Allison  Herron,  New  Executive  Office 
Building,  room  3208,  Washington,  DC 
20503. 

Dated:  June  24, 1991. 

Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  91-15572  Filed  6-28-91: 8:45  am] 
BILUNG  CODE  412(M»-M 


[HSQ-188-GN] 

Medicare  Program;  Peer  Review 
Organization  Contracts:  Solicitation  of 
Statements  oMnterest  From  In-State 
Organizations  (AK,  ID,  ME,  VT,  DC) 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  General  notice. 

summary:  This  notice,  in  accordance 
with  section  1153(i)  of  the  Social 
Security  Act,  gives  at  least  6  months 
advance  notice  of  the  dates  when 
contracts  with  out-of-State  Utilization 
and  Quality  Control  Peer  Review 
Organizations  (PROs)  end.  It  also 
specifies  the  period  of  time  in  which  in¬ 
state  organizations  may  submit 
statements  of  interest  so  that  they  may 
receive  Requests  for  Proposals  (RFPs) 
and  compete  for  those  contracts.  The 
States  currently  affected  are  Alaska, 
Idaho,  Maine,  Vermont,  and  the  District 
of  Columbia. 

DATES:  Statements  of  interest  must  be 
received  at  the  appropriate  address  as 
provided  below  no  later  than  5  p.m.  EST 
on  July  22, 1991. 

addresses:  Statements  of  interest  must 
be  submitted  to:  Edward  T.  Hodges, 
Health  Care  Financing  Administration, 
OBA,  room  389  East  High  Rise,  6325 
Security  Boulevard,  Baltimore, 

Maryland  21207. 

FOR  FURTHER  INFORMATION  CONTACT. 

Frank  Sokolik,  (301)  966-7220. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Peer  Review  Improvement  Act  of 
1982  (title  I,  subtitle  C  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFRA),  Pub.  L.  97-248)  amended  part 
B  of  title  XI  of  the  Social  Security  Act 
(the  Act)  by  establishing  the  Utilization 
and  Quality  Control  Peer  Review 
Organization  (PRO)  program. 

PROs  currently  review  certain  health 
care  services  furnished  under  title  XVIIl 
of  the  Act  (Medicare)  and  under  certain 
other  Federal  programs  to  determine 
whether  those  services  are  reasonable, 
medically  necessary,  furnished  in  the 
appropriate  setting,  and  are  of  a  quality 
that  meets  professionally  recognized 
standards.  Congress  created  the  PRO 
program  in  order  to  redirect,  simplify 
and  enhance  the  cost  effectiveness  and 
efficiency  of  the  peer  review  process. 

On  June  of  1984,  HCFA  began 
awarding  contracts  to  PROs.  We 
currently  maintain  53  PRO  contracts 
with  organizations  that  provide  medical 
review  activities  for  49  of  the  United 
States,  the  Disrict  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  and  the 
combined  review  area  of  the  State  of 
Hawaii,  Guam  and  American  Samoa. 
The  organizations  that  are  eligible  to 
contract  as  PROs  have  satisfactorily 
demonstrated  that  they  are  either 
physician-sponsored  or  physician- 
access  organizations  in  accordance  with 
section  1153  of  the  Act.  A  physician- 
sponsored  organization  is  one  that  is 
both  composed  of  a  substantial  number 
of  the  licensed  doctors  of  medicine  or 
osteopathy  practicing  medicine  or 
surgery  in  the  respective  review  area 
and  is  representative  of  the  physicians 
practicing  in  the  review  area.  A 
physician-access  organization  is  one 
that  has  available  to  it,  by  arrangement 
or  otherwise,  the  services  of  a  sufficient 
number  of  licensed  doctors  of  medicine 
or  osteopathy  practicing  medicine  or 
surgery  in  the  review  area  to  assure 
adequate  peer  review  of  the  services 
furnished  by  the  various  medical 
specialties  and  subspecialties.  In 
addition,  the  organization  must  not  be  a 
health  care  facility,  health  care  facility 
association,  or  a  health  care  facility 
affiliate,  and  must  have  a  consumer 
representative  on  its  govening  board. 

The  Omnibus  Budget  Reconciliation 
Act  of  1987  (Pub.  L  100-203)  amended 
section  1153  of  the  Act  by  adding  a  new 
subsection  (i)  that  prohibits  the 
Secretary  from  renewing  the  contract  of 
any  PRO  that  is  not  an  in-State 
organization  without  first  publishing  in 
the  Federal  Register  a  notice  announcing 
when  the  contract  will  expire.  This 
notice  must  be  published  no  later  than  6 


months  before  the  date  of  expiration, 
and  must  specify  the  period  of  time 
during  which  an  in-State  organization 
may  submit  a  proposal  for  the  contract. 
If  one  or  more  qualified  in-State 
organizations  submits  a  proposal  within 
the  specified  period  of  time,  HCFA  may 
not  automatically  renew  the  contract  on 
a  noncompetitive  basis,  but  must 
instead  provide  for  competition  for  the 
contract  in  the  same  manner  used  for  a 
new  contract.  We  note  that  the 
conference  agreement  accompanying  the 
legislation  specifically  removed  the 
Senate  amendment  requirement  that  the 
Secretary  give  additional  consideration 
to  any  qualified  in-State  organization  in 
the  contract  competition  process. 

These  requirements  are  effective  with 
contracts  eligible  for  renewal  on  or  after 
August  1, 1988.  For  the  purposes  of 
renewal  under  section  1153  of  the  Act, 
an  in-State  organization  is  defined  as  an 
organization  that  has  its  primary  place 
of  business  in  the  State  in  which  review 
will  be  conducted  (or,  that  is  owned  by 
a  parent  corporation,  the  headquarters 
of  which  is  located  in  that  State). 

There  are  currently  11  PRO  contracts 
that  do  not  meet  the  statutory  definition 
of  an  in-State  organization.  The  affected 
areas  are:  Alaska,  Delaware,  Idaho, 
Kentucky,  Maine,  Nebraska,  Nevada, 
South  Carolina,  Vermont,  Wyoming,  and 
the  District  of  Columbia. 

II.  Provisions  of  the  Notice 

This  notice  announces  that  current 
contracts  between  HCFA  and  out-of- 
State  PROs  responsible  for  review  in 
Alaska,  Idaho,  Maine,  Vermont,  and  the 
District  of  Columbia  will  expire  on 
March  3, 1992.  Interested  organizations 
in  these  States  may  submit  statements 
of  interest  in  those  contracts.  The 
statements  must  be  received  by  HCFA 
no  later  than  July  22, 1991,  and,  in  its 
statement  of  interest,  the  organization 
must  furnish  materials  that  demonstrate 
that  it  meets  the  definition  of  an  in-State 
organization.  Specifically,  the 
organization  must  have  its  primary 
place  of  business  in  the  State  in  which 
review  will  be  conducted  (or,  be  owned 
by  a  parent  corporation,  the 
headquarters  of  which  is  located  in  that 
State).  In  its  statement,  each  interested 
organization  must  further  demonstrate 
that  it  meets  the  following  requirements: 

A.  Be  either  a  physician  sponsored  or 
a  physician  access  organization. 

1.  Physician  sponsored  organization. 

i.  The  organization  must  be  composed 
of  a  substantial  number  of  the  licensed 
doctors  of  medicine  and  osteopathy 
practicing  medicine  or  surgery  in  the 
review  area,  and  be  representative  of 
the  physicians  practicing  in  the  review 
area. 
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ii.  The  organization  must  not  be  a 
health  care  facility,  health  care  facility 
association,  or  health  care  facility 
afniiate. 

iii.  In  order  to  meet  the  substantial 
number  requirement  of  A.1  j.,  an 
organizaticm  must  be  composed  of  at 
least  10  percent  of  the  license  doctors  of 
medicine  and  osteopathy  practicing 
medicine  or  surgery  in  the  review  area. 
In  order  to  meet  the  representation 
requirement  of  A.1.L,  an  organization 
must  state  and  have  documentation  in 
its  files  demonstrating  that  it  is 
composed  of  at  least  20  percent  of  the 
licensed  doctors  of  medicine  and 
osteopathy  practicing  medicine  or 
surgery  in  the  review  area;  or.  if  the 
organization  does  not  demonstrate  that 
it  is  composed  of  at  least  20  percent  of 
the  licensed  doctors  of  medicine  and 
osteopathy  practicing  medicine  or 
surgery  in  t^  review  area,  then  the 
organization  must  demonstrate  in  its 
statement  of  interest,  through  letters  of 
support  fi'om  physicians  or  physician 
organizations,  or  through  other  means, 
that  it  is  representative  of  the  6uea 
physicians. 

2.  Physician  access  organization. 

i.  The  organization  must  have 
available  to  it,  by  arrangement  or 
otherwise,  the  services  of  a  sufficient 
number  of  licensed  doctors  of  medicine 
or  osteopathy  practicing  medicine  or 
surgery  in  the  review  area  to  assure 
adequate  peer  review  of  the  services 
provided  by  the  various  medical 
specialties  and  subspecialties. 

ii.  The  organization  must  not  be  a 
health  care  facility,  health  care  facility 
association,  or  health  care  facility 
afiiliate. 

iii.  An  organization  meets  the 
requirements  of  A.2j.  if  it  demonstrates 
that  it  has  available  to  it  at  least  one 
physician  in  every  generally  recognized 
specialty;  and  has  an  arrangement  or 
arrangements  with  physicians  under 
which  the  physicians  would  conduct 
review  for  the  organization. 

B.  Have  at  least  one  individual  who  is 
a  representative  of  consumers  on  its 
governing  board. 

If  one  or  more  organization  meet  the 
above  requirements  in  a  1^0  area,  and 
submit  statements  of  interests  in 
accordance  with  this  notice,  HCFA  wilt 
consider  those  organizations  to  be 
potential  sources  for  the  ccmtracts 
(identified  above)  that  are  expiring  on 
March  31, 1992.  lliese  organizations  will 
be  furnished  with  a  Request  for  Proposal 
(RFP)  and  will  be  considered  in  full  and 
open  competition  for  the  1^0  ccmtract 
to  provide  medical  review  services  for 
that  State. 


III.  Regulatory  Impact  Statement 

This  notice  merely  announces  the 
dates  when  contracts  with  various  out- 
of-State  Peer  Review  Organizations 
expire,  and  the  period  of  time  in  which 
in-State  organizations  may  file 
statements  of  interest.  This  notice  is  not 
a  proposed  rule  or  a  final  nile  issued 
after  a  proposal,  and  does  not  alter  any 
regulations.  Therefore,  we  have 
determined  and  the  Secretary  certifies 
that  no  analyses  are  required  under 
Executive  Older  12291,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612),  or  section  1102(b)  of  the  Act 

IV.  Inftwmation  Collection  Reqiurmnenta 

This  notice  contains  information 
collection  requirements  that  have  been 
approved  and  assigned  Control  Number 
OMB  0938-0526  by  the  Executive  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  etseq.,).  This 
approval  expires  on  Jime  30, 1991.  A 
request  for  an  extension  of  this  approval 
has  been  made. 

(Sec.  1153  of  the  Social  Security  Act  (42 
U.S.C.  1320C-2))  (Catalog  of  Federal  Domestic 
Assistance  Pn^am  No.  93.773,  Medicare — 
Hospital  Insurance;  and  No.  93.774, 

Medicare — Supplementary  Medical 
Insurance.) 

Dated:  May  1, 1991. 

Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  91-15573  Filed  6-28-91;  8:45  am) 
BILUNG  CODE  4120-0t-M 


Health  Resources  and  Services 
Administration 

Final  Funding  Priorities  for  Nursing 
Special  Project  Grants 

The  Health  Resources  and  Services 
Administration  (HRSA)  armounces  the 
final  funding  priorities  for  fiscal  year 
(FY)  1992  Nursing  Special  Project  Grants 
authorized  under  the  authority  of  section 
820(a)(b)(c)  and  (d)  of  the  Public  Health 
Service  Act,  as  amended  by  Public  Law 
100-607.  This  authority  will  expire  on 
September  30, 1991.  This  program 
announcement  is  subject  to 
reauthorization  of  this  legislative 
authority  and  the  appropriation  of  funds. 

The  Administration’s  budget  request 
for  FY  1992  does  not  include  funding  for 
this  program.  Applicants  are  advised 
that  this  program  announcement  is  a 
contingency  action  being  taken  to 
ensure  that  should  funds  become 
available  for  this  purpose,  they  can  be 
awarded  in  a  timely  fashion  consistent 
with  the  needs  of  the  program  as  well  as 
to  provide  for  even  distribution  of  funds 


throughout  the  fiscal  year.  This  notice 
regarding  applications  does  not  reflect 
any  change  in  this  policy. 

Eligible  applicants  are  public  or 
nonprofit  private  schools  of  niu-sing  and 
other  public  or  nimprofit  ]»rivate  entities. 

The  period  of  Federal  su|^rt  should 
not  exceed  3  years. 

Nursing  Special  Project  Grants 

Special  Project  Grants  and  Contracts 
are  presently  authorized  under  title  VIU, 
secton  820  of  the  Pubbe  Health  Service 
Act  to  improve  nursing  practice  through 
projects  that  increase  the  knowledge 
and  skills  of  nursing  persoimel,  enhance 
their  effectiveness  in  care  delivery,  and 
reduce  vacancies  and  turnover  in 
professional  nursing  positions. 

Section  820(a)  authorizes  grants  and 
contracts  to  public  or  nonprofit  private 
schools  of  nursing  or  other  public  or 
nonprofit  private  entities  to  improve  the 
quality  and  availability  of  nurse  training 
through  projects  that  carry  out  one  of 
the  following  purposes: 

1.  Provide  continuing  education  for 
nurses; 

2.  Demonstrate,  through  geriatric 
health  education  centers  and  other 
entities,  improved  geriatric  training  in 
preventive  care,  acute  care,  and  long¬ 
term  care  (including  home  health  care 
and  institutional  care); 

3.  Increase  the  supply  of  adequately 
trained  nursing  personnel  (including 
bilingual  nursing  personnel)  to  meet  the 
health  needs  of  rural  areas;  and  provide 
nursing  education  courses  to  rural  areas 
through  telecommunications  via 
satellite; 

4.  Provide  training  and  education  to 
(a)  upgrade  the  skills  of  licensed 
vocational  or  practical  nurses,  nursing 
assistants,  and  other  paraprofessioiud 
nursing  personnel  with  priority  given  to 
rapid  transition  programs  toward 
achievement  of  professional  nursing 
degrees  and  (b)  develop  curricula  for  the 
achievement  of  baccalaureate  degrees  in 
nursing  by  registered  nurses  and  by 
individuals  with  baccalaureate  degrees 
in  other  fields; 

5.  Demonstrate  methods  to  improve 
access  to  nursing  services  in 
noninstitutional  settings  through  support 
of  nursing  practice  arrangements  in 
communities;  and 

6.  Collect  data  to  facilitate 
communications  between  health 
facilities  and  nursing  students  and 
nursing  personnel  with  respect  to 
agreements  under  which  the  individuals 
would  serve  as  nurses  in  the  health 
facilities  in  exchange  for  repayment  of 
their  educational  loans  by  the  facilities. 
(This  activity  will  be  carried  out  under 
contract  with  the  Division  of  Nursing.) 
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Section  B20(b)  authorize*  grants  and 
contracts  to  acoedited  schools  of 
nursing  to  assist  in  meeting  the  costs  of 
providing  projects: 

1.  To  improve  die  education  of  nurses 
in  geriatrics; 

2.  To  develop  and  disseminate 
curricula  relat^  to  the  treatment  of  the 
health  problems  of  elderly  individuals; 

3.  To  expand  and  strengthen 
instruction  in  methods  of  such 
treatment; 

4.  To  support  the  training  and 
retraining  of  faculty  to  provide  such 
instruction; 

5.  To  support  continuing  education  of 
nurses  who  provide  such  treatment;  and 

6.  To  establish  new  affiliations  with 
nursing  homes,  chronic  and  acute 
disease  hospitals,  ambulatory  care 
centers,  and  senior  centers  in  order  to 
provide  students  with  clinical  training  in 
geriatric  health  care. 

Section  820(c)  authorizes  grants  to 
public  and  nonproHt  private  entities  for 
projects  to  demonstrate  innovative 
hospital  nursing  practice  models 
designed  to  reduce  vacancies  in 
professional  nursing  positions  and  to 
make  such  positions  a  more  attractive 
career  choice.  Projects  must  include 
initiatives: 

1.  To  restructure  the  role  of  the 
professional  nurse  to  ensure  that  the 
expertise  of  such  nurses  is  efficiently 
utilized  and  that  they  are  engaged  in 
direct  patient  care  during  a  larger 
proportion  of  their  work  time: 

2.  To  test  innovative  wage  structures 
for  professional  nurses  in  order  to  (a) 
reduce  vacancies  in  work  shifts  during 
unpopular  work  hours;  and  (b)  provide 
financial  recognition  based  upon 
experience  and  education;  and 

3.  To  evaluate  effectiveness  of 
providing  benefits  for  professional 
nurses  as  a  means  of  increasing  their 
loyalty  to  health  care  institutions  and 
reducing  turnover  in  nursing  positions. 

Section  820(d)  authorizes  grants  to 
public  and  nonprofit  private  entities 
accredited  for  the  education  of  nurses 
for  the  purpose  of: 

1.  Demonstrating  innovative  nursing 
practice  models  for  (a)  the  provision  of 
case-managed  health  care  services 
(including  adult  day  care)  and  health 
care  services  in  the  home  or  (b)  the 
provision  of  health  care  services  in  long¬ 
term  care  facilities;  or 

2.  Developing  projects  to  increase  the 
exposure  of  nursing  students  to  clinical 
practice  in  nursing  homes,  home  health 
care,  and  gerontologic  settings  through 
collaboration  between  such  accredited 
entities  and  entities  that  provide  health 
care  in  such  settings. 

Demonstration  models  must  be 
designed  (a)  to  increase  the  recruitment 


and  retention  of  nurses  to  provide 
nursing  care  ftK  individuals  needing 
long-term  caie;  and  (b)  to  improve 
nursing  care  in  home  health  care 
settings  and  nursing  homes. 

To  receive  support,  applicants  must 
meet  the  requirements  of  42  CFR  part  57, 
subpart  T. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  urges 
applicants  to  submit  work  plans  t^t 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (telephone 
(202)  783-3238.) 

Education  and  Service  Linkage 

As  part  of  its  long  range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linl^es  between  U.S. 
Public  Health  Service  supported 
education  programs  and  service 
programs  which  provide  comprehensive 
primaiy  care  ser\dces  to  the 
underserved. 

Review  Criteria 

The  review  of  applicants  will  take 
into  consideration  the  following  criteria: 

1.  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
seiv'e; 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  such 
purposes; 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 

4.  Ihe  adequacy  of  the  facilities  and 
resources  available  to  the  applicant  to 
carry  out  the  proposed  project 

5.  The  qualifications  of  the  project 
director  and  proposed  staff; 

6.  The  reasonableness  of  the  proposed 
budget  in  relation  to  the  proposed 
project  and 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support 

Statutory  Requirements 

Section  820(g)(2)  of  the  statute 
requires  that  not  less  than  20  percent  of 
Special  Project  Grant  funds  be  allocated 
for  Purpose  2  of  section  820(a).  and 
section  820(b).  Not  more  than  $2  million 
per  year  could  be  obligated  for  geriatric 
health  education  center  projects. 

Section  820(gK2)  further  requires  that 
not  less  than  20  percent  of  Special 


Project  Grant  fimds  be  allocated  for 
Purpose  Na  3  of  section  820(a). 

Section  820(gK2)  also  requires  that  not 
less  than  10  percent  of  fun^  for  Special 
Project  Grants  be  allocated  for  Purpose 
No.  4  of  section  820(a). 

In  addition,  the  following  mechanism 
may  be  applied  in  determining  die 
funding  of  approved  applications. 
Funding  priorities — favorable 

adjustment  of  aggregate  review  scores 

when  applications  meet  specified 

objective  criteria. 

For  diis  program,  the  following 
funding  {niorities  will  be  applied  These 
funding  priorities  were  established  in  FY 
1990  after  public  comment  and  are  being 
extended  in  FY  1992. 

Funding  Priorities  for  Fiscal  Year  1992 

Section  820(a)(1) 

A  funding  priority  will  be  given  to 
applications  for  continuing  education 
programs  in  the  area  of  Quality 
Assurance/Risk  Management  for  nurses. 

Section  820(a)(4)(A)&(B) 

A  funding  priority  will  be  given  to 
projects  for  rapid  transition  programs 
toward  achievement  of  professional 
nursing  degrees. 

Section  820(a)(3) 

A  funding  priority  will  be  given  to: 

1.  Projects  which  include  a  target 
population  of  minority  or  disadvantaged 
persons. 

2.  Projects  which  demonstrate  efforts 
to  recruit  and  retain  minority  nurses. 

The  following  funding  priorities  were 
established  in  FY  1991  after  public 
comment  and  are  being  extended  in  FY 
1992. 

Section  820(c) 

A  funding  priority  will  be  given  to 
applications  which  demonstrate  efforts 
to  recruit  and  retain  minority  nurses. 

Section  8W(d) 

A  funding  priority  will  be  given  to 
applications  which  demonstrate  efforts 
to  recruit  and  retain  minority  nurses. 

Proposed  funding  priorities  were 
published  in  the  Fednal  Register  on 
March  25, 1991  (56  FR 12381)  for  public 
comment.  Several  comments  were 
received  from  one  respondent  regarding 
aspects  of  the  notice  fm*  which  public 
comment  was  not  requested. 

The  respondent  did,  however, 
commend  the  proposed  funding 
priorities  for  fiscal  year  1992  which  will 
be  retained  as  follows: 

1.  A  fimding  priority  will  be  given  to 
applicant  institutions,  where  api^cable, 
that  have  formal  linkages  betwem  the 
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education  program  for  which  the 
applicant  is  seeking  funding  and  service 
programs  which  provide  comprehensive 
primary  care  services  to  the 
underserved. 

2.  Under  section  820(a)(4)(A)&(B)  a 
funding  priority  will  be  given  to  projects 
which  demonstrate  efforts  to  recruit  and 
retain  minority  nurses. 

For  information  regarding  this 
program  contact:  Dr.  Mary  T.  Hill,  Chief, 
Nursing  Education  Practice  Resources 
Branch,  Division  of  Nursing,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  5C-14,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
telephone:  (301)  443-6193. 

This  program  is  listed  at  93.359  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Reveiw  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  )une  25, 1991. 

Robert  G.  Hannon, 

Administrator. 

[FR  Doc.  91-15621  Filed  6-28-91;  8:45  am] 

BI  LUNG  CODE  4160-1S-M 


Social  Security  Administration 

[Social  Security  Ruling  SSR  91-6] 

Child’s  Insurance  Benefits— Effect  of  a 
Second  Adoption  on  an  Adopted 
Child’s  Continued  Entitlement  to 
Benefits— West  Virginia 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  Social  Security  ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  ^curity  gives  notice  of  Social 
Security  Ruling  91-6.  This  Ruling,  which 
is  based  on  an  opinion  of  the  OfHce  of 
the  General  Counsel,  concerns  whether 
a  child  who  was  receiving  child's 
insurance  benefits  as  a  legally  adopted 
child  of  his  grandfather’s  earnings 
record  continued  to  be  entitled  to  those 
benefits  after  he  was  legally  adopted  by 
his  natural  mother  in  West  Virginia. 
EFFECTIVE  DATE:  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello,  OfHce  of 
Regulations,  Social  Security 
Achninistration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (301) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  Ruling  in 
accordance  with  20  CFR  422.406(b)(1). 


Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benehts 
programs.  Social  Security  Rulings  are 
based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions.  Commissioner’s 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating  other 
cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modiHed,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security — 
Disability  Insurance;  93.803  Social  Security — 
Retirement  Insurance;  93.805  Social 
Security — Survivor’s  Insurance;  93.806 
Special  Benefits  for  Disabled  Coal  Miners; 
93.807  Supplemental  Security  Income) 

Dated:  )une  18, 1991. 

Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Sections  202(d)(1)  and  216(e)(1)  of  the 
Social  Security  Act  (42  U.S.C.  402(d)(1) 
and  416(e)(1))  Child’s  Insurance 
Benefits — Effect  of  a  Second  Adoption 
on  an  Adopted  Child’s  Continued 
Entitlement  To  BeneHts — West  Virginia 

20  CFR  404.350,  404.352(b).  and  404.356 

The  claimant  was  legally  adopted  by 
his  grandfather,  the  worker,  on  June  15, 
1985,  in  West  Virginia.  In  April  1986,  the 
worker  became  entitled  to  retirement 
insurance  benefits,  and  the  claimant 
became  entitled  to  child’s  insurance 
benefits  on  the  worker’s  earnings 
record.  After  his  entitlement,  the 
claimant  was  legally  adopted  by  his 
natural  mother  in  West  Virginia. 
Entitlement  to  a  child’s  benefit  based  on 
a  legal  adoption  will  terminate  if  the 
adoption  is  annulled,  that  is,  determined 
never  to  have  legally  existed.  Held,  the 
second  adoption  of  the  claimant  did  not 
have  the  effect,  under  West  Virginia 
law,  of  annulling  the  Brst  adoption  of 
the  claimant.  An  adoption  under  West 
Virginia  law  can  be  revoked  only  if  an 
interested  person,  who  either  did  not 
consent  to  the  adoption  or  was  not 
properly  served  with  the  required  notice 
of  the  adoption  proceedings, 
successfully  contests  its  validity  or  the 
adopted  minor  petitions  the  court  for 


revocation  of  the  adoption  within  12 
months  of  attaining  majority.  Neither  of 
these  events  occurred  in  this  case. 
Therefore,  the  claimant  continued  to  be 
entitled  to  child’s  insurance  benefits  on 
the  worker’s  earnings  record  after  his 
adoption  by  his  natural  mother. 

A  question  has  been  raised 
concerning  the  effect  of  a  second 
adoption  on  a  claimant’s  entitlement  to 
child’s  insurance  beneHts. 

Under  the  Social  Security  Act  (the 
Act),  the  adoption  of  a  claimant  already 
entitled  to  child’s  insurance  beneHts  on 
the  earnings  record  of  an  individual  who 
previously  adopted  the  claimant  does 
not  terminate  the  claimant’s  entitlement 
to  those  beneHts  unless  the  second 
adoption  revokes  the  original  adoption. 
No  such  revocation  occurred  in  this 
case.  Therefore,  the  adopted  claimant 
continued  to  be  entitled  to  child’s 
insurance  benefits  on  the  worker’s 
earnings  record  after  the  second 
adoption. 

On  June  15, 1985,  the  claimant  was 
first  adopted  by  his  grandfather,  the 
worker,  in  West  Virginia.  This  adoption 
was  not  contested  by  the  claimant’s 
natural  mother.  In  April  1986,  the  worker 
became  entitled  to  retirement  insurance 
benefits  and,  pursuant  to  section  202(d) 
of  the  Act,  the  claimant  became  entitled 
to  child’s  insurance  benefits  on  the 
worker’s  earnings  record.  After  his 
entitlement,  the  claimant  was  legally 
adopted  by  his  natural  mother  in  West 
Virginia. 

Section  202(d)(1)  of  the  Act  authorizes 
payment  of  Social  Security  benefits  to 
children  of  individuals  entitled  to 
retirement  benefits.  Section  216(e)(1)  of 
the  Act  defines  “child"  to  include  a 
legally  adopoted  child.  In  this  case, 
there  is  no  dispute  that  the  claimant,  as 
a  legally  adopted  child,  was  entitled  to 
child’s  insurance  benefits  on  the 
worker’s  earnings  record. 

Section  202(d)(1)  of  the  Act  and  20 
CFR  404.352(b)  set  out  the  provisions  for 
termination  of  entitlement  to  child’s 
insurance  benefits.  Adoption  by 
someone  other  than  the  worker  is  not 
included  among  the  terminating  events, 
and  therefore  an  adoption  will  not  result 
in  a  termination  of  benefits. 

However,  an  adopted  child’s 
entitlement  to  benefits  is  terminated  if 
the  adoption  by  the  worker  is  annulled. 
'This  is  so  because  in  such  a  case  the 
adoption  is  invalidated  and  determined 
never  to  have  legally  existed.  Therefore, 
the  issue  in  this  case  was  whether  the 
subject  second  adoption  had  the  effect, 
under  West  Virginia  law,  of  invalidating 
or  annulling  the  first  adoption.  In  the 
opinion  of  the  Social  Security 
Administration,  the  adoption  of  the 
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claimant  by  his  natural  mother  did  not 
annul  the  previous  adoption  of  the 
claimant  by  the  worker. 

An  adoption  under  West  Virginia  law 
can  be  revoked  or  annulled  only  in  the 
following  situations:  An  interested 
party,  who  either  did  not  consent  to  the 
adoption  or  was  not  properly  served 
with  required  notice  of  the  adoption 
proceedings,  successfully  contests  the 
validity  of  the  adoption;  or  the  adopted 
minor  petitions  the  xu)urt  for  revocation 
within  12  months  of  attaining  majority. 
W.VA.  CODE  section  48-4-12.  Neither 
of  these  events  occurred  in  this  case. 
Therefore,  the  claimant  continued  to  be 
entitled  to  child's  insurance  benefits  on 
the  worker's  earnings  record  after  the 
claimant's  adoption  by  his  natural 
mother. 

(FR  Doa  91-15580  Filed  6-28-01;  8:45  amj 
BILUNG  CODE  41W-2t-ll 


[Social  Security  Ruling  SSR  91-5p] 

TiUes  II  and  XVk  Mental  Incapacity  and 
Good  Cause  for  Missing  the  Deadline 
To  Request  Review 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  Social  Security  ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b](l],  the  Commissioner  of 
Social  ^curity  gives  notice  of  Social 
Security  Ruling  91-5p.  This  Ruling 
clariHes  the  Social  Security 
Administration's  policy  on  establishing 
good  cause  for  a  claimant’s  failure  to  file 
a  timely  request  for  review  of  an 
adverse  administrative  determination, 
decision,  or  dismissal  or  a  timely 
request  for  judicial  review  when  the 
evidence  eidablishet  that  the  claimant 
lacked  the  mental  capacity  to 
understand  the  procedures  for 
requesting  further  review. 

EFFECTIVE  DATE:  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello,  Office  of 
Regulations.  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore  MD  21235,  (301 J 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant  to 
5  U.S.C.  552(aj(l)  and  (a)(2).  we  are 
publishing  tfos  Social  Security  Ruling  in 
accordance  with  20  CFR  422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  are 
based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 


Federal  court  dedsions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  pdicy 
interpretations  of  the  law  and 
regulations. 

Although  Sodal  Security  Rulii^  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Sodal  Security 
Adniinistration.  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating  other 
cases. 

If  this  Sodal  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Regiker  to  that  effect 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security — 
Disability  Insurance;  93603  Social  Security — 
Retirement  Insurance;  93.605  Social 
Security — Survivor's,  insurance;  93.806  Spdal 
Benehts  for  Disabled  Coal  Miners;  93607 
Supplemental  Security  Incooie) 

Dated:  June  18, 1991. 

Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Policy  Interpretation  Ruling 

Titles  II  and  XVI:  Mental  Incapacity 
and  Good  Cause  for  Missing  the 
Deadline  to  Request  Review 

Purpose:  The  purpose  of  this 
interpretative  ruling  is  to  darify  our 
policy  on  establishing  good  cause  for 
missing  the  deadline  to  request  review. 

It  is  being  issued  to  avoid  the  improper 
application  of  res  judicata  or 
administrative  findity  when  the 
evidence  establishes  that  a  claimant 
lacked  the  mental  capacity  to 
understand  the  procedures  for 
requesting  review. 

Citations  (authority):  Sections  2(K(b) 
and  1631(c)  of  the  Sodal  Security  Act  as 
amended;  Regulations  Na  4, 

§S  404.9030),  404.909(b),  404.911, 
404.925(c),  404.933(c),  404.957(c)(3). 
404.968(b).  404.932;  and  Regulations  No. 
16,  §§  416.14C3(a)(8).  41&1409(b). 

416.1411.  416.142^c).  4iai433(c). 
416.1457(c)(3),  416.1468(b),  and  416.1482. 

Pertinent  history:  Our  rules  in  20  CFR, 
§§  404.909(a).  404.933(b).  404.968(a). 
404.982,  416.1409(a).  416.1433(b). 
418.1468(a).  and  416.1482,  respectively, 
provide  that  a  request  for 
reconsideration,  hearing  before  an 
administrative  law  jud^  (ALJ).  review 
by  the  Appeals  Council  or  review  by  a 
Federal  district  court  must  be  filed 
within  60  days  after  the  date  receipt 
by  the  claimant  of  the  notice  of  the 
determination  or  decision  being 
appealed.  However,  the  regulations  also 
provide  that  a  dairaant  can  request  that 
the  60-day  time  period  for  filing  a 
request  for  review  be  extended  if  the 


claimant  can  show  good  cause  for 
missing  the  deadline.  Ibe  request  for  an 
extenson  of  time  must  be  in  writing  »nd 
must  give  the  reasons  why  the  request 
for  review  was  not  filed  timely. 

When  the  claimant  fails  to  timely 
request  reconsideration,  an  ALJ  hearing. 
Appeals  Council  review,  or  review  by  a 
F^eral  district  court,  the  Agency 
applies  the  criteria  in  {  404.911  or 
§  416.1411.  as  appropriate,  in 
determining  whethm*  good  cause  for 
missing  the  deadline  exists. 

Section  404.911(a)  states:  In 
determinng  whether  yon  have  shown 
that  you  had  good  cause  for  missing  a 
deadline  to  request  review  we  consider 

(1)  What  circumstances  kept  yon  from 
making  the  request  on  time; 

(2)  Whether  om  action  misled  you; 

(3)  Whether  you  did  not  understand 
the  requirements  of  the  Act  resulting 
fi^m  amendments  to  the  Act  other 
legislation,  or  court  dedsions. 

Section  416.1411(a)  sets  out  essentially 
the  same  language. 

If  the  claimant  establishes  good  cause 
for  missing  the  deadline  to  request 
review,  we  process  the  request  for 
review  in  accordance  with  established 
procedures  and  the  prior  administrative 
action  is  not  final  or  binding  for 
purposes  of  applying  the  rules  on  either 
res  judicata  or  administrative  finality. 

The  rules  on  administrative  finality 
(20  CFR.  §  §  404.987.  404.988, 404.989, 
416.1487, 416.1488, 416.1489)  provide  that 
a  final  determination  or  dedsion  cannot 
be  reopened  more  than  4  years  (2  years 
for  supplemental  security  income  cases) 
from  the  date  of  the  notice  of  the  initial 
determination  on  the  daim  unless  one  of 
the  specified  conditions  in  §  404.988(c) 
or  §  416.1488(c)  applies. 

Similarly,  toe  rules  in  20  CFR, 

55  404.957(c)(1)  and  416.1457(c)(1) 
indicate  that  an  ALJ  may  apply  res 
judicata  to  dismiss  a  hearing  request  in 
cases  where  a  previous  determination  or 
decision  on  a  claim,  involving  the  same 
facts  and  the  same  issues,  has  become 
final.  A  determination  or  decision 
becomes  final  for  purposes  of  the 
application  of  res  judicata,  when  the 
claimant  fails  to  file  a  request  for 
reconsideration,  or  a  hearing  before  an 
ALJ,  or  review  by  the  Appeals  Council 
or  judicial  review,  whichever  is 
appropriate,  within  the  time  periods 
provided  by  the  regulations.  If  the 
claimant  establishes  good  cause  for 
missing  the  deadline  to  seek  judicial 
review  of  an  Appeal’s  Council’s  dedsion 
or  denial  or  review  or  expedited  appeals 
process  agreement  the  time  period  will 
be  extended. 

Policy  Interpretation:  It  has  always 
been  SSA  policy  that  failure  to  meet  the 
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time  limits  for  requesting  review  is  not 
automatic  groimds  for  dismissing  the 
appeal  and  that  proper  consideration 
will  be  given  to  a  claimant  who  presents 
evidence  that  mental  incapacity  may 
have  prevented  him  or  her  from 
understanding  the  review  process. 

When  a  claimant  presents  evidence 
that  mental  incapacity  prevented  him  or 
her  from  timely  requesting  review  of  an 
adverse  determination,  decision, 
dismissal,  or  review  by  a  Federal 
district  court,  and  the  claimant  had  no 
one  legally  responsible  for  prosecuting 
the  claim  (e.g.,  a  parent  of  a  claimant 
who  is  a  minor,  legal  guardian,  attorney, 
or  other  legal  representative)  at  the  time 
of  the  prior  administrative  action,  SSA 
will  determine  whether  or  not  good 
cause  exists  for  extending  the  time  to 
request  review.  If  the  claimant  satisfies 
the  substantive  criteria,  the  time  limits 
in  the  reopening  regulations  do  not 
apply;  so  that,  regardless  of  how  much 
time  has  passed  since  the  prior 
administrative  action,  the  claimant  can 
establish  good  cause  for  extending  the 
deadline  to  request  review  of  that 
action. 

The  claimant  will  have  established 
mental  incapacity  for  the  purpose  of 
establishing  good  cause  when  the 
evidence  establishes  that  he  or  she 
lacked  the  mental  capacity  to 
understand  the  procedures  for 
requesting  review. 

In  determining  whether  a  claimant 
lacked  the  mental  capacity  to 
understand  the  procedures  for 
requesting  review,  the  adjudicator  must 
consider  the  following  factors  as  they 
existed  at  the  time  of  the  prior 
administrative  action: 

— Inability  to  read  or  write: 

— Lack  of  facility  with  the  English 

language; 

— ^Limited  education; 

— ^Any  mental  or  physical  condition 

which  limits  the  claimant's  ability  to 

do  things  for  him/herself. 

If  the  claimant  is  unrepresented  and 
has  one  of  the  factors  listed  above,  the 
adjudicator  will  assist  the  claimant  in 
obtaining  any  relevant  evidence.  The 
decision  as  to  what  constitutes  mental 
incapacity  must  be  based  on  all  the 
pertinent  facts  in  a  particular  case.  The 
adjudicator  will  resolve  any  reasonable 
doubt  in  favor  of  the  claimant. 

If  the  adjudicator  determines  good 
cause  exists,  he  or  she  will  extend  the 
time  for  requesting  review  and  take  the 
action  which  would  have  been 
appropriate  had  the  claimant  filed  a 
timely  request  for  review.  A  frnding  of 
good  cause  will  result  either  in  a 
determination  or  decision  that  is  subject 
to  further  administrative  or  judicial 


review  of  the  claim,  or  a  dismissal  (for  a 
reason  other  than  late  filing)  of  the 
request  for  review,  as  appropriate. 

If  the  adjudicator  determines  good 
cause  does  not  exist  to  extend  the  time, 
the  adjudicator  will  consider  the 
claimant  to  have  fried  an  imtimely 
request  for  review,  deny  the  request  to 
extend  the  time  for  filing,  and  dismiss 
the  request.  The  dismissal  of  the  request 
for  review  will  state  the  adjudicator's 
rationale  for  not  frnding  good  cause  and 
advise  the  claimant  that  he  or  she  can 
file  a  new  application  and  use  the 
written  request  for  review  as  a 
protective  frling  date. 

Effective  date:  The  right  to  establish 
good  cause  for  missing  the  deadline  to 
request  review  is  a  longstanding  SSA 
policy.  SSA  will  apply  this  policy  to  any 
case  brought  to  its  attention. 

Exception:  In  addition  to  this  Ruling, 
Acquiescence  Ruling  AR  90-4(4),  which 
implements  the  Culbertson  and  Young 
cases,  must  be  followed  when 
adjudicating  such  cases  arising  in  the 
Fourth  Circuit. 

Cross-Reference:  Program  Operations 
Manual  System,  Part  2,  Chapter  031, 
Subchapter  01;  Acquiescence  Ruling  AR 
90-4(4). 

(FR  Doc.  91-15581  Filed  &-2&-91;  8:45  am] 
BILUKO  CODE  4190-2»-M 


Finding  Regarding  Foreign  Social 
Insurance  or  Pension  System;  People’s 
Republic  of  China 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  frnding  regarding 
foreign  social  insurance  or  pension 
system — People's  Republic  of  China. 

finding:  Section  202(t)(l)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(l)) 
prohibits  payment  of  monthly  benefrts  to 
any  individual  who  is  not  a  United 
States  citizen  or  national  for  any  month 
after  he  or  she  has  been  outside  the 
United  States  for  6  consecutive  months. 
This  prohibition  does  not  apply  to  such 
an  individual  where  one  of  the 
exceptions  described  in  section  202(t)(2) 
through  202(t)(5)  of  the  Social  Security 
Act  (42  U.S.C.  402(t)(2)  through  402(t)(5)) 
affects  his  or  her  case. 

Section  202(t)(2)  of  the  Social  Security 
Act  provides  that,  subject  to  certain 
residency  requirements  of  section 
202(t)(ll),  the  prohibition  against 
payment  shall  not  apply  to  any 
individual  who  is  a  citizen  of  a  country 
which  the  Secretary  of  Health  and 
Human  Services  finds  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  such 
country  and  which: 


(a)  Pays  periodic  benefrts,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old  age,  retirement,  or  death;  and 

(b)  Permits  individuals  who  are 
United  States  citizens  but  not  citizens  of 
that  country  and  who  qualify  for  such 
benefits  to  receive  those  benefrts,  or  the 
actuarial  equivalent  thereof,  while 
outside  the  foreign  country  regardless  of 
the  duration  of  the  absence. 

The  Secretary  of  Health  and  Human 
Services  has  delegated  the  authority  to 
make  such  a  frnding  to  the 
Commissioner  of  Social  Security.  The 
Commissioner  has  redelegated  that 
authority  to  the  Director  of  the  Office  of 
International  Policy.  Under  that 
authority  the  Director  of  the  Office  of 
International  Policy  has  approved  a 
frnding  that  the  People's  Republic  of 
China,  beginning  April  14, 1989,  does  not 
have  a  social  insurance  system  of 
general  application  in  effect  which  pays 
periodic  benefits,  or  the  actuarial 
equivalent  thereof,  on  account  of  old 
age,  retirement,  or  death. 

Accordingly,  it  is  hereby  determined 
and  found  that  the  People's  Republic  of 
China  does  not  have  in  effect,  beginning 
April  14, 1989,  a  social  insurance  system 
which  meets  the  requirements  of  section 
202(t)(2)(A)  of  the  Social  Security  Act 
(42  U.S.C.  202(t)(2)(A)). 

This  frnding  also  affects  the 
application  of  subparagraph  (A)  and  (B) 
of  section  202(t)(4)  of  the  Social  Security 
Act  (42  U.S.C.  202(t)(4)  (A)  and  (B)).  That 
section  provides  that,  subject  to  certain 
residency  requirements  of  section 
202(t)(ll),  section  202(t)(l)  shall  not  be 
applicable  to  benefits  payable  on  the 
earnings  record  of  an  individual  who 
has  not  less  than  40  quarters  of  coverage 
under  Social  Security  or  who  has 
resided  in  the  United  States  for  a  period 
or  periods  aggregating  10  years  or  more. 
However,  the  provisions  of 
subparagraphs  (A)  and  (B)  of  section 
2  )2(t)(4)  shall  not  apply  to  an  individual 
who  is  a  citizen  of  a  foreign  country  that 
has  in  effect  a  social  insurance  or 
pension  system  which  is  of  general 
application  in  such  country  and  which 
satisfies  the  provisions  of  subparagraph 
(A)  of  section  202(t)(2)  but  not  the 
provisions  of  subparagraph  (B)  of 
section  202(t)(2). 

By  virtue  of  the  frnding  herein,  the 
limitation  on  payment  of  monthly 
benefrts  to  aliens  included  in  section 
202(t)(l)  does  not  apply  to  citizens  of  the 
People's  Republic  of  China  receiving 
benefrts  on  the  earnings  records  of 
individuals  who  have  not  less  than  40 
quarters  of  coverage  under  Social 
Security  or  who  have  resided  in  the 
United  States  for  a  period  or  periods 
aggregating  10  years  or  more. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Fahey,  Room  1104,  West  High  Rise 
Building,  6401  Security  ^ulevard, 
Baltimore.  MD  21235,  (301)  966-3281. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Seciuity — 
Disability  Insurance;  93.803  Social  Security — 
Retirement  Insurance;  93.805  Social 
Security — Survivors  Insurance) 

Dated:  June  24, 1991. 
lames  A.  Kissko, 

Director,  Office  of  International  Policy. 

(FR  Doc.  91-15582  Filed  6-28-91;  8:45  am] 
BIUJNO  CODE  4190-2t 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-150-4830-11-ADVB-24  1A] 

Call  for  District  Advisory  Council 
Nominations 

June  11, 1991. 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Call  for  Nominations  for  District 
Advisory  Councils. 

summary:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  to  fill  those 
positions  for  which  terms  expire  this 
year  on  each  of  the  Bureau  of  Land 
Management's  52  district  advisory 
councils. 

Each  council  comprises  10  members, 
except  the  Northern  Alaska  Advisory 
Council  and  the  California  Desert 
District  Advisory  Council,  which 
comprises  11  and  15  members, 
respectively.  Under  the  established 
staggered-term  arrangement,  the  terms 
of  approximately  one-third  of  the 
members  on  each  council  will  expire  on 
December  31, 1991,  and  must  be  filled. 
Current  council  members  may  be 
reappointed  or  new  members  may  be 
appointed.  However,  the  eligibility  of 
current  councils  members  for 
reappointment  may  be  affected  by  the 
governing  regulations  (43  CFR  1784.3(b)). 
Appointments  made  by  the  Secretary 
pursuant  to  this  call  will  assure 
continued  representation  of  specific 
categories  of  interest  on  each  council. 
The  new  terms  will  expire  December  31, 
1994. 

To  assure  council  membership  that  is 
fairly  balanced  in  terms  of  points  of 
view  represented  and  functions 
performed,  nominees  must  be  qualified 
to  provide  advice  in  certain  areas  that 
are  identified  with  each  council  position 
to  be  filled.  The  specific  number  of 
positions  to  be  filled  on  each  council 
and  their  categories  will  be  announced 
through  local  news  releases  in  the 


appropriate  States  and  Districts.  The 
categories  will  include  the  following: 

Elected  General  Purpose  Government 
Environmental  Protection 
Recreation 

Renewable  Resources  (livestock,  forestry, 
agriculmre) 

Non-Renewable  Resources  (mining,  oil  and 
gas,  extractive  industries) 
Transportation/Rights-of-Way  (or  occupancy 
issues) 

Wildlife 

Public-at-Large 

The  purpose  of  the  councils  is  to 
provide  informed  advice  to  the 
respective  District  Managers  on  the 
management  of  the  public  lands. 
Members  will  serve  without  salary,  but 
will  be  reimbursed  for  travel  and  per 
diem  expenses  at  current  rates  for 
Government  employees. 

Each  council  normally  will  meet  at 
least  twice  annually.  Additional 
meetings  may  be  called  by  the  District 
Manager  or  his  designee  in  connection 
with  special  needs  for  advice. 

Persons  wishing  to  nominate 
individuals  or  to  be  nominated  to  serve 
on  an  advisory  council  should  contact 
the  appropriate  District  Manager  of  the 
Bureau  of  Land  Management  at  the 
corresponding  District  Office  address 
below  to  ascertain  which  categories  of 
interest  are  to  be  represented.  They 
should  then  provide  the  District 
Manager  with  the  names,  addresses, 
occupations,  and  other  biographic  data 
of  qualified  nominees. 

DATES:  All  nominations  should  be 
received  by  July  31, 1991. 

ADDRESSES:  The  Districts  and  their 
mailing  addresses  are  as  follows: 

Alaska 

Arctic,  Kobuk,  and  Steese- White 

Mountain  Districts  (jointly  served 
by  the  Northern  Alaska  Advisory 
Council):  c/o  Public  Affairs  Staffi 
Fairbanks  Support  Center,  1541 
Gaffiiey  Road,  Fairbanks,  AK  99703 
Anchorage  and  Glennallen  Districts 
(jointly  served  by  the  Southern 
Alaska  Advisory  Council):  c/o 
Public  Adairs  Staff,  Alaska  State 
Office.  Box  13,  Anchorage,  AK 
99513 

Arizona 

Phoenix  District:  2015  West  Deer  Valley 
Road,  Phoenix,  AZ  85027 
Safford  District:  425  East  4th  Street, 
Safford  AZ  85546 

Yuma  District:  3150  Winsor  Avenue, 
Yuma,  AZ  85364 

California 

Bakersfield  District:  800  Truxtun 
Avenue,  Bakersfield,  CA  93301 


California  Desert  District:  6221  Box 
Springs  Blvd.,  Riverside,  CA  92507 
Susanville  District:  P.O.  Box  1090, 
Susanville,  CA  96130-3730 
Ukiah  District:  555  Leslie  Street,  Ukiah, 
CA  95482-5599 

Colorado 

Canon  City  District:  P.O.  Box  311,  Canon 
City,  CO  81212 

Craig  District:  455  Emerson  Street,  Craig. 
CO  81625 

Grand  Junction  District:  764  Horizon 
Drive,  Grand  Junction,  CO  81506 
Montrose  District:  2465  S.  Townsend 
Avenue,  Montrose  CO  81401 

Idaho 

Boise  District:  3948  Development 
Avenue,  Boise,  ID  83705 
Burley  District:  Route  3,  Box  1,  Burley, 
ID83318 

Coeur  d’Alene  District:  1808  N.  Third 
Street,  Coeur  d’Alene,  ID  83814 
Idaho  Falls  District:  940  Lincoln  Road. 

Idaho  Falls.  ID  83401 
Salmon  District:  P.O.  Box  430,  Salmon, 

ID  83467 

Shoshone  District:  P.O.  Box  2-B, 
Shoshone,  ID  83352 

Montana 

Butte  District:  P.O.  Box  3388,  Butte,  MT 
59702 

Lewistown  District:  P.O.  Box  1160, 
Lewistown,  MT  59457 
Miles  City  District:  P.O.  Box  940,  Miles 
City.  MT  59301 

Nevada 

Battle  Mountain  District:  P.O.  Box  1420, 
Battle  Mountain,  NV  89820 
Carson  City  District:  P.O.  Box  1535  Hot 
Springs  Road,  Carson  City,  NV 
89706-0638 

Elko  District:  P.O.  Box  831,  Elko,  NV 
89801 

Ely  District:  HC33  Box  150,  Ely.  NV 
89301-9408 

Las  Vegas  District:  P.O.  Box  26569,  Las 
Vegas,  NV  89126 

Winnemucca  District:  705  East  4th 
Street,  Winnemucca,  NV  89445 

New  Mexico 

Albuquerque  District:  435  Montano 
Road,  NE.,  Albuquerque,  NM  87107 
Las  Cruces  District:  1800  Marquess 
Street,  Las  Cruces,  NM  88005 
Roswell  District:  P.O.  Box  1397,  Roswell, 
NM  88201-1397 

North  Dakota 

Dickinson  District:  2933  Third  Avenue 
West,  Dickinson,  ND  58601 
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Oregon 

Bums  District:  HC  74-12533  Highway  20 
West  Hines,  OR  99738 
Coos  Bay  District:  1300  Airport  Lane, 
North  Bend,  OR  97459-2000 
Eugene  District:  P.O.  Box  10226,  Eugene, 
OR  97440 

Lakeview  District:  P.O.  Box  151, 
Lakeview,  OR  97630 
Medford  District:  3040  Biddle  Road, 
Medford.  OR  97504 
Prineville  District:  P.O.  Box  550, 
Prineville,  OR  99754 
Roseburg  District:  777  N.W.  Garden 
Valley  Blvd.,  Roseburg,  OR  97470 
Salem  District:  1717  Fabry  Road,  SE., 
Salem,  OR  97306 

Vale  District:  100  Oregon  Street  Vale. 
OR  97918 

Utah 

Arizona  Strip  District  390  North,  3050 
East,  St.  George,  UT  84770 
Cedar  City  District  P.O.  Box  724,  Cedar 
City,  UT  84720 

Moab  District:  P.O.  Box  970,  Moab,  UT 
84532 

RichHeld  District:  150  East  900  North, 
Richfield,  UT  84701 

Salt  Lake  District  2370  South  2300  West 
Salt  Lake  City,  UT  84119 
Vernal  District  170  South  500  East 
Vernal,  UT  84078 

Washington 

Spokane  District:  East  4217  Main, 
Spokane,  WA  99202 

Wyoming 

Casper  District:  1701  East  “E”  Street 
Casper.  WY  82601 

Rawlins  District:  P.O.  Box  670,  Rawlins, 
WY  82301 

Rock  Springs  District:  P.O.  Box  1869, 
Rock  Springs.  WY  82901-1869 
Worland  District  P.O.  Box  119, 

Woriand,  WY  82401 
FOR  FURTHER  INFORMATION  CONTACT: 
The  appropriate  District  Managers. 

Dated:  June  11, 1991. 

Susan  Lamson, 

Acting  Deputy  Director. 

[FR  Doc.  91-15264  Filed  6-28-91;  8:45  am] 
BiLUNQ  CODE  43U>-M-II 


[ES-940-4S20-13;  ES-044209,  Group  541, 
Minnesota] 

Notice  of  Filing  of  Plat  of  Survey  of  an 
Island 

The  plat  of  the  survey  of  an  island  in 
Johnson  Lake,  Section  14,  Township  134 
North,  Range  42  West,  Fifth  Principal 
Meridian,  Minnesota,  will  be  officially 
filed  in  the  Eastern  States  O^ce, 
Alexandria.  Virginia  at  7:30  a jn..  on 
August  19. 1991. 


The  survey  was  made  upon  request 
submitted  by  the  Manager  of  the 
Milwaukee  District  Office. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Deputy  State  Director  for 
Cadastral  Survey,  Eastern  States  Office, 
Bureau  of  Land  Management,  350  South 
Pickett  Street,  Alexandria,  Virginia 
22304,  prior  to  7:30  a.m.,  August  19, 1991. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Stephen  G.  Kopach, 

Deputy  State  Director  for  Cadastral  Survey. 
(FR  Doc.  91-15522  FJed  6-28-91;  8:45  am] 
miUNQ  CODE  43tO-aHi 


Fish  and  WiidHfe  Service 

Availabinty  of  Draft  Recovery  Plan  for 
the  Blowout  Penstemon  (Penstemon 
haydenii)  for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACnON:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service]  announces  the 
availability  for  public  review  of  the  draft 
recovery  plan  for  the  blowout 
penstemon  [Penstemon  haydenii).  It 
occurs  in  active  blowouts  in  the 
sandhills  of  Nebraska.  The  Service 
solicits  review  and  comment  fi'om  the 
public  on  this  draft  recovery  plan. 
dates:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
August  30, 1991,  to  ensure  they  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Robert  McCue,  Field 
Supervisor.  Fish  and  Wildlife 
Enhancement,  203  West  Second  Street, 
Federal  Building,  Second  Floor,  Grant 
Island,  Nebraska  68801,  telephone  (308) 
381-5571.  Written  comments  and 
materials  regarding  this  draft  recovery 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  address  given  above. 
Comments  £md  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Fish  and 
Wildlife  Enhancement  Office  in 
Nebraska  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McCue,  (see  ADDRESS  above]. 
SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 


primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  (Service)  endangered 
species  program.  To  help  guide  the 
recovery  effort  the  Service  is  working  to 
prepare  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States. 

Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  establish  critmia  for 
recovery  levels  for  down  listing  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act],  as  amended  (16  U.S.C.  1531  et 
seq.],  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Services  and  other 
Federal  Agencies  also  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  recovery  plan  being  developed  at 
this  time  addresses  the  recovery  of  the 
blowout  penstemon  which  was  listed  as 
an  endangered  species  in  the  Federal 
Register  on  September  1, 1987.  The 
species  has  suffered  habitat  losses 
primarily  resulting  from  the  stabilization 
of  blowout  complexes. 

Recovery  measures  proposed  in  this 
recovery  plan  address  the  species 
throughout  its  current  known 
distribution,  the  Nebraska  Sandhills. 

Hie  goal  of  this  recovery  plan  is  the 
protected  of  self-sustaining  populations 
of  the  blowout  penstemon  and  the 
habitat  occupied  by  this  species. 

Surveys  to  determine  if  additional 
naturally  occurring  populations  exist 
and  to  identify  potential  reintroduction 
sites  are  a  high  priority  of  this  recovery 
plan.  Other  recovery  measures 
addressed  in  this  recovery  plan  include 
research  to  fiirther  define  habitat 
requirements  and  limiting  factors, 
establish  new  populations  in  suitable 
habitat,  and  establish  management 
plans  for  each  population.  Tliis  recovery 
plan  is  subject  to  the  approval  of  the 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service.  Denver,  Colorado. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Blowout  Penstemon  Recovery 
Plan  described  above.  All  comments 
received  by  the  date  specified  above 
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will  be  considered  prior  to  approval  of 
the  recovery  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act,  16 
U.S.C  1533(f). 

Dated:  June  24, 1991. 

Robert  D.  Jacobsen, 

Acting  Regional  Director. 

(FR  Doc.  91-15545  Filed  6-28-91:  8:45  am] 
eiLUNO  CODE  4S10-5S-M 


Minerals  Management  Service 

Outer  Continental  Shelf  Notice  on 
Supplemental  Impact  Statement,  5- 
Year  Outer  Continental  Shelf  Oil  and 
Gas  Leasing  Program  Mid-1987  to  Mid- 
1992:  Outer  Continental  Shelf  (OCS); 
Notice  on  Supplemental  Environmental 
Impact  Statement  (EIS)  for  5-Year  OCS 
Oil  and  Gas  Leasing  Program;  Mid- 
1987  to  Mid-1992 

In  December  1988,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  upheld  the  5-Year  OCS  Oil  and 
Gas  Leasing  Program.  Mid-1987  to  Mid- 
1992,  against  all  challenges  except  the 
challenge  to  the  cumulative  impact 
analysis  in  the  Hnal  Environmental 
Impact  Statement  (EIS).  The  court  found 
that  the  final  EIS  failed  to  analyze 
adequately  the  interregional  cumulative 
impacts  on  migratory  species  in  the 
Alaska  and  Pacific  OCS  Regions.  The 
court  remanded  the  matter  to  the 
Secretary  of  the  Interior  for  further 
consideration  and  any  revisions  to  the  5- 
year  program  that  consideration  may 
warrant.  In  response  to  the  remand,  a 
Supplemental  ^vironmental  Impact 
Statement  (SEISJ  was  prepared  which 
analyzed  the  cumulative  impacts  on 
migratory  species  of  simultaneous 
development  in  the  Alaska  and  Pacific 
OCS  Regions  and  alternatives  that 
would  mitigate  any  synergistic  impacts. 
The  final  SEIS  was  published  in  August 
1990.  Having  considered  the  analysis  in 
the  SEIS,  on  May  7, 1991,  the  Secretary 
of  the  Interior  decided  to  proceed  with 
the  remainder  of  the  1987  Program  in  the 
Alaska  Region — the  sale  decision 
processes  for  Sale  124  (Beaufort  Sea), 
Sale  107  (Navarin  Basin),  and  Sale  126 
(Chukchi  Sea). 

Dated:  June  24, 1991. 

Barry  Williamson, 

Director,  Minerals  Management  Service. 

(FR  Doc.  91-15540  Filed  6-28-91:  8:45  am] 
BILUNO  CODE  4310-llfl-« 


National  Park  Service 

Proposed  Concession  Services  Plan 
Yosemite  National  Park,  CA 

action:  Intent  to  prepare  a 
supplemental  environmental  impact 
statement  to  the  Final  General 
Management  Plan/Environmental 
Impact  Statement  for  Yosemite  National 
Park. 


summary:  In  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  Public  Law  91-190, 
the  National  Park  Service,  Yosemite 
National  Park  is  preparing  a 
supplemental  environmental  impact 
statement,  to  the  1980  Final  General 
Management  Plan/Environmental 
Impact  Statement  for  the  park,  to  assess 
the  impacts  of  implementing  proposed 
concession  actions  at  the  park.  The 
proposal  and  alternatives  will  be  based 
on  the  concession  operations  objectives 
of  the  1980  General  Management  Plan. 
Action  items  to  be  considered  in  the 
concession  services  plan  include  the 
reduction  of  lodging  facilities  in 
Yosemite  Valley,  removal  of 
unnecessary  administrative  and  other 
support  services,  removal  of  resort 
activities,  numbers  and  types  of  food 
service  and  merchandising  facilities, 
retention  and  rehabilitation  of  remaining 
structures  and  other  visitor  services  and 
facilities. 

Persons  wishing  to  comment  upon  or 
provide  input  to  the  scoping  process  for 
the  supplementary  environmental 
statement  should  provide  such 
comments  to  the  Superintendent, 
Yosemite  National  Park,  P.O.  Box  577, 
Yosemite  National  Park,  California 
95389,  by  August  1, 1991.  For  further 
information,  contact  the  Superintendent 
at  the  above  address  or  telephone 
number  (209)  372-0200. 

The  responsible  official  is  Stanley  T. 
Albright,  Regional  Director,  Western 
Region,  National  Park  Service.  The  draft 
supplemental  environmental  statement 
is  expected  to  be  completed  and 
available  for  public  review  in  November 
1991,  and  the  final  environmental 
statement  and  record  of  decision 
anticipated  in  spring  1992. 

Dated:  June  12, 1991. 

Lewis  Albert, 

Acting  Regional  Director,  Western  Region. 

(FR  Doc.  91-15515  Filed  6-28-91: 8:45  am] 
BILUNO  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  PartB  Na  328] 

Investigation  of  Tank  Car  Allowance 
System 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  revision  in  tank  car 
valuation  methodology. 

SUMMARY:  Pursuant  to  a  notice 
published  on  January  25, 1991,  at  56  FR 
2947,  the  Commission  is  adopting  a 
revised  standard  for  valuing  certain 
privately-owned  tank  cars  used  by 
railroads  previously  established  in  the 
national  agreement  adopted  in 
Investigation  of  Tank  Car  Systems,  3 
I.C.C.2d  196  (1986)  (Tank  Car).  The 
Commission  is  adopting  the  revision  to 
replace  the  former  valuation  standard 
that  was  based  upon  the  now-repealed 
investment  tax  credit.  TTie  revised 
standard  applies  to  tank  cars 
manufactured  after  July  1, 1991,  (a)  where 
no  invoice  is  available,  such  as  where  a 
car  is  retained  by  the  manufacturer  for 
its  own  leasing  business,  or  (b)  where 
the  invoice  demonstrably  does  not  reflect 
the  true  value  of  the  car,  such  as  where 
a  purchaser  can  show  that  it  has 
contributed  physical  assets  of 
significant  value  that  were  used  by  the 
manfacturer  in  fabricating  the  car  and 
which  resulted  in  a  reduction  of  the 
invoice  price  by  more  than  $1,000  per 
car  below  the  price  that  othwerwise 
would  have  been  charged.  In  either 
instance,  an  owner  can  certify  an 
alternative  “true  value."  which,  subject 
to  certain  limitations,  is  the  price  for 
which  a  car  or  group  of  cars  would  have 
been  sold  in  an  arms-length  transaction. 

Under  the  revision,  any  car  owner 
certifying  a  “true  value”  is  required  to 
provide  the  auditor  of  AAR  an  annual 
officer’s  certificate  of  compliance  with 
the  Commission’s  order.  Also,  car 
registrants  must  provide  certain 
information  necessary  to  determine  the 
“true  value"  of  tank  cars. 

EFFECTIVE  OATES:  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.]. 
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This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

We  certify  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  revised  valuation  standard  will 
make  tank  car  allowances  more  market 
sensitive  and  therefore  more  conducive 
to  an  appropriate  level  of  investment  in 
tank  cars.  The  valuation  methodology 
merely  replaces  a  former  methodology 
that  is  no  longer  appropriate. 

Decided:  June  24, 1991. 

Authority:  49  U.S.C.  10321, 10324(b).  10747, 
and  11122,  and  S  U.S.C  553. 

By  the  Coirtmission.  Chairman  Hiilbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  91-15576  Filed  6-28-91;  8:45  amj 
BILLING  CODE  7035-0«-« 


[Docket  Na  AB-12  (Sub-Na  138X] 

Southern  Pacific  Transportation  Co.— 
Abandonment  Exemption— In  Harris 
County,  TX 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  subpart 
Y— Exempt  Abandonments  to  abandon 
its  approximately  2.80-mile  line  of 
railroad  between  mileposts  0.275  and 
3.074,  in  Houston.  Harris  County,  TX. 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  July  31, 


1991  (unless  stayed  peiuling 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environemental  issues,  * 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),  *  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  July  11, 1991.® 
Petitions  for  reconsideration  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  file  by  July  22, 1991,  with; 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washiiigton,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicrmt’s  representative:  Gary  A. 
Laakso,  Southern  Pacific  Building,  Room 
846,  One  Market  Plaza,  San  Francisco, 
CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  finm  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  July  5, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  fi'om  SEE  by  Mrriting  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  S^  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  June  19, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Directin',  Office  of  Ih'oceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  91-15575  Filed  6-28-91;  &45  am) 
BILUNG  CODE  703S-SI-4H 


'  A  Stay  will  be  routinely  isaued  by  the 
ComraiMion  ai  those  proceedings  where  an 
informed  decision,  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  section  of 
Energy  and  Environment  in  its  ind^wndenl 
investigation)  cannot  be  made  prior  to  the  effective 
date  of  the  notice  of  exemption.  See  Exemption  of 
Out-of-Service  Rail  Lines,  5 1.C.C  2d  377  (1989.  Any 
entity  seeking  a  stay  involving  environmental 
concerns  is  encourage  to  Hie  its  request  as  soon  as 
possible  in  order  to  permit  this  Commission  to 
review  and  act  on  the  request  before  the  effective 
date  of  this  exemption. 

•  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  AsssH.,  4 1.CC.  2d  1«4  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdictions  to  do  so. 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

National  Cooperative  Research 
Notifications;  Microelectronics  md 
Computer  Technology  Corporation 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  (“the  Act"), 
Microelectronics  and  Computer 
Technology  Corporation  (“MCC”)  on 
March  1, 1991  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership  and  certain  other 
information.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section  4  of 
the  Act  limiting  the  recovery  of  antiturst 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  December  21, 1984,  MCC  and  us 
shareholders  filed  their  original 
notification  pursuant  to  section  6(a)  of 
the  Act  The  Department  of  Justice  (the 
"Department")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  January  17, 1OT5  (50  FR 
2633).  MCC  and  its  shareholders  filed 
additional  notifications  on  March  29, 
1985,  July  30, 1986,  November  7, 1988, 
December  23, 1986,  February  25, 1987, 
December  23, 1987,  March  4, 1988, 

August  16, 1988,  September  19, 1989, 
January  16, 1990,  March  7, 1990,  April  11, 
1990,  July  11, 1990,  October  2, 1990  and 
January  17, 1991.  The  Department 
published  notices  in  the  Federal  Register 
in  response  to  these  additional 
notifications  on  April  23, 1985  (50  FR 
15989),  September  10. 1986  (51  FR  32283), 
December  8, 1988  (51  FR  44132), 

February  3, 1987  (52  FR  3356),  March  19, 
1987  (52  FR  8661),  January  22, 1988  (53 
FR  1859),  Mardh  29, 1988  (53  FR  10159), 
September  22, 1988  (53  FR  36910), 
October  26. 1989  (54  FR  43631),  Mardi  8, 
1990  (55  FR  8612),  April  9. 1990  (55  FR 
13200),  May  8. 1990  (55  FR  19114),  May  8, 
1990  (55  FR  19114),  October  24, 1990  (55 
FR  42916),  December  28, 1990  (55  FR 
53367),  and  February  11, 1991  (56  FR 
5424),  respectively.  On  October  21, 1985, 
MCC  filed  an  additional  notification  for 
which  a  Federal  Register  notice  was  not 
required. 

MCC  and  Lehigh  University  have 
agreed  to  enter  into  agreements  with 
third  party  organizations  for  the  purpose 
of  conducting  research  in  the  area  of 
non-hermetic  electronic  packaging.  This 
research  is  identified  as  the  RwoH 
Project. 
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Occidental  Chemical  Corporation  has 
become  an  Associate  Member  of  MCC 
and  a  participant  in  the  RwoH  Project 
Advanced  Micro  Devices,  Inc.  an 
Eastman  Kodak  Company,  existing 
shareholders  of  MCC,  also  will 
participate  in  the  RwoH  project. 

Dover  Electronics  Co.  and  W.T. 
Automation,  Inc.  have  executed  Vendor 
Agreements  for  MCCs  Open  Systems 
Satellite. 

Jotepfa  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doa  91-15525  FUed  6-28-81;  8:45  am] 
BIUJNQ  CODE  441S-0Mi 


National  Cooperative  Notifications; 
Portland  Cement  Association 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  S  4301  et  aeq.  (“the  Act”),  the 
Portland  Cement  Association  ("PCA”) 
has  filed  written  notiHcations 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  May  28, 1991,  disclosing 
that  there  have  bene  changes  in  the 
membership  of  PCA.  The  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

Gulf  Coast  Portland  Cement  Ca  has 
become  a  member,  and  Mississippi 
Concrete  Industries  Association  is  no 
longer  a  member. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  PCA. 

On  Januaiy  7, 1985,  PCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  (the  "Department”)  published  a 
notice  in  the  Fe^al  Register  pursuant 
to  section  6(b)  of  the  Act  on  Feburary  5, 

1985,  50  FR  5015.  On  March  14, 1985, 
August  13, 1985,  January  3, 1986, 
February  14, 1986,  May  30, 1986,  July  la 

1986,  December  31, 1986,  Feburary  3, 

1987,  April  17, 1987,  June  3, 1987,  July  29, 
1987,  August  6, 1987,  October  9, 1987, 
February  18, 1988,  March  9, 1988,  March 

11. 1988,  July  7, 1988,  August  9, 1988, 
August  23, 1988,  January  23, 1989. 
February  24, 1989,  March  13, 1989,  May 

25. 1989,  July  20, 1989,  August  24. 1989, 
September  25. 1989,  December  14. 1989, 
January  31, 1990,  May  29, 1990,  July  15. 

1990,  December  18, 1990,  and  January  31, 

1991,  PCA  filed  additional  written 
notifications.  The  Department  published 
notices  in  the  Federal  Register  in 
response  to  these  additonal  notifications 
on  April  10, 1985  (50  FR  14175), 
September  16, 1985  (50  FR  37594), 
November  15, 1985  (50  FR  47292), 


December  24. 1985  (50  FR  52568), 
February  4. 1986  (51  FR  4440),  March  12, 

1986  (51  FR  8573),  June  27. 1986  (51  FR 
23479),  August  14. 1986  (51  FR  29173), 
February  3. 1987  (52  FR  3356),  March  4, 

1987  (52  FR  6635),  May  14, 1987  (52  FR 
18295),  July  10. 1987  (52  FR  26103), 

August  26, 1987  (52 1^  32185),  November 
17, 1987  (52  FR  43953),  March  28, 1988  (53 
FR  9999),  August  4. 1988  (53  FR  29397), 
September  15, 1988  (53  FR  35935], 
September  28. 1988  (53  FR  37883), 
February  23. 1989  (54  FR  7894),  March 
20, 1989  (54  FR  11455),  April  25, 1989  (54 
FR  17835),  June  28, 1989  (54  FR  27220), 
August  23. 1989  (54  FR  35092), 

September  11. 1989  (54  FR  37513], 
October  20, 1989  (54  FR  43146],  February 

1. 1990  (55  FR  3497),  March  7, 1990  (55 
FR  8204),  July  3, 1990  (55  FR  27518),  July 

19. 1990  (55  FR  29432),  January  25, 1991 
(56  FR  2950),  and  March  15. 1991  (56  FR 
11274,  respectively. 

Joseph  H.  Widmar, 

Director  of  (^rations.  Antitrust  Division. 

(FR  Doc.  91-15526  Filed  6-28-91;  8:45  am] 
BILUNQ  CODE  4410-01-11 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environtnerrtal 
Response,  Compensation,  and  Liability 
Act  of  1980 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  and  consistent  with 
42  U.S.C.  §  9622(i).  notice  is  hereby 
given  that  on  June  14. 1991,  a  proposed 
consent  decree  in  United  States  of 
America  v.  Mattiace  Industries,  Inc.,  et 
al..  Civil  Action  No.  CV-86-1792,  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of  New 
York.  This  consent  decree  resolves  the 
United  States’  claims  under  section  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (“CERCLA”)  for  recovery  of  cleanup 
costs  incurred  by  the  United  States 
Environmental  Protection  Agency 
(“EPA”)  in  response  to  hazardous 
substances  released  when  a  tanker- 
trailer  loaded  with  methyl-ethyl  ketone 
(MEK)  overturned  at  a  site  (the  “MEK 
Spill  site”)  in  Hicksville,  New  York.  The 
consent  decree  also  resolves  the  United 
States’  claims  for  damages  and  civil 
penalties,  pursuant  to  sections  107(c)(3) 
and  106(b)(1),  based  on  the  defendants’ 
failure  to  comply  with  EPA 
administrative  orders  directing  them  to 
investigate  and  clean  up  the  spilled 
MEK. 

The  consent  decree  provides  that  the 
defendants  will  pay  a  total  of  $1,700,000, 
plus  interest  accrued  on  that  amount 
since  December  10, 1990,  when  it  was 
deposited  in  escrow,  to  the  Hazardous 
Substances  Superfimd.  This  payment 


will  fully  reimburse  EPA  for  the  costs  nf 
all  woik  that  it  has  performed  at  the 
MEK  Spill  Site,  which  amounted  to 
approximately  $1.2  million,  with  the 
remainder  allocable  to  prejudgment 
interest  and  damages  for  non- 
compliance  with  EPA’s  administrative 
orders. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  fit)m  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Mattiace 
Industries,  Inc.,  D.J.  Ref.  90-11-2-109. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  225  Cadman  Plaza  East, 
Brooklyn,  New  York  11201;  at  the  Region 
II  ofiice  of  the  Environmental  Protection 
Agency,  26  Federal  Plaza,  New  York,  NY 
10278;  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building,  NW., 
Washington,  DC  20004.  Copies  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  fttim  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building,  NW.,  Box  1097, 
Washington,  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.25  (25  cents  per  page 
reproduction  cost)  payable  to  Consent 
Decree  Library. 

Richard  B.  Stewart, 

Assistant  Attorney  General,  Environments' 
Natural  Resources  Division. 

(FR  Doc.  91-15523  Filed  6-28-91;  8:45  am] 
BILUNG  CODE  441IM>1-« 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  State  University  of  New  York, 
Civil  Action  No.  88-CV-814  (N.D  J4.Y.), 
was  lodged  on  Jime  13, 1991,  with  the 
United  States  District  Court  for  the 
Northern  District  of  New  York.  The 
proposed  Consent  Decree  requires  the 
defendants  State  University  of  New 
York — College  at  Cortland.  Board  of 
Trustees  of  State  University  of  New 
Yoik,  State, University  of  New  York 
Construction  Fund.  Board  of  Trustees  of 
State  University  of  New  York 
Construction  Fund.  J&K  Plumbing  & 
Heating  Company,  Inc.,  and  DD&H 
Associates.  Inc.  to  pay  a  dvil  penalty  of 
$20,000,  and  obligates  them  to  comply 
with  the  Clean  Air  Act.  42  U.S.C. 
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§  7412(c),  and  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
for  asbestos  (“Asbestos  NESHAP"),  40 
CFR  part  61,  Subpart  M. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 

Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  State  University  of 
New  York,  90-5-2-1-1242. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
New  York,  James  T.  Foley  Federal 
Building,  Room  231, 4445  Broadway, 
Albany  New  York  12207;  at  the  Region  II 
Office  of  the  Environmental  Protection 
Agency,  26  Federal  Plaza,  New  York, 
New  York,  10278;  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington, 
D.C.  20004.  A  copy  of  the  proposed 
Consent  Decree  can  be  obtained  in 
person  or  by  mail  &t}m  the  Document 
Center.  In  requesting  a  copy  of  the 
Consent  Decree,  please  enclose  a  check 
in  the  amount  of  $3.00  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 

Richard  B.  Stewart, 

Assistant  Attdmey  General,  Environment  and 
Natural  Resources  Divsion. 

(FR  Doc.  91-15524  Filed  6-28-91: 8:45  am] 
BILUNO  CODE  4410-01-4I 


NATIONAL  COMMISSION  ON 
ACQUIRED  IMMUNE  DEFICIENCY 
SYNDROME 

Meetings 

agency:  National  Commission  on 
Acquired  Immune  Deficiency  Syndrome. 
action:  Notice  of  hearing. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463  as  amended,  the  National 
Commission  on  Acquired  Immune 
Deficiency  Syndrome  announces  the 
forthcoming  meeting. 

DATES  AND  TIME:  Wednesday,  July  10, 
1991  8:30  a.m.  to  5  p.m.;  Thursday,  July 
11, 1991  8:30  a.m.  to  5  p.m. 

PLACE:  Old  Colony  Inn,  625  First  Street, 
Alexandria,  VA. 

TYPE  OF  event:  Open. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Byrnes,  Executive  Director, 

The  National  Commission  on  Acquired 


Immune  Deficiency  Syndrome,  1730  K 
Street,  NW.,  suite  815,  Washington,  DC 
20006  (202)  254-5125.  Records  shall  be 
kept  of  all  Commission  proceedings  and 
shall  be  available  for  public  inspection 
at  this  address. 

AGENDA:  Discussion  of  Commission's 
Comprehensive  Report  and  other 
Commission  Business. 

Interpreting  services  are  available  for 
deaf  people.  Please  call  our  TDD 
number  (202)  254-3816  to  request 
services  no  later  than  July  3, 1991. 

Dated:  June  25, 1991. 

Maureen  Byrnes, 

Executive  Director. 

[FR  Doc.  91-15555  Filed  6-25-91;  8:45  am] 
BiUJNa  CODE  6t20-CN-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Arts  In  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Arts 
Education  Collaboration  Initiative 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  July  17, 1991  from  9 
a.m.-5  p.m.  in  room  714  at  the  Nancy 
Hanks  Center,  1100  Permsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4  p.m.-5  p.m.  The 
topic  will  be  policy  ffiscussion. 

The  remaining  portion  of  this  meeting 
from  9  a.m.-5  p.m.  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  infcrmation  given  in  the 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  this  session  will  be  closed  to  the 
public  pursuant  to  subsection  (c)(4),  (6) 
and  (9)(B)  of  section  552b  of  title  5, 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employe,  then  public  participation  will 
be  permitted  at  the  chairman’s 


discretion  with  the  approval  of  the  full¬ 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowonent  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  June  20, 1991. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

[FR  Doc.  91-15561  Filed  6-28-91;  8:45  am] 
BILUNO  CODE  7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted 
for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  information  collection  that 
will  afreet  the  public.  Interested  persons 
are  invited  to  submit  comments  by  July 
25, 1991.  Comments  may  be  submitted 
to: 

(A)  Agency  Clearance  Officer. 
Herman  G.  Fleming,  Division  of 
Personnel  and  Management.  National 
Science  Foundation,  Washington,  DC 
20550,  or  by  telephone  (202)  357-7335, 
and  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Dan  Chenok,  Desk  Officer,  OMB, 
722  Jackson  Place,  Room  3208,  NEOB, 
Washington,  DC  20503. 

Title:  Survey  of  Graduate  Students 
and  Postdoctorates  in  Science  and 
Engineering. 

Affected  Public.  Non-profit 
institutions. 

Responses /Burden  Hours.  10,500 
Respondents  at  1  hour  and  10  minutes 
per  response. 

Abstract:  This  survey  is  the  only 
source  of  national  statistics  on  graduate 
students  and  on  student  and 
postdoctorate  support  in  graduate 
science/engineering  programs.  Federal 
agencies.  State  Education  Boards, 
institutions  of  higher  education  and 
others  use  the  data  to  monitor  S/E 
education  progress  and  to  plan  for  future 
S/E  personnel  needs. 
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Dated:  June  26, 1991. 

Herman  G.  Fleming, 

NSP  Reports  Clearance  Officer. 

[FR  Doc.  91-15548  Filed  6-28-ai;  8:45  am] 
WLUNO  CODE  7S56-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

AtMiormal  Occurrences  for  First 
Quarter  CY 1991;  Dissemination  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
requires  the  NRC  to  disseminate 
information  on  abnormal  occurrences 
(i.e.,  unscheduled  incidents  or  events 
that  the  Commission  determines  are 
significant  fh>m  the  standpoint  of  public 
health  and  safety).  The  following 
incidents  at  NRC  licensees  were 
determined  to  be  abnormal  occurrences 
(AOs)  using  the  criteria  published  in  the 
Federal  Register  on  February  24, 1977 
(42  FR  10950).  The  AOs  are  described 
below,  together  with  the  remedial 
actions  taken.  The  events  are  also 
included  in  NUREG-0090,  VoL  14,  No.  1 
(“Report  to  Congress  on  Abnormal 
Occurrences:  January-March  1991”). 
This  report  will  be  available  in  the 
NRC's  Public  Document  Room  2120  L 
Street,  NW.,  (Lower  Level),  Washington, 
DC  about  three  weeks  after  the 
publication  date  of  this  Federal  Register 
Notice. 

Fuel  Cycle  Facilities  (Other  Than 
Nuclear  Power  Plants) 

91-1  Significant  Degradation  of  Plant 
Safety  at  Nuclear  Fuel  Services,  Inc.  in 
Erwin,  Tennessee 

One  of  the  AO  examples  notes  that  a 
major  deficiency  in  design,  construction, 
or  operation  having  safety  implications 
requiring  immediate  remedial  action  can 
be  considered  an  abnormal  occurrence. 

Date  and  Place — ^Escalated 
enforcement  action  proposed  on  March 
20, 1991,  for  an  event  occurring  on 
November  28, 1990;  Nuclear  Fuel 
Services,  Inc.;  Erwin,  Tennessee. 

Nature  and  Probable  Consequences — 
Nuclear  Fuel  Services,  Inc.  is  a  fuel 
production  facility  that  produces  nuclear 
fuel  for  the  U.S.  Navy.  On  November  30, 
1990,  licensee  personnel  discovered  that 
on  November  28, 1990,  395  grams  of 
uranium-235,  contained  in  liquid  waste, 
had  been  processed  through  the  waste 
water  treatment  system  for  collection 
and  disposal  of  the  uranium.  This 
quantity  was  above  the  administrative 
criticahty  safety  limit  of  350  grams  for 
the  unfavorable  geometry  tanks  used  to 
hold  the  waste.  (A  favorable  geometry 
tank  is  one  having  dimensions 


specifically  designed  to  prevent 
criticality  of  its  fissile  material  contents. 
An  unfavorable  geometry  tank  can  be 
used,  however,  if  the  amount  of  fissile 
material  is  kept  below  that  needed  to 
achieve  critic^ty.) 

While  the  amount  of  uranium-235  was 
well  below  the  amount  needed  for 
criticality,  the  circumstances  associated 
with  the  event  were  particulariy  safety 
significant  Highly  concentrated  uranium 
solutions  in  an  adjoining  part  of  the 
process  were  available  in  quantities  that 
were  more  than  sufficient  to  have 
caused  a  criticality  accident  in  the 
unfavorable  geometry  tank.  The 
hydrostatic  head  associated  with  those 
highly  concentrated  solutions  would 
have  been  sufficient  to  force  those 
solutions  into  the  unfavorable  geometry 
tank  if  the  set  of  normally  closed  valves 
were  faulty  or  were  not  ^ly  closed.  The 
event  is  briefly  described  as  follows: 

Filling  of  storage  tanks  with  liquid 
waste  ^m  the  solvent  extraction 
system  in  the  high  enriched  uranium 
recovery  process  began  on  November 
27, 1990.  When  the  tanks  were  full  the 
contents  were  recirculated  prior  to 
sampling.  An  operator  collected  two 
samples  of  the  liquid  and  submitted 
them  for  analysis.  The  analytical  results 
were  received  on  November  28, 1990, 
and  revealed  that  the  uranium 
concentration  in  the  liquid  was  well 
below  the  authorized  discard  limit, 
hence,  the  quantity  of  U-235  was  below 
the  safety  limit  of  350  grams.  The  liquid 
waste  was  then  pumped  to  another  tank 
where  it  was  mixed  again,  sampled  for 
material  accountability  purposes,  and 
then  pumped  to  the  Waste  Water 
Treatment  Facility  (WWTF). 

On  November  30, 1990,  the  laboratory 
reported  the  results  of  the  accountability 
sample  to  be  above  the  authorized 
discard  limit.  This  higher  concentration 
was  confirmed  by  analysis  of  another 
sample  which  has  been  obtained  when 
the  liquid  was  received  at  the  WWTF. 
These  analyses  confirmed  each  other, 
and  all  dischai^ges  were  halted  as  a 
special  licensee  investigation  team 
initiated  a  detailed  review  to  determine 
the  causes  and  needed  corrective 
actions.  At  about  4:15  pjn.,  the  licensee 
reported  the  incident  to  the  NRC. 

The  NRC  issued  written  confirmation 
on  November  30, 1990,  that  the  licensee 
would  refiain  from  transferring  liquid 
waste  until  certain  actions  had  been 
completed.  An  NRC  inspector  was 
dispatched  to  the  site  on  December  1 
and  two  other  NRC  personnel  arrived  on 
December  2, 1990,  to  perform  a  special 
NRC  team  inspection. 

Cause  or  Causes — ^The  licensee 
identified  the  probable  causes  of  the 
November  28  event  to  be:  (1)  Less  than 


adequate  piping  layout  that  allowed 
uranium  solutions  to  flow  into  the 
unfavorable  geometry  tank,  and  (2) 
personnel-related  inadequacies  in  that 
operators  had  no  knowl^ge  of  the 
potential  for  crossover  of  highly 
concentrated  uranium  solutions  into 
unfavorable  tanks  as  a  result  of  open 
valves  or  other  anomalies  in  the  piping 
systems. 

Following  a  review  of  the  incident,  the 
NRC  concluded  that  there  appeared  to 
be  other  root  causes  in  addition  to  those 
given  by  the  licensee.  These  root  causes 
include; 

(1)  The  safety  basis  for  the  plant  was 
less  than  adequate  because  a 
documented  safety  analysis  was  not 
available. 

(2)  As  a  result  of  the  lack  of  a  detailed 
safety  analysis,  equipment  important  to 
safety,  such  as  valves,  were  not  properly 
identified,  protected,  emphasized  in 
plant  control  documents  and  training 
sessions,  tested  and  maintained 
appropriate  to  their  safety  function,  and 
did  not  possess  positive  closure 
indication. 

(3)  The  design  basis  of  the  plant  was 
less  than  adequate.  The  system 
drawings  lacked  adequate  detail. 

The  licensee  missed  an  opportunity  to 
preclude  the  problems  several  years 
earlier  when  modifications  were  made 
to  the  piping  system.  The  licensee’s 
reviews  of  the  modifications  failed  to 
identify  the  significant  potential  for 
uranium  solutions  to  flow  into 
unfavorable  geometry  vessels. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — Corrective  actions  included 
modification  of  the  piping  system  to 
prevent  highly  concentrated  uranium 
solutions  ^m  flowing  into  the 
unfavorable  geometry  tanks.  A  review 
of  the  fuel  recovery  facility  was  initiated 
to  identify  the  nuclear  safety  features 
and  controls  for  each  unfavorable 
geometry  vessel.  A  Nuclear  Criticality 
Safety  Performance  Improvement 
Progreun  (PIP),  that  had  been  instituted 
prior  to  the  incident,  was  accelerated 
and  expanded  to  address  the  root 
causes.  Training  was  also  given  to  fuel 
recovery  personnel  to  make  them  aware 
of  the  problem. 

NRC — ^The  special  NRC  team 
inspection  identified  two  violations 
dealing  with  (1)  failure  to  perform  an 
adequate  evaluation  of  equipment 
joined  by  piping  for  the  possibility  of 
siphoning  and  (2)  failure  to  adhere  to  the 
administrative  criticality  safety  limit  of 
350  grams  of  uranium-2^  in 
unfavorable’geometry  tanks. 

Tlie  NRC  inspected  the  actions  taken 
and,  following  the  licensee’s 
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identification  of  the  safety  features  and 
controls,  issued  a  letter  authorizing 
resumption  of  solution  transfers  on 
December  18, 1990.  An  Enforcement 
Conference  with  the  licensee  was  held 
on  January  18, 1991.  On  March  20, 1991, 
the  NRC  forwarded  a  Notice  of 
Violation  (for  the  violations  identified 
during  the  special  NRC  team  inspection] 
and  proposed  a  civil  penalty  of  $10,000. 
The  two  violations  were  classified  as 
Severity  Level  II  on  a  scale  in  which 
Severity  Levels  I  and  V  are  are  the  most 
and  least  significant,  respectively.  The 
licensee  has  paid  the  civil  penalty. 

In  early  1991,  the  NRC,  prepared  an 
action  plan  for  the  licensee’s  facility. 
This  plan  is  updated  quarterly  and 
tracks  the  completion  of  the  licensee’s 
PIP  items,  quarterly  NRC  and  licensee 
management  meetings  on  the  PIP  status, 
and  NRC  technical  reviews  of  PIP.  Other 
items  addressed  in  the  plan  include 
license  renewal  milestones  and 
management  meetings  on 
decommissioning  activities.  A  full-time 
resident  inspector  started  at  the  facility 
on  Aprl  22, 1991. 

*  *  «  *  * 

Other  NRC  Licensees  (Industrial 
Radiographers,  Medical  Institutions, 
Industrial  Users,  etc.) 

91-2  Medical  Diagnostic 
Misadministration  at  Hutzel  Hospital  in 
Detroit,  Michigan 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place — ^January  17, 1991; 
Hutzel  Hospital;  Detroit,  Michigan. 

Nature  and  Probable  Consequences — 
On  January  24, 1991,  the  licensee 
notified  NRC  Region  III  that  a  medical 
diagnostic  misadministration  had 
occurred  at  its  facility  on  January  17, 
1991,  when  a  patient  was  administered  a 
dosage  of  iodine-131  that  was  100  times 
greater  than  prescribed.  A  written  report 
was  received  by  Region  III  on  February 
1, 1991. 

On  January  16, 1991,  a  37-year-old 
female  patient  (who  had  given  birth  to  a 
baby  2  days  earlier]  was  scheduled  to 
have  a  thyroid  scan  to  determine  if  she 
had  a  substemal  goiter  (beneath  the 
breastbone].  ’The  licensee’s  normal 
procedure  for  such  a  thyroid  scan 
usually  involves  administration  of  a  50- 
microcurie  dosage  of  iodine-131.  This 
would  typically  result  in  a  th}n'oid  dose 
in  the  range  of  58-70  rads.  The 
prescription  for  the  procedure  was 
prepared  by  a  physician's  assistant  at 
the  direction  of  the  referring  physician. 
The  nuclear  medicine  technologist 


subsequently  discussed  the  procediure 
with  the  physician’s  assistant  and 
questioned  whether  or  not  the  thyroid 
scan  was  the  appropriate  procedure. 

The  technologist  indicated  a  whole  body 
scan  to  identify  thyroid  tissue 
throughout  the  body  would  be  the 
appropriate  test.  The  physician’s 
assistant  agreed  and  submitted  a  new 
order  for  the  whole  body  scan.  The 
iodine-131  was  administered  to  the 
patient  on  January  17, 1991,  with  the 
whole  body  scan  performed  on  January 
18, 1991.  The  procedure  constitutes  a 
misadministration  because  the  referring 
physician  had  not  intended  to  perform  a 
whole  body  scan  using  iodine-131. 

The  whole  body  scan  involved  a 
dosage  of  5  millicuries  of  iodine-131 
instead  of  50  microcuries,  which  would 
have  been  used  for  the  diagnostic 
procedure  actually  prescribed  by  the 
referring  physician.  Although  the  whole 
body  scan  is  a  diagnostic  test — intended 
for  patients  who  have  had  their  thyroid 
removed — the  5-millicurie  dosage  is  in 
the  range  that  may  be  used  for  treatment 
of  thyroid  disorders 

Prior  to  administering  the  iodine-131, 
the  technologist  determined  that  the 
patient  was  not  breast-feeding  her  baby 
and  did  not  intend  to  breast  feed. 
(Breast-feeding  a  baby  is  a  concern 
because  the  radioactive  iodine  can  be 
passed  to  the  baby  through  the  milk.] 
Some  direct  radiation  exposure  was 
received  by  the  baby  due  to  the 
presence  of  the  iodine-131  in  the 
mother’s  body.  This  exposure,  however, 
was  minimal  (estimated  to  be 
approximately  0.5  millirads]  because  the 
baby  was  wi^  the  mother  for  only  a  30- 
minute  period  because  of  the  mother’s 
medical  problems.  After  the 
misadministration  was  discovered, 
contact  between  the  mother  and  baby 
was  restricted  for  two  days  to  avoid 
further  radiation  exposure  to  the  infant. 

The  NRC  retained  a  medical 
consultant  to  evaluate  the  circumstances 
of  this  case.  The  consultant  estimated 
that  the  patient  received  a  dose  of 
approximately  6500  rads  to  her  thyroid. 
This  exposure  would  carry  a  slightly 
increased  risk  of  developing 
hypothyroidism  or  thyroid  cancer. 
Because  the  patient  was  lactating,  thus 
concentrating  the  radioactive  iodine  in 
the  breasts,  there  would  also  be  an 
increase  in  the  patient’s  risk  of  breast 
cancer.  The  consultant  recommended 
periodic  monitoring  of  the  patient  for 
hypothyroidism  and  for  breast  and 
thyroid  cancer. 

Cause  or  Causes — ^This 
misadministration  was  caused  by  the 
modification  of  the  intended  diagnostic 
procedure  as  a  result  of  the  discussion 
between  the  physician’s  assistant  and 


the  nuclear  medicine  technologist.  This 
modihcation,  which  involved 
substantially  increasing  the  dosage  of 
radioactive  iodine-131,  was  not 
reviewed  by  or  approved  by  the 
patient’s  physician.  The  physician,  in 
fact,  desired  the  thyroid  scan  procedure 
using  the  lower  dosage. 

An  NRC  inspection  to  review  the 
circumstances  of  the  misadministration 
also  determined  that  the  hospital  had 
not  provided  training  in  the  proper 
ordering  and  administration  of 
radiopharmaceuticals  to  individuals 
working  under  the  supervision  of  a 
physician  designated  on  the  NRC 
license. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — ^The  hospital  adopted  new 
procedures  requiring  speciHc  approval 
by  an  authorized  physician  prior  to  the 
oral  administration  of  more  than  50 
microcuries  of  iodine-131.  This 
authorization  is  to  be  obtained 
immediately  prior  to  the  planned 
administration.  The  hospital  also 
refHrmed  that  the  technologist  and 
physician’s  assistants  are  not  permitted 
to  change  an  order  given  by  an 
attending  physician. 

'The  hospital  recommended  that  the 
patient  be  placed  on  a  thyroid  hormone 
to  inhibit  the  growth  of  thyroid  nodules 
and  that  she  be  monitored  for  possible 
development  of  hypothyroidism  or  other 
complications. 

NRC— A  special  inspection  was 
conducted  February  19, 1991,  to  review 
the  circumstances  surroimding  the 
misadministration.  The  inspection 
identified  two  apparent  violations 
associated  with  the  incident:  (1]  Failure 
to  instruct  supervised  individuals  on  the 
principles  of  radiation  safety,  and  (2] 
use  of  NRC-licensed  material  by 
unauthorized  individuals.  These 
inspection  flndings  remain  under  review 
by  the  NRC,  and  enforcement  action  is 
pending. 

*«**•««* 

91-3  Medical  Therapy 
Misadministration  at  Washington 
Hospital  Center  in  Washington,  DC 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place — ^February  1, 1991; 
Washington  Hospital  Center; 
Washington,  DC 

Nature  and  Probable  Consequences — 
On  February  1, 1991,  NRC  Region  I  was 
notihed  by  the  licensee  that  a 
therapeutic  misadministration  involving 
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a  teletherapy  unit  had  occurred  at  its 
facility  earlier  that  day. 

A  74-year-old  patient  was  to  have 
received  250  rads  to  the  brain  for  cancer 
treatment.  The  technologist  identiHed 
the  patient:  however,  the  technologist 
examined  another  chart  without 
verifying  the  name  on  the  chart  or  the 
picture  of  the  patient  on  the  chart.  No 
patient  treatment  area  markers,  such  as 
tattoos,  were  used.  Using  the  wrong 
chart,  the  technologist  proceeded  to  set 
up  a  5.0  centimeters  by  6.5  centimeters 
field  size  and  initiated  treatment  of  the 
patient’s  larynx.  The  thyroid  of  the 
patient  was  not  blocked  from  exposure 
to  the  teletherapy  beam.  While  the 
patient  was  undergoing  treatment  to  the 
larynx,  the  technologist  realized  that  the 
wrong  organ  was  being  treated.  The 
technologist  immediately  terminated  the 
patient  treatment.  It  was  estimated  that 
57  rads  were  delivered  to  the  larynx, 
and  about  the  same  to  the  thyroid.  The 
wrong  chart  indicated  that  100  rads 
were  to  be  delivered  to  the  larynx  in 
1.38  minutes  and  the  treatment  was 
terminated  after  0.79  minutes.  After 
termination  of  the  larynx  treatment,  the 
patient  was  given  the  proper  treatment 
of  250  rads  to  the  brain. 

Region  I  contacted  an  NRG  medical 
consultant  to  review  the  event.  The 
consultant  noted  that  there  were  no 
acute  symptoms  and  that  there  should 
be  no  long  term  medical  implications 
during  the  expected  lifetime  of  the 
patient. 

Cause  or  Causes — ^The  technologist 
failed  to  follow  proper  identification 
procedures. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — The  licensee  provided 
additional  training  for  the  technologist 
in  the  proper  identification  procedures 
for  treatment  plan  verification. 

MIC— The  Region  I  staff  will  examine 
the  circumstances  behind  the  incident 
during  the  next  inspection  of  the 
program  at  the  licensee’s  facility. 
***** 

91-4  Medical  Therapy 
Misadministration  at  Hahnemann 
University  Hospital  in  Philadelphia, 
Pennsylvania 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place. — February  14-18, 

1991;  Hahnemann  Uruversity  Hospital: 
Philadelphia,  Pennsylvania. 

Nature  and  Probable  Consequences. — 
On  February  22, 1991,  NRG  Region  I  was 
notified  by  the  licensee  that  a 
therapeutic  misadministration  had 


occurred  at  its  facility  during  the  period 
from  February  14  to  18, 1991,  while  a 
patient  was  undergoing  radiation 
therapy  for  a  tumor  in  the  eye. 

A  radiotherapy  physician  prescribed  a 
therapeutic  dose  of  30,000  rads  to  the 
base  of  the  tumor  and  14,300  rads  to  the 
apex  of  the  tumor  fi*om  an  iodine-125 
custom-designed  eye  plaque.  The  staff 
physicist  who  designed  the  eye  plaque 
informed  the  radiotherapy  physician 
that  based  on  the  eye  plaque  design,  a 
dose  of  30,000  rads  would  be  delivered 
to  the  base  of  the  tumor  and  9,925  rads 
to  the  apex  over  127.8  hours.  This 
treatment  plan  was  found  acceptable 
and  agreed  upon.  While  the  physicist 
was  designing  the  eye  plaque  and 
calculating  the  anticipated  dose,  he 
decided  to  change  to  an  eye  plaque  with 
a  different  radius  of  curvature.  The 
physicist  changed  the  coordinates  for 
placement  of  each  iodine-125  seed  used 
in  the  plaque  but  failed  to  change  the 
associated  points  for  calculation  of  dose 
to  various  depths  within  the  eye. 

On  February  18, 1991,  the  physicist 
suspected  that  an  error  had  occurred 
while  planning  a  treatment  for  another 
patient  with  a  similar  tumor.  At  that 
point,  he  retrieved  patient  data  from  the 
computer  for  the  treatment  started  on 
February  14, 1991,  reviewed  the  data, 
and  confirmed  that  an  error  had  been 
made.  The  patient’s  eye  plaque  was  then 
removed.  At  that  time,  a  total  of  99.25 
hours  had  elapsed  since  the  beginning  of 
the  treatment,  resulting  in  a  total 
treatment  dose  of  about  59,000  rads  to 
the  base  of  the  tumor  and  19,500  rads  to 
the  apex  of  the  tumor.  The  licensee 
stated  that  the  dose  received  by  the 
tumor  was  within  acceptable  medical 
treatment  protocols  for  that  type  of 
tumor,  and  that  no  acute  effects  were 
observed  in  the  patient. 

NRG  Region  I  contacted  an  NRG 
medical  consultant  to  review  the  event. 
The  consultant  stated  that  there  was  an 
increased  risk  of  long,  term  adverse 
effects,  (e.g.,  cataract,  tissue  damage). 

Cause  or  Causes. — ^The  causes  are 
attributed  to  human  error  on  the  part  of 
the  licensee’s  staff  physicist,  lack  of 
written  procedures,  and  lack  of  dual 
verification  of  dose  calculations  prior  to 
administration. 

Actions  Taken  To  Prevent  Recurrence 

Licensee. — ^The  licensee’s  planned 
corrective  actions  include  establishing 
written  protocol  for  this  procedure, 
including  a  second  verification  of  the 
treatment  calculations  prior  to 
administration  of  dosages  to  patients. 

NRC. — An  NRG  Region  I  inspector 
conducted  a  special  inspection  of  the 
circumstances  surrounding  this 
misadministration  on  February  25, 1991. 


The  inspection  report  was  forwarded  to 
the  licensee  on  March  11, 1991.  The 
report  notes  that  the  inspector  suggested 
that  the  licensee  establish  a  written 
protocol  for  the  procedure  and  the 
licensee  agreed.  The  report  also 
identified  one  violation  of  NRG 
requirements,  i.e.,  failure  to  notify  the 
NRG  of  the  therapy  misadministration 
within  24  hours  of  discovery.  A 
management  meeting  between  NRG 
Region  I  and  licensee  management  was 
conducted  on  March  21, 1991,  to  review 
the  licensee’s  actions  to  prevent 
recurrence. 

***** 

91-5  Medical  Therapy 
Misadministration  at  Clara  Maass 
Medical  Center  in  Belleville,  New 
Jersey 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place. — March  28, 1991: 

Glara  Maass  Medical  Genten  Belleville, 
New  Jersey. 

Nature  and  Probable  Consequences. — 
On  March  28, 1991,  the  licensee 
informed  NRG  Region  I  that  a 
therapeutic  misadministration,  involving 
administration  of  iodine-131  to  the 
wrong  patient,  had  occurred  earlier  that 
day. 

A  radiotherapy  physician  prescribed  a 
therapeutic  dosage  of  10  millicuries  of 
iodine-131  to  a  patient  for  the  treatment 
of  hyperthyroidism.  The  physician  that 
was  familiar  with  the  patient  was  not 
able  to  administer  the  therapeutic 
dosage  and  asked  another  physician  to 
administer  it.  In  the  meantime,  a 
transporter,  while  reviewing  the  patient 
transport  requests,  noted  that  the 
patient  was  listed  in  a  bed  that  she 
believed  was  occupied  by  another 
patient.  The  transporter  notified  the 
nuclear  medicine  secretary  to  check  into 
the  discrepancy.  The  secretary  referred 
to  a  patient  list  for  the  patient’s  name, 
noted  the  area  of  the  hospital  where  the 
patient’s  room  was,  and  changed  the 
request  form.  The  secretary  did  not 
know  that  there  were  two  patients  in  the 
hospital  with  the  exact  same  names. 

(The  second  patient  was  in  the  hospital 
for  a  lung  condition.)  Also,  the  secretary 
did  not  know  the  computer  program  that 
generated  the  patient  list  did  not  print 
duplicate  entries.  The  patient’s  name 
who  was  to  undergo  treatment  for 
hyperthyroidism  was  not  printed  on  the 
list. 

'The  physician  who  administered  the 
dose  picked  up  the  request  form  and  the 
iodine-131  dosage  from  the  Nuclear 
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Medicine  Department  and  went  to  the 
nursing  station  on  the  floor  of  the 
patient  with  the  lung  problem.  The 
physician  did  not  inform  the  nursing 
staff  that  he  was  about  to  administer  a 
therapeutic  dosage  to  one  of  their 
patients  and  went  to  the  lung  patient’s 
room.  There,  he  asked  the  patient  his 
name  and  verified  the  name  on  the  wrist 
band  but  did  not  cross  check  the  patient 
number  on  the  wrist  band  with  the 
patient  number  on  the  request  form.  The 
physician  completed  the  request  form 
and  returned  the  patient  folder  to  the 
nurses'  station.  Within  five  minutes  of 
the  administration  of  the 
radiopharmaceutical,  the  nurses 
discovered  the  error  and  informed  the 
physician  and  the  Radiation  Safety 
Officer.  The  licensee  decided  to 
administer  a  thyroid  blocking  agent  of 
1000  milligrams  of  potassium  iodide 
immediately,  with  three  subsequent 
doses  of  1000  milligrams  each  given  at 
four  hour  intervals. 

The  licensee  determined  that  the 
th>Toid  of  the  patient  received  an  uptake 
of  between  80  and  100  microcuries  of 
iodine-131  which  would  give  a  dose  of 
between  112  and  140  rads.  An  NRC 
medical  consultant,  who  reviewed  the 
event,  concurred  with  these  figures.  The 
licensee  advised  the  NRC  that  no 
adverse  effects  were  anticipated  during 
the  lifetime  of  the  patient  as  a  result  of 
the  misadministration. 

Cause  or  Causes — ^The  causes  were 
attributed  to  failure  to  follow  the 
hospital  protocol  of  checking  the  patient 
identification  number,  and  failure  to 
inform  the  head  nurse  of  the  floor  of  the 
therapeutic  procedure,  prior  to 
administration. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — ^Tlie  licensee's  planned 
corrective  action  includes  establishing  a 
check  list  that  must  be  completed  by 
individuals  administering  therapeutic 
dosages.  The  check  list  will  require  that 
the  person  administering  the  dosage  to 
check,  as  a  minimum,  the  type  of 
radiopharmaceutical  to  be  administered, 
the  activity  of  the  dosage,  the  name  of 
the  patient  and  the  patient  number;  it 
will  also  require  notification  of  the 
nursing  staff  that  one  of  their  patients  is 
undergoing  radiopharmaceutical 
therapy.  Other  actions  include  changing 
the  computer  program  so  that  all  of  the 
information  is  printed  out  on  the  patient 
list,  and  reinstruction  to  persormel 
regarding  patient  verification 
procedures. 

NRC— On  April  1, 1991,  a  Region  I 
inspector  conducted  a  special  inspection 
of  ^e  ciitnunstances  surrounding  this 
misadministration.  The  inspection  report 


was  forwarded  to  the  licensee  on  April 
17, 1991.  No  violations  of  regulatory 
requirements  were  identified.  The 
licensee's  corrective  actions  are 
considered  satisfactory. 

*  *  «  *  • 

Dated  at  Rockville.  MD  this  24th  day  of 
June  1991. 

For  The  Nuclear  Regulatory  Conunisaion. 
Samuel  |.  Chilk 
Secretary  of  the  Commission. 

[FR  Doc.  91-15601  Filed  6-28-91;  8:45  am] 

BILUNO  CODE  TSSO-OI-M 


Licensing  Support  System  Advisory 
Review  Panel;  Meeting 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  of 
October  6. 1972  (Pub.  L  94-463,  86  Stat 
770-776),  that  the  Licensing  Support 
System  Advisory  Review  Panel 
(LSSARP)  will  hold  a  meeting  on  July  17, 
1991.  The  meeting  will  convene  at  9  a.m. 
in  the  fifth  floor  hearing  room.  East 
West  Towers  Building  (West  Tower), 
4350  East  West  Highway,  Bethesda, 
Maryland.  The  Nuclear  Regulatory 
Commission  (NRC)  established  the 
LSSARP  to  provide  advice  and 
recommendations  to  the  NRC  and  to  the 
Department  of  Energy  (DOE)  on  topics, 
issues,  and  activities  related  to  the 
design,  development,  and  operation  of 
an  electronic  information  management 
system  known  as  the  Licensing  Support 
System  (LSS).  This  system  is  being 
designed  to  contain  information  relevant 
to  the  Commission’s  future  licensing 
proceeding  for  a  geologic  repository  for 
the  disposal  of  high-level  radioactive 
waste  (HLW). 

The  agenda  for  the  meeting,  at  which 
the  Committee  will  receive  several 
briefings  by  the  Office  of  the  Licensing 
Support  System  Administrator  (LSSA), 
is  as  follows: 

Agenda 

LSS  Advisory  Review  Panel  Meeting 
July  17. 1991 

9:00  Administrative  Issues 
9:30  LSSA's  Proposed  LSS  Development 
Schedule 

10:45  LSSA’s  Procurement  Strategy  and 
Approach — Use  of  SAIC  Deliverables 
1:30  L^A's  Quality  Management  Approach 
2:15  LSSA's  Automated  Project 
Management  System 

3:15  Finalization  of  Header  Working  Croup 
Recommendations 

Update  on  Revised  Topical  Guidelines 
Update  on  Technical  Data 
5:00  Adjourn 

The  meeting  will  be  open  to  the 
public  Interested  persons  may  make 
oral  presentations  to  the  Panel  or  file 


written  statements.  Requests  for  oral 
presentations  should  be  made  to  the 
contact  person  listed  below  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  oral  statements. 

For  further  information  regarding  this 
matter,  contact  Marilee  Rood,  Office  of 
the  LSS  Administrator,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  telephone  301-492-4003. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  June  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  91-15602  Filed  6-28-91;  8:45  am] 
BILUNO  CODE  7S90-01-4I 


[Docket  No.  50-029] 

Yankee  Atomic  Electric  C04  Yankee 
(Rowe)  Nuclear  Power  Station,  Receipt 
of  Petition  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  acknowledges  receipt  of  a 
petition  filed  jointly  by  the  Union  of 
Concerned  Scientists  and  the  New 
England  Coalition  on  Nuclear  Pollution 
pursuant  to  10  CFR  2.206  for  emergency 
enforcement  action  against  Yankee 
Atomic  Electric  Company’s  Yankee 
Rowe  Nuclear  Power  Plant. 

The  petition  seeks  the  immediate 
shutdown  of  the  Yankee  Rowe  Nuclear 
Power  Plant  which  the  petitioners  allege 
are  operating  in  violation  of  the  Nuclear 
Regulatory  Commission’s  standards  for 
pressure  vessel  integrity.  For  the 
reasons  discussed  in  a  letter  to  Diane 
Curran  from  Thomas  E.  Murley,  dated 
June  25, 1991,  the  request  for  immediate 
relief  has  been  denied. 

A  decision  concerning  this  petition 
will  be  addressed  in  a  final  decision  in 
the  near  future. 

A  copy  of  the  petition  is  available  for 
public  inspection  in  the  Commission’s 
Public  Document  Room,  located  in  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  June,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Murley, 

Director,  Offf ice  of  Nuclear  Reactor 
Regulation, 

[FR  Doc.  91-15603  FUed  6-28-91;  8:45  am] 
BILUNO  CODE  7SS0-01-M 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Performance  Management  and 
Recognition  System  Review 
Committee  Meeting 

The  Office  of  Personnel  Management 
announces  the  following  meeting: 

Name:  Performance  Management  and 
Recognition  System  Review  Committee 
Meeting. 

Date  and  Time:  July  16, 1991, 10  a.m.  to  5 
p.m. 

Place:  Room  5A06^  Office  of  Personnel 
Management,  1900  E  Street  NW., 

Washington,  DC  20415-0001. 

Type  of  Meeting:  Open. 

Point  of  Contact:  Ms.  Doris  Hausser,  Chief 
of  the  Performance  Management  Division, 
room  7454,  Office  of  Personnel  Management. 
1900  E  Street  NW.,  Washington,  DC  20415- 
0001. 

Purpose  of  Meeting:  To  review  the 
Performance  Management  and  Recognition 
System  and  make  reconunendations  for  a  fair 
and  effective  performance  management 
system  for  Federal  managers. 

Agenda:  July  16, 1991— Committee  goals 
and  objectives;  scope  of  inquiry;  research  and 
resources  on  performance-based  pay;  basic 
issues  and  challenges  facing  the  committee; 
committee  administration;  comments  and 
observations;  public  input;  closing. 

SUPPLEMENTARY  INFORMATION:  The 

committee  welcomes  written  data, 
views,  or  comments  concerning  systems 
for  managing  and  recognizing  the 
performance  of  Federal  managers.  All 
such  submissions  received  by  close  of 
business  July  9. 1991,  will  be  provided  to 
the  committee  members  and  included  in 
the  record  of  the  July  16. 1991,  meeting. 

If  time  permits,  the  committee  will 
consider  oral  pre  jentations  relating  to 
agenda  items.  Persons  wishing  to 
address  the  committee  orally  at  the  July 
16, 1991,  meeting  should  submit  a 
written  request  to  be  heard  by  close  of 
business  July  9, 1991.  The  request  must 
include  the  name  and  address  of  the 
person  wishing  to  appear,  the  capacity 
in  which  the  appearance  will  be  made,  a 
short  summary  of  the  intended 
presentation,  an  an  estimate  of  the 
amount  of  time  needed. 

All  communications  regarding  this 
committee  should  be  addressed  to  the 
Point  of  Contact  named  above. 

OfRce  of  Personnel  Management. 

Constance  Berry  Newman, 

Director. 

[FR  Doc.  91-15622  Filed  6-28-91;  8:45  amj 
WUJNQ  coot  •32S-01-M 


POSTAL  RATE  COMMISSION 

[Order  No.  890;  Docket  No.  MC91-1] 

Postal  Service’s  Proposal  to  Establish 
Rate  Categories  and  Discounts  for 
Pre-Barcoded  Flat-Shaped  Mail  and 
Order  Designating  Officer  of  the 
Commission  and  Date  for  Intervention 

Before  Commissioners:  George  W.  Haley, 
Chairman;  Henry  R.  Folsom,  Vice-Chairman; 
John  W.  Crutcher;  W.H.  "Trey”  LeBlanc,  III; 
Patti  Birge  Tyson. 

Issued  Jime  25, 1991. 

Notice  is  hereby  given  that  on  June  21, 
1991,  the  United  States  Postal  Service, 
pursuant  to  S  3623  of  title  39,  United 
States  Code,  filed  a  request  with  the 
Postal  Rate  Commission  for  a 
Recommended  Decision  on 
establishment  of  rate  categories  and 
discounts  for  pre-barcoded  flat-shaped 
mail.  The  Postal  Service's  proposed 
rates  for  the  first  ounce  of  bulk  First- 
Class  pre-barcoded  flats  are  26.3  cents 
for  nonpresorted  flats  and  23.2  cents  for 
First-Class  flats  presorted  to  3/5  digit 
ZIP  Codes.  Proposed  second-class  flat 
discounts  are  1.7  cents  for  mail 
presorted  to  3/5  digit  ZIP  Codes  and  2.5 
cents  for  flats  entered  at  the  required 
second-class  sortation  level.  Proposed 
third-class  flat  discounts  for  regular  bulk 
and  nonproflt  third-class  mail  meeting 
the  basic  sortation  requirements  are 
respectively  3.5  and  3.0  cents.  The 
proposed  discount  for  both  third-class 
regular  bulk  and  nonproflt  flats 
presorted  to  3/5  digit  ZIP  Codes  is  1.8 
cents. 

The  proposal  was  accompanied  by 
flling  of  the  direct  testimony  of  four 
Postal  Service  witnesses.  Tlieir 
testimony  includes  a  discussion  of 
anticipated  cost  savings  underlying  the 
proposed  rates  and  market  research 
assessing  mailer  response  to  flat 
discoimts. 

Intervention 

Persons  desiring  to  participate  as  a 
party  should  flle  a  notice  of  intervention 
with  the  Secretary  of  the  Commission  on 
or  before  July  22, 1991,  in  accordance 
with  §  20  of  the  Commission's  rules  of 
practice  (39  CFR  3001.20).  Notices  of 
intervention  shall  afflrmatively  state 
whether  the  person  flling  requests  a 
hearing,  or  in  lieu  thereof,  a  conference; 
whether  such  person  intends  to 
participate  actively  in  a  hearing;  and 
shall  set  forth  the  nature  of  such 
person's  interest  in  the  issues,  to  the 
extent  such  interest  is  known.  Persons 
seeking  limited  participation  but  not 
party  status  may.  on  or  before  July  22, 
1991,  flle  a  written  notice  of  intervention 
as  a  limited  participator,  pursuant  to 
§  20a  of  the  rules  of  practice  (39  CFR 


3001.20b).  In  addition,  persons  wishing 
to  express  their  views  informally,  but 
not  to  become  a  party  or  limited 
participator,  may  flle  comments 
pursuant  to  §  20b  of  the  rules  of  practice 
(39  CFR  3001.20b). 

Officer  of  the  Commission 

The  Officer  of  the  Commission 
charged  with  representing  the  interests 
of  the  general  public  in  this  docket  [39 
U.S.C.  3624(a)J  is  Stephen  A.  Gold, 
Director,  Office  of  the  Consumer 
Advocate.  During  this  proceeding,  he 
will  direct  the  activities  of  the 
Commission  personnel  assigned  to 
assist  him  and  neither  he  nor  such 
personnel  will  participate  in  nor  advise 
as  to  any  Commission  decision  (39  CFR 
3001.8).  The  Officer  of  the  Commission 
shall  supply  for  the  record,  at  the 
appropriate  time,  the  names  of  all 
Commission  personnel  assigned  to 
assist  him  in  this  case. 

In  this  case  the  Officer  of  the 
Commission  shall  be  separately  served 
with  three  copies  of  all  filings,  in 
addition  to  and  simultaneously  with 
service  on  the  Commission  of  the  25 
copies  required  by  §  10(c)  of  the  rules  of 
practice  (39  CFR  3001.10(c)). 

The  Commission  orders 

(A)  Notices  of  intervention  as  full  or 
limited  participators  in  this  docket  shall 
be  sent  to  Charles  L  Clapp,  Secretary, 
Postal  Rate  Commission,  1333  H  Street, 
NW.,  Suite  300,  Washington,  DC  20268- 
0001  on  or  before  July  22, 1991. 

(B)  Stephen  A.  Gold  is  designated 
Officer  of  the  Commission  to  represent 
the  interests  of  the  general  public  in  this 
proceeding.  Service  of  documents  on  the 
Commission  shall  not  constitute  service 
on  the  Officer  of  the  Commission  who 
shall  separately  be  served  three  copies 
of  all  documents. 

(C)  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  published  in  the 
Federal  Register. 

By  the  Commission. 

Charles  L.  Clapp, 

Secretary. 

(FR  Doc.  91-15517  Filed  6-28-91;  8:45  am) 
WIXINQ  CODE  7710-FW-H 


Order  Granting  Motion  for  Extension 
and  Explaining  Procedural  Matters; 
Erratum  Notice 

[Order  No.  888] 

Issued:  June  18, 1991. 

Before  Commissioners:  George  W.  Haley, 
Chairman;  Henry  R.  Folsom,  Vice-Chairman; 
John  W.  Crutcher,  W.H.  “Trey”  LeBlanc,  III; 
Patti  Birge  Tyson. 
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In  the  matter  of  San  Francisco  Main  Post 
Office,  California  94101,  Docket  No,  A91-4 
(Paul  A.  Lovinger,  et  aL,  Petitioners], 

June  25, 1991. 

In  FR  Doc.  91-14921  appearing  at 
pages  28780-28781  in  the  Federal 
Register  of  Monday,  June  24, 1991,  the 
following  change  should  be  made  on 
page  28781: 

In  the  second  ordering  paragraph, 
“A91-1"  should  be  changed  to  "A91-4.’* 

By  the  Commission. 

Charles  L  Clapp, 

Secretary. 

(FR  Doa  91-15516  Filed  6-28-91: 8:45  am] 
BiLUNQ  CODE  7710-fW-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

June  25, 1991. 

The  above  named  national  securities 
exchange  has  hied  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Calgon  Carbon  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 

6999] 

Vivigen,  Inc. 

Conunon  Stock,  $.01  Par  Value  (File  No.  7- 

7000] 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system 

Interested  persons  are  invited  to 
submit  on  or  before  July  17, 1991,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  Hie  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  Ends,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-15533  Filed  6-28-91: 8:45  am] 
WLLINQ  CODE  S01»-01-« 

[Release  No.  34-29360;  File  No.  SR-NASO- 
91-28] 

Self-Regulatory  Organizations:  FHing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Designation  of  an  Appeal 
Committee  in  the  Uniform  Practice 
Code 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 
15  U.S.C.  788(b)(1),  notice  is  hereby  • 
given  that  on  May  31, 1991,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission”  or  “SEC”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solict  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Subtance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  redesignate 
the  “SOES  Review  Committee”  as  the 
“Market  Operations  Review  Committee" 
and  reflect  that  change  in  the  Uniform 
Practice  Code. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  proposing  to 
redesignate  the  “SOES  Review 
Committee”  as  the  “Market  Operations 
Review  Committee”  and  reflect  that 
change  in  Section  70  of  the  Uniform 


Practice  Code  (“UPC")  regarding 
procedures  for  declaring  a  transaction 
void.  Section  70  of  the  UPC  specifies  the 
procedures  whereby  members  may 
obtain  a  ruling  by  the  Association  that  a 
transaction  involving  the  operation  of  a 
NASD  system  is  null  and  void  on  the 
grounds  that  one  or  more  of  the  terms  of 
the  transaction  is  clearly  erroneous.  If  a 
member  wishes  to  appeal  such  a 
determination,  the  current  procedures 
call  for  the  SOES  Review  Committee  to 
hear  the  appeals.  The  NASD  is  now 
designating  that  appeal  committee  as 
the  Market  Operations  Review 
Committee. 

The  NASD  has  redesignated  the 
committee  to  more  accurately  reflect  its 
operational  cheu'acter  because  the 
appeals  heard  by  the  Maricet  Operations 
Review  Committee  encompass  not  only 
SOES-related  appeals,  but  also  cover 
the  operations  of  other  NASD  operated 
systems  such  as  SelectNet  and  ACT 
(“Automated  Confirmation  Transaction 
Service”). 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  of  the  Act  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
“promote  just  and  equitable  principles 
or  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect 
mechanism  of  a  fi'ee  and  open  market.” 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder  because  the  proposal 
is  “concerned  solely  with  the 
administration  of  the  self-regulatory 
organization.”  At  any  time  within  60 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
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to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  SoUdtatioo  of  Comments 
Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Rftfi  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
change  between  the  Commission  and 
any  person,  other  than  those  that  may 
be  withheld  fit>m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  sumnittted  by  July  22, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Dated:  June  21. 1991. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-15530  filed  0-29-91;  8:45  am] 
BILUNQ  CODC  eOlO-OI-M 


(Retease  No.  34-29361;  File  No.  SR-NASD- 
91-27] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Service  Charges  for  the 
Risk  Management  Function  of  the 
Automated  Confirmation  Transaction 
Service 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  May  31, 1991,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD”  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”) 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  in  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fiom  interested  persons. 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  an 
amendment  to  Part  IX  of  Schedule  D  of 
the  By-Laws,  Service  Charges  for  the 
Automated  Confirmation  Transaction 
Service  (“ACT”),  to  increase  service 
charges  for  ACT  risk  management  from 
$.02  per  side  to  $.03  per  side. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  proposing  to 
amend  the  service  charge  for  the  risk 
management  function  of  the  ACT 
service.  The  ACT  service,  implemented 
in  March  1990  for  self-clearing  firms  and 
in  October  1990  for  clearing  firms  and 
their  executing  correspondent  broker/ 
dealers,  is  designed  to  capture  trade 
information  in  close  proximity  to  the 
time  of  the  trade  to  compare  and  lock-in 
that  data  for  same  day  submission  to 
clearing.  The  risk  management  features 
of  the  ACT  service  include 
correspondent  gross  dollar  thresholds 
for  purchases  and  sales,  trade  file  scan, 
end  of  day  recap,  on-line  review  (for 
computer  interface  clearing  firms), 
single  trade  limit  of  $1,000,000  (with  time 
for  clearing  firm  review),  and  super  cap 
calculations,  along  with  alert  and  pre¬ 
alert  messages  when  correspondents  are 
approaching  any  of  the  applicable 
throsholds.^ 

'Die  ACT  risk  management  function 
serves  approximately  900  introducing 
brokers  and  their  clearing  firms.  These 
“indirect”  clearing  firms  account  for 
approximately  25%  of  trading  activity  as 
counted  by  number  of  sides  submitted  to 
clearing.  With  the  addition  of 


‘  For  a  detailed  deacription  of  the  ACT  risk 
management  functions,  see  SR-NASD  88-25, 
Release  No.  34-28891.  dated  June  29, 1989  and 
Amendments  2  and  3  to  9t-NASD  88-25,  Release 
No.  34-27229,  dated  Septendier  9, 1969  and  Release 
No.  34-27997,  dated  May  2. 1990. 


operational  expenses  attributable  to  risk 
management  functions,  the  service 
charges  for  participants  were  orginally 
calculated  as  a  fixed  monthly  fee  of  $15 
per  correspondent  and  a  variable  charge 
of  $.02  per  side. 

The  NASD  is  changing  the  variable 
charge  to  $.03  per  side.  'This  increase  is 
necessary  to  achieve  cost  recovery 
because  the  original  estimates  us^  to 
develop  the  fee  were  based  on  data  that 
failed  to  distinguish  the  volume  of 
trades  generated  by  large  affiliates  of 
clearing  firms,  such  as  correspondents 
that  own  the  clearing  firm  and  that  have 
no  need  of  ACT  risk  management 
services. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(5)  of  the  Act  Section  15A(b)(5) 
requires  that  the  rules  of  a  national 
securities  association  “provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls.”  The  ACT  service 
charges  proposed  in  this  filing  have 
been  formulated  on  the  basis  of  the 
costs  associated  with  developing  and 
operating  the  risk  management 
functions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received;  however  the  NASD  discussed 
the  fee  adjustment  with  the  SIA  Clearing 
Firms  Committee  and  they  had  no 
objections  to  the  change. 

in.  Date  of  Effectiveness  of  tfie 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder  because  the  proposal 
is  “establishing  or  changing  a  due,  fee, 
or  other  charge.”  At  any  time  within  60 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 
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IV.  Solidtadon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  22, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3(M(aKl2). 

Dated;  June  21, 1991. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-15531  Filed  &-28-01;  8:45  am] 
BILUNO  CODE  NIO-OI-M 


[Release  No.  34-29362;  File  No.  SR-NASD- 
91-30] 

Self-Regulatory  Organizations;  Hling 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  a  Service  Fee  for 
Connection  of  Second  Monitor/ 
Keyboard  to  a  NASDAQ  Workstation 
Unit 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  May  31, 1991,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association")  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 


the  following  is  the  full  text  of  a 
proposed  rule  change  by  the  NASD 
regarding  a  service  fee  for  the 
connection  of  one  separate  monitor  and 
keyboard  to  a  personal  computer  (“PC”) 
authorized  for  NASDAQ  Workstation 
service  (“Service”).  The  new  fee  will  be 
published  in  Section  10  under  Part  IX  of 
Schedule  D  to  the  NASD  By-Laws. 
(Additions  are  italicized;  deletions  are 
bracketed.) 

10.  NASDAQ  Workstation  Service 

*  •  *  *  * 

Second  monitor/keyboard  attached  to 

an  authorized  PC:  $195/month 

II.  Self-Regiilatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Staement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  is  proposing  a  charge  of 
$195/month  for  access  to  NASDAQ 
Workstation  service  through  a  separate 
CRT  monitor  and  keyboard  connected  to 
an  authorized  PC  device.  'This  mode  of 
ccess  will  be  provided  through  a 
hardware  device  developed  and 
marketed  by  an  independent  vendor. 

The  device  connects  to  the  CRT  monitor 
and  keyboard  outlets  on  a  NASDAQ 
Workstation  unit,  and  enables 
attachment  of  a  second  monitor/ 
keyboard  combination.  Functionally,  the 
hardware  device  splits  the  video  signal 
from  the  NASD’s  processor  causing  both 
monitors  to  display  identical 
information.  The  device  also 
incorporates  a  timer  to  lock-out  one 
keyboard  while  the  other  is  being  used. 
'Thus,  broadcast  data  requested  through 
keystrokes  on  one  keyboard  will 
automatically  appear  on  both  screens. 
However,  the  linked  keyboards  cannot 
be  used  simultaneously.  Because  a 
single  broadcast  line  supports  a  single 
PC’s  access  to  Service  information — 
albeit  with  tertiary  display  capability  on 
the  linked  monitors — the  total 
funr  tionality  being  provided  is  not 
equivalent  to  two  PCs  authorized  for 
NASDAQ  Workstation  service.  The 
proposed  linkup  will  only  be  permitted 


on  a  one-for-one  basis  with  respect  to 
individual  PCs  authorized  for  NASDAQ 
Workstation  service. 

In  formulating  the  proposed  charge, 
the  NASD  considered  the  components  of 
the  existing  $345  monthly  charge  for 
NASDAQ  Workstation  service.  Of  that 
amount,  $195  covers  receipt  of  NASDAQ 
Workstation  service.  The  remainder, 
$150,  covers  network  operating  costs. 
The  NASD  concluded  that  the  network 
component  should  not  apply  because  the 
combination  monitor/keyboard  does  not 
access  the  NASDAQ  network 
independently.  Rather,  network  access 
is  achieved  through  the  host  PC  and  its 
line  to  the  network.  Further,  the  cost  of 
that  access  is  recovered  through  the 
monthly  service  charge  assessed  for  the 
subscriber’s  NASDAQ  Workstation  unit. 
On  the  other  hand,  the  combined 
monitor /keyboard  provides  the  same 
degree  of  fimctionality,  including  data 
management  and  display  capabilities,  as 
the  host  PC.  For  this  reason,  the  NASD 
has  determined  to  levy  the  $195  Level  % 
service  charge  for  use  of  an  additional 
monitor  and  keyboard. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(5)  of  the  Act.  Section  15A(b)(5) 
requires  that  the  rules  of  a  national 
securities  association  “provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls.” 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C,  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (ej  of  Rule 
19b-4  thereimder  because  the  proposal 
is  “establishing  or  changing  a  due,  fee, 
or  other  charge.”  At  any  time  within  60 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
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interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arg\unents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fit)m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
availabe  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  22, 1991. 

For  the  Commission,  by  the  Division  of 
Market  regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Dated:  June  21, 1991. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-15532  Filed  5-28-91;  8:45  am] 
BILUNG  CODE  M10-01-M 


[ReL  No.  IC-18212;  811-4455] 

Hudson  Income  Shares,  Inc.; 
Application 

June  24, 1991. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC"  or  “Commission”). 
ACTION:  Application  for  Deregistration 
under  the  Investment  Company  Act  of 
1940  (the  “1940  Act”). _ 

APPUCANT:  Hudson  Income  Shares.  Inc. 

RELEVANT  1940  ACT  SECTION:  Section 
8(f). 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act 
FlUNQ  date:  The  application  on  Form 
N-8F  was  filed  on  June  14, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
22, 1991,  and  should  be  accompanied  by 
proof  of  service  on  applicemt,  in  the  form 
of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SECs  Secretary. 
addresses:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washingotn,  DC  20549. 
Applicant,  c/o  DG  Bank,  609  Fifth 
Avenue,  New  York,  New  York  10017- 
1021. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felice  R.  Foundos,  Staff  Attorney,  (202) 
272-2190,  or  Jeremy  N.  Rubenstein, 
Branch  Chief  (202)  272-3023  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  company 
organized  as  a  corporation  under  the 
laws  of  the  State  of  Maryland.  On 
November  5, 1985,  applicant  filed  a 
notification  of  registration  pursuant  to 
section  8(a)  of  the  1940  Act  and  a 
registration  statement  pursuant  to 
section  8(b)  of  the  1940  Act.  Applicant's 
securities  are  not  registered  under  the 
Securities  Act  of  1933.  Applicant  had  no 
more  than  100  security  holders  and  has 
never  made  a  public  ofiering  of  its 
securities. 

2.  Applicant  was  organized  primarily 
to  provide  institutional  investors 
organized  in  the  Federal  Republic  of 
Germany  with  an  investment  subject  to 
favorable  tax  treatment.  Pursuant  to  a 
new  income  tax  treaty  between  the 
United  States  and  what  was  then  the 
Federal  Republic  of  Germany,  these  tax 
advantages  were  eliminated  as  of 
December  31, 1990.  Upon  losing  the  tax 
advantages,  applicant’s  shareholders 
requested  the  redemption  of  ail 
outstanding  shares,  ^cause  of  the 
redemptions,  in  April  1991,  applicant’s 
board  of  directors  authorized  the 
dissolution  of  applicant. 

3.  Pursuant  to  the  liquidation, 
applicant’s  portfolio  securities  were  sold 
through  government  securities  dealers  at 
market  price  without  the  payment  of  any 
brokerage  commission. 

4.  On  January  2, 1991,  applicant 
distributed  to  its  shareholders  $8.97  per 


share,  which  represented  all  of 
applicant’s  assets  on  that  date. 

5.  Applicant  paid  approximately 
$3,500  in  legal  and  other  expenses 
related  to  the  liquidation. 

6.  Applicant  is  in  the  process  of  filing 
articles  of  dissolution  with  the  state  of 
Maryland. 

7.  As  of  the  date  of  the  application, 
applicant  had  no  debts  or  liabilities,  and 
was  not  a  party  to  any  litigation  or 
administrative  proceeding. 

8.  Applicant  is  neither  engaged  in  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs  as  an 
investment  company. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-15534  Filed  6-28-91;  8:45  am) 
BILUNQ  CODE  SOIO-OI-M 


[Release  No.  35-25337] 

Filings  Under  the  Public  UtHIty  Holding 
Company  Act  of  1935  ("AcT) 

June  21, 1991. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposeid 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/or  decIaration(s] 
should  submit  their  views  in  writing  by 
July  15, 1991  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  addressjes)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 
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Jersey  Central  Power  &  Light  Company, 
et  al  (70-7862) 

Jersey  Central  Power  &  Light 
Company  ("JCP&L"),  Madison  Avenue 
at  Punch  Bowl  Road,  Morristown,  New 
Jersey  07960,  Metropolitan  Edison 
Company  (“Met-Ed"),  2800  Pottsville 
Pike,  Muhlenburg  Township,  Berks 
County,  Pennsylvania  19640  and 
Pennsylvania  ^ectric  Company 
(“Penelec”),  1001  Broad  Street, 
Johnstown,  Pennsylvania  15907, 
(collectively,  the  “GPU  Companies"), 
electric  public-utility  subsidiary 
companies  of  General  Public  Utilities 
Corporation,  a  registered  holding 
company,  have  Hied  an  application 
pursuant  to  sections  9(a)  and  10  of  the 
Act. 

By  orders  dated  September  24, 1985 
(HCAR  No.  23841),  January  7, 1987 
(HCAR  No.  24293)  and  February  25, 1988 
(HCAR  No.  24587),  the  Commission, 
among  other  things,  authorized  JCP&L  to 
enter  into  a  nuclear  fuel  lease 
agreement,  and  amendments  thereto, 
with  PruLease,  Inc.  (“PruLease”),  an 
affiliate  of  The  Prudential  Insurance 
Company  of  America  (“Prudential"),  to 
provide  for  the  acquisition  of  nuclear 
fuel  and  certain  related  services  for  the 
Oyster  Creek  nuclear  generating  station 
("Oyster  Creek"), 

By  orders  dated  March  11. 1987 
(HCAR  No.  24339)  and  February  25, 1988 
(HCAR  No.  24588),  the  Commission, 
among  other  things,  authorized  the  GPU 
Companies  to  enter  into  separate  lease 
agreements  with  PruLease  to  provide  for 
the  acquisition  of  nuclear  fuel  and 
related  services  for  use  in  their  jointly 
owned  Three  Mile  Island  Unit  No.  1 
nuclear  generating  station  (“TMI-1"). 
The  GPU  Companies  own  TMI-1  in  the 
following  percentages;  Met-Ed — 50%; 
JCP&L — 25%:  and  Penelec — 25%. 
Unrecovered  acquisition  costs  for 
nuclear  fuel,  fuel  assemblies  and 
component  parts  (“Nuclear  Material") 
and  payments  for  related  costs  and 
services  (collectively,  “Acquisition 
Costs”)  under  each  of  the  Oyster  Creek 
and  TMI-1  lease  agreements  may  not 
exceed  $125  million  outstanding  for 
either  lease  at  any  one  time.  Under  both 
the  Oyster  Creek  and  TMI-1  leases, 
PruLease  initially  acquired  title  to 
Nuclear  Material  from,  and 
simultaneously  leased  it  back  to,  the 
GPU  Companies. 

In  order  to  restructure  their  fuel 
leasing  arrangements,  the  GPU 
Companies  propose  to  establish  a 
nuclear  fuel  trust  (“Fuel  Trust”) 
pursuant  to  a  trust  agreement  (‘Trust 
Agreement”)  which  would  be 
administered  by  an  independent  bank 
trustee  (“Trustee"'.  The  Fuel  Trust 


would  become  the  sole  stockholder  of 
two  newly  formed,  nonafflliated, 
corporations:  Fuel  Corp.  1  and  Fuel 
Corp.  2  (collectively,  the  “Fuel 
Corporations").  Fuel  Corp.  1  and  Fuel 
Corp.  2  would  acquire  all  of  the  Nuclear 
Material  owned  by  PruLease  under  the 
present  Oyster  Creek  and  TMI-1  leases, 
respectively,  with  a  purchase  price 
equal  to  the  unrecovered  Acquisition 
Costs  then  outstanding  under  each 
respective  lease.  The  Oyster  Creek  and 
TMI-1  leases  would  then  be  terminated 
and  the  GPU  Companies  would  enter 
into  new  lease  agreements  with  the  Fuel 
Corporations. 

To  provide  for  the  future  acquisition 
of  Nuclear  Material  for  use  at  Oyster 
Creek  and  TMI-1,  the  Fuel  Corporations 
and  Prudential  (or  an  affiliate  thereof) 
propose  to  enter  into  separate  floating 
and  fixed  rate  loan  agreements  and 
security  agreements  pursuant  to  which 
each  Fuel  Corporation  wiU  issue  and  sell 
to  Prudential  (or  an  affiliate  thereof) 
from  time  to  time  its  promissory  notes 
(“Notes”).  The  principal  amount  of  the 
Notes  outstanding  at  any  one  time  may 
not  exceed  $125  million  in  the  case  of 
each  Fuel  Corporation.  The  Notes  issued 
by  each  Fuel  Corporation  will  be 
secured  by  the  related  lease  (and 
payments  made  thereunder)  and  by  the 
Nuclear  Material  relating  to  each  lease. 
In  addition,  separate  loan  and  security 
agreements  will  provide  for  the  ability 
to  establish  a  Hxed  interest  rate  on  the 
Notes  in  amounts  not  to  exceed  $75 
million  for  each  of  the  Fuel 
Corporations. 

During  the  term  of  the  lease,  each 
CPU  Company  would  pay  to  the  lessor  a 
monthly  rental  payment  consisting  of  (i) 
a  British  Thermal  Unit  charge  (“BTU 
Charge”),  based  upon  the  anticipated 
rate  of  consumption  of  the  fuel  in  the 
reactor  and  (ii)  a  lease  rate  (“Lease 
Rate”).  To  the  extent  that  a  GPU 
Company  makes  BTTJ  Charge  payments 
to  the  lessor  under  a  lease,  the  amount 
of  outstanding  Acquisition  Costs  will  be 
correspondingly  reduced,  thereby 
creating  availability  under  the  lease  for 
the  lessor  to  acquire  additional  Nuclear 
Material. 

With  respect  to  floating  rate  Notes, 
the  Lease  Rate,  which  will  be  based 
upon  the  unamortized  cost  of  the 
Nuclear  Material  from  time  to  time,  will 
be  the  yield  adjusted  rate  charged  on  30- 
day  dealer  placed  commercial  paper, 
plus  .70%. 

The  initial  terms  of  the  Oyster  Creek 
and  TMI-1  leases  will  be  for  two  years, 
and  subject  to  the  satisfaction  of  certain 
conditions,  each  such  lease  may  be 
extended  annually  thereafter. 


Upon  termination  of  a  lease,  the  GPU 
Company  which  is  a  party  thereto  would 
be  obligated,  with  certain  exceptions,  to 
pay  to  the  lessor  the  stipulated  casualty 
value  of  any  Nuclear  Material  acquired 
by  the  lessor,  which  amount  is  designed 
to  reflect  the  then  unamortized  cost  of 
the  Nuclear  Material  plus  all  other 
amounts  which  may  be  owed  to  the 
lessor. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  91-15535  Filed  6-28-91;  8:45  am] 
BILUNG  CODE  M10-01-M 

Issuer  Delisting;  Application  to 
Withdraw  From  Listing  and 
Registration  (Ruddick  Corp.,  Non- 
cumulative,  Voting  $.56  Convertible 
Preference  Stock,  $5.00  Par  Value)  File 
No.  1-6905 

June  25, 1991. 

Ruddick  Corporation  (“Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder 
to  withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange  (“Amex”). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

First,  according  to  the  Company,  there 
are  relatively  few  holders  of  the  Non- 
cumulative.  Voting  $.56  Convertible 
Preference  Stock  (“Preference  Stock”). 
Currently  there  are  only  155.472  shares 
of  the  Preference  Stock  outstanding,  and 
these  shares  are  held  of  record  of  only 
722  shareholders.  Second,  trading  in  the 
Preference  Stock  has  been  minimal. 

From  January  1, 1991  through  May  31, 
1991,  there  were  only  four  transactions 
in  the  Preference  Stock,  involving  in  the 
aggregate  less  than  1,000  shares.  Finally, 
the  Preference  Stock  currently  is 
convertible  into  the  Company’s  Common 
Stock,  $1.00  par  value  per  share,  for 
which  there  is  an  active  market. 

Taking  into  account  the  foregoing,  the 
Company  has  determined  that  to  delist 
the  Reference  Stock  would  result  in 
minimal,  if  any,  inconvenience  to  the 
shareholders  of  such  stock.  In  light  of 
the  extra  cost  required  to  maintain  the 
listing  of  the  Preference  Stock  on  the 
Amex,  the  Company  has  determined  it 
to  be  in  the  best  interest  of  the  Company 
to  delist  the  ^reference  Stock. 
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Any  interested  person  may,  on  or 
before  July  17, 1991  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms,  ii 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  91-15536  Filed  6-28-91;  8:45  am] 
BILUNQ  CODE  MIO-OI-M 

[Release  No.  IC-18211;  812-7732] 

WNC  Housing  Tax  Credit  Fund  ill,  LP. 
et  al;  Application 

June  21, 1991. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPUCANTS:  WNC  Housing  Tax  Credit 
Fund  III,  LP.,  a  California  limited 
partnership  (the  “Partnership”)  and  its 
general  partner,  WNC  Tax  Credit 
Partners,  L.P.,  a  California  limited 
partnership  (the  “General  Partner”). 
RELEVANT  ACT  SECTION:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  all  provisions  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  exempting  the  Partnership 
from  all  provisions  of  the  Act  and  the 
rules  thereunder  to  permit  the 
Partnership  to  invest  in  limited 
partnerships  that  will  engage  in  the 
ownership  and  operation  of  housing  for 
low  and  moderate  income  persons. 

FILING  DATE:  The  application  was  filed 
on  May  30, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
16, 1991,  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 


certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  WNC  Tax  Credit 
Partners,  LP,,  3158  Redhill  Avenue, 

Suite  120,  Costa  Mesa,  California  92626- 
3416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  G.  Osterman,  Staff  Attorney, 
at  (202)  504-2524  or  Jeremy  N. 
Rubenstein,  Branch  Chief,  at  (202)  272- 
3023  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Partnership  was  formed  under 
the  California  Revised  Limited 
Partnership  Act  on  May  10, 1991,  It 
proposes  to  invest  in  limited 
partnerships  (“Local  Limited 
Partnerships”)  that  will  engage  in  the 
ownership  and  operation  of  housing 
(apartment  complexes)  for  low  and 
moderate  income  persons.  The 
Partnership’s  investment  objectives  are 
to  provide  current  tax  benefits  in  the 
form  of  tax  credits  to  qualibed  investors 
to  offset  their  Federal  income  tax 
liabilities,  to  preserve  and  protect  the 
Partnership’s  capital  and  to  provide 
cash  distributions  from  sale  or 
rebnancing  transactions. 

2.  On  May  30, 1991,  the  Partnership 
filed  a  registration  statement  under  the 
Securities  Act  of  1933,  pursuant  to  which 
the  Partnership  intends  to  offer  15,000 
units  of  limited  partnership  interest  at 
$1,000  per  unit,  with  a  minimum 
investment  of  $5,000  per  investor. 
Purchasers  of  units  will  become  limited 
partners  (“Limited  Partners”)  of  the 
Partnership. 

3.  Although  the  Partnership’s  direct 
control  over  the  management  of  each 
apartment  complex  will  be  limited,  the 
Partnership’s  ownership  of  interests  in 
Local  Limited  Partnerships  shall,  in  an 
economic  sense,  be  tantamount  to  direct 
ownership  of  the  apartment  complexes 
themselves.  'The  Partnership  will 
normally  acquire  at  least  a  90%  interest 
in  the  proHts,  losses  and  tax  credits  of 
the  Local  Limited  Partnerships.  In 
certain  cases,  however,  at  the  discretion 
of  the  General  Partner,  the  Partnership 
may  acquire  a  lesser  interest  in  a  Local 
Limited  Partnership.  In  such  cases,  the 


Partnership  will  normally  acquire  at 
least  a  50%  interest  in  the  proHts.  losses 
and  tax  credits  of  the  Local  Limited 
Partnership. 

4.  Each  Local  Limited  Partnership 
Agreement  will  provide  the  Partnership 
with  certain  voting  rights,  including  the 
right  to  replace  the  local  general  partner 
on  the  basis  of  performance  and 
discharge  the  local  general  partner’s 
obligations,  to  approve  or  disapprove  a 
sale  or  refinancing  of  the  apartment 
complex  owned  by  such  Local  Limited 
Partnership,  to  approve  or  disapprove 
the  dissolution  of  the  Local  Limited 
Partnership  and  to  approve  or 
disapprove  amendments  to  the  Local 
Limited  Partnership  Agreement 
materially  and  adversely  affecting  the 
Partnership’s  investment. 

5.  The  Partnership  will  be  controlled 
by  the  General  Partner,  pursuant  to  the 
Partnership’s  partnership  agreement  (the 
“Partnership  Agreement”).  The  Limited 
Partners,  consistent  with  their  limited 
liability  status,  will  not  be  entitled  to 
participate  in  the  control  of  the  business 
of  the  Partnership.  Limited  Partners 
owning  a  majority  of  the  units  will  have 
the  right  to  amend  the  Partnership 
Agreement  (subject  to  certain 
limitations),  to  remove  the  General 
Partner  and  elect  a  replacement  therefor 
and  to  dissolve  the  Partnership.  In 
addition,  under  the  Partnership 
Agreement,  each  Limited  Partner  is 
entitled  to  review  all  books  and  records 
of  the  Partnership  at  any  and  all 
reasonable  times. 

6.  All  proceeds  of  the  public  offering 
of  units  will  initially  be  placed  in  an 
escrow  account  with  American 
Interstate  Bank  (the  “Escrow  Agent”). 
Pending  release  of  offering  proceeds  to 
the  Partnership,  the  Escrow  Agent  will 
deposit  escrowed  funds  in  accordance 
with  instructions  from  the  general 
Partner  in  short-term  United  States 
Government  securities,  securities  issued 
or  guaranteed  by  the  United  States 
Government  and  certificates  of  deposit 
or  time  or  demand  deposits  in 
commercial  banks.  Upon  receipt  of  a 
prescribed  minimum  amount  of  capital 
contributions,  funds  in  escrow  will  be 
released  to  the  Partnership  pending 
investment  in  Local  Limited 
Partnerships.  The  Partnership,  however, 
intends  to  apply  such  proceeds  to  the 
acquisition  of  Local  Partnership 
interests  as  soon  as  possible. 

Applicants’  Legal  Analysis 

1.  Applicants  request  that  the 
Partnership  be  exempted  from  all 
provisions  of  the  1940  Act  under  section 
6(c),  which  provides  that  the  SEC  may 
exempt  any  person,  security  or 
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transaction  from  any  provision  of  the 
1940  Act  and  any  rule  thereunder,  if,  and 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

2.  Applicants  assert  that  the 
exemption  requested  is  both  necessary 
and  appropriate  in  the  public  interest 
because:  (a)  Investment  in  low  and 
moderate  income  housing  in  accordance 
with  the  national  policy  expressed  in 
Title  IX  of  the  Housing  and  Urban 
Development  Act  of  1958  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form;  (b)  the  limited 
partnership  from  provides  the  only 
means  of  bringing  equity  capital  into 
such  housing,  particularly  because 
public  investors  typically  consider 
investment  in  low  and  moderate  income 
housing  programs  as  involving  greater 
risk  than  real  estate  investments 
generally,  (c)  the  limited  partnership 
form  insulates  each  limited  partner  from 
personal  liability  and  limits  financial 
risk  incurred  by  the  limited  partner  to 
the  amount  he  has  agreed  to  invest  in 
the  program,  while  also  allowing  the 
limited  partner  to  claim  on  his 
mdividual  tax  return  his  proportionate 
share  of  the  credits,  income  and  losses 
from  the  investment;  (d)  the  limited 
partnership  form  of  organization  is 
incompatible  with  certain  fundamental 
provisions  of  the  Act;  and  (e)  real  estate 
limited  partnerships  such  as  the 
Partnership  cannot  comply  with  the 
asset  coverage  requirements  in  Section 
18  of  the  Act  Applicants  further  assert 
that  the  relief  requested  will  permit  the 
continued  use  of  the  two-tier  limited 
partnership  entity  to  effectuate  the 
public  policy  expressed  in  the  United 
States  housing  laws. 

3.  The  Partnership  will  operate  in 
accordance  with  the  purposes  and 
criteria  set  forth  in  Investment  Company 
Act  Release  No.  8456  (August  9, 1974) 
(“Release  No.  8456”).  The  final 
paragraph  of  Release  No.  8456 
contemplates  that  the  exemptive  power 
of  the  SEC  under  section  6(c)  may  be 
applied  to  two-tier  partnerships  that 
engage  in  the  kind  of  activities  in  which 
the  Partnership  will  engage,  that  is, 
“two-tier  partnerships  that  invest  in 
limited  partnerships  engaged  in  the 
development  and  building  of  housing  for 
low  and  moderate  income 
persons.*  *  *”  The  release  lists  two 
conditions  designed  for  the  protection  of 
investors  that  must  be  satisfred  in  order 
to  qualify  for  such  an  exemption:  (a) 


“limited  partnership  interests  in  the 
issuer  should  be  sold  only  to  persons  for 
whom  investments  in  limited  profit, 
essentially  tax-shelter,  investments 
would  not  be  unsuitable,  and  [(b)] 
requirements  for  fair  dealing  by  the 
general  partner  of  the  issuer  with  the 
limited  partners  of  the  issuer  should  be 
included  in  the  basic  organizational 
documents  of  the  company.” 

4.  Any  subscription  for  units  must  be 
approved  by  the  General  Partner,  which 
approval  shall  be  conditioned  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  Such 
investor  suitability  standards  provide, 
among  other  things,  that  investment  in 
the  Partnership  is  suitable  only  for  an 
investor  who  either  (a)  has  a  net  worth 
(exclusive  of  home,  furnishings  and 
automobiles)  of  at  least  $35,000  and  an 
annual  gross  income  of  at  least  $35,000, 
(b)  irrespective  of  annual  income,  has  a 
net  worth  (exclusive  of  home, 
furnishings  and  automobiles)  of  at  least 
$75,000  or  (c)  is  purchasing  in  a  fiduciary 
capacity  for  a  person  or  entity  having 
such  net  worth  and  annual  gross  income 
as  set  forth  in  clause  (a)  or  such  net 
worth  as  set  forth  in  clause  (b).  The 
prospectus  also  contains  suitability 
standards  established  by  certain  states 
for  purchasers  of  units  within  their 
respective  jurisdictions.  Transfers  of 
units  will  be  permitted  only  if  the 
transferee  meets  the  same  suitability 
standards  as  had  been  imposed  on  the 
transferor. 

5.  The  Partnership  Agreement  and 
prospectus  contain  numerous  provisions 
designed  to  insure  fair  dealing  by  the 
General  Partner  with  the  Limited 
Partners.  All  compensation  to  be  paid  to 
the  General  Partner  and  its  affiliates  is 
speciffed  in  the  Partnership  Agreement 
and  prospectus  and  no  compensation 
will  be  payable  to  the  General  Partner 
or  any  of  its  affiliates  unless  so 
specified.  The  fees  and  other  forms  of 
compensation  that  will  be  paid  to  the 
General  Partner  and  its  affiliates  will 
not  have  been  negotiated  at  arm’s 
length;  however,  applicants  represent 
that  all  such  compensation  is  fair  and  on 
terms  no  less  favorable  to  the 
Partnership  than  would  be  the  case  if 
such  arrangements  had  been  made  with 
independent  third  parties.  Further,  the 
Partnership  believes  that  such 
compensation  meets  all  applicable 
guidelines  necessary  to  permit  the  units 
to  be  offered  and  sold  in  California  and 
in  states  that  adhere  to  the  guidelines 
comprising  the  statement  of  policy 
adopted  by  the  North  American 
Securities  Administrators  Association, 
Inc.  applicable  to  real  estate  programs  in 
the  form  of  limited  partnerships. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-15537  Filed  6-28-91: 8:45  am] 
BILUNQ  CODE  WIO-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Transport  Airplane  and  Engine 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Transport  Airplane  and  Engine 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on  July 
16, 1991,  at  8  a.m.  Arrange  for  oral 
presentations  by  July  9, 1991. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Boardroom,  Air  Transport 
Association  of  America,  5th  floor,  1709 
New  York  Avenue,  NW.,  Washington, 
DC  20006-5206. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marge  Ross.  Aircraft  Certification 
Service  (AIR-1),  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
telephone  (202)  267-8235. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Conunittee  Act  (Pub.  L  92-463: 
5  U.S.C.  App.  11),  notice  is  hereby  given 
of  a  meeting  of  the  Transport  Airplane 
and  Engine  Subcommittee  to  be  held  on 
July  16, 1991,  in  the  Boardroom,  Air 
Transport  Association  of  America,  1709 
New  York  Avenue,  NW.,  Washington, 
DC.  The  agenda  for  this  meeting  will 
include: 

(1)  A  brieffng  from  the  Chair  of  the 
Airworthiness  Assurance  Task  Force, 
which  is  investigating  the  adequacy  of 
the  agency’s  existing  airworthiness 
assurance  efforts  in  fatigue  and 
corrosion  control  (but  not  the  related 
research  and  development  projects).  The 
Chair  will  report  on  the  organization 
and  membership  of  the  task  force  and 
any  subelements,  the  tasks  completed 
thus  far,  the  tasks  planned  for  the  future 
and  the  subelement  responsible,  and  the 
timetable  for  completion  of  those  tasks. 

(2)  A  briefing  frim  the  Chair  of  the 
Systems  Review  Task  Force,  which  is 
investigating  what  are  feasible 
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improvements  to  the  backup  flight 
control  systems  of  existing  and  future 
aircraft  which  have  fully  powered 
control  systems;  and  whether  engine 
containment  structure  designs  in  present 
use  today  are  the  best  that  can  be 
implemented,  or  are  improvements  that 
are  practicable  for  present  and  future 
designs.  The  Chair  will  report  on  the 
organization  and  membership  of  the 
task  force  and  any  subelements,  the 
tasks  completed  thus  far,  the  tasks 
planned  for  the  future  and  the 
subelement  responsible,  and  the 
timetable  for  completion  of  those  tasks. 

(3)  A  discussion  of  the  two 
presentations,  consideration  of  new 
tasks  resulting  from  those  discussions, 
and  the  formation  or  modiHcation  or 
working  groups  to  perform  existing  or 
new  tasks  identiHed  during  the 
discussion. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  July  9, 1991,  to  present 
oral  statements  at  the  meeting.  The 
public  may  present  written  statements 
to  the  committee  at  any  time  by 
providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to 
him  at  the  meeting.  Arrangements  may 
be  made  by  contacting  the  person  listed 
under  the  heading  "FOR  FURTHER 
INFORMATION  CONTACT." 

Issued  in  Washington,  DC,  on  June  25, 1991. 
William  J.  Sullivan, 

Executive  Director,  Transport  Airplane  and 
Engine  Subcommittee.  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  91-15510  Filed  6-28-91;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  June  24, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 


Internal  Revenue  Service 

OMB  Number:  1545-0183. 

Form  Number:  4789. 

Type  of  Review:  Extension. 

Title:  Currency  Transaction  Report. 

Description:  Financial  institutions  are 
required  to  file  Form  4789  within  15  days 
of  any  transaction  of  more  than  $10,000. 
The  information  is  used  to  check  tax 
compliance. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
788,871. 

Estimated  Burden  Hours  Per 
Response:  24  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  2,283,624  hours. 

OMB  Number:  1545-1008. 

Form  Number:  8582. 

Type  of  Review:  Revision. 

Title:  Passive  Activity  Loss 
Limitations. 

Description:  Under  section  469,  losses 
from  passive  activities,  to  the  extent 
that  they  exceed  income  from  passive 
activities,  cannot  be  deducted  against 
nonpassibe  income.  Form  8582  is  used  to 
figure  the  passive  activity  loss  allowed 
and  the  loss  to  be  reported  on  the  tax 
return.  Worksheets  1  and  2  are  used  to 
figure  the  amount  to  be  entered  on  lines 
1  and  2  of  Form  8582,  and  worksheet  1 
through  6  are  used  to  allocate  the  loss 
allowed  back  to  individual  activities. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
4,500,000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 

Recordkeeping — 1  hour,  5  minutes 

Learning  about  the  law  or  the  form — 1 
hour,  46  minutes 

Preparing  the  form — 1  hour,  34 
minutes 

Copying,  assembling,  and  sending  the 
form  to  IRS — 20  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  21,840,000  hours. 

OMB  Number:  1545-1196. 

Form  Number:  8820. 

Type  of  Review:  Extension. 

Title:  Returns  Relating  to  Certain 
Changes  in  Corporate  Control  or  Capital 
Structure. 

Description:  These  proposed 
regulations  concern  the  reporting 
requirements  of  section  6043(c)  of  the 
Internal  Revenue  Code.  They  require 
that  a  corporation  file  a  return  on  (new) 
Form  8820,  generally,  if  control  of  the 
corporation  is  acquired  by  any  person  or 


if  the  corporation  has  a  substantial 
change  in  capital  structure. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  1. 
Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-15518  Filed  6-28-91;  8:45  am] 
BILUNG  CODE  4S9(M)1-M 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  June  25, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0047. 

Form  Number:  IRS  Form  990  and 
Schedule  A  (Form  990). 

Type  of  Review:  Revision. 

Title:  Return  of  Organization  Exempt 
From  Income  Tax  Under  Section  501(c) 
of  the  Internal  Revenue  Code  (except 
black  lung  benefit  trust  or  private 
foundation)  or  Section  4947(a)(1) 
Charitable  Trust. 

Description:  Form  990  is  needed  to 
determine  that  IRC  section  501(a)  tax- 
exempt  organizations  fulfill  the 
operating  conditions  of  their  tax 
exemptions.  Schedule  A  (Form  990)  is 
used  to  elicit  special  information  from 
section  501(c)(3)  organizations.  IRS  uses 
the  information  fi'om  these  forms  to 
determine  if  the  filers  are  operating 
within  the  rules  of  their  exemption. 


9QOQ9 
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Respondents:  Non-profit  institutions.  Estimated  Number  of  Respondents/  Estimated  Burden  Hours  Per 

Recordkeepers:  327,953.  Respondent/ Recordkeeper: 


Form  990 

Schedule  A 

83  hrs.,  28  min _ 

39  hrs..  56  mia 

19  hrs.,  25  mia._.. 

0. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
46,203,008  hours. 

OMB  Number  1545-0890. 

Form  Number:  IRS  Form  1120-A. 

Type  of  Review:  Revision. 

Title:  U.S.  Corporation  Short-Form 
Income  Tax  Return. 

Description:  Form  1120-A  is  used  by 
small  corporations,  those  with  less  than 
$500,000  of  income  and  assets,  to 
compute  their  taxable  income  and  tax 
liability.  The  IRS  uses  Form  1120-A  to 
determine  whether  corporations  have 
correctly  computed  their  tax  liability. 

Respondents:  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  285,777. 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeper 

Recordkeeping — 43  hrs.,  17  min. 

Learning  about  the  law  or  the  form — 
24  hrs.,  24  min. 

Preparing  the  form— 42  hrs.,  56  min. 

Copying,  assembling,  and  sending  the 
form  to  IRS — 4  hrs,  50  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  32,810,057  hours. 

Clearance  ^icer  Garrick  Shear, 

(202)  535-4297,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-15519  Filed  6-28-91;  8:45  am] 
BMJJN6  CODE  SSSO-Ot-W 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  June  25. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  f^., 
Washington,  DC  20220. 

Internal  Revenue  Service 


and  Budget  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-15520  Filed  6-28-91;  8:45  am] 
BILUNQ  CODE  4S9(H>1-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 


OMB  Number:  1545-1068. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Definition  of  a  Controlled 
Foreign  Corporation  and  Foreign 
Personal  Holding  Company  Income  of  a 
Controlled  Foreign  Corporation  After 
December  31, 1986. 

Description:  An  election  is  required  to 
exclude  from  the  computation  of  subpart 
F  income,  income  subject  to  rate  of  tax 
imposed  by  a  foreign  country  that  is 
greater  than  the  rate  imposed  by  the 
U.S.  Recordkeeping  is  required  to  . 
exclude  fi'om  personal  holding  company 
income  gains  or  losses  from  qualified 
commodities,  hedging  transactions  of 
foreign  currency  gains  or  losses  from 
qualified  business  transactions  or 
qualified  hedging  transactions.  In  order 
to  allow  taxpayers  to  avoid  that 
recordkeeping  requirement  an  election 
is  provided  to  treat  all  foreign  currency 
gains  or  losses  attributable  to  certain 
transactions  as  foreign  personal  holding 
company  income. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeeper  26,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  10  minutes. 

Frequency  of  Response:  Other  (One- 
Time  Currency  Election). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  49,417  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 


Dated:  June  25, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW„ 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0123. 

Form  Number  IRS  Form  1120), 
Schedule  D  (Form  1120),  and  S^edule 
PH  (Form  1120). 

Type  of  Review:  Revision. 

Title:  U.S.  Corporation  Income  Tax 
Return  (1120);  Capital  Gains  and  Losses 
(Schedule  D);  and  U.S.  Personal  Holding 
Company  Tax  (Schedule  PH). 

Description:  Form  1120  is  used  by 
corporations  to  compute  their  taxable 
income  and  tax  liability.  Schedule  D 
(Form  1120)  is  used  by  corporations  to 
report  gains  and  losses  fi'om  the  sale  of 
capital  assets.  Schedule  PH  (Form  1120) 
is  used  by  personal  holding  companies 
to  compute  their  tax  liability.  The  IRS 
uses  these  forms  to  determine  whether 
corporations  have  correctly  computed 
their  tax  liability. 

Respondents:  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2334,74& 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
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I 


Form  1120 

SdwduleD 

ScheduloPH 

15  hrs.,  19  mia 

6  hrs.,  6  mia 

8  hrs.,  29  min. 

32  min. 

Frequency  of  Response:  Annally. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  467,621,092, 
hours. 

Clearance  Officer.  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderiiauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-15558  Filed  6-28-91;  8:45  am] 
BILUNO  CODE  4S30-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Intent  To  Prepare 
Environmental  Impact  Statement 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice  of  Intent. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  proposed  establishment  of  a 
national  cemetery  to  serve  the  area  of 
Dallas/Ft.  Worth,  TX. 

The  cemetery  site  is  projected  to 
require  approximately  160  acres, 
providing  space  for  approximately 


185,000  gravesites,  interment  service 
shelters,  administrative  and 
maintenance  buildings,  roads,  and 
buffer  areas.  Physical  characteristics 
and  location  of  the  land  will  determine 
the  actual  acreage  necessary  to  develop 
the  desired  cemetery. 

DATES:  Written  comments  must  be 
received  on  or  before  July  31, 1991. 
Comments  will  be  available  for  public 
inspection  until  August  12, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments,, 
suggestions  or  objections  to  the 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW^  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit, 

Room  132  at  the  above  address,  between 
the  hours  of  8  a.m.  and  4:30  p.m., 

Monday  through  Friday,  except 
holidays,  until  August  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jon  E.  Baer,  Director,  Landscape 
Architectural  Service  (088B4),  at  (202) 
233-8453. 

SUPPLEMENTARY  INFORMATION:  An  EIS  is 

required  because  the  scope  of  the 
proposed  project  exceeds  VA  threshold 
for  an  EIS  established  in  38  CFR  part  26, 
Environmental  Effects  of  VA  Actions.  In 
accordance  with  section  102(2)(C)  of  the 
National  Environmental  Policy  Act,  VA 


publishes  this  Notice  of  Intent  pursuant 
to  40  CFR  1501.7. 

The  proposed  national  cemetery,  if 
ultimately  approved  as  a  project  by  VA, 
would  involve  land  acquisition,  site 
preparation,  building  and  road 
construction,  and  possibly  would  have 
traffic,  economic,  and  ecological  impacts 
on  the  local  area.  Major  environmental 
issues  have  not  been  identified  as  of  the 
date  of  this  notice. 

VA  has  identified  four  possible  site 
alternatives  for  the  proposed  national 
cemetery  within  a  50  miles  radius  of  the 
1-30  and  highway  360  intersection.  VA 
will  evaluate  each  site  alternative  in  an 
Environmental  Impact  Statement  (EIS) 
that  will  assess  the  environmental 
impact  of  construction  and  operation  of 
a  national  cemetery. 

This  notice  is  part  of  the  process  used 
for  scoping  the  pertinent  environmental 
issues  for  the  EIS.  Individuals,  private 
organizations,  and  local,  state,  and 
Federal  Agencies  are  invited  to 
participate  in  the  scoping  process.  VA 
will  use  any  comments  it  received  to 
further  identify  and  clarify  significant 
environmental  issues.  Lo^  area 
newspapers  will  announce  the  scoping 
meetings  for  the  project. 

Dated:  June  25, 1991. 

Edward  J.  Derwinski, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  91-15550  Filed  6-28-91;  8:45  am] 
BILUNQ  CODE 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"CJovemment  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:21  p.m.  on  Tuesday,  June  25, 1991, 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  met  in  closed  session 
to  consider  matters  relating  to:  (1)  The 
resolution  of  failed  thrift  institutions,  (2) 
the  sale  of  assets  and  (3)  corporate 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  T.  Timothy  Ryan  Jr.  (Director  of 
the  Office  of  Thrift  Supervision), 
concurred  in  by  Chairman  L.  William 
Seidman,  Vice  Chairman  Andrew  C. 
Hove,  Jr.,  and  Dean  S.  Marriott  acting  in 
the  place  and  stead  of  Director  Robert  L. 
Clarke  (Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days’  notice  to  the  public;  that  no 


earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"(iovemment  in  the  Sunshine  Act"  (5 
U.S.C.  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  55()-17th 
Street,  N.W.,  Washington,  D.C. 

Dated:  June  26, 1991. 

Resolution  Trust  Corporation. 

John  M.  Buckley,  Jr., 

Executive  Secretary. 

(FR  Doc.  91-15692  Filed  6-27-91;  11:31  am] 
BILLING  CODE  6714-01-M 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:(X)  a.m.,  Wednesday, 
July  3, 1991. 

LOCATION:  Room  556,  Westwood  Towers 
Building,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 


MATTERS  TO  BE  CONSIDERED: 

1.  Infant  Cushions:  Notice  of  Proposed 
Rulemaking 

The  Commission  will  consider  a 
Notice  of  Proposed  Rulemaking 
addressing  the  risk  of  injury  and  death 
presented  by  infant  cushions. 

2.  Bicycle  Helmet  Petition  CP  90-1 

The  staff  will  brief  the  Commission  on 
petition  CP  90-1  fi'om  the  Consumer 
Federation  of  America  and  other 
member  organizations  of  the  National 
Safe  Kids  Coalition  which  requests  that 
the  Commission  set  mandatory  safety 
standards  for  bicycle  helmets  for 
children  and  adults. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
492-5709. 

CONTACT  PERSON  FOR  ADDITIONAU 

Sheldon  D.  Butts,  Office  of  the 
Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  (301)  492-6800. 

Dated:  June  26, 1991. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  91-15741  Filed  6-27-91,  2:18  am] 
BILUNG  CODE  6355-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  28 

[FRL-3693-3] 

Non-APA,  Consolidated  Rules  of 
Practice  for  Administrative 
Assessment  of  Civil  Penalties 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule. 

summary:  EPA  today  proposes  non- 
APA,  consolidated  rules  of  practice  for 
its  administrative  assessment  of  civil 
penalties  under  (1)  sections  309(g)(2)(A) 
and  311(b)(6)(A)  and  (B)(i)  of  the  Clean 
Water  Act  (CWA),  33  U.S.C. 
1319(g)(2)(A)  and  1321(b)(6)(A)  and 
(B)(i)  *1;  (2)  section  109(a]  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  9609(a),  for 
violations  of  provisions  specified  in 
section  109(a]  of  CERCLA;  (3)  certain 
actions  under  sections  325(b)(1),  (c)(1), 
(c)(2)  and  (d)  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA),  42  U.S.C.  11045(b)(1),  (c)(1), 
(c)(2)  and  (d);  and  (4)  civil  penalties 
under  part  C  of  the  Safe  Drinking  Water 
Act  (SDWA),  42  U.S.C.  300h,  in  penalty- 
only  orders  under  this  part  or  in 
penalty/compliance  orders  under  this 
part.  Although  the  substantive 
requirements  of  the  various  statutes 
differ,  each  authorizes  the  Administrator 
to  assess  civil  penalties  without 
recourse  to  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  551  et 
seq.  EPA  is  taking  today's  action  to 
consolidate  and  harmonize  in  a  single 
regulation  the  various  procedural 
guidances  and  regulations  which  it 
presently  employs  in  response  to 
Congressional  direction  to  provide 
streamlined  procedure  for  Ae 
assessment  of  certain  administrative 
penalties,  and  to  establish  procedures 
for  Class  I  administrative  penalty 
assessment  pursuant  to  section  4301(b) 
of  the  Oil  Pollution  Act  of  1990,  which 
amends  section  311(b)(6)  of  the  Clean 
Water  Act.  The  authority  to  assess 
administrative  penalties  was  granted 
and  made  immediately  effective  under 
the  Clean  Water  Act  by  the  Water 
Quality  Act  of  1987,  effective  February 
4, 1987,  and  the  Oil  Pollution  Act  of  1990, 
effective  August  18, 1990;  under  the  Safe 
Drinking  Water  Act  by  the  Safe 


‘  Code  references  to  33  U.S.C.  1321  anticipate 
codiHcation  of  elements  of  the  Oil  Pollution  Act  of 
1990.  Public  Law  No.  101-380. 104  Stat.  484.  at  that 
location. 


Drinking  Water  Act  Amendments  of 
1986,  elective  June  19, 1986;  and  under 
CERCLA  and  EPCRA  by  provisions  of 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA),  effective 
October  17, 1986.  Non-APA 
administrative  penalty  authority  is  .  • 
granted  to  the  Administrator  explicitly 
by  sections  309(g)(2)(A)  and  311(b)(6)(A) 
and  (B)(i)  of  the  Clean  Water  Act,  33 
U.S.C.  §§  1319(g)(2)(A)  and  1321(b)(6)(A) 
and  (B)(i),  and  section  1423(c)  of  the 
Safe  Drinking  Water  Act,  42  U.S.C. 
300h-2(c).  In  the  case  of  CERCLA  and 
EPCRA,  the  non-APA  authority  is 
implicit  because  Congress  specifically 
prescribed  the  use  of  the  Administrative 
Procedure  Act  for  the  Administrator’s 
assessment  of  Class  II  penalties  under 
CERCLA  and  EPCRA  but  was  silent  as 
to  procedures  to  be  used  to  assess  other 
civil  penalties. 

Congress  has  expressed  its  preference 
for  streamlined  administrative  penalty 
procedures  designed  to  assure 
protection  of  basic  constitutional 
liberties,  which  also  advance  the  goals 
of  compliance  with  environmental 
requirements  through  the  deterrent 
effect  of  rigorous  and  efHcient 
enforcement  actions.  See,  e.g.,  Sen.  Rep. 
99-50,  99th  Cong.,  1st  Sess.  26  (1985), 
reprinted  in  A  Legislative  History  of  the 
Water  Quality  Act  of  1987,  volume  2,  at 
1448. 

DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  August 
30, 1991. 

ADDRESSES:  Persons  may  mail 
comments  on  this  proposed  rule  to 
David  Drelich  or  Elyse  DiBiagio-Wood, 
Office  of  Enforcement,  Water  Division 
(LE-134W).  room  3109,  U.S. 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington,  DC  20460.  The 
administrative  record  of  this  rulemaking 
is  available  and  persons  may  inspect 
comments  at  that  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  Drelich  (202-382-2949)  or  Elyse 
DiBiagio-Wood  (202-475-8187),  Office  of 
Enforcement,  Water  Division  (LE- 
134W),  U.S.  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington,  DC 
20460. 

SUPPLEMENTARY  INFORMATION:  On 

February  4, 1987,  Congress  amended 
section  309  of  the  CWA,  33  U.S.C.  1319, 
by  passage  of  section  314  of  the  Water 
Quality  Act,  Public  Law  100-4,  to 
authorize  the  Administrator  to  assess 
civil  penalties  for  violations  of  the 
CWA.  The  amendments  to  Section  309 
created  a  new  subsection  309(g)  and 
established  two  classes  of 
administratively  assessed  civil 
penalties,  which  di^er  with  respect  to 


maximum  assessment  and  prescribed 
procedure. 

CWA  Class  II  administrative 
penalties  may  not  exceed  $125,000  and 
are  required  by  law  to  be  assessed  in 
accordance  with  section  554  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  554.  Therefore,  the  Agency  has 
chosen  to  use  40  CFR  Part  22 — EPA’s 
Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties  and 
Revocation  or  Suspension  of  Permits — 
for  the  administrative  assessment  of 
Class  II  civil  penalties.  Class  I 
administrative  penalties  may  not  exceed 
$25,000.  An  assessment  action  under 
Class  I  must  provide  the  respondent  a 
reasonable  opportunity  to  be  heard  and 
to  present  evidence,  but  is  not  subject  to 
sections  554  and  556  of  the  APA.  Class  I 
penalties  under  the  CWA  are  presently 
assessed  in  accordance  with  ^ocedural 
Guidance  for  Class  I  Proceedings,  which 
was  published  in  the  Federal  Register. 
See  52  FR  30730  (August  17, 1987).  The 
text  of  the  procedural  rules  proposed 
today  which  relate  to  section  309(g)  of 
the  Clean  Water  Act,  33  U.S.C.  1319(g), 
will  in  the  near  future  supersede  as 
guidance  the  1987  procedural  guidance 
for  CWA  Class  I  actions. 

On  August  18, 1990,  the  President 
signed  into  law  the  Oil  Pollution  Act  of 
1990,  Public  Law  101-380, 104  Stat.  484, 
which  had  been  passed  unanimously  by 
both  houses  of  Congress.  Section  4301(b] 
of  the  Act  amended  section  311(b)(6)  of 
the  Clean  Water  Act  by  replacing  the 
existing  text  with  Class  I  and  Class  II 
penalty  procedures  drawn  from  section 
309(g)  of  the  Act,  as  created  by  the 
Water  Quality  Act  of  1987.  The  major 
differences  between  section  309(g)  and 
new  section  311(b)(6)  are  that  Class  I 
proceedings  under  section  311(b)(6)  are 
not  subject  to  participation  by  public 
commenters,  that  section  311(b)(6) 
actions  are  not  subject  to  a  State 
consultation  requirement,  and  that  both 
classes  of  proceedings  are  available 
both  to  the  Administrator  and  the 
Secretary  of  the  department  in  which 
the  Coast  Guard  is  operating.  The  text  of 
the  procedural  rules  proposed  today 
which  relate  to  section  311(b)(6)  of  the 
Clean  Water  Act.  33  U.S.C.  1321(b)(6). 
will  in  the  near  future  be  followed  as 
guidance  by  the  Environmental 
Protection  Agency  as  the  penalty 
assessment  procedure  pending  the 
Administrator’s  formal  promulgation  of 
regulations. 

On  June  19, 1986,  the  Safe  Drinking 
Water  Act  was  amended  to  provide  for 
the  administrative  assessment  of  civil 
penalties  under  both  Part  B  [the  Public 
Water  Supply  Program  (PWS)]  and  Part 
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C  [the  Underground  Injection  Control 
Program  (UIC)]  of  the  SOW  A.  Public 
Law  99-339, 100  Stat.  642  (1986).* 

Section  1423(c)  of  the  SDWA,  42 
U.S.C.  300h-2(c),  which  applies  to 
underground  injection  activities, 
provides  for  administrative  assessment 
of  civil  penalties  of  not  more  than  $5,000 
for  each  day  of  violation  of  an 
applicable  UIC  program  requirement 
regarding  oil  and  gas  production  and 
recovery,  up  to  a  maximum  of  $125,000. 
That  subsection  also  authorizes 
administrative  penalties  of  not  more 
than  $10,000  per  day  for  each  day  of 
violation  of  other  applicable  UIC 
program  requirements,  up  to  the  same 
maximum  of  $125,000.  While  this  section 
of  the  Act  requires  notice  and  an 
opportunity  to  be  heard,  Congress 
specifically  provided  that  these  hearings 
are  not  subject  to  section  554  and  556  of 
the  APA.  The  provisions  of  this  portion 
of  the  SDWA  have  been  implemented 
under  the  statute  and  implementing 
Agency  guidance  issued  November  28, 
1986. 

SARA  became  law  on  October  17, 
1986.  Title  I  of  SARA  amended  CERCLA 
by  adding  Section  109,  42  U.S.C.  9609, 
which  authorizes  the  President  to  assess 
civil  penalties  for  violations  of  speciHed 
provisions  of  CERCLA.  Title  III  of 
SARA,  42  U.S.C.  11001  et  seq.,  is  also 
known  as  EF*CRA.  Section  325(b]  of 
EPCRA,  42  U.S.C.  11045(b),  authorizes 
the  Administrator  to  assess  civil 
penalties  for  violations  of  section  304  of 
EPCRA,  42  U.S.C.  11004.  Section 
325(c)(1)  of  EPCRA,  42  U.S.C. 

11045(c)(1),  authorizes  the  Administrator 
to  assess  civil  penalties  for  violations  of 
sections  312  and  313  of  EPCRA,  42 
U.S.C.  11022  and  11023. 

Section  109  of  CERCLA.  42  U.S.C. 

§  9609,  and  section  325(b)  of  EPCRA,  42 
U.S.C.  11045(b),  establish  two  classes  of 
administrative  penalties,  which  differ 
with  respect  to  procedure  and  maximum 
assessment.  The  provisions  for  Class  I 
penalties  allow  for  a  maximum  penalty 
of  $25,000  per  violation.  The  provisions 
for  Class  II  penalties  authorize  a 
maximum  penalty  of  $25,000  per  day  of 
violation  and  a  maximum  penalty  of 
$75,000  per  day  of  violation  for  a  second 
or  subsequent  violation.  Congress 
explicitly  subjected  these  Class  II 
proceedings  to  section  554  of  the  APA,  5 
U.S.C.  554,  and  consequently  EPA 


^  Within  part  B.  section  1414(g)(3)(B)  of  the 
SDWA,  42  U.S.C.  30Cg-3(g)(3)(B),  wtiich  applies  to 
drinking  water  suppliers,  provides  for  a  maximum 
administrative  penalty  assessment  of  $5,000  for  the 
violation  of  a  PWS  compliance  order  and 
speciflcally  requires  notice  and  an  opportunity  for  a 
hearing  in  accordance  with  the  APA.  This  provision 
is  therefore  administered  under  40  CFR  part  22.  and 
is  not  subject  to  these  proposed  rules. 


administers  these  proceedings  under  40 
CFR  Part  22,  and  shall  not  administer 
them  under  these  proposed  rules. 

Section  325(c)  of  EPCRA.  42  U.S.C. 
11045(c),  is  silent  as  to  the  type  of 
administrative  hearing  procedures  to  be 
employed  but  authorizes  penalties  of  up 
to  $25,000  for  each  violation  under 
section  325(c)(1),  and  $10,000  for  each 
violation  imder  section  325(c)(2).  Under 
both  provisions,  separate  penalties  may 
be  assessed  for  each  day  of  violation. 
Section  325(d)  of  EPCRA.  42  U.S.C. 
11045(d),  provides  for  the  assessment  of 
$25,000  per  claim  for  frivolous  trade 
secret  claims. 

Today’s  proposed  rule  will  apply  to 
Class  I  administrative  civil  penalty 
proceedings  under  section  109(a)  of 
CERCLA,  42  U.S.C.  9609(a),  and  section 
325(b)(1),  (c)(1).  (c)(2).  and  (d)(1)  of 
EPCRA.  42  U.S.C.  11045(b)(1).  (c)(1). 

(c) (2)  and  (d)(1).  It  will  apply  to 
violations  of  sections  304,  311,  312, 
322(a)(2),  323(b),  325(c)(2)  and  325(d)  of 
EPCRA.  42  U.S.C.  11004, 11021, 11022, 
11042(a)(2).  11043(b),  and  11045(c)(2)  and 

(d) ,  respectively.  At  present,  the  Agency 
pursues  violations  of  the  listed  sections 
of  EPCRA  pursuant  to  40  CFR  part  22. 
The  Agency  solicits  comments  on 
whether  it  should  (1)  continue  its 
exclusive  use  of  part  22  for  such  EPCRA 
violations;  (2)  use  part  28  procedures 
except  for  violations  of  section  313  of 
EPCRA,  42  U.S.C.  11023  (as  provided  by 
this  proposal):  or,  (3)  exclusively  use 
part  28  for  such  EPCRA  violations. 

EPA  is  presently  administering  these 
statutes  through  various  guidances  and 
regulations.  Although  this  approach  is 
legally  effective,  the  Agency  recognizes 
the  advantages,  both  to  the  regulated 
community  and  to  itself,  of 
appropriately  consolidating  and 
harmonizing  in  a  promulgated  regulation 
its  procedural  rules  for  non-APA 
enforcement  proceedings.  Use  of  a 
single  set  of  “Class  I”  regulations  will 
reduce  confusion  by  Agency 
decisionmakers  and  enforcement  staffs, 
provide  the  regulated  community  with 
an  essentially  uniform  set  of  procedural 
rules,  and  conform  to  Congress’  and  the 
Agency’s  desire  to  employ  expedited 
penalty  assessment  procedures.  The 
resulting  familiarity  with  the 
proceedings  by  all  participants  should 
provide  for  more  timely  and  efficient 
proceedings.  A  uniform  administrative 
regulation  helps  assure  procedural 
fairness  through  a  more  consistent 
administration  of  fundamentally  similar 
statutory  provisions. 

The  Agency  recognizes,  however,  the 
need  for  certain  distinctions  in  these 
regulations  based  upon  varying 
statutory  or  program  requirements.  The 


proposed  regulation  incorporates  these 
distinctions.  The  Safe  Drinking  Water 
Act  and  section  309(g)  of  the  Clean 
Water  Act,  for  example,  authorize 
interested  persons  to  participate  in 
administrative  penalty  proceedings, 
while  CERCLA,  EPCRA,  and  section 
311(b)(6)(B)(i)  of  the  CWA  do  not.  The 
proposed  rules  therefore  include  public 
participation  rights  for  SDWA  and  CWA 
309(g)  proceedings  alone.  See,  e.g.. 

§§  28.2(g),  28.20(c)  and  28.26(g)(5). 

EPA  also  recognizes  that  the 
administrative  imposition  of  penalties 
may  affect  constitutionally  protected 
interests  of  those  against  whom  actions 
have  been  taken,  and  has  taken 
precautions  to  ensure  that  individuals 
subject  to  a  finding  of  liability  for  a  civil 
penalty  will  have  all  the  protections  that 
due  process  of  law  requires.  These 
include,  for  example,  an  impartial 
Presiding  Officer,  the  right  to  a  hearing 
on  liability  with  a  right  of  cross- 
examination,  and  a  final  Agency  action 
solely  based  on  the  administrative 
record  and  applicable  law.  In  the 
interest  of  streamlining  the 
administrative  proceeding,  these  rules 
contain  short  time  deadlines;  limit  the 
length  of  legal  arguments;  limit  the 
scope  and  time  for  administrative 
discovery;  ban  administrative  appeals; 
and,  in  Safe  Drinking  Water  Act  and 
Clean  Water  Act  309(g)  actions,  limit  the 
participation  of  commenters. 

EPA  believes  that  this  proposal 
provides  all  of  the  procedure  necessary 
to  meet  constitutional  due  process 
requirements  under  the  leading  Supreme 
Court  case,  Mathews  v.  Eldridge,  424 
U.S.  319  (1976).  In  that  case,  the  Supreme 
Court  set  out  a  three-part  test  for 
determining  whether  the  administrative 
procedure  provided  to  an  individual 
prior  to  the  deprivation  of  a  property 
interest  by  the  government  meets  the 
due  process  requirements  of  the  Fifth 
Amendment.  The  Mathews\es\.  involves 
balancing  the  magnitude  and  nature  of 
the  individual  interest  at  stake,  the 
benefit  of  additional  procedures  in 
reducing  the  risk  of  erroneous 
deprivation  of  that  interest,  and  the 
governmental  interest  in  not  providing 
such  additional  procedures.  Although 
the  procedures  proposed  today 
streamline  the  adjudicatory  process 
provided  for  analogous  administrative 
hearings  under  the  APA,  the  proposed 
rules  eliminate  none  of  the 
constitutional  elements  of  such  hearings. 
These  procedures  allow  a  full 
opportunity  for  the  person  subject  to  an 
administrative  penalty  to  review  and 
challenge  the  evidence  of  violation  and 
degree  of  sanction.  Since  these 
procedures  allow  for  a  complete,  though 
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streamlined,  adjudication,  there  would 
be  little  benefit  to  the  respondent « 
more  extensive  or  attenuated 
procedures,  but  more  than  a  little  cost  to 
the  Agency  and  the  public. 

EPA  has  tailored  its  procedures  here 
for  use  in  the  less  complex  cases 
Congress  intended  would  be  subject  to 
expedited  administrative  penalty 
proceedings.  Not  only  did  Congress 
indicate  a  strong  public  interest  in 
streamlined  administrative  penalty 
proceedings,  as  discussed  above,  but 
EPA  also  anticipates  issuing  an 
increasing  number  of  orders  as  part  of 
its  enforcement  efforts  under  these  new 
authorities.  As  a  result,  there  may  be  a 
potentially  dramatic  increase  in  Ae 
number  of  these  hearings.  Subjecting  all 
of  these  actions  to  the  more  traditional, 
APA-style  adjudications  would 
enormously  increase  the  costs  and 
personnel  time  incurred  for  such 
hearings  and  cause  significant  delays.  It 
would  decrease  the  important  deterrent 
value  of  these  enforcement  efforts  and 
potentially  cripple  enforcement  efforts 
Agency-wide  by  overwhelming  the 
Agency's  Administrative  Law  Judges.  In 
response  to  these  concerns,  today’s 
proposal  provides  for  several  innovative 
procedures.  Further,  the  Agency  does 
not  expect  it  will  be  able  to  draw  its 
Presiding  Officers  from  the  existing 
ranks  of  EPA's  Administrative  Law 
Judges.  Presiding  Officers  under  this  rule 
are  to  be  neutral  Agency  attorneys,  but 
not  necessarily  Administrative  Law 
Judges.  See  {  28.2(n].  Establishing  a 
supplementary  corps  of  Agency 
decisionmakers  will  enable  EPA  to 
conduct  many  more  administrative 
penalty  actions  than  is  presently 
possible. 

Therefore,  under  the  Mathews 
criteria,  these  proposed  procedures 
provide  ail  the  process  due  for 
assessment  of  administrative  penalties 
under  the  new  authorities. 

Two  aspects  of  these  proposed  rules 
deserve  special  mention.  First,  the 
Agency's  tentative  decision  not  to 
entertain  comments  on  the 
recommended  decision  was  reached 
after  reviewing  the  applicable  judicial 
decision,  discussed  l»low,  and  after 
carefully  balaiwing  the  interests  of  the 
parties  and  the  Agency  in  having  an 
additional  comment  opportunity  against 
the  expressed  intent  of  Congress  to 
streamline  the  administrative  process 
for  the  types  of  violations  covered  by 
these  rules.  See  S.  Rep.  No.  50,  99th 
Cong.,  1st  Sess.,  cited  above,  and  R 
Rep.  962, 99th  Cong.,  2d  Sess.  207 
(October  3, 1986J  (regarding  section  109 
of  CERCLA,  42  U.S.C  9609J. 

An  examination  of  existing  case  law 
disclosed  only  one  case,  Koniag,  lac.. 


the  Viliage  of  Uyak  v.  Andrus,  580  F.2d 
601  (DXl.  Gr.),  cert  denied.  439  U.S. 

1052  (1978J.  vduch  sn^ests  that  due 
process  requires  that  the  parties  be 
permitted  to  submit  briefs  on 
recommended  adminisfrative  dedsions 
before  a  final  decision  is  rendered.  The 
Agency  condnded  this  case  is 
distinguishable,  however,  on  both  the 
facts  and  applicable  law. 

The  Koniag  case  involved  a  decision 
by  the  Secretary  of  die  Intmior  as  to  the 
eligibility  of  a  native  Indian  tribe  to 
assert  claims  to  fraditional  Indian  lands. 
A  dedsion  by  the  Secretary  of  Interior 
denying  the  Indians  eligibility  to  claim 
property  was  rendered  with<^  giving 
the  Indians  any  access  to  two 
intermediate  recommended  decisions 
and  despite  explicit  Congressional 
direction  for  tribal  participation  in  the 
Secretary’s  determination.  Under 
today’s  proposal.  ^A  will  publish  the 
Presiding  Officer's  recomm«ided 
decision  at  the  time  of  its  transmission, 
and  is  following  a  general  Congressional 
mandate  to  establish  expedited 
enforcement  procedines.*  In  Koniag,  the 
statute  under  which  the  rights  of  the 
Indians  to  assert  claims  to  property  was 
being  deteimined  did  not  prescribe  any 
procedures  for  conducting  the  hearings 
but  did  prescribe  that  a  decision  should 
be  reached  with  “maximum 
participation  by  Natives  in  decisions 
affecting  their  rights  and  property.”  580 
F.2d  at  609.  Under  the  facts  that  case 
and  applicable  Indizm  law,  and  in  the 
absence  of  congressional  authorization 
to  the  contrary,  die  court  held  that  the 
Indians  should  be  accorded  due  process 
in  accordance  widi  the  APA,  which 
provides  for  interim  appeals. 

Unlike  Interior's  practices  described 
in  Koniag,  the  rules  proposed  today  are 
in  response  to  explicit  or  implicit 
statutory  direction  to  conduct  hearings 
which  are  not  subject  to  section  554  or 
556  of  the  APA.  In  addition,  the  property 
interest  being  protected  under  the  two 
laws  are  quite  different.  In  Koniag,  the 
Secretary’s  decision  to  deny  eligibility 
prevented  the  Indians  from  laying  claim 
to  their  aboriginal  lands.  The  purpose  of 
the  pirocedures  proposed  today, 
however,  is  to  determine  appropriate 
liability  for  violations  of  environmental 
laws.  ^ 


*  Further,  under  8  28.2B(k)  of  the  proposed  rules, 
the  Presiding  Officer  may  soficit  from  the  parties 
"proposed  recommended  findings  «f  fact  and 
condusioBs  of  law,**  and  sodi  submtsaioiu  are 
made  available  to  the  Regional  Ad  mi  runt  re  tor 
pursuant  to  88  28.2(b)(9]  and  28.27(a)(2].  Compare 
580  F2d  at  806,  n.S  t'*tl]t  appears  that  the  Secretary 
did  noi  even  see  the  proposed  findings  of  fact 
submitted  by  the  villages  to  the  admiatstcative  law 
judges." 


Hiere  does  not  appear  to  be  any 
inconsistency  with  the  Koniag  case  or 
denial  of  doe  process  snder  these  rules. 
Under  the  proposed  rates.  Agency 
decisions  must  be  based  on  the 
administrative  record.  The  rules  provide 
ample  opportunity  for  the  parties  to 
introduce  relevant  factual  and  legal 
information  into  the  administrative 
record  during  the  conduct  of  an  action, 
requite  that  the  Presiding  Officer’s 
recommended  decision  contain  findings 
of  fact  and  conclusions  of  law  based  on 
the  record  and  that  the  decision  be 
made  public.  §  28.27(b).  The  proposed 
rules  have  stringent  neutrality 
requirements  for  the  Presiding  Officer  at 
)  28.4(c),  and  as  a  further  check  on  the 
exercise  of  his  authority  allow  eiffier 
party  to  request  his  replacement  if  his 
conduct  exceeds  permissible 
boundaries.  See  $  28.13(a).  The 
recommended  decision  is  public  and  the 
Regional  Administrator  must,  pursuant 
to  §  28.28(a),  either  adopt  the 
recommended  decision,  or  write  a 
different  decision  which  contains  both 
his  findings  of  fact  and  conclusions  of 
law  based  on  the  record  and  explains 
why  he  rejected  the  Presiding  Officer's 
recommended  decision.  This  procedure 
fully  protects  the  respondent’s  ability  to 
apped  the  final  Agency  action  to  federal 
court,  based  on  the  administrative 
record  (which  includes  the 
recommended  decision)  and  applicable 
law.  See  sections  309(g)(8)(A)  and 
311(bK6)(GJ  of  the  Clean  Water  Act  33 
U.S.C.  1319(gJ(8)(A)  and  1321(bK6)(G); 
section  1423(c)(8)  of  the  Safe  Drinking 
Water  Act.  42  U.S.C.  300h-2(cK6): 
section  109(a)(4)  of  CERCLA,  42  U.S.C. 
9609(a)(4);  and  section  325(f)  of  EPCRA, 
42  U.S.C.  11045(f). 

Nevertheless,  because  the  issue 
requires  a  balancing  between  the 
benefits  of  an  additional  comment 
opportunity  and  the  intent  of  Congress 
for  an  expedited  procedure,  the  Agency 
requests  comments  on  adding  a  short 
comment  opportunity  on  the  Presiding 
Officer’s  decision.  To  be  consistent  with 
the  other  sections  of  the  regulations, 
which  expedite  decisionmaking,  this 
opportunity  should  be  limited  in  time 
and  scope.  First,  comments  by  any  parly 
regarding  the  Presiding  Officer’s 
recommended  exercise  of  the  Agency’s 
discretion,  would  be  limited  to  the 
record  and  available  remedies  of  law. 
Second,  the  comments  would  be  made 
in  a  specific  time  {e.g.,  ten  days)  after 
the  recommended  decision,  and  be  brief 
[eg.,  five  pages  or  less). 

Second,  to  streamline  the 
administrative  process,  EPA  has 
decided  to  prohibit  interim, 
administrative  appeals.  EPA  brieves 
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that  no  respondent  would  be 
unconstitutionally  prejudiced  by  this 
reform.  Any  appeal  to  the  Administrator 
of  a  Regional  Administrator's  decision 
would  be  based  on  the  administrative 
record  and  applicable  law,  and  argue 
that  the  Regional  Administrator  acted 
illegally  or  outside  his  discretion.  Those 
are  the  precise  grounds  available  to  any 
respondent  in  a  judicial  appeal  under 
applicable  law.  Consequently,  the 
Agency’s  prohibition  of  administrative 
appeals  merely  eliminates  an  appellate 
redundancy — the  sequential  availability 
of  the  same  appeal  before  the 
Administrator  and  a  district  court. 

The  Agency  considered,  but  rejected, 
explicitly  authorizing  the  Presiding 
OfHcer  to  take  the  bnal  Agency  action, 
without  recourse  to  a  recommended 
decision  or  consultation  with  any  other 
Agency  officer.  The  Agency  has 
concluded  that  the  procedure  it  proposes 
will  provide  a  clearer  record  of  decision, 
and  that  the  appropriate  Agency 
decisionmaker  in  significant  penalty 
actions  should  be  the  Regional 
Administrator  or  his  delegate.  These 
rules  do  not  explicitly  prohibit  a 
Regional  Administrator  from  delegating 
his  authority  to  take  a  Hnal  Agency 
action  in  an  action  conducted  under  this 
part  to  any  other  neutral  officer, 
including  the  Presiding  Officer,  but  the 
Agency  does  not  expect  such  a 
delegation  to  occur  in  signiHcant  penalty 
actions. 

EPA  is  not  changing  the  scope  of  its 
Consolidated  Rules  of  Practice  (40  CFR 
part  22).  In  programs  under  part  22, 
either  the  underlying  statute  or  existing 
practice  provides  the  basis  for  the  use  of 
the  more  traditional,  APA-based 
procedures.  For  the  programs  affected 
by  today’s  proposal,  however,  the 
Agency  believes  that  its  new  approach, 
which  provides  a  greater  emphasis  on 
settlement  and  the  Hnality  of  Regional 
decisions,  will  carry  out  Congressional 
intent  in  the  enforcement  of  the 
environmental  laws. 

Many  of  the  provisions  of  this 
proposal  interrelate,  such  as  the  section 
on  prohibited  communication,  definition 
of  the  administrative  record,  and 
prohibition  of  administrative  appeals. 
These  proposed  regulations  should 
therefore  be  read  as  a  whole,  not  as  a 
collection  of  distinct  and  unrelated 
sections. 

SECTION-BY-SECTION  ANALYSIS 
Subpart  A — General  Provisions 

Section  28. 1  Purpose  and  Scope 

This  section  describes  the  purpose  of 
the  rules  the  Agency  proposes  today, 
which  is  to  set  forth  procedures  for  the 
timely  and  efficient  initiation  and 


administration  of  administrative  orders 
under  the  several  referenced  statutory 
provisions.  EPA  believes  that  this  is 
consistent  with  the  aim  of  Congress  to 
establish  expedited  or  informal 
administrative  enforcement  procedures 
under  these  provisions.  See  Sen.  Rep. 
99-50,  99th  Cong.,  1st  Sess.  (1985), 
reprinted  in  A  Legislative  History  of  the 
Water  Quality  Act  of  1987,  volume  2,  at 
1448  (Section  309(g]  of  the  Clean  Water 
Act):  Sen.  Rep.  99-56,  99th  Cong.,  1st 
Sess.  (1985),  at  17-18  (Safe  Drinking 
Water  Act);  and  Sen.  Rep.  99-11,  99th 
Cong.,  1st  Sess.  (1985)  at  9  (CERCLA). 

To  that  end,  the  Agency  proposes  to 
adopt  procedures  within  these  proposed 
rules,  such  as  limitations  on  documents 
and  prehearing  exchanges,  various 
deadlines,  and  the  unavailability  of 
administrative  appeals,  that  will  provide 
a  speedy  and  efficient  resolution  to 
actions  taken  under  this  proposed  part. 

Nothing  in  this  proposed  part  affects 
the  right  of  the  Agency  to  take 
appropriate  administrative  action,  such 
as  requiring  information,  making 
inspections,  or  issuing  compliance 
orders,  or  initiating  civil  or  criminal 
actions  where  authorized  by  law,  or 
taking  any  other  lawful  action. 

Section  28.2  Definitions. 

The  defrnitions  section  is 
comprehensive  and  exclusive  for  those 
terms  it  deHnes.  The  Agency 
consciously  chose  not  to  employ  the 
usual  method  of  saying  the  defined  word 
“includes”  or  “includes  but  is  not  limited 
to.”  Consequently,  the  deHnitions  for 
“Administrative  record”  and  “Public 
notice”  are  long  and  detailed  but,  like 
other  debnitions  provided  in  the  rule, 
exclusive.  Each  definition  is  as  specific 
as  is  necessary  to  employ  it  effectively 
within  the  proposed  part.  “Person,” 
although  not  specffically  defined  by 
these  proposed  regulations,  is 
imderstood  by  the  Agency  to  have  the 
meaning  provided  for  that  term  by 
applicable  law. 

(a)  Administrative  complaint.  In  each 
action  initiated  under  these  proposed 
procedures,  the  administrative 
complaint  must  state  with  reasonable 
specificity  the  nature  of  the  alleged 
violations  in  order  to  ensure  that  the 
respondent  receives  fair  notice.  The 
complainant  must  propose  a  penalty  as 
authorized  by  the  applicable  law.  lliis 
requirement  does  not  mean  that  an 
administrative  complaint  must  name  a 
sum  certain  as  requested  relief;  it  does 
mean  that  a  complainant  may  not 
request  more  in  penalties  than  is 
authorized  by  the  applicable  statute.  In 
actions  under  the  Safe  Drinking  Water 
Act  in  which  the  complainant  is  seeking 
compliance  as  well  as  penalties,  the 


administrative  complaint  may  also 
propose  a  reasonable  time  for 
compliance.  In  certain  SDWA  actions, 
however,  such  as  failure  to  provide 
information  or  monitor  an  injection  well, 
it  is  inappropriate  for  an  administrative 
complaint  to  provide  additional  time  for 
compliance  with  the  law.  Finally,  in 
order  to  ensure  the  regularity  of  Agency 
administrative  enforcement  practice  and 
as  a  matter  of  sound  administrative 
practice,  this  definition  requires  a 
certification  of  the  legal  sufficiency  of 
the  administrative  complaint  by  Agency 
counsel. 

The  Agency  considered,  but  rejected, 
the  use  of  the  term  “proposed  order” 
instead  of  “administrative  complaint.” 
Section  309(g)(2)(A)(l)  of  the  Clean 
Water  Act,  33  U.S.C.  1319(g)(2)(A)(l), 
refers  to  a  “proposed  order,”  as  does 
section  1423(c)(3)(B)  of  the  Safe  Drinking 
Water  Act,  42  U.S.C.  300h-2(c)(3)(B). 
However,  because  constitutionally 
protected  interests  are  at  stake  in  these 
proceedings,  EPA  does  not  believe  that 
it  should  purport  to  make  “findings”  in 
an  order  before  it  has  provided  the 
respondent  with  an  opportunity  for  a 
hearing  on  liability.  In  an  administrative 
complaint,  the  enforcement  staff  of  the 
Agency  makes  allegations  as  to  liability, 
and  (except  in  certain  consent 
proceedings)  only  after  the  respondent’s 
opportunity  for  a  hearing  regarding 
liability  may  a  neutral  Agency  official 
make  any  “findings”  of  violative 
conduct.  Consequently,  although  two 
statutes  refer  to  a  “proposed  order,” 

EPA  believes  that  the  initiating 
document  in  an  action  under  this  part  is 
more  appropriately  styled  an 
“administrative  complaint.”  The  Agency 
notes  that  in  the  Class  I  provisions  of 
the  Oil  Pollution  Act  of  1990,  Congress 
dropped  the  reference  to  “proposed 
order”  in  favor  of  a  reference  to  a 
“proposal  to  assess  [a]  penalty.”  Section 
4301(b)  of  Public  Law  No.  101-380. 

(b)  Administrative  record.  The 
Agency  proposes  a  definition  of 
administrative  record  sufficiently 
comprehensive  to  include  all  material 
information  required  by  the  Regional 
Administrator  to  take  a  final  Agency 
action  to  a  decision  under  this  part.  A 
document  is  not  and  cannot  be  part  of 
the  administrative  record  unless  it  is 
filed  with  the  Hearing  Clerk  and  fits  one 
of  the  criteria  provided  by  paragraphs 
(1)  through  (18)  of  this  subsection.* 


*  In  certain  Clean  Water  Act  and  Safe  Drinking 
Water  Act  cases,  a  proposed  consent  order  and 
accompanying  written  explanation  are  lodged  with 
the  Hearing  Clerk  pursuant  to  S  28.22(b)  of  these 
proposed  rules — not  filed — and  therefore  Jo  not 
meet  the  filing  criterion  established  in  this 

Continued 


Federal  Register  /  Vol.  56,  No.  126  /  Monday.  July  1.  1991  /  Proposed  Rules 


Parties,  commeniras,  or  other  persons 
may  not  add  documents  to  the 
administrative  record  at  vnlL  Except  in 
the  case  of  a  proposed  consent  order, 
documents  nominated  or  submitted  by  a 
party  or  any  other  person  to  the  Hearing 
Cledc  do  not,  by  that  act  akme.  become 
part  of  the  administrative  record.  If  a 
participant  fails  to  meet  a  deadline  for 
the  submission  of  a  document  for 
inclusion  in  the  administrative  record, 
the  late  submission  is  exduded  frtmi  the 
administrative  record.  See  28.2(b]  (9) 
and  (ISJ  and  28.^b)(10j.  The  Agency  is 
proposing  to  limit  burdensome 
sabmissions  and  unsolicited  pleadings 
and  legal  arguments  in  actions  under 
this  part  See,  e.g.,  S  28.8  (Limitations  on 
written  legal  arguments  and  statements). 
The  limitations  and  restrictions,  which 
are  designed  to  improve  the  speed  and 
efticiency  of  hearings  conducted  under 
this  proposed  rule,  may  not  be 
circumvented  by  parties  flooding  the 
record  with  voluminous  domunents.  It 
will  however,  be  possible  for  a  person 
to  add  a  document  into  the 
administrative  record  if.  pursuant  to 
paragra^  (15).  the  Presiding  OfEcer 
finds  it  relevant  to  the  action  and  not 
otherwise  excluded  from  the  record  by 
the  limitations  of  this  part 
Under  $  28.16(e)  of  the  proposed  nde. 
appropriate  Agency  staff  shall  open  the 
administrative  record  “upon  issuance  of 
the  administrative  complaint.*'  Except  as 
provided  by  {  28.17  of  this  proposal 
documents  Hied  with  the  Hearing  Clerk 
are  available  to  the  public  for  inspection 
and  copying,  and  in  Clean  Water  Act 
and  Safe  Drinking  Water  Act  actions  the 
Agency  is  proposing  to  provide  notice  of 
their  availability  according  to  the 
requirements  of  SS  28.2(q)(ll)  and 
28.16(d]  of  this  part.  Documents 
concerning  an  action  that  are  not  filed 
with  the  Hearing  Clerk  remain  outside 
the  disclosure  rules  of  §  28.17  of  this 
part,  but  may  remain  subject  to  the 
Freedom  of  Information  Act  and  flie 
applicable  restrictions  referenced  hi 
§  28.17.  The  administrative  record  will 
be  certified  by  the  Presiding  Officer  at 
the  time  of  die  transmission  of  a 
recommended  decision.  5  28.27(a)(1). 

The  Regional  Administrator  files  with 
the  Hearing  Cleric  any  subsequent 
additions  to  the  recoid  pursuant  to 
§  28.28(d).  In  those  cases  where  there  is 
no  recommended  decision  (i.e.,  when 
signatory  parties  propose  that  the 


definition.  These  documents  are  exchided  ■from  the 
adminUtrethw  eecord  bjr  definitim.  except  te  (he 
exteat  provided  tarjr  If  28.22(b}(5)  and  aS2B(b) 
(concenuag  an  alternative  ^finitioa  of  i«o^  for 
content  proceedings.)  Other  docianents  filed  with 
the  Hearing  Clerk  are  abo  outside  the 
administrative  record  if  they  foil  to  8t  one  of  the 
critena  of  paragraphs  (1)  through  (IB). 


Regional  Administrator  approve  a 
consent  orderl  the  administrative 
record — ^witlmut  the  intervening 
certificaticm  of  the  Presiding  Officer — is 
comprised  of  documents  filed  with  the 
Hearing  Clerk  by  the  participants.  See 
§  28.22(bX5). 

Paragraph  (1)  provides  diat 
documentation  relied  upon  by  the 
complainant  that  suppcirts  the 
allegations  as  to  liability  in  the 
administrative  complaint,  upon  filing 
with  die  Hearing  Clerk,  become  part  of 
the  administrative  record.  Paragraph  (1) 
does  not  refer  to  documents  relating  to  a 
proposed  penalty  or,  hi  the  case  of  the 
Safe  DrinUng  Water  Acl  a  compliance 
remedy.  "Documentation"  as  used  in 
this  paragraph  does  not  refer  to 
privileged  internal  Agency 
communications,  such  as  penalty 
setdement  calculations,  attorney-client 
communications,  or  memoranda  relating 
to  the  complainant's  decision  to  initiate 
the  action.  The  docuuneotation  required 
by  this  paragraph  relates  only  to  factual 
matters,  such  as  reports  submitted  by 
the  respondent  to  the  Agency,  or 
relevant  portions  of  inspection  reports, 
that  support  an  allegation  that  the 
respondent  has  violated  applicable  law. 

Paragraph  (2)  provides  that  the 
administrative  record  also  irndudes, 
upon  its  filing  with  the  Hearing  deik, 
any  Agency  recOTd  of  a  previously 
adjudicated  violation  by  the  respondent 
of  any  federal  pollution  control  or 
environmental  statute  or  regulation. 

Paragraph  (3)  includes  in  the 
administrative  record  both  the 
administrative  complaint  and  proof  of 
its  service,  when  filed  with  the  Hearing 
Clerk.  Filing  the  administrative 
comidaint  opens  the  administrative 
record.  See  {  28.16(e). 

Paragraph  (4)  applies  only  in  an  action 
undertaken  pursuant  to  section  309(g)  of 
the  Clean  Water  Act  and  implements 
section  309(g)(1)  of  the  CWA,  33  U.S.C. 
1319(gXl).  which  requires  that  the 
Administrator  oonsalt  with  the  “State  in 
which  the  violation  occurs"  before 
assessing  an  administrative  civil 
penalty.  See  |  28.19.  This  provision  does 
not  require  that  a  summary  of  such  a 
consultation  become  part  of  the 
administrative  record,  only  that  the  feet 
that  the  consultatioii  occuired.  or  that 
the  State  received  an  opportunity  to 
consult  be  r^xirded. 

Paragraph  (S)  provides  that  a  copy  of 
the  public  notice  required  by  $  28.1^d) 
in  Clean  Water  Act  and  Safe  Drinking 
Water  Act  actions  and  proof  of  its 
publication  are  part  of  the 
administrative  record  upon  being  filed 
with  the  Hearing  Cleric. 


Paragraph  (€)  provides  that  upon 
filing  with  die  Hearipg  Clerk,  the  record 
of  the  designation  of  the  Residing 
Officer  is  part  of  the  administrative 
record.  A  Presiding  Officer  may  be 
designated  pursuant  to  the  terms  of 
§  2ai3(b)  or  S  2ai8(h),  or  upon  the 
request  by  a  Presiding  Officer  that  he  be 
replaced  pursuant  to  f  28.12(c)(3]  or 
otherwise.  A  Region  may  have  a 
standing  Presiding  Officer  who  hears  all 
cases  u^er  this  part. 

Paragraph  (7)  provides  that  the  date  of 
lodging  of  a  proposed  consent  order 
under  the  Clean  Water  Act  or  Safe 
Drinking  Water  Act  becomes  part  of  the 
administrative  record  of  an  action  tmder 
this  proposed  part.  The  date  of  lodging 
is  significant  to  the  record  of  the  action 
because,  pursuant  to  S  28.22(b)(2),  the 
action  is  suspended  upon  its  lodging. 

This  paragraph  does  not  provide  that  the 
proposed  consent  order  upon  lodging 
itself  becomes  part  of  the  administrative 
record;  it  does  not  See  S  28.2(b] 
(“Administrative  record  laeam  the 
following  documents  that  are  filed  with 
or  by  die  Hearing  Clerk  .  .  (emphasis 
added])  and  $  28.2(b)(14](iii] 
(^Administrative  record  means  .  .  . 

(ajny  relevant  document  which  the 
Presiding  Officer  finds  will  assist  in  the 
timely  and  efficient  resolution  of  the 
action  and  is  not .  .  .  [l]odged  with  the 
Hearing  Gerk  pursuant  to 
I  28.22(b)(lKn  of  this  part.”).  See  also 
S  28.4(c)(5). 

Paragraph  (8)  ensures,  in  (xinjunction 
with  $  2a4(a)  and  (b),  that  all  significant 
actions  by  the  PresicUng  Officer  are 
reduced  to  a  signed  writing,  filed  with 
the  Hearing  Clerk  end  thereafter  made 
part  of  the  administrative  record. 

Paragraph  (9)  references  relevant 
provisions  of  the  proposed  rules  which 
limit  document  length  and  require  or 
allow  the  filing  of  documents  with  the 
Hearing  Clerk.  This  paragraph  provides 
that  if  the  filing  is  tirady  and  otherwise 
conforms  to  applicable  requirements, 
such  documents  are  to  become  part  of 
the  administrative  record  in  the  action. 
Conversely,  the  penalty  for  untimely 
filing  with  the  Clerk — or  the  filing  of 
overiong  documents — is  that  the 
documents  are  excluded  from  the 
administrative  record  and  may  not  be 
admitted  by  the  Presiding  Officer 
pursuant  to  §  28.2(b)(15).  For  example,  in 
order  to  become  part  of  the 
administrative  record,  comments  by  the 
public  on  the  administrative  complaint 
must  be  timely  according  to  the 
requirements  of  §  28.20(c)  of  the 
proposed  rule.  Hfie  identity  of  persons 
who  become  commenters  (and 
subsequently  listed  by  the  Hearing  Clerk 
pursuant  to  §  28.5[b]  of  this  proposed 
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part]  are  inchided  by  this.paragraph  as 
part  of  the  administrative  record  of  an 
action  imder  this  proposed  part. 

Paragraph  (10)  includes  in  the 
administrative  record,  upon  its  Hling 
with  the  Hearing  Clerk,  the  record  of 
any  hearing  conducted  under  {  28.26  of 
the  proposed  part.  The  Presiding  Ofnoer 
must  create  and  Hie  such  a  recoil 
pursuant  to  §  28.26(j)  of  this  part. 

Paragraph  (11)  provides  that  the 
recommended  decision  of  the  Presiding 
Officer  is  part  of  the  administrative 
record  of  die  proceeding.  According  to 
S  28.27(b),  the  Presiding  Officer  is 
required  to  file  the  recommended 
decision  with  the  Hearing  Clerk  at  die 
time  of  its  transmission  to  the  Regional 
Administrator. 

Paragraph  (12)  includes  in  the 
administrative  record,  upon  filing  with 
the  Hearing  Clei4(,  the  record  of  various 
actions  of  the  Regional  Administrator  or 
Administrator  which  occur  after  the 
Presiding  Officer’s  role  in  an  action  is 
concluded,  or  which  concern  decisions 
by  the  Regional  Administrator  relating 
to  the  Presiding  Officer. 

Paragraph  (13),  which  refers  only  to 
proceedings  under  section  309(g)  of  the 
Clean  Water  Act,  includes  in  the 
administrative  record  any  evidence 
presented  to  the  Regional  Administrator 
pursuant  to  S  28.30  regarding  a  petition 
to  set  aside  an  order.  Evidence 
presented  by  a  commenter  that  is  not 
determined  by  the  Regional 
Administrator  to  be  “material  evidence 
not  considered  in  the  issuanoe  of  the 
order”  (see  section  309(g)(4)(C)  of  the 
CWA,  33U.S.C.  1319(g)(4)(C).  and 
§  28.30(a])  is  included  in  the 
administrative  record  for  the  piupose  of 
allowing  judicial  review  of  the  decision 
of  the  Regional  Administrator  whether 
or  not  to  set  aside  an  order  imder 
S  28.30(c]. 

Paragraph  (14)  provides  tirat  certain 
Agency  policies  are  part  of  the 
administrative  record — those  that 
concern  the  assessment  of  a  civil 
penalty,  but  not  those  that  relate  to  how 
the  Agency  settles  with  a  respondent  on 
a  civil  penalty.  As  used  in  this  proposal, 
a  “policy  concerning  the  assessment  of 
an  administrative  penalty”  does  not 
include  a  penalty  settlement-only  policy 
(or  such  portion  of  a  more 
comprehensive  penalty  policy  that 
addresses  settlement  penalty 
calculations).  For  example,  tiiis 
subsection  does  not  ref^  to  the  Clean 
Water  Act  Penalty  Policy  for  Civil 
Settlement  Negotiations,  a  settlement- 
only  policy,  issued  on  February  11, 1986. 
See  also,  e.g.,  i  §  28.2(b)(15)(ii), 

28.4(c)(5)  and  28.26  (d)  and  (e). 

Paragraph  (15)  describes  the  residual 
authority  of  the  Presiding  Officer  to  add 


documents  to  the  administrative  record 
which  are  not  otherwise  excluded  by  the 
provisions  of  the  proposed  rule.  TTie 
admission  of  such  documents  must 
promote  the  purpose  of  die  proposed 
rules — the  timely  and  efficient 
resolution  of  an  action.  The  Presiding 
OfficCT  should  not  admit  documents  of 
attenuated  relevance  into  the  record. 
Under  this  standard,  the  admission  of 
voluminous  records  is  to  be  discouraged. 
A  Presiding  Officer  may  not  admit 
documents  into  the  record  which  ignore 
length  or  scope  limitations,  which  are 
submitted  too  late,  or  are  excluded 
entirely  by  the  rule  against  prohibited 
communication.  He  also  may  not  admit 
documents  as  they  relate  to  the  parties’ 
settlement  positions  in  this  or  analogous 
actions,  relate  to  a  challenge  of  a  final 
State  or  Agency  action,  or  are  excluded 
by  sanction,  whether  imposed  by  an 
Agency  decisionmaker  or  by  operation 
of  the  proposed  rule.  Compare 
§  S  28.4(a)(l)(xi],  and  28.13(c).  and 
28.24(e)(2)  (sanctions  imposed  by 
Agency  decisionmaker]  with 
§  28.24(e)(1)  (sanctions  imposed  by 
operation  (rf  law.) 

The  limitations  and  sanctions 
established  at  some  length  end  detail  in 
these  rules  are  the  means  to  achieve  the 
purpose  of  timely  and  efficient 
adjudications,  and  limit  the  size  of  the 
administrative  record  accordingly.  The 
Presiding  Officer  has  the  authority  to 
include  in  the  record  documents  not 
otherwise  barred  from  the  record  to 
avoid  injustice  or  to  improve  the 
Regional  Administrator’s  imderstanding 
of  relevant  facts  which  bear  on  any  final 
Agency  action  he  may  take.  As  stated  in 
§  28.14(a]  of  this  proposal,  the  action  of 
the  Pre^ding  Officer  in  allowing  or 
disallowing  the  introduction  of 
documents  into  the  administrative 
record  is  not  subject  to  any  interlocutory 
adminisftrative  appeal. 

Paragraph  (16)  provides  tiiat  any 
record  of  recusal  by  an  Agency 
decisionmaker,  upon  filing  wiA  the 
Hearing  Clerk,  is  pert  of  the 
administrative  record. 

Paragraph  (17)  provides  that  any 
record  of  tiie  respondent’s  payment  of  a 
civil  penalty  is  included  as  part  of  the 
administrative  record  of  an  action  under 
the  proposed  rule.  See  also  §  28.S(d). 

Paragraph  (18),  which  relates  only  to 
an  under^xn^  injection  control  action 
requiring  compliance,  provides  that  any 
record  of  the  respondent’s  compliance 
with  the  terms  of  the  administrative 
order  is  included  as  part  of  the 
administrative  record  of  an  action  under 
the  proposed  rule.  See  also  $  28.5(d). 

(c)  Administrator.  Administrator  is 
defined  as  the  Administrator  of  the 
United  States  Environmental  Protection 


Agency,  or  his  delegate.  See.  e.g.,  S  28.29 
(suo  sponte  review).  In  any  matter  in 
which  the  Regional  Administrator  acts 
in  a  decisionmaking  capacity  under  the 
proposed  rule,  the  definition  provided  in 
subsection  (s)  will  apply. 

(d)  Agency.  Agency  is  defined  as  the 
United  States  Environmental  Protection 
Agency. 

(e)  Agency  counsel.  Agency  counsel  is 
any  enforcement  attorney  assigned  to 
the  action. 

(f)  Agency  decisionmaker.  Agency 
decisionmaker  means  any  Agency 
employee  who  takes  final  Agency  action 
in  an  action  under  this  proposed  part,  or 
any  Agency  employee  who  is  not  an 
“interested  person"  as  defined  by 
subsection  (k),  who  advises  such  a 
person. 

(g)  Commenter.  This  term  applies  only 
to  actions  undertaken  pursuant  to  tiie 
Safe  Drinking  Water  Act  and  section 
309(g)  of  the  Clean  Water  Act  and 
implements  the  requirements  of  section 
309(g)(4)  of  the  CWA.  33  U.S.C. 
1319(g)(4],  and  section  1423(c)(3)  of  the 
SDWA,  42  U.S.C.  300h-2(c){3).  A 
“commenter”  has  specific  rights  under 
those  statutes  to  participate  in  the 
administrative  process.  Consequently, 
the  term  “participant”  in  $  28.2(1)  and 
elsewhere  in  this  proposed  part,  for 
purposes  of  the  Safe  Drinking  Water  Act 
and  section  309(g]  of  the  Clean  Water 
Act,  includes  “commenters.” 

This  definition  and  the  deadline  of 
§  28.20(c]  of  the  proposed  rule 
distinguish  between  active  participants 
in  Us  CWA  and  SDWA  penalty 
proceedings,  and  those  who  wish  only  to 
communicate  with  the  Agency  on  the 
subject  of  the  proceedings.  The  Agency 
notes  that  the  comments  of  persons  who 
do  not  become  participants  in  the 
proceeding  do  become  part  of  the 
administrative  record  if  they  are 
submitted  pursuant  to  the  requirements 
of  $  28.20(c)(1).  The  requirements  for 
“participant”  (“commenter”  as 
“participant”)  status  are:  (1)  Timeliness; 
(2)  self-identification;  and  (3)  submission 
of  appropriate  conunents.  ^A  believes 
that  these  requirements  are  reasonable, 
administratively  necessary,  and  do  not 
unfairly  burden  members  of  the  public 
who  wish  to  participate  in  the  action. 

The  requirements  set  forth  in  this 
subsection  and  in  $  26.20(c)  allow  EPA 
to  identify  early  in  the  administrative 
process  a  complete  list  of  commenters, 
and  thereby  improve  the  efficiency  and 
timeliness  of  the  proceedings.  As  a 
matter  of  fairness  to  the  parties,  and  to 
promote  timely  and  efficient  actions, 
persons  who  nominate  themselves  as 
commenters  after  the  deadline 
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prescribed  in  §  28.20(c)  may  not  qualify 
as  participants  in  the  proceeding. 

(h)  Complainant.  Complainant  is 
deHned  as  the  Agency,  acting  through 
the  official  who  initiates  an  action  or  is 
authorized  to  conclude  an  action  by 
consent  under  this  proposed  part.  It  is 
possible  that  two  different  individuals 
may  carry  out  these  different  roles.  For 
example,  a  Regional  program  division 
director  may  have  the  responsibility  of 
initiating  enforcement  actions,  but  the 
Deputy  Regional  Administrator  may 
have  the  authorization  to  sign  consent 
orders  if  commenters  are  participating  in 
a  Clean  Water  Act  or  Safe  Drinking 
Water  Act  action.  Because  the 
complainant  will  be  represented  by 
Agency  counsel  (see  §  28.6),  it  is  Agency 
counsel  who  is  to  receive  service  and 
notice  as  the  “complainant."  See 

§  28.9(c). 

(i)  Consent  order.  This  dehnition 
describes  the  basic  elements  that  must 
appear  in  every  consent  order  issued 
pursuant  to  this  part,  whether  under 

§  28.22(a)  or  §  28.28(b).  The 
requirements  of  paragraphs  (1)  and  (2) 
are  common  to  all  administrative  orders 
the  Agency  may  issue  under  this  part. 
The  essential  elements  of  paragraphs 
(3),  (4)  and  (5)  are  also  the  same  as  other 
orders  imder  this  part.  See  §  28.28  (a) 
and  (b).  The  requirements  of  paragraphs 
(6)  through  (8)  are  being  proposed  to 
promote  finality  and  to  ensure 
consistency  in  Agency  settlement 
practice.  Paragraph  (9)  sets  forth  the 
common  legal  dictum  that  all  terms  of 
the  settlement  are  to  be  included  in  the 
written  agreement. 

SpeciHc  requirements  are  listed  in 
paragraphs  (1)  through  (6)  to  ensure  that 
all  consent  orders  recite  certain  basic 
information  about  the  legal  and  factual 
bases  of  the  action,  the  payment  terms 
of  the  settlement,  costs  and  the  like.  In 
each  consent  order  the  respondent  must 
either  admit,  or  neither  admit  nor  deny, 
the  allegations  underlying  the 
consented-to  relief.  For  that  reason,  in 
order  to  establish  an  administrative 
record  supporting  the  imposition  of  a 
civil  penalty  or  (in  the  case  of  the 
SDWA)  the  requirement  for  compliance, 
or  both,  paragraphs  (2)  and  (3)  reference 
"uncontested"  Hndings  of  fact  by  the 
Agency. 

The  requirements  are  intended  to 
assure  that  all  parties  (and  commenters, 
where  applicable)  are  put  on  notice  of 
certain  ramihcations  of  entering  into  an 
order  on  consent,  such  as  the  waiver  by 
parties  of  their  right  to  appeal  and  the 
special  rights  accorded  commenters 
under  the  SDWA  and  section  309(g)  of 
the  CWA  to  challenge  the  settlement. 
Finally,  the  requirements  that  the 
consent  order  take  into  account 


appropriate  statutory  penalty  factors, 
and  that  compliance  remedies  ordered 
are  reasonably  related  to  the 
respondent’s  violation  of  law,  are 
intended  to  ensure  that  all  settlements 
are  entered  into  only  after  the  Agency 
has  considered  the  appropriate  statutory 
criteria.  Although  this  recitation  must 
appear  in  the  consent  order,  an  analysis 
of  how  the  factors  apply  to  the  action  is 
not  required  to  be  set  forth  in  the 
consent  order.  It  is  enough  that  the 
terms  of  the  order  be  sufficiently 
supported  by  the  administrative  record 
so  that  the  issuance  of  the  order  is 
within  the  discretion  of  the  Agency. 

(j)  Document.  Document  is  broadly 
dehned  and  includes,  for  example, 
memoranda,  transcriptions,  tape  or 
video  recordings,  maps,  photographs, 
and  drawings.  The  deHnition  of 
document  should  be  quite  liberally 
applied.  “Written  legal  arguments  or 
statements”  as  described  in  §  28.8  are 
types  of  "documents”  which  are  further 
limited  by  operation  of  §  28.8. 

(k)  Interested  person.  Interested 
person  is  broadly  defined  to  include 
both  Agency  and  non-Agency  persons 
who  have  an  active  interest  in  the 
outcome  of  the  administrative 
enforcement  proceeding.  The  agent  of  a 
non-Agency  participant  may  be  an 
unpaid  agent,  and  may  include  either  a 
person  not  employed  by  the  Agency  or 
an  Agency  employee  who  acts  as  an 
agent  on  behalf  of  the  non-Agency 
participant's  interest  in  the  action. 

(l)  Participant  "Participant”  as  used 
in  a  proceeding  under  the  Safe  Drinking 
Water  Act  or  section  309(g)  of  the  Clean 
Water  Act  includes  each  party  and  any 
commenten  as  used  in  an  action  under 
any  other  statute  governed  by  these 
proposed  rules,  it  has  the  same  meaning 
as  “party.”  See  the  definitions  of 
complainant,  respondent,  and 
commenter  in  S  28.2  (g),  (h)  and  (t). 

(m)  Party.  Party  is  defined  as  any 
complainant  or  any  respondent  who  has 
timely  responded  in  an  action  under  the 
proposed  rules  (and  has  not  been 
sanctioned  by  a  finding  of  default  by  the 
Presiding  Officer).  See  the  definitions  of 
complainant  and  respondent  in  §  28.2  (h) 
and  (t). 

(n)  Presiding  Officer.  The  Agency  is 
proposing  to  limit  Presiding  Officers  to 
attorneys  because  it  anticipates 
significant  legal  issues  may  arise  in 
proceedings  under  this  part,  and 
recognizes  the  advantage  in  timeliness 
and  efficiency  to  all  participants  of 
having  a  legal  expert  preside  over  such 
proceedings. 

(o)  Proceeding.  The  proposal 
distinguishes  between  the  terms 
“hearing,”  “proceeding”  and  “action.” 

The  term  “hearing”  is  limited  to  the 


trial-type  procedures  of  §  28.26  as  it 
relates  to  liability  issues.  Proceeding  is 
more  broadly  defined  as  any  activity 
involving  the  parties  conducted  by  the 
Presiding  Officer  under  these  proposed 
rules.  As  used  in  this  proposal, 
"proceeding”  does  not  include  any 
action  taken  by  the  Administrator  or 
Regional  Administrator,  or  any 
negotiations  among  the  participants 
without  the  presence  of  the  Presiding 
Officer.  “Action”  is  the  term  the  Agency 
uses  to  encompass  all  activity  in  a  case 
from  its  initiation  to  final  Agency  action. 

(p)  Prohibited  communication. 
Prohibited  communication  is  broadly 
defined — with  one  minor  exception — as 
an  ex  parte  communication  between  an 
interested  person  and  an  Agency 
decisionmaker  that  regards  the  merits  of 
an  action,  the  substance  of  settlement 
negotiations  or  a  lodged  proposed 
consent  order,  or  the  substance  of  a 
Presiding  Officer’s  recommended 
decision.  This  definition  should  be  read 
in  conjunction  with  the  definitions  of 
“interested  person”  and  “Agency 
decisionmaker,”  as  well  as  the  rule  in 
§  28.12  against  prohibited 
communication,  the  unavailability  of 
administrative  appeal  established  by 
§  28.14(a)  of  this  proposal,  the 
limitations  on  requests  for 
reconsideration  established  by 
§  28.14(b)  of  this  proposal,  the  default 
penalty  procedure  implemented  by 
§§  28.20  (d)  and  (e)  and  28.21  of  this 
proposed  part,  and  the  consent  order 
procedure  for  certain  Clean  Water  Act 
and  Safe  Drinking  Water  Act  actions  set 
forth  in  §  28.22(b)  of  this  part. 

The  minor  exception  to  the  rule, 
concerning  the  communication  between 
signatory  parties  and  the  Regional 
Administrator  during  the  lodging  period 
of  a  proposed  consent  order,  has  effect 
only  if  there  is  a  non-signatory 
respondent  to  the  action.  As  noted  in  the 
discussion  below  of  §  28.21(b),  in  a 
default  situation,  a  respondent  who  has 
failed  to  meet  the  applicable  response 
deadline  of  §  28.20  is  not  defined  as  a 
“party”  pursuant  to  §  28.2(m),  and 
consequently  the  Agency  counsel 
communicating  with  the  Presiding 
Officer  pursuant  to  §  28.21  of  the 
proposed  rules  is  not  subject  to  the 
restrictions  of  §  28.2(p)  or  §  28.12.  The 
Agency  counsel  has  no  ability  to 
provide  a  defaulted  respondent  with  an 
opportunity  to  participate  in  §  28.21 
proceedings. 

(q)  Public  notice.  This  subsection 
applies  only  to  actions  brought  under 
the  Safe  Drinking  Water  Act  and  section 
309(g)  of  the  Clean  Water  Act.  Section 
28.16(d)  of  this  proposal  requires  and 
describes  how  and  when  the  Agency  is 
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to  notify  the  public  and  the  affected 
State  agency.  The  elements  dfthe 
written  notice  are  set  forth  in 
paragraphs  (1)  through  (11)  of  this 
proposed  subsection.  Tlie  element  of 
paragraprh  (4)  relating  to  auffiorization 
by  rule  applies  only  to  actions  taken 
under  the  SDWA,  and  paragraph  (10) 
also  applies  only  to  the  SDWA.  Tlie 
purpose  of  the  public  notice  provision  is 
to  implement  applicable  statutory 
requirements  of  the  Clean  Water  Act 
and'Safe  Drinking  Water  Act  to  provide 
notice  of  the  commencement  of  the 
action  to  the  public  and  to  provide 
members  of  the  public  with  the 
opportimity  to  participate. 

(r)  Recommended  decision.  Tliis 
subsection  deffnes  the  elements  and 
form  of  a  recommended  decision  and 
describes  the  range  of  possible 
recommended  decisions  the  Presiding 
Officer  may  transmit  to  the  Regional 
Administrator.  See  also  §§  28.27(aK3) 
and  28.28. 

(s)  Regional  Administrator.  Regional 
Administrator  is  d^ned  as  the 
Administrator  of  the  Regional  Office  of 
the  Agency  or  his  delegate.  In  a 
Headquarters-initiated  action,  the  term 
“Regional  Administrator"  means  the 
Administrator  of  the  Environmental 
Protection  Agency. 

(t)  Respondent  A  person  may  be  a 
respondent  even  if  that  person  did  not 
commit  the  violative  act,  but  is  legally 
responsible  under  the  applicable  law  for 
the  redress  of  the  violation  alleged.  This 
includes  persons  who  may  have  liability 
under  a  vicarious  liability  doctrine  (such 
as  joint  tortfeasors,  or  owners  or 
operators),  responsible  organizational 
officials,  persons  who  may  be  jointly 
and  severally  liable,  or  entities  who  may 
be  liable  under  an  aiding,  abetting, 
commanding  or  procuring  theory,  such 
as  described  for  criminal  cases  in  18 
U.S.C.  2.  The  proposed  rules  do  not 
purport  to  impose  liability  where  there 
is  none  under  the  applicable  law 
governing  the  action.  A  defaulted 
“respondent"  is  not  a  “party"  or 
“participant."  Compare  this  subsection 
with  §  28.2  (1)  and  (m). 

(u)  Response.  The  response  to  the 
administrative  complaint  is  equivalent 
to  the  answer  to  a  complaint  in  a  civil 
case  tiled  in  federal  court.  The 
respondent  has  the  burden  of  going 
forward  at  this  point  in  a  proceeding  if 
the  respondent  wishes  to  contest  a 
complainant’s  allegation  of  fact  or 
conclusion  of  law  regarding  liability,  or 
wishes  to  contest  the  complainant's 
request  for  relief.  See  SS  2B.10(b)  and 
28.20(d).  The  respondent  or  the 
respondent's  counsel,  if  any,  must  sign 
the  response  and  provide  the  name, 
address  and  telephone  number  of  the 


respondent  and  the  respondent's 
counsel,  if  he  is  so  represented. 

Section  26.3  Number  and  Gender 

The  section  provides  the  standard  rule 
of  interpretation  that  words  in  the 
singular  include  the  plural,  where 
appropriate,  and  vice  versa,  and  tiiat 
words  in  the  masculine  gender  also 
indicate  the  feminine  gender,  where 
appropriate,  and  vice  versa. 

Section  2B.4  Presiding  Officer 

Under  this  proposal,  the  Regional 
Administrator  will  designate  a  Presiding 
Officer  to  oversee  the  proceedings 
within  twenty  days  after  the  service  of 
the  administrative  complaint.  See 
§  28.16(h).  file  Agency  intends  that  any 
actions  requiring  a  Presiding  Officer 
occurring  before  then  will  result  in  the 
immediate  appointment  of  a  Presiding 
Officer.  In  those  Regions  in  which  th^ 
is  a  standing  ‘judicial  Officer,"  that 
official  may  be  authorized  to  act  as  a 
Presiding  Officer  for  purposes  of  this 
Part  in  the  interim  between  the  service 
of  an  administrative  complaint  and 
proceedings  under  this  part. 

The  Agency  has  not  included  specitic 
qualification  requirements  in  the 
regulation  for  the  Presiding  Officer, 
except  that  the  individual  be  a  lawyer 
who  is  neutral  to  the  controversy.  See 
also  §S  28.2(n)  and  28.4(c).  The  Agency 
fully  anticipates  that  senior  attorneys, 
preferably  with  litigation  experience 
and  a  thorough  understanding  of  the 
administrative  process  and 
environmental  issues,  will  be  selected  to 
hear  these  cases.  EPA  has  not  included 
these  requirements  for  the  Presiding 
Officer  as  elements  of  the  proposed 
regulations  because  it  does  not  want  to 
arbitrarily  preclude  otherwise 
competent  attorneys  from  consideration, 
especially  in  the  early  stages  of  its 
administrative  penalty  program.  Since 
EPA  must,  through  regulation  or 
otherwise,  set  qualifications  for  its 
Presiding  Officers,  the  Agency  solicits 
comment  on  this  issue. 

The  authorities,  duties,  and  limitations 
of  the  Presiding  Officer  are  listed  in 
§  28.4  (a),  (b),  and  (c),  respectively. 

(a)  Authority.  The  Presiding  Officer  is 
authorized  to  take  certain  actions, 
described  in  paragraph  (a)(1),  only  by  a 
signed  writing  tiled  witii  the  Hearing 
Cleric.  Because  of  their  significance, 
these  actions  must  be  memorialized  in 
writing.  Under '5  28.4(a)(l}(xi), -the 
Presiding  Officer  may  impose  a  sanction 
upon  a  participant  if  such  a  sanction  is 
necessary  to  aid  inihe  efficient  and 
impartial  administration  of  justice  under 
this  proposed  part.  Sanctions  may 
include,  for  example,  the  striking  of  a 
cause  of  action  or  a  defense,  making  a 


finding  of  default  as  to  liability,  or 
limiting  or  eliminating  a  commenter's 
right  to  participate  in  an  action. 
Paragraph  (a)(2)  provides  authority  to 
the  Presiding  Officer  to  take  minor  or 
ministerial  actions  without  requiring  a 
signed  writing,  and  also  provides 
residual  authority  for  the  taking  of 
necessary  actions. 

(b)  Duties.  This  subsecticm  lists  the 
Presiding  Officer’s  duties.  Paragraph  (4) 
requires  the  Presiding  Officer  to 
memorialize  his  actions  whenever 
required  by  paragraph  (a)tl),  as  well  as 
requiring  him  to  memorialize  any 
deadlines  he  establishes,  and  to 
memorialize  any  significant  action  he 
takes  under  paragraph  .(a)(2). Tfie 
requirement  for  the  recording  of 
deadlines  is  important  for  determining 
which  documents  are  eligible  for 
inclusion  in  the  administrative  record. 
See  {  26.2(b)  (0)  and  (15).  The  Presiding 
Officer  is  also  required  to  maintain 
order  and  adjudicate  allegations  arising 
in  actions  under  this  proposed  part 
efficiently  and  impartially.  The 
Presiding  Officer  shall  at  all  times  act  in 
a  timely  fashion. 

(c)  Limitations.  The  limitations 
established  in  this  subsection,  together 
with  the  provisions  of  §  28.13(a).  are 
intended  to  maintain  impartial  and 
timely  decisionmaking  in  actions  under 
part  28. 

Should  the  Presiding  Officer  -violate  a 
limitation  imposed  by  this  subsection  or 
substantially  fail  to  comply  with  the 
requirements  of  §  28.4(b),  a  party  may, 
with  supporting  affidavits,  request  the 
Regional  Administrator  to  designate  an 
alternate  Presiding  Officer.  See 
S  28.13(a).  In  response,  the  Regional 
Administrator  must  provide  a  written 
decision  to  the  parties  outlining  the 
underlying  findings  and  reasons  for  his 
decision  on  the  request.  The  Regional 
Administrator  may  sanction  the 
requesting  party  upon  denying  a  request 
and  determining  that  the  requesting 
party  acted  for  purposes  of  delay  or  for 
any  other  improper  purpose.  S  28.13  (b) 
and  (c). 

The  requirement  of  paragraph  (c)(1) 
that  the  residing  Officer  not  have  “any 
prior  connection  with  the  action  before 
him” -is  intended  to  ensure  that  the 
Presiding  Officer  comes  to  the 
proceeding  as  a  neutral.  This  prohibition 
is  not  intended  to  bar  a  Presiding  Officer 
from  knowledge  of  the  relevant  statute, 
relevant  agency  policies,  or  the  persons 
appearing  before  him  in  the  proceeding. 
The  Agency  believes  that  one  of  the 
advantages  of  administrative  penalty 
proceedings  is  the  potential  use  of 
experts  as  Presiding  Officers,  and  views 
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such  expertise  and  experience  as  a 
benefit,  not  as  a  disability. 

The  requirement  of  paragraph  (c)(2) 
that  the  I^siding  Officer  not  have  "any 
interest  in  the  outcome  of  the  action 
before  him”  prohibits  the  Presiding 
Officer  from  having  any  Hnancial 
interest,  personal  interest,  or  career 
interest  in  the  outcome  of  the  action. 
Any  interest  of  these  sorts  could  result 
in  the  Presiding  Officer  having  an 
apparent  or  real  interest  in  the  outcome 
of  the  proceeding. 

The  limitation  in  paragraph  (c)(3) 
regarding  the  Presiding  Officer’s 
initiating  or  knowingly  engaging  in 
prohibited  communication  protects  the 
neutrality  of  the  administrative  process. 
The  limitation  is  carefully  drawn, 
however,  to  exclude  innocent  contact  by 
the  Presiding  Officer  with  an  interested 
person  who  may  attempt  to  compromise 
the  officer  under  the  proposed  rules  by 
attempting  to  commimicate  with  him 
despite  the  regulatory  prohibition.  If  the 
Presiding  Officer  is  aware  he  has  been 
contacted  ex  parte  by  an  interested 
person,  under  §  28.12(b)  he  must 
disclose  the  contact  to  the  other 
participants  if  it  was  “signiHcant  or 
prejudicial"  and.  if  such  communication 
was  by  a  participant,  upon  request  of 
any  participant  he  shall  conduct  an 
appropriate  show  cause  proceeding 
under  that  subsection.  The  §  28.12  rule 
against  prohibited  communications  is, 
among  other  things,  intended  to 
safeguard  the  Presiding  Officer  from  the 
possibility  of  the  conflict  of  interest 
referenced  in  the  discussion  above  of 
paragraph  (c)(2). 

The  Agency  notes  that  the  prohibition 
against  prohibited  communication 
prohibits  contacts  between  the  Presiding 
Officer  and  interested  persons  regarding 
the  substance  of  any  settlement 
negotiations  between  the  parties,  or 
regarding  the  substance  of  any  lodged, 
but  unapproved,  consent  order.  See 
§  28.2(p)(2).  The  Presiding  Officer  may, 
however,  communicate  with  the 
participants  regarding  the  existence  or 
scheduling  of  any  such  negotiations,  so 
long  as  their  content  is  not 
communicated  to  him.  The  Presiding 
Officer  is  notiHed  by  the  Hearing  Clerk 
of  the  fact  of  lodging  of  a  proposed  Safe 
Drinking  Water  Act  or  Section  309(g) 
Clean  Water  Act  consent  order.  See 
5  28.22(b)(4). 

The  limitation  on  the  Presiding 
Officer’s  authority  to  delay  an 
administrative  proceeding  under 
paragraph  (c)(4)  conforms  to  the  goal  of 
timely  and  efficient  proceedings 
described  by  §  28.1.  These  rules  do  not 
limit  the  abilities  of  the  participants  to 
request  information  under  applicable 
statutes  and  regulations  (see,  e.g.,  §  28.1 


("Nothing  in  this  part  shall  affect  the 
authority  of  the  Administrator  to 
implement  or  enforce  any  other 
provision  of  law”));  however,  except  as 
allowed  in  limited  circumstances  by 
§  28.24(c)(2),  the  Agency  seeks  to 
prohibit  participants  from  delaying  a 
proceeding  by  the  use  of  information 
requests,  such  as  requests  for 
information  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  If  the 
Presiding  Officer  agrees  to  delay  an 
action  because  of  a  party’s  request  for 
or  failure  to  produce  information  except 
as  allowed  under  §  28.24(c)(2),  the 
Presiding  Officer  is  subject  to 
replacement  under  this  paragraph  and 
S  28.13.  The  proposed  rules  provide 
appropriate  opportunities  for  obtaining 
needed  information,  and  provide 
sanctions  for  a  participant’s  refusal  to 
provide  required  information  in  a  timely 
fashion.  See  §  28.24(e)(1). 

Under  paragraph  (c)(5)  and 
§  28.2(b)(15)(ii)  the  reasoning  of  a  party 
regarding  the  negotiation  of  a  settlement 
may  not  become  part  of  the 
administrative  record,  and  may  not  be 
required  by  the  Presiding  Officer  or 
other  participants  in  an  action.  Such 
rationales  and  calculations  are  highly 
conhdential  and  are  privileged 
information.  To  allow  the  Presiding 
Officer  or  any  Agency  decisionmaker  to 
require  the  disclosure  of  such 
information  would  chill  the  settlement 
process  and  is  therefore  not  permitted 
under  these  rules.  Agency  policy 
documents  governing  settlement, 
although  publicly  available,  are  not 
discoverable  under  the  information 
exchange  rules  of  §  28.24.  Such  policy 
documents  as  they  relate  to  settlement 
are  likewise  not  binding  on  Agency 
decisionmakers  (as  defined  in  §  28.2[b]) 
in  resolving  actions  under  this  Part. 
Consequently,  in  a  proceeding  under 
this  Part  a  Presiding  Officer  or  an 
opposing  party  may  not  require  the 
production  of  Agency  settlement  policy 
documents  or  any  specific  calculations 
the  Agency  may  have  made  pursuant  to 
such  a  policy. 

As  noted  in  the  discussion  of  §  28.26, 
paragraph  (c)(5)  promotes  the  possibility 
of  settlement  by  ensuring  that  the 
Presiding  Officer  not  allow  the 
introduction  of  settlement  offers  into 
evidence  in  a  proceeding.  The 
provisions  of  §  §  28.2(p)(2)  and  28.4(c)(5) 
ensure  that  the  parties  are  not 
prejudiced  by  settlement  negotiations 
and  remain  in  control  of  settlement 
discussions.  Settlement  positions  are  not 
relevant  to  the  function  of  the  Presiding 
Officer,  and  are  potentially  prejudicial 
to  the  litigation  positions  of  the  parties. 
The  irrelevancy  of  settlements  in  other 
cases  is  even  greater;  each  case  is 


different  on  its  facts.  Consideration  by 
the  Presiding  Officer  of  settlements  in 
other  cases  would  chill  settlements 
generally,  and  would  unduly  delay  the 
proceedings  while  irrelevant  materials 
were  considered.  Consequently,  such 
information  is  barred  from  the 
administrative  record  and  consideration 
of  such  materials  is  grounds  for 
replacement  of  the  Presiding  Officer.  See 
also  §§  28.2  (b)(15)(ii)  and  (p)(2),  28.12 
and  28.13(a). 

The  prohibition  of  paragraph  (c)(6) 
restates  and  gives  effect  to  the  limitation 
on  the  scope  of  the  proceedings  under 
the  proposed  Part.  If  the  Presiding 
Officer  allows  a  “challenge  to  a  final 
State  or  Agency  action,”  the  Presiding 
Officer  is  subject,  as  is  true  for  any 
violation  of  a  limitation  under  this 
subsection,  to  replacement  under 
§  28.13(a).  See  also  §  28.2(b)(15)(ii). 

Paragraph  (c)(7)  prohibits  the 
Presiding  Officer  from  dismissing  an 
administrative  complaint.  As  provided 
-by  subpart  D,  if  an  administrative 
complaint  does  not  state  a  cause  of 
action,  it  shall  be  withdrawn  by  the 
Regional  Administrator.  See 
§§  28.2(r)(l),  28.27(a)(3)  and 
28.28(a)(2)(i). 

Section  28.5  Hearing  Clerk 

This  section  sets  forth  the  duties  and 
responsibilities  of  the  Hearing  Clerk.  In 
almost  all  cases,  the  Hearing  Clerk  will 
be  a  Regional  employee,  but  in  those 
cases  in  which  the  complainant  is  a 
Headquarters  official,  and  the  action 
initiates  at  Headquarters,  the  Hearing 
Clerk  will  be  a  Headquarters  employee. 

Subsection  (a)  provides  that  once  a 
Presiding  Officer  is  designated  by  the 
Regional  Administrator  under  §  28.16(h), 
the  Hearing  Clerk  shall  immediately 
notify,  in  writing,  the  complainant  and 
each  respondent  of  the  name  of  the 
Presiding  Officer.  However,  for  purposes 
of  administrative  convenience,  in  Safe 
Drinking  Water  Act  and  section  309(g) 
Clean  Water  Act  actions  the  Clerk  is  to 
notify  each  commenter  of  the 
designation  under  §  28.16(h)  at  the  same 
time — upon  the  close  of  the  comment 
period.  If  the  Regional  Administrator 
designates  a  new  Presiding  Officer 
under  §  28.13(b),  the  Hearing  Clerk  shall 
immediately  notify  all  participants  of 
that  event. 

Subsection  (b)  requires  the  Hearing 
Clerk  to  create  and  maintain  a  list  of 
any  persons  who,  by  the  close  of  the 
public  comment  period,  become 
commenters  imder  the  Safe  Drinking 
Water  Act  or  section  309(g)  of  the  Clean 
Water  Act  by  fulfilling  the  requirements 
of  §  28.2(g)  and  §  28.20(c).  The  names  of 
persons  who  are  commenters  become 
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part  of  the  administrative  record 
pursuant  to  those  subsections  and 
§  28.2(b)(9)  of  these  proposed  rules,  and 
any  organization  of  that  information  by 
the  Hearing  Clerk  pursuant  to  this 
subsection  would  also  be  publicly 
available. 

In  Safe  Drinking  Water  Act  and 
section  309(g)  Clean  Water  Act  actions 
in  which  a  commenter  participates, 
following  the  close  of  the  public 
comment  period  subsection  (c)  requires 
the  Hearing  Clerk  to  notify  the 
respondent,  complainant,  any 
commenters,  and  the  Presiding  Officer 
of  the  name  and  address  of  each 
participant.  In  the  case  of  the 
complainant,  the  Hearing  Clerk  shall 
provide  the  name  and  address  of 
Agency  counsel. 

Although  the  name  of  the  respondent, 
for  example,  will  be  known  to  every 
participant,  if  the  respondent  is 
represented  by  counsel,  counsel’s  name 
and  address  shall  be  provided.  (The 
name  and  address  of  the  respondent’s 
counsel,  if  any,  will  be  provided  in  the 
response  to  the  administrative 
complaint.  See  §  28.2[u].)  The 
complainant  will  be  notified  by  service 
on  Agency  counsel.  See  $  28.9(c).  If  any 
other  participant  is  represented  by 
another  person,  the  Hearing  Clerk 
should  provide  the  name  and  address  of 
the  participant’s  representative.  See  the 
definitions  of  "commenter,” 
“respondent,”  and  “participant”  at 
§28.2  (g),  (1),  and(t). 

The  requirement  of  subsection  (d)  that 
the  Hearing  Clerk  record  the  date  of 
receipt  of  a  document  does  not  thereby 
make  it  part  of  the  administrative 
record.  Recording  the  date  of  receipt  of 
a  document  from  a  non-participant  will 
merely  demonstrate  whether  such  a 
document  was  received  pursuant  to  the 
deadline  of  §  28.20(c).  Documents  under 
this  subsection  include  proof  of  payment 
of  an  assessed  penalty,  and 
administrative  order  compliance  reports 
under  the  Safe  Drinking  Water  Act. 

Subsection  (e)  requires  the  Hearing 
Clerk  to  keep  the  Presiding  Officer 
apprised  of  all  niings  in  the  action  by 
notifying  him  of  the  receipt  of  any 
documents  Hied  by  the  respondent, 
complainant,  or  any  commenters. 
However,  a  filing  does  not  become  part 
of  the  administrative  record  unless  it 
meets  the  requirements  of  §  28.2(b)  of 
this  proposed  part.  In  some  actions,  the 
Presiding  Officer  has  discretion  under 
§  28.2(b)(15)  to  decide  whether  a  filing 
becomes  part  of  the  administrative 
record.  (The  Presiding  Officer,  however, 
is  prohibited  from  reviewing  proposed 
consent  orders  or  written  explanations 
lodged  under  §  28.22[b]  of  this  part )  In 
such  actions,  the  Presiding  Officer  may 


also  have  to  decide  other  issues,  such  as 
whether  a  filing  occurs  pursuant  to  the 
requirements,  such  as  timeliness,  of 
§  28.2(b)(9).  No  person  may  appeal  such 
a  decision  by  the  Presiding  Officer.  See 
§  28.14(a). 

Subsection  (f)  requires  the  Hearing 
Clerk  to  properly  maintain  and  to 
provide  to  non-signatory  participants 
any  proposed  consent  order  lodged  in  a 
SDWA  or  CWA  309(g)  action  pursuant 
to  §  28.22(b)  of  this  part. 

Under  subsection  (g),  the  Hearing 
Clerk  shall  bill  any  costs  relating  to  the 
copying  of  documents  in  the  public 
record. 

Under  subsection  (h)  the  Clerk  is  to 
return  the  disapproved  proposed  order, 
and  any  explanation  of  it,  to  the 
signatory  parties  so  that  the  Presiding 
Officer  may  not  be  inadvertently 
influenced  by  it. 

Subsection  (i)  provides  that  the 
Hearing  Clerk  will  perform  any  other 
ministerial  and  clerical  duties  the 
Presiding  Officer  may  require  to  assist 
him  in  carrying  out  his  responsibilities 
under  this  proposed  part. 

Subsection  (j)  provides  that  the 
Hearing  Clerk  will  assist  the  Regional 
Administrator  in  carrying  out  functions 
under  this  part.  This  includes  recording 
and  maintaining  documents  the  Regional 
Administrator  files  under  §  28.28(d). 

Section  28.6  Representation  by 
Counsel 

This  section  provides  that  the 
respondent  and  any  commenters  may  be 
represented  by  counsel  at  any  stage  of 
an  action  under  this  part.  This  section 
further  provides  that  the  complainant 
shall  be  represented  by  Agency  counsel 
in  all  verbal  and  written  communication 
with  any  Agency  decisionmaker.  The 
proposed  regulation  does  not  require 
that  Agency  counsel  represent  the 
complainant  in  negotiations  with  other 
participants. 

Section  28.7  Computation  of  Time 

This  proposed  section  is  modeled  in 
part  on  40  CFR  22.07,  the  Agency’s  rules 
for  computation  of  time  and  service  for 
other  laws  it  administers. 

(a)  Computation  of  days.  The  time 
period  is  to  begin  to  run  on  the  day  after 
the  act,  event  or  default  takes  place.  The 
last  day  of  the  period  is  to  be  included, 
unless  the  last  day  falls  on  a  Saturday, 
Sunday  or  federal  holiday,  in  which  case 
the  last  day  to  act  will  be  extended  to 
the  end  of  the  following  business  day. 

(b)  Time  of  notice.  The  proposed  rule 
provides  that  whenever  service  of  a 
notice,  pleading  or  other  document  is  by 
mail  or  other  substituted  form  of  service, 
five  days  be  added  to  the  prescribed 
period  for  the  person  served  to  act.  The 


Agency  considered  using  the  three  day 
rule  of  the  Federal  Rules  of  Civil 
Procedure,  but  is  proposing  a  five  day 
rule  to  be  consistent  with  40  CFR  part 
22,  because  the  resultant  delay  is  not 
very  consequential.  If  the  party  noticed 
has  signed  a  receipt  of  service,  the  date 
of  receipt  is  the  date  of  notice. 

(c)  Time  of  compliance.  Except  as 
otherwise  provided,  this  subsection 
provides  that  the  time  of  compliance 
with  a  deadline  imposed  pursuant  to 
this  part  is  deemed  to  occur  on  the  date 
of  a  personal  response  or  the  date  of  the 
postmark  (or  equivalent  proof)  of  a 
mailed  or  messengered  response. 

Section  28.8  Limitations  on  Written 
Legal  Arguments  or  Statements 

The  purpose  of  these  limitations  is  to 
improve  the  speed  and  efficiency  of  the 
hearings  conducted  under  this  proposed 
rule  by  requiring  succinct  legal 
arguments  and  statements  and  to 
prevent  the  participants  from  flooding 
the  record  with  arguments  or 
documentation  not  relevant  to  the 
action.  Good  cause  for  authorizing 
additional  submissions  under  this  part 
would  be  for  the  purpose  of  promoting  a 
more  efficient,  equitable  and  timely 
administration  of  the  proceedings. 

Documents  that  do  not  conform  to  the 
requirements  of  this  section  cannot 
become  part  of  the  administrative 
record  unless  the  parties  have  lodged  a 
proposed  consent  order  that  is  not 
disapproved  (see  §§  28.2[b]  and 
28.22[b][5]),  and  may  not  otherwise  be 
considered  by  the  Regional 
Administrator  in  his  decision  in  an 
action  under  this  proposed  part.  See 
§§  28.2(b)(9)  and  (15)(ii),  28.27(a)(1),  and 
28.28(a)(1).  Limitations  under  this 
section  applicable  to  legal  arguments  or 
statements  do  not  apply  to  supporting 
factual  documents,  such  as  affidavits, 
unless  so  ordered  by  the  Presiding 
Officer. 

Section  28.9  Service  of  Documents 

(a)  By  participants.  Participants  in  the 
action  may  serve  all  pleadings  and  other 
papers,  except  a  subpoena  or  the 
administrative  complaint,  personally  or 
by  certified  or  first  class  mail,  postage 
prepaid.  A  certificate  of  service  must  be 
attached  to  all  papers  served.  (By 
contrast,  pursuant  to  §§  28.11(b)  and 
28.16(c),  the  Hearing  Clerk  serves  a 
subpoena  or  the  administrative 
complaint  either  personally  or  by 
certified  mail,  return  receipt  requested.) 
The  original  of  all  papers  served, 
including  the  original  certificate  of 
service,  must  be  simultaneously  filed 
with  the  Hearing  Clerk.  The  complainant 
files  the  administrative  complaint  with 
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the  Hearing  Clerk  upon  its  issuance.  See 
S  28.16(e). 

“Pleadings"  include,  for  example, 
administrative  complaints  and 
responses  (and  their  amendments), 
motions,  briefs,  legal  statements,  and 
any  notice  of  withdrawal  of  an 
administrative  complaint.  The  term  does 
not  include  any  proposed  consent  order 
lodged  pursuant  to  S  28.22(b),  which  is 
not  provided  to  the  Presiding  Officer,  or 
information  exchanged  pursuant  to 
§  28.24,  which  pursuant  to  §  28.24(d)  is 
served  upon  the  Presiding  Officer,  but 
not  filed  with  the  Hearing  Clerk  or 
provided  to  participating  commenters. 
The  parenthetical  regarding 
“messengered  service”  allows 
participants  to  use  alternate  forms  of 
service,  such  as  U.S.  Next  Day  Mail,  or 
certain  private  deliverers  with  receipt 
and  trace  capacity  that  are  at  least  as 
fast  and  reliable  as  first  class  or 
certified  mail. 

(b)  By  the  Hearing  Clerk.  This  section 
places  with  the  Hearing  Clerk  the 
primary  responsibility  for  serving 
participants  with  notices,  rulings,  orders, 
and  other  documents  issued  by  Agency 
decisionmakers.  For  example,  the 
Hearing  Clerk  is  required  to  notify  each 
participant  of  the  appointment  of  a 
Presiding  Officer  (§  28.5(a))  and  the 
identity  of  all  participants  in  the  action 
(§  28.5(c)),  the  scheduling  of  any 
proceeding  to  take  place  under  these 
rules,  and  is  required  to  serve  each 
participant  with  a  copy  of  the  Presiding 
Officer’s  recommended  decision,  the 
decision  of  the  Regional  Administrator, 
and  other  rulings,  such  as  the  entry  of  a 
default  order.  Notification  of 
commenters  in  Safe  Drinking  Water  Act 
or  section  309(g)  Clean  Water  Act 
actions  of  the  scheduling  of  proceedings 
does  not  in  any  way  invest  the 
commenters  with  the  right  to  participate 
in  prehearing  conferences  or  other 
aspects  of  the  proceedings  limited  by 
this  proposed  Part  to  the  parties  alone. 

(c)  Upon  counsel.  Other  than  service 
of  the  administrative  complaint,  which 
is  to  be  served  upon  the  person  named 
in  the  complaint,  all  service  made  upon 
a  participant  who  is  represented  by  an 
attorney  shall  be  made  upon  that 
person’s  attorney,  unless  otherwise 
ordered  by  the  Presiding  Officer, 

Section  28. 10  Parties '  Burdens  of  Going 
Forward,  Proof  and  Persuasion 

This  section  describes  the  regulatory 
burdens  on  the  parties  of  presenting  and 
defending  the  action  before  the 
Presiding  Officer. 

(a)  Complainant’s  burden  of  going 
forward.  1110  complainant  has  the  initial 
burden  of  presenting  a  prima  facie  case 
supporting  the  cause  of  action  alleged  in 


the  administrative  complaint  and  a 
request  for  relief.  'That  is,  the 
complainant  must  make  allegations 
which,  if  true,  would  be  sufficient  to 
show  that  the  respondent  may  be 
subjected  to  providing  relief  under  the 
law.  See  §  28.16(a). 

(b)  The  respondent  has  the  burden 
within  the  deadlines  imposed  by  §  28.20 
(a)  and  (b)  of  claiming  (1)  that  the 
allegations  as  to  liability  in  the 
complaint  are  untrue  or  that  it  is 
otherwise  not  liable  for  the  redress  of 
the  violations  alleged,  and  (2)  that  the 
relief  requested  by  the  complainant 
should  not  be  granted.  In  addition, 
where  the  complainant  is  seeking  a 
penalty,  a  respondent  who  has  met  the 
deadlines  imposed  by  §  28.20  (a)  and  (b) 
carries  the  burden  of  going  forward  no 
later  than  the  deadline  imposed  by  the 
Presiding  Officer  under  {  28.23(b)(3)  to 
provide  all  information  requested  by  the 
complainant  relating  to  the  respondent’s 
inability  to  pay  a  civil  penalty  and 
relating  to  the  respondent’s  economic 
benefit  received  from  alleged  violations 
of  applicable  law. 

(c)  Parties’  joint  burden  of  going 
forward.  This  subsection  applies  only  to 
actions  under  the  Safe  Drinking  Water 
Act  and  section  309(g)  of  the  Clean 
Water  Act  in  which  commenters  are 
participating.  'The  parties  who  submit  a 
proposed  consent  order  for  approval  by 
the  Regional  Administrator  are  jointly 
responsible,  upon  the  request  of  the 
Regional  Administrator  pursuant  to 

§§  28.22(b)(l)(ii)  and  28.28(b)(1),  for 
providing  the  Regional  Administrator 
with  the  legal  bases  for  signing  it.  If  a 
consent  order  has  been  lodged,  the 
Regional  Administrator  may  not  rely  on 
the  Presiding  Officer  for  advice.  See  also 
§§  28.2(p),  28.4(c)(3),  28.12  and  28.13. 

(d)  Complainant’s  burden  of  proof.  In 
any  hearing  as  to  liability  held  under 

§  28.26,  the  complainant  has  the  burden 
of  proving  its  case  as  to  liability.  To  do 
so,  it  must  prove  every  fact  it  has 
alleged  as  an  element  of  the  violation, 
and  that  the  respondent  has  contested, 
by  a  preponderance  of  the  evidence.  A 
“preponderance”  of  the  evidence  is  the 
greater  weight;  the  complainant  must 
present  evidence  which,  when  judged  by 
its  weight,  value  and  credibility,  is  more 
convincing  than  the  opposing  evidence 
offered  by  the  respondent.  If 
commenters  participate  in  a  Safe 
Drinking  Water  Act  or  section  309(g) 
Clean  Water  Act  liability  hearing,  the 
Presiding  Officer  is  to  determine 
whether  the  preponderance  of  evidence 
as  presented  by  all  participants 
demonstrates  each  fact  necessary  to 
prove  liability. 

(e)  Parties’  burden  of  persuasion.  In 
proceedings  other  than  fact-finding 


§  28.26  hearings  on  liability,  no  formal 
burden  of  proof  applies.  Instead,  the 
proponent  of  any  legal  argument  made 
to  the  Presiding  Officer  bears  a  burden 
of  persuasion,  that  is,  of  convincing  the 
Agency  decisionmakers  that  the  legal 
position  asserted  is  correct  and  should 
be  adopted  in  the  action. 

V^en  the  complainant  seeks  a  civil 
penalty,  the  complainant  must  carry  the 
burden  of  persuasion — ^before  the 
Presiding  Officer  transmits  a 
recommended  decision  to  the  Regional 
Administrator — that  the  penalty  sought 
is  appropriate  in  light  of  the  statutory 
factors  and  documents  submitted  to  the 
Hearing  Clerk  for  inclusion  in  the 
administrative  record.  Under  these 
proposed  regulations,  the  complainant 
does  not  incur  this  burden  until  the 
Presiding  Officer  conducts  either  a 
default  proceeding  under  §  28.21  or  a 
remedy  proceeding  under  §  28.25  or 
§  28.26(h). 

Because  penalty  issues  are  matters  of 
persuasion  rather  than  proof,  the 
complainant  is  not  subject  to  an 
information  request  regarding  the  basis 
for  a  requested  assessment  of  a  civil 
penalty  under  either  §  28.11  (Subpoenas) 
or  §  28.24  (Information  exchange).  The 
Presiding  Officer  has  no  authority  to 
require  the  complainant  to  carry  the 
burden  of  persuasion  as  to  requested 
relief  prior  to  a  §  28.21,  §  28.25,  or 
§  28.26(h)  proceeding.  Statutory  penalty 
factors  are  set  out  in  sections  309(g)(3) 
and  311(b)(8)  of  the  Clean  Water  Act,  33 
U.S.C.  1319(g)(3)  and  1321(b)(8); 
section  1423(c)(4)(B)  of  the  Safe  Drinking 
Water  Act,  42  U.S.C.  300h-  2(c)(4)(B); 
109(a)(3)  of  CERCLA,  42  U.S.C. 
9609(a)(3);  and  Section  325(b)(1)(C)  of 
EPCRA,  42  U.S.C.  11045(b)(1)(C)  (for 
Class  I  emergency  notification  violations 
only).  No  specific  statutory  factors  are 
provided  for  administrative  penalties 
authorized  by  sections  325(c)(2)  and  (d) 
of  EPCRA.  42  U.S.C.  11045(c)(2)  and  (d). 
If  the  respondent  has  not  met  its  burden 
of  going  forward  regarding  its  inability 
to  pay  a  civil  penalty,  the  complainant 
carries  no  burden  on  this  issue;  the 
respondent  will  be  deemed  able  to  pay 
the  maximum  statutory  penalty.  See 
§§  28.10(b)(2)  and  28.24(e)(l)(iii).  If  the 
respondent  has  not  met  its  burden  of 
going  forward  regarding  any  economic 
benefit  it  has  enjoyed  as  a  result  of  its 
violations,  the  complainant  likewise 
carries  no  burden,  but  the  amount  that 
the  Presiding  Officer  may  recommend 
and  the  Regional  Administrator  may 
impose  in  the  absence  of  any  support  in 
the  administrative  record  should  be  a 
token  or  symbolic  amount. 
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Section  28.11  Subpoenas 

This  section  sets  forth  the  authority  of 
the  Presiding  Officer  to  subpoena 
witnesses  and  documents,  and  the 
procedure  for  doing  so.  This  authority  is 
provided  explicitly  by  the  applicable 
statutes,  as  noted  below.  The  penalty  for 
the  violation  of  an  Agency  subpoena  is 
provided  by  applicable  law.  See 
sections  309(g)(10)  and  311(b](6)(I}  of  the 
Clean  Water  Act.  33  U.S.C.  1319(g)(10) 
and  1321(b)(6)(I);  section  1423(c)(8)  of 
the  Safe  Drinking  Water  Act,  42  U.S.C. 
300h-2(c)(8):  section  109(a)(5)  of 
CERCLA,  42  U.S.C.  9609(a)(5);  and 
section  325(f)(2)  of  EPCRA,  42  U.S.C. 
11045(f)(2). 

(a)  Issuance.  The  authority  of  the 
Presiding  Officer  to  issue  subpoenas  is 
statutorily  based.  In  the  case  of  the 
Clean  Water  Act,  sections  309(g)(10)  and 
311(b)(6)(I)  provide  the  authority;  in  the 
case  of  the  Safe  Drinking  Water  Act, 
section  1423(c)(8)  provides  the  authority; 
in  the  case  of  C^CLA,  section 
109(a)(5),  and  in  the  case  of  EPCRA, 
section  325(f)(2).  See  33  U.S.C. 

1319(g)(10)  and  1321(b)(6)(I)  and  42 
U.S.C.  sections  300h-2(c)(8),  9609(a)(5) 
and  11045(f)(2).  The  Clean  Water  Act, 
CERCLA  and  EPCRA  provide,  in 
relevant  part,  that  the  Agency  “may 
issue  subpoenas  for  the  attendance  and 
testimony  of  witnesses  and  the 
production  of  relevant  papers,  books,  or 
documents  in  connection  with  hearings” 
under  the  administrative  penalty 
provisions  cited  in  §  28.1.  In  the  case  of 
CERCLA,  this  authority  among  others  is 
delegated  to  the  Administrator  by 
Executive  Order  12580  (January  23, 

1987),  The  SDWA  provides  a  more 
expansive  authorization  than  other 
statutes  to  be  governed  by  this  part  by 
allowing  the  issuance  of  subpoenas  “in 
connection  with  administrative 
proceedings  under  this  subsection."  To 
the  extent  that  the  SDWA  may  authorize 
investigatory  subpoenas  that  authority 
is  outside  the  scope  of  this  part.  Under 
§  28.1  “Nothing  in  this  part  shall  affect 
the  authority  of  the  Administrator  to 
implement  or  enforce  any  other 
provision  of  law."  See  also  §  28.24(a) 
(“Except ...  by  authorization  of  law 
outside  the  scope  of  this  part,  this 
section  provides  exclusive  authority  for 
the  provision  of  information  by 
parties  .  .  .  .”) 

Subpoena  authority  under  this  section 
is  available  to  support  a  liability  hearing 
under  §  28.26  (see  discussion  of 
§  28.10(e)  above)  and  subpoenas  are  to 
be  issued  at  the  discretion  of  the 
Presiding  Officer.  The  parties  have  a 
right  only  to  request  the  issuance  of  a 
subpoena.  The  scope  of  subpoenas 
issued  by  the  Presiding  Officer  under 


this  subsection  is  limited  to  the  scope  of 
a  §  28.26  hearing  as  to  liability.  Under 
no  circumstance  may  a  subpoena  be 
used  as  a  “fishing  expedition”  or  as  a 
supplement  or  replacement  for 
information  exchange  under  §  28.24. 

(b)  Service.  The  proposed  rules 
establish  subpoena  service  requirements 
that  are  the  same  for  the  service  of  the 
administrative  complaint  upon  the 
respondent.  In  the  case  of  a  witness  not 
otherwise  involved  in  a  proceeding, 
there  is  an  equivalent  need  to 
conclusively  establish  the  Agency’s 
personal  jurisdiction  over  the  person 
receiving  the  subpoena. 

(c)  Filing  with  Hearing  Clerk.  Section 
28.2(b)(8)  provides  that  each  subpoena 
issued  under  this  section  is  to  become 
part  of  the  certified  administrative 
record.  Information  produced  in 
response  to  the  subpoena  at  a  liability 
hearing  will  become  part  of  the 
administrative  record  if  the  Presiding 
Officer  admits  it  into  evidence  pursuant 
to  §  28.26  (d)  and  (i).  See  also 

§  28.2(b)(9). 

Section  28.12  Prohibited 
Communication 

This  section  of  the  proposed  rule 
prohibits  certain  communications  and 
establishes  procedures  for  curing  any 
problem  created  by  the  communication. 

(a)  Prohibition.  'Hiis  subsection 
prohibits  certain  communication,  as 
speciHcally  deHned  by  §  28.2(p), 
between  any  interested  person  (deHned 
by  §  28.2(k))  and  any  Agency 
decisionmaker  (dehned  by  §  28.2(f)). 

(b)  Notification  and  investigation. 

This  subsection  charges  the  Presiding 
Officer  with  the  responsibility  for 
notifying  immediately  each  participant 
in  a  proceeding  of  the  occurrence  of  any 
prohibited  communication.  If  requested 
by  a  participant,  under  certain 
circumstances  the  Presiding  Officer 
must  conduct  a  proceeding  in  order  to 
determine  whether  to  impose  any 
sanction  against  a  participant  for  the 
prohibited  communication. 

(c)  Sanctions  or  recusal.  This 
subsection  establishes  the  Presiding 
Officer  and  Regional  Administrator’s 
authority  to  impose  sanctions  against 
any  participant  who  is  responsible  for  a 
prohibited  communication  and  describes 
the  duty  of  recusal  of  any  Agency 
decisionmaker  who  “has  initiated  or 
knowingly  engaged  in  prohibited 
communication."  If  the  decisionmaker 
has  initiated  or  knowingly  engaged  in 
such  communication  with  a  defaulted 
respondent — a  non-participant,  but 
nonetheless  an  “interested  person” — 
that  Agency  official  shall  recuse  himself 
or  be  subject  to  replacement  under 

§  28.13. 


The  Presiding  Officer  is  the 
sanctioning  official  in  an  action  until  he 
has  transmitted  the  recommended 
decision,  except  during  a  suspension  of 
an  action  under  S  28.22(b)(2). 
Sanctioning  is  otherwise  the 
responsibility  of  the  Regional 
Administrator. 

Recusal  is  required  only  where  the 
Agency  decisionmaker  bears  some 
responsibility  for  the  prohibited 
communication  or  where  the 
communication  is  so  prejudicial  as  to 
preclude  the  decisionmaker  from  fairly 
deciding  the  action.  If  the  decisionmaker 
has  been  contacted  as  to  the  merits  of 
an  action  by  a  person  whom  the  Agency 
official  does  not  know  as  an  interested 
person,  the  official,  who  may  be 
blameless  and  not  influenced  by  the 
communication,  should  not  recuse 
himself  on  the  basis  of  that  contact 
alone.  Any  Agency  decisionmaker  may, 
however,  recuse  himself  for  cause  at  any 
time  in  an  action. 

Section  28. 13  Request  for  an  Alternate 
Presiding  Officer 

This  section  serves  to  ensure  that  the 
duties  and  limitations  imposed  on  the 
Presiding  Officer  by  §  28.4  (b)  and  (c) 
are  respected. 

(a)  Request.  As  previously  noted,  an 
improper  delay  (§  28.4(c)(4)), 
involvement  in  settlement  (§  28.4(c)  (3) 
and  (5)),  reconsideration  of  Final  Agency 
action  (§  28.4(c)(6)),  and  dismissal  of  an 
administrative  complaint  (§  28.4(c)(7)), 
are  grounds  for  replacement  of  the 
Presiding  Officer,  Replacement  in  such 
circumstances  goes  beyond  the  usual, 
stated  grounds  for  such  actions  in  other 
administrative  adjudicatory 
proceedings.  The  possibility  of 
replacement  emphasizes  and  helps  carry 
out  the  provisions  of  these  rules  which 
are  intended  to  make  the  subject 
proceedings  simpler  and  quicker  than 
more  traditional  proceedings. 

In  addition,  under  this  proposed  part, 
the  Presiding  Officer  has  no  “equitable” 
power  knowingly  to  disregard  or 
suspend  any  provision  of  the  part  itself. 
Such  an  action  would  represent  one  way 
in  which  the  Presiding  Officer  may 
substantially  fail  “to  comply  with  his 
duties  under  §  28.4(b).”  The  Agency 
does  not  intend,  however,  that  Presiding 
Officers  be  subject  to  disqualihcation 
for  occasional,  inadvertant  mistakes  in 
the  application  of  proposed  part  28. 

(b)  Decision.  This  subsection  provides 
that  a  decision  by  the  Regional 
Administrator  to  grant  or  deny  such  a 
request  must  be  in  writing  and  provide 
the  basis  for  the  decision.  The  action  of 
the  Regional  Administrator  is  to  be  Hied 
with  the  Hearing  Clerk  and  become  part 
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of  the  administrative  record  of  the 
action.  See  §§  28.2(b](12],  28.5(j]  and 
28.28(d). 

(c)  Sanctions.  This  subsection  allows 
the  Regional  Administrator  to  impose 
sanctions  (other  than  fine  or 
imprisonment)  on  any  party  making  a 
request  for  an  alternate  Presiding 
Officer  for  delay  or  other  improper 
purposes.  This  authority  is  intended  to 
deter  dilatory,  frivolous,  or  otherwise 
inappropriate  disqualincation  requests. 

Section  28.14  Unavailability  of 
Administrative  Appeal;  Limitation  on 
Requests  for  Reconsideration 

(a)  Unavailability  of  administrative 
appeal.  This  provision  establishes  the 
absolute  unavailability  of  an 
administrative  appeal  of  any  action  of 
the  Presiding  Officer  or  the  Regional 
Administrator  in  an  action  under  this 
proposed  part.  The  Agency  takes 
seriously  congressional  instructions  that 
it  resolve  administrative  enforcement 
actions  quickly.  See  legislative  histories 
cited  in  discussion  of  S  28.1,  above.  EPA 
intends  to  promote  efficient  and  timely 
administrative  resolutions  of  actions 
undertaken  pursuant  to  this  part  by 
establishing  the  ultimate  procedural 
authority  of  the  Presiding  Officer  over  a 
proceeding  conducted  under  this  part 
and  the  ultimate  administrative 
authority  of  the  Regional  Administrator 
(subject  only  to  the  Administrator’s 
review  authority  under  §  28.29)  over 
actions  undertaken  under  this  part. 
Under  the  proposal,  if  a  person  tries  to 
appeal  administratively  any  action  by 
an  agency  decisionmaker,  this  would 
constitute  a  prohibited  communication 
under  §S  28.2(p)  and  28.12(a),  and 
subject  the  nominal  “appellant”  to 
sanctions  under  S  28.12(c). 

The  Agency  notes,  in  this  context,  that 
(1)  any  recommended  or  proposed 
recommended  findings  of  fact  and 
conclusions  of  law  provided  by  the 
Presiding  Officer  to  the  participants 
under  §  28.25(e)  and  (2)  any 
determination  of  genuine  issues  of  fact 
under  §  28.25(f)  are  neither  final  Agency 
action  for  purposes  of  an  appeal,  nor 
appealable  administratively  on  an 
interlocutory  basis.  Such  materials  are 
provided  to  the  participants  only  to 
clarify  the  legal  basis  of  the  remainder 
of  the  action. 

The  unavailability  of  an 
administrative  appeal  does  not  affect 
the  right  of  any  person  authorized  by 
applicable  law  to  receive  appropriate 
judicial  review  of  a  final  Agency  action. 

(b)  Limitation  on  requests  for 
reconsideration.  This  subsection 
prohibits  any  person  from  requesting  the 
Presiding  Officer  to  reconsider  the 
recommended  decision,  but  does  not 


prohibit  participants  from  requesting  the 
Presiding  Oi^icer  to  reconsider  rulings 
made  before  the  transmission  of  the 
recommended  decision  to  the  Regional 
Administrator  pursuant  to  §  28.27(a). 
This  subsection  recognizes,  for  purposes 
of  section  309(g)(4)(C)  of  the  Clean 
Water  Act  and  §  28.30,  that  a 
commenter  may  request  a  Regional 
Administrator  to  reconsider  the  issuance 
of  an  order  assessing  a  penalty.  See  also 
§  28.28(f)(1).  A  person  who  violates  the 
prohibition  of  this  subsection  is  subject 
to  sanction  for  initiating  or  engaging  in  a 
prohibited  communication.  See 
§§  28.2(p)  and  28.12. 

Section  28.15  Prospecti ve  Effect  of  this 
Part 

This  procedural  section  provides  that 
the  rules  are  prospectively  effective. 

This  part  will  not  apply  in  any  action 
initiated  before  its  elective  date,  except 
where  it  has  been  adopted  as  procedural 
guidance.  Any  action  initiated  by  the 
issuance  of  an  administrative  complaint 
on  or  after  its  effective  date  will  be 
governed  by  the  proposed  rules. 

Subpart  B — Prehearing 
Section  28.16  Initiation  of  Action 

This  section  establishes  how  the 
Agency  shall  initiate  an  action  under 
this  proposed  part.  The  complainant 
issues  the  administrative  complaint, 
provides  for  its  service,  provides  public 
notice  of  its  service  in  Clean  Water  Act 
and  Safe  Drinking  Water  Act  actions, 
and  opens  the  administrative  record  by 
the  filing  of  the  administrative  complaint 
and  certificate  of  service.  In  opening  the 
record,  the  complainant  may  also  file 
anticipatory  motions,  including  motions 
for  summary  determination,  accelerated 
decision,  and  for  remedy  upon  default. 
See  §  28.16  (e)  and  (f). 

In  certain  cases  under  these  rules, 

EPA  anticipates  that  many  actions, 
especially  under  EPCRA  and  CERCLA, 
may  be  decided  very  quickly.  These 
early  resolutions  could  be  obtained 
through  the  complainant,  at  the  time  the 
complaint  is  filed,  by,  for  example:  (1) 
Filing  documentation  of  its  liability  and 
remedy  case,  (2)  Satisfying  all  but  its 
supplemental  information  exchange 
obligations  by  declaring  it  has  produced 
all  Imown  information  diat  will 
constitute  its  case  against  the 
respondent  and  by  notifying  the 
respondent  it  will  request  no  additional 
information  pursuant  to  §  28.24,  and  (3) 
Filing  anticipatory  motions  with 
supporting  materials,  in  the  alternative, 
for  either  summary  determination  and 
an  accelerated  recommended  decision 
under  §  28.25,  or  a  default  remedy  under 
§  28.21 — depending  on  whether  or  not 


the  respondent  appears  by  the  deadline 
established  under  §  28.20. 

The  e^ect  of  this  approach  is  to 
reduce  significantly  the  time  needed  for 
the  Presiding  Officer  to  transmit  a 
recommended  decision  to  the  Regional 
Administrator.  For  example,  in  a  case  in 
which  the  complainant  filed  all  the 
documentation  in  a  case,  declined  the 
opportunity  for  later  information 
requests,  and  also  filed  alternative 
anticipatory  motions,  the  respondent 
would  have  thirty  days  to  answer  both 
the  administrative  complaint  and  the 
motion  for  an  accelerated  reconunended 
decision.^  If  the  respondent  failed  to 
answer,  the  Presiding  Officer  could 
transmit  a  recommended  decision  based 
on  default  as  soon  as  thirty  days  after 
the  filing  of  the  administrative 
complaint.  See  {  §  28.16  (e)  and  (f),  28.20 
(a)  (d)  and  (e),  28.21  and  28.27(a). 
(Because  of  the  early  filling  of  the  default 
remedy  motion,  there  is  no  need  for  an 
additional  thirty  days  under  §  28.21(b).) 
If  the  respondent  answers,  the  Presiding 
Officer  may  transmit  an  accelerated 
recommended  decision  as  soon  as  thirty 
days  after  the  prehearing  conference,  or 
approximately  sixty  days  after  the 
response  is  filed.  See  8  8  28.16  (e)  and 
(f),  28.20(a),  28.23(c),  28.25  and  2a27(a). 

Under  this  section,  the  Hearing  Clerk 
notifies  the  Agency  decisionmaker  of 
the  initiation  of  the  action  and  proof  of 
service  of  the  administrative  complaint 
and,  if  the  Presiding  Officer  has  not 
already  been  designated,  the  Regional 
Administrator  assigns  a  Presiding 
Officer  to  the  action. 

In  this  proposal,  the  Agency  treats  the 
administrative  complaint  as  analogous 
to  a  judicial  complaint  filed  in  United 
States  district  coiirt  The  Agency  is 
following  a  notice  pleading  rule,  and 
requires  only  that  the  administrative 
complaint  allege  each  element  of 
liability  of  each  claim  and  propose  a 
penalty  or,  in  the  case  of  the  Safe 
Drinki^  Water  Act  propose  a  penalty 
and  compliance  with  the  law.  Under  this 
rule,  at  the  outset  of  the  action  the 
complainant  bears  only  the  burden  of 
coming  forward  with  the  liability 
elements  of  the  complaint  and  a  request 
for  relief.  The  complainant  has  no 
burden  to  prove  its  allegations  as  to 
liability  or  carry  a  burden  of  persuasion 
as  to  the  assessment  of  an  appropriate 
penalty  or  compliance  remedy  until  later 
in  the  action.  See  8  28.10  and 
accompanying  preamble  discussion.  The 


*  The  time  for  resolution  described  in  this 
paragraph  may  be  extended  by  thirty  days  if  the 
respondent  certifies  to  the  Hearing  Clerk  that  he 
had  made  a  settlement  o^er  within  thirty  days  of 
receiving  the  administrative  complaint.  See 
{  28.20(b)(2). 
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I  complainant  may  not  be  required  to 

justify  its  penalty  request  upon  the  filing 
of  the  administrative  complaint  any 
nu)re  than  if  the  penalty  request  had 
been  filed  in  a  federal  district  court. 

The  Agency  believes  that,  in 
proceedii^s  such  as  those  proposed 
today,  and  unlike  Agency  practice 
developed  under  the  Consolidated  Rules 
of  Practice  at  40  CFR  part  22.  it  is 
inappropriate  to  require  the  complainant 
to  carry  a  burden  of  persuasion  upon  the 
initiation  of  the  action.  Consequently,  at 
the  outset  of  a  action,  the  Agency  will 
be  free  in  the  administrative  complaint 
to  request  "up  to"  the  statutory 
maximum,  or  to  request  a  speciHc  dollar 
amount,  in  eitiier  case  taking  into 
account  whatever  statutory  penalty 
factors  may  apply.  As  a  result  of 
I  separating  the  penalty  justification  from 

the  administrative  complaint.  Agency 
Presiding  Officers  will  consider 
statutory  penalty  assessment  criteria 
and  the  administrative  record  developed 
before  them  in  reaching  a  recommended 
decision,  and  not  any  Agency  policy 
governing  only  settlement  requirements. 

In  most  cases.  EPA  anticipates  that 
the  parties  wfil  readi  a  settlement  of  the 
dispute.  In  that  drcumstanoe,  and  if  the 
action  is  one  in  which  a  commenter 
participates  under  the  Safe  Drinking 
Water  Act  or  sectitm  3091(g)  of  the  Clean 
Water  Act  and  the  R^ional 
Administrator  requests  a  written 
explanation  of  the  settlement,  the 
burden  of  justifying  the  penalty  under 
the  applicable  law  will  shared.  See 
S  §  28.10(c)  and  28.22(b)(l)(iiJ.  In  the 
remaining  actions,  in  instances  of 
default  or  litigation,  the  burden  of 
persuasion  will  fall  on  the  complainant 
at  a  later  stage,  after  the  opportunity  to 
develop  information  on  the  violations, 
and  at  a  time  when  the  burden  is  more 
appropriately  borne.  See  §  §  28.10(e), 
28.21  (b).  28.24,  and  28.25  and  28.28  (h)  (i) 
and  (k). 

(a)  Issuance  of  administrative 
complaint  Hiis  subsection  sets  forth  the 
substantive  statutory  claims  to  which 
these  proposed  consolidated 
administrative  enforcement  regulations 
apply. 

Paragraph  (1)  tracks  the  statutory 
language  of  Section  309tg)(l)  of  the 
CWA,  33  U.S.C.  1319(g)(1).  which 
authorizes  the  issuance  of 
administrative  complaints  for  penalties 
whenever  the  Administrator  has  a  good 
faith  basis  to  believe  that  any  person 
has  violated  various  sections  of  the 
CWA  or  permit  conditions  or  limitations 
implementing  such  sections  of  the  CWA. 
These  proposed  rules  are  intended  to 
cover  only  the  so-called  “Class  I" 
administrative  complaints,  which  are 
not  sub-  ject  to  the  requirements  at  the 


Administrative  Procedure  Act  (“APA”), 

5  U.S.C.  554  and  556.  See  CWA  section 
309(g)(2)(A).  33  U.S.C.  {  1319(g){2KA). 
Clean  Water  Act  Claas  I  proceedings  are 
limited  by  statute  to  actions  for  civil 
penalties  only. 

Paragraph  (2)  tracks  the  statutory 
language  of  section  311(b)(€KA)  of  the 
CWA.  33  U.S.C.  1321(b)(6)(A).  which 
audiorizes  the  issuance  of 
administrative  complaints  for  penalties 
whenever  the  Administrator  has  a  good 
faith  basis  for  believing  that  any  owner, 
operator,  or  person  in  diarge  of  any 
vessel  onshore  facility,  or  offshore 
facility  has  violated  section  311(bX3]  of 
the  CWA  or  is  violating  regulations 
issued  purstiant  to  Section  311(j)  of  the 
Act,  33  U.S.C.  1321  (bX3)  and  (j). 

Paragrai^  (3)  provides  for  the 
initiation  of  administrative  actions 
authorized  by  section  1423(c]  of  the 
SDWA,  42  U.S.C.  300h-^c),  relating  to 
violations  of  the  requirements  of  an 
applicable  ondetground  injection  control 
program,  under  these  proposed 
regulations.  Section  1423(c)  of  the  Safe 
Drinking  Water  Act  authorizes  the 
issuance  of  an  administrative  complaint 
seeking  both  campliamce  and  civil 
penalties  for  past  violations,  and  tiiese 
proposed  ndes  have  been  drafted  to 
enable  Agency  decisionmakers  to 
fashion  tte  complete  relief  contemplated 
by  the  statute.  Under  the  first  sentence 
of  this  paragrapih,  the  Administrator 
may  sedk  both  compliance  and  civil 
penalties  against  a  person  who  "is 
violating"  applicable  law;  under  die  last 
sentence,  the  Administrator  may  seek 
civil  penalties  against  a  person  who 
"has  violated”  applicable  law,  “but  such 
violation  has  ceased  and  its  cause  has 
been  remedied."  In  the  latter  case,  there 
is  no  need  for  an  order  requiring 
compliance.  A  violation  has  not  ceased, 
however,  if  it  is  intennittent;  the  Agency 
understands  “cessation”  to  mean  an 
effective,  permanent  solution  to  the 
violations  has  been  adopted. 

Paragraph  (4)  identifies  the  underlying 
CERCLA  claims  that  may  be 
administratively  adjudicated  under 
these  proposed  regulations.  Specifically, 
so-called  “CUass  I"  civil  penalties 
authorized  by  section  109(a)(1)  of 
CERCLA.  42  U.SXI  96(»(a)(l),  for 
violations  of  the  following  substantive 
provisions  of  CERCLA  may  be  sought 
under  these  proposed  ju'ocedures: 
Violations  of  sections  103  (a)  and  (b), 
103(d]  (2)  and  106,  violations  of  orders 
issued  under  Section  12^(f){3)  and, 
pursuant  to  section  122(1]  of  CERCLA, 
failures  or  refinals  to  comply  with 
administrative  orders,  consent  decrees 
or  other  agreements  entered  into  under 
section  122  of  C£RCLA.  42  U.S.C.  96(» 
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(a),  (b),  and  (d)(2l  9608,  9622  (dH3)  and 

(1). 

Paragraphs  (5)  through  (8)  set  forth  the 
violations  of  EPCRA,  42  U.S.C.  11001  et 
seq.,  that  may  be  administratively 
adjudicated  under  these  proposed  rules. 
EPQIA  violations  arising  under  Section 
313,  42  U.S.C.  11023,  are  outside  the 
scope  of  this  proposal.  See  discussion 
above  in  introductory  preamble. 

Paragraph  (5)  provides  that  violations 
of  section  304  of  Title  III,  42  U.S.C.  11004 
(emergency  notification),  are  sul^ect  to 
so-called  "Class  I”  civil  penalties  under 
section  325(bXl}(A),  42  U.S.C. 

§  11043(b)(1)(A).  Parapnph  (6)  sets  forth 
that  violations  of  section  312  of  B’CRA, 
42  U.S.C.  11022,  are  subject  to  civil 
penalties  assessed  pursuant  to  section 
325(c)(1)  of  EPCRA,  42  U.SX:. 

1104^cMl).  Para^ph  (7)  provides  that 
violations  of  Sections  311  (material 
safety  data  sheets)  and  32^b)  (provision 
of  information  to  health  professionals, 
etc.),  42  U.S.C.  11021  and  11043(b].  and 
failures  to  furnish  infmnation  pursuant 
to  sections  322(a)(2)  of  Title  in 
(pertaining  to  trade  secrets),  42  U.SX^. 
11042(aX2)  are  subject  to  penalties 
assessed  undo*  section  32^cK2),  42 
U.S.C.  11045(c)(2).  Paragraph  (8) 
provides  that  trade  secret  claims  under 
section  325(dKl),  42  U.S.C.  11045(d)(1). 
are  subject  to  penalties  as  provided 
therein. 

(b)  Notice  of  respondent's  opportunity 
forbearing.  This  subsection  requires  the 
com{^inan4  to  notify  the  respondent  of 
his  right  to  a  hearing  to  determine 
whether  or  not  there  was  a  violation  of 
applicable  law,  the  consequences  of  his 
failure  to  respond  to  the  administrative 
complaint,  and  the  applicability  of  this 
Part.  This  notification  may  occur  by 
cover  letter  to  the  athninistrative 
complaint  inclusion  in  the  text  of  the 
complaint  or  any  other  appropriate 
means.  The  requirement  in  paragraph  (3) 
may  be  satisfied  by  noting  the 
applicability  of  the  rules  and  where  they 
are  published. 

(c)  Service  of  administrative 
complaint  Special  service  rules  apply  to 
the  service  of  the  administrative 
complaint  to  ensure  that  all  parties 
receive  effective  notice  of  the 
commencement  of  the  action.  Where  the 
respondent  is  a  corporation,  the 
administrative  complaint  must  be 
addressed  to  the  attention  of  either  the 
president  of  the  corporation  or  the 
corporation's  registered  agent  for 
service  of  process.  However,  where 
respondent  is  any  entity,  including  a 
corporation,  partnership  or 
uninccaporated  association,  the 
signature  of  any  employee  or  agent  of 
respondent  authorized  to  sign  for 
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certified  mail  in  the  ordinary  course  of 
that  employee's  duties  is  sufficient  to 
properly  complete  service  of  the 
administrative  complaint  under  these 
rules.  Where  respondent  is  a  natural 
person,  service  is  complete  upon  the 
signature  of  any  person  of  suitable  age 
and  discretion  at  respondent's  residence 
or,  if  the  violation  is  alleged  to  have 
occurred  in  connection  with 
respondent's  proprietorship  of  a 
business  or  other  entity,  by  such 
signature  at  the  address  of  said  entity.  If 
respondent  is  a  State,  a  municipal 
corporation,  or  other  governmental 
entity,  the  administrative  complaint 
should  be  addressed  to  the  chief 
executive  officer  of  such  entity  or  his 
authorized  agent  to  receive  certified 
mail.  If  the  complainant  is  unable  to 
complete  service  either  personally  or  by 
certified  mail,  the  complainant  may 
complete  service  by  any  other  means 
consistent  with’ the  requirements  of  due 
process. 

(d)  Notice  of  administrative 
complaint.  This  provision  implements 
the  requirements  of  the  Safe  Drinking 
Water  Act  and  section  309(g)  of  the 
Clean  Water  Act  to  provide  public 
notice  upon  the  initiation  of  an 
administrative  action.  See,  e.g.,  section 
309(g)  of  the  CWA,  33  U.S.C.  1319(g). 

The  complainant  is  to  provide  public 
notice  no  later  than  the  time  of  proof  of 
service.  Consequently,  based  on  the 
most  efficient  approach,  a  complainant 
may  provide  such  public  notiHcation  at 
any  time  between  the  issuance  of  the 
complaint  and  the  receipt  of  proof  of 
service.  Because  this  statutory 
requirement  describes  a  duty  owed  by 
the  Agency  to  the  public,  failure  by  the 
Agency  to  provide  timely  notice  would 
not  provide  a  respondent  with  any 
defense  to  an  action  under  this  part.  If 
the  Agency  provides  such  notice  through 
publication,  its  date  of  submission  of  the 
notice  to  the  publication,  rather  than  the 
date  of  publication  itself,  satisHes  the 
public  notiHcation  deadline  of  this 
subsection. 

This  provision  requires  that  those 
members  of  the  public  that  have 
requested  notice  be  given  such  notice  by 
first-class  mail.  The  Agency  does  not  by 
this  provision  intend  to  obligate  itself  to 
seek  out  individual  members  of  the 
public  on  a  case-by-case  basis.  Rather, 
the  Agency  will  attempt  to  inform 
members  of  the  public  of  the  initiation  of 
actions  under  these  proposed  rules 
where,  for  example,  the  Agency  has  set 
up  an  appropriate  mailing  list  and 
invited  members  of  the  public  to  place 
their  names  on  the  mailing  list,  or  where 
a  member  of  the  public  requests  that  it 
be  informed  of  the  initiation  of  certain 


types  of  actions  by  the  Agency.  Tliis 
subsection  also  provides  that  potentially 
affected  members  of  the  public  be  given 
notice  in  a  manner  reasonably 
calculated  to  provide  such  notice.  Again, 
the  Agency  does  not  intend  by  this 
provision  to  obligate  itself  to  personally 
notice  to  all  members  of  the  public 
potentially  affected  by  an 
administrative  proceeding  commenced 
pursuant  to  these  proposed  rules. 

Rather,  the  Agency  intends  ordinarily  to 
fulfill  its  statutory  obligation  by,  for 
example,  publishing  notices  of  the 
commencement  of  the  action  in  a  local 
newspaper  of  general  circulation  or 
through  other  media. 

The  Agency  expects  that  in  many 
cases  affected  States  will  place 
themselves  on  notification  mailing  lists. 
Nothing  in  this  part  prevents  a 
complainant  from  notifying  any  State  or 
any  person  of  the  commencement  of  an 
action. 

(e)  Opening  of  the  administrative 
record.  The  complainant  shall  open  the 
administrative  record  by  filing  the 
administrative  complaint  and  a 
certificate  of  service  with  the  Hearing 
Clerk  upon  mailing  of  the  administrative 
complaint.  The  complainant  may  Hie 
additional  documents,  such  as  any 
documentation  underlying  allegations  as 
to  liability,  anticipatory  motions,  and 
any  cover  letter  sent  to  the  respondent. 
Documents  filed  under  this  subsection 
are  available  to  the  public  under  §  28.17, 
although  they  are  not  yet  certified  as 
part  of  the  administrative  record  by  the 
Presiding  Officer. 

Nothing  in  this  proposal  requires  the 
complainant  to  make  public  or  file 
additional  documents  underlying  the 
issuance  of  the  administrative  complaint 
before  any  prehearing  exchange  in  an 
action.  Ultimately,  the  submission  of 
such  documentation  is  required  before 
the  Presiding  Officer  certifies  the 
administrative  record  to  the  Regional 
Administrator  pursuant  to  §  28.27(a).  In 
every  administrative  proceeding  under 
this  proposed  part,  including  consent 
and  default  proceedings,  there  must  be 
an  identifiable  administrative  record, 
since  the  Regional  Administrator  must 
have  access  to  the  administrative  record 
of  the  proceeding  to  make  an 
independent  inquiry  into  the 
appropriateness  of  the  relief.  See 
Katzson  Brothers,  Inc.  v.  EPA,  839  F.2d 
1396  (10th  Cir.  1988). 

(f)  Anticipatory  motions  by 
complainant.  This  subsection  provides 
explicit  authority  supporting  an 
accelerated  motion  practice  that  enables 
the  Presiding  Officer  to  act  on  the  merits 
at  the  earliest  possible  time.  See  general 
discussion  of  this  section  above. 


(g)  Notification  of  Agency 
decisionmaker.  This  subsection  requires 
the  Hearing  Clerk  to  notify  the  Presiding 
Officer,  if  there  is  a  standing  assignment 
of  a  Presiding  Officer,  or  the  Regional 
Administrator,  if  no  Presiding  Officer 
has  been  assigned,  of  the  issuance  and 
completion  of  service  of  the 
administrative  complaint.  If  no  Presiding 
Officer  has  been  assigned,  the 
notification  of  the  Regional 
Administrator  pursuant  to  this 
subsection  serves  to  inform  the  Regional 
Administrator  of  the  need  to  appoint 
such  an  officer  by  the  time  required  by 
subsection  (h)  of  this  section. 

(h)  Designation  of  Presiding  Officer. 
The  proposed  rules  require  the  Regional 
Administrator  to  appoint  the  Presiding 
Officer  within  twenty  days  of  the 
issuance  of  the  administrative 
complaint.  The  Regional  Administrator 
may  accomplish  this  by  either 
appointing  a  Presiding  Officer  to  each 
action  on  an  individual  basis  or,  at  his 
option,  by  implementing  a  standing  or 
rotational  appointment  system.  In  some 
Regions,  the  Regional  Administrator 
may  authorize  the  standing  Judicial 
Officer  to  act  as  Presiding  Officer  until  a 
response  is  Bled. 

The  twenty  day  rule  is  intended  to 
provide  the  parties  with  a  forum  for  the 
resolution  of  disputes  prior  to  the 
deadline  for  respondent's  filing  of  his 
response  pursuant  to  §  28.20  of  the 
proposed  rules.  If  the  Regional 
Administrator,  for  whatever  reason, 
fails  to  appoint  a  Presiding  Officer 
within  twenty  days,  jurisdiction  of  the 
Agency  to  initiate  the  action  is  not 
affected.  However,  the  right  of  the 
respondent  to  make  any  preliminary 
legal  argument  shall  not  be  prejudiced 
by  the  Regional  Administrator's  delay. 

Section  28.17  A  vailability  of 
Documents  Filed  with  the  Hearing  Clerk 

This  section  allows  members  of  the 
public  an  opportimity  to  review 
information  relating  to  the  Agency's 
enforcement  action.  Documents  on  file 
with  the  Hearing  Clerk  do  not 
necessarily  represent  the  administrative 
record  on  which  the  Regional 
Administrator  will  base  his  decision  in 
the  action.  CertiHcation  of  the  complete 
record  does  not  occur  until  the  Presiding 
Officer  transmits  a  recommended 
decision.  In  addition,  some  documents 
held  by  the  Hearing  Clerk  may  be 
ineligible  for  inclusion  in  the 
administrative  record.  See  §  28.2(b). 

Subsection  (a)  addresses  the  Agency's 
obligation  to  honor  valid  claims  of 
conHdential  business  information  made 
by  the  respondent,  when  such  claims 
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have  been  properly  filed  with  the 
Agency. 

Subsection  (b)  imposes  a  mandate  on 
the  Agency  to  treat  the  filed  documents 
in  such  a  way  as  to  reasonably  guard 
against  tampering,  destruction,  loss  or 
theft. 

Subsection  (c)  addresses  and  imposes 
existing  Agency  rules  governing 
reproduction  costs.  Fees  for 
reproduction  of  records  are  applicable 
to  this  proposed  rule. 

Section  28. 28  Withdrawal  or 
Amendment  of  Administrative 
Complaint. 

This  section  establishes  the  forms  and 
deadlines  for  withdrawal  or  amendment 
of  the  administrative  complaint  by  the 
complainant  and  for  notifying  the  other 
participants  of  any  withdrawal  or 
amendment 

(a)  Withdrawal  of  administrative 
complaint.  This  subsection  provides  that 
the  complainant  may  wifiidraw  the 
administrative  complaint  without 
prejudice  (1)  as  of  right  any  time  before 
the  applicable  deadline  of  §  28.20  (a) 
and  (b),  or  the  respondent’s  response, 
whichever  is  sooner;  or  (2]  by 
stipulation  with  the  respondent  or  by 
permission  of  the  Presiding  Officer  at 
any  time  after  the  applicable  deadline 
prescribed  in  §  28.20  (a)  and  (b)  or  the 
respondent’s  response,  whichever  is 
sooner. 

(b)  Amendment  of  administrative 
complaint.  This  subsection  provides  that 
the  complainant  may  amend  the 
complaint  (1)  as  of  right,  any  time  before 
the  expiration  of  the  applicable  deadline 
of  §  28.20  (a)  and  (b)  of  the  proposed 
rule  or  the  respondent’s  response, 
whichever  is  sooner;  or  (2)  by 
stipulation  with  the  respondent  or 
permission  of  the  Presiding  Officer  after 
expiration  of  the  applicable  |  28.20  [aj 
and  (b)  deadline  or  the  respondent’s 
response  in  the  action. 

Section  28.19  Consultation  with  State. 
[Section  309(g)  of  the  Clean  Water  Act 
only] 

Section  309(g}(l]  of  the  Clean  Water 
Act,  33  US.C.  §  1319(g)(1),  specifies  that 
“after  consultation  with  the  State  in 
which  the  violation  occurs”  the 
Administrator  may  “assess  a  class  1 
civil  penalty  . . .  under  this  snbsection.” 
This  section  implements  that  statutory 
requirement  for  consultation  with  the 
appropriate  State  agency.  The  State’s 
opportunity  for  consultation  must  occur 
within  thirty  days  of  the  respondent’s 
receipt  of  the  administrative  complaint. 
The  Agency  may  provide  an  opportnnity 
for  consultation  by  any  reasonable 
means,  including  notii^ng  the 
appropriate  State  official  of  the 


initiation  of  the  action  by  letter,  by 
telephone,  or  in  person.  TTie  record  of 
the  fact  of  consultation  or,  as  applicable, 
the  opportunity  for  consultation,  shall 
become  part  of  the  administrative 
record.  The  substance  of  the 
consultation  is  not  required  to  be  part  of 
the  administrative  record.  See 
§  28.2(b)(4). 

The  Agamy  is  under  no  statutory 
obligation,  and  no  obligation  imposed 
under  this  proposed  part  to  consult  with 
the  affected  State  prior  to  the  initiation 
of  an  action  under  section  309(g)  of  the 
Clean  Water  Act  33  U.S.C.  1319(g).  The 
statute  requires  consultation  only  once 
and  only  before  assessment  of  a  civil 
penalty,  which  is  final  Agency  action. 
EPA  has  decided  in  this  proposal  to 
curtail  its  discretion  to  consult  with  the 
affected  State  at  later  stages  of  a  section 
309(g)  action  only  because  such  late 
consultation  would  interfere  with  the 
timely  and  efficient  administration  of 
this  part.  EPA  interprets  the  statutory 
consultation  requirement  to  govern  the 
federal  relationship  between  two 
sovereigns — the  a^ected  State  and  the 
United  States — and  not  to  invest  any 
defenses  or  rights  in  a  respondent  in  a 
Clean  Water  Act  enforcement  action. 

Section  28.20  Responses  to 
Administrative  Complaint. 

’This  section  of  the  i>roposed  rules 
establishes  the  deadlines  for  the 
respondent  and  (in  the  case  of  the  Safe 
Drinking  Water  Act  and  Section  309[g] 
of  the  Clean  Water  Act]  the  public’s 
participation  in  actions  undataken 
pursuant  to  these  proposed  rules.  It  also 
provides  for  the  respondent’s 
amendment  of  his  response,  and 
describes  the  effect  of  the  respondent’s 
failure  to  make  a  timely  response  or  to 
deny  an  allegation  as  to  liability  in  the 
administrative  complaint. 

(a)  Respondent’s  deadline.  This 
subsection  requires  the  respondent  to 
reply  to  the  administrative  complaint  by 
filing  with  the  Hearing  Clerk  a  timely 
response,  which  is  to  become  part  of  the 
administrative  record  pursuant  to 
§  28.2(b)(9).  This  response  is  due  within 
thirty  days  of  receipt  of  the 
administrative  complaint  or,  if 
applicable,  within  thirty  days  of  receipt 
of  the  Regional  Administrator's 
disapproval  of  a  proposed  consent 
order.  See  §  28.2(o)  for  the  required 
elements  of  a  response.  If  a  respondent 
does  not  timely  provide  a  response,  he  is 
not  a  “party”  or  “participant’*  under  this 
proposed  part,  and  is  subject  to  the 
admission  and  waiver  provisions  of  this 
section. 

An  administrative  action  under  this 
part  may  conclude  in  a  consent  order 
without  the  filing  of  a  response  if  certain 


preconditions  are  met.  In  a  CERCLA, 
EPCRA,  or  CWA  311(b)(6)  action,  the 
parties  may  reach  an  agreement  before 
the  response  is- due.  In  that  situation,  the 
action  concludes  upon  their  compliance 
with  §  §  28.2(i)  and  28.22(a)(1). 

In  a  proceeding  under  the  Safe 
Drinking  W'ater  Act  or  section  309(g)  of 
the  Clean  Water  Act,  the  parties  cannot 
conclude  an  action  without  allowing 
time  for  commenters  to  participate.  The 
procedure  varies  depending  on  whether 
the  commenters’  deadline  precedes  the 
respondent’s,  and  whether  any 
commenters  participate  in  the  action. 
See  §§  28.16(d)  and  28.20(c).  If  the 
commenter’s  deadline  precedes  the 
respondent's  §  28.20(a)  deadline,  and  no 
commenter  participates  in  the  action, 
the  parties  may  conclude  the  action 
before  the  response  is  due  under 
§  28.20(a).  In  many  cases,  however,  the 
commenter’s  deadline  will  fall  after  the 
respondent’s  §  28.20(a)  deadline.  In  that 
circumstance,  if  a  consent  order  is  to 
moot  the  requirement  for  a  response,  the 
parties  must  extend  the  respondent’s 
deadline  under  §  28.20(b)  beyond  the 
commenters’  deadline.  If  no  commenters 
participate  in  the  action,  the  parties  may 
conclude  the  action  without  the  filing  of 
a  response  by  memorializing  a  consent 
order  before  the  respondent’s  5  28.20(b) 
deadline.  §  28.22(a}.  If  a  commenter 
participates,  the  parties  may  lodge  a 
proposed  consent  order  with  the 
Regional  Administrator  under  §  28.22(b]. 
If  the  Regional  Administrator  approves 
the  lodged  consent  order  pursuant  to 
§  28.28(b),  no  response  need  be  filed. 

See  5  28.22  (a),  (b)  (1)  and  (2). 

(b)  Extension  of  respondent’s 
deadline.  Paragraph  (1)  allows  the 
complainant,  in  concert  with  the 
respondent,  to  extend  the  respondent's 
deadline  to  respond  to  the 
administrative  complaint  up  to  120  days 
after  the  respondent’s  receipt  of  the 
administrative  complaint.  Pursuant  to 
paragraph  (2),  upon  notice  of  an  offer  of 
a  penalty  settlement  by  the  respondent 
which  has  been  timely  filed  with  the 
Hearing  Clerk,  the  deadline  for  the 
response  is  extended  by  thirty  days.  The 
purpose  is  to  allow  the  parties  to  engage 
in  informal  settlement  negotiations.  The 
substance  of  the  offer  shall  not  be  filed 
with  the  Hearing  Clerk,  but  only  a  notice 
as  to  the  fact  of  its  existence.  Presiding 
Officers  may  not  become  involved  in  the 
substance  of  any  settlement  offers.  See 
preamble  to  §  28.4(c)(5). 

The  Presiding  Officer  may  not  extend 
a  respondent's  deadline. 

The  Agency  considers  approximately 
four  months  a  reasonable  period  of  time 
to  allow  the  parties  to  attempt  to  reach  a 
settlement  of  the  action,  while  imposing 
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a  time  limit  on  negotiations  that  will 
assist  in  the  timely  resolution  of  actions. 
These  proposed  rules  impose  no 
obligation  on  the  part  of  the  Agency  to 
settle,  or  to  provide  any  extension.  Any 
extension  granted  must  be  by  a  written 
stipulation  filed  with  the  Hearing  Clerk 
within  thirty  days  after  service  of  the 
administrative  complaint  upon  the 
respondent.  These  rules  do  not  authorize 
any  extension  of  a  respondent’s 
deadline  based  upon  the  date  of  the 
Regional  Administrator's  disapproval  of 
a  proposed  consent  order  under 
§  28.28(b)(5).  Consequently,  if  the 
Regional  Administrator  disapproves  a 
proposed  consent  order  more  than 
eighty  nine  days  after  service  of  the 
administrative  complaint,  pursuant  to 
this  subsection  the  respondent's 
deadline  for  a  response  is  not  later  than 
thirty  days  after  the  disapproval. 

EPA  favors  the  resolution  of  disputes 
in  the  most  timely  and  effective  manner 
possible,  and  is  particularly  concerned 
that  it  not  burden  small  or 
unsophisticated  respondents  with 
unnecessary  proceedings.  During  the 
time  before  the  answer  to  the  complaint 
is  due,  the  parties  may  agree  to 
alternative  forms  of  dispute  resolution, 
such  as  various  forms  of  arbitration  or 
mediation.  Use  of  these  means  may 
result  in  a  consent  order,  or  proposed 
consent  order,  or  may  result  in  the 
voluntary  withdrawal  of  the  complaint 
by  the  Agency,  if  that  is  appropriate. 
Consequently,  these  proposed  rules 
favor  the  settlements  of  disputes.  If, 
however,  these  alternative  approaches 
do  not  resolve  the  dispute  at  this  early 
stage,  the  respondent  would  have  to  file 
an  answer  to  the  administrative 
complaint  by  the  deadline  provided 
under  §  28.20  (a)  or  (b),  whichever 
applies.  EPA  solicits  comments  on  the 
use  of  alternative  dispute  resolutions 
prior  to  the  answer  being  filed  in  an 
action  and  solicits  suggestions  as  to 
types  of  appropriate  alternatives. 

(c)  Deadline  for  public  comment  and 
participation.  This  subsection  applies 
only  to  actions  undertaken  pursuant  to 
the  Safe  Drinking  Water  Act  and  section 
309(g)  of  the  Clean  Water  Act.  See 
section  1423(c)(3)  of  the  SDWA,  42 
U.S.C.  300h-2(c)(3).  and  section  309(g)(4) 
of  the  CWA,  33  U.S.C.  1319(g)(4).  which 
require  an  opportunity  for  public 
participation  in  these  proceedings.  The 
Agency  recognizes  that  an  individual 
may  wish  to  submit  comments  for  the 
record,  although  not  become  an  active 
participant  in  the  proceeding.  In  that 
case,  such  timely  comments  within  the 
scope  of  the  action  will  become  part  of 
the  administrative  record  of  the  action, 
pursuant  to  §  28.2(b)(9).  (Comments  that 


are  untimely  or  go  beyond  the  scope  of 
the  administrative  complaint,  however, 
would  not  qualify  under  §  28.2(b)(9)  and 
(15)  to  become  part  of  the  administrative 
record.)  If  the  person  wishes  to  become 
a  participant — a  “commenter"  per  the 
definition  of  §  28.2(g) — that  person 
would  timely  have  to  identify  himself  to 
the  Hearing  Clerk  as  a  commenter, 
submit  appropriate  comments  or  note 
what  allegations  in  the  complaint  he  will 
address  through  his  participation  in  the 
action,  and  provide  the  Clerk  with  a 
return  address.  The  thirty  day  deadline 
provided  in  this  subsection  should  run 
almost  concurrently  with  the  thirty  days 
provided  to  the  respondent,  since  under 
§  28.16(d)  of  the  proposed  rules,  the 
public  notice  is  to  be  provided  “no  later 
than  the  time  of  proof  of  service  of  the 
administrative  complaint.” 

Although  the  public  may  submit 
comments  in  proceedings  under 
CERCLA,  EPCRA  and  CWA  311(b)(6). 
such  comments  do  not  automatically 
become  part  of  the  administrative 
record  of  the  action  unless  admitted  by 
the  Presiding  Officer  pursuant  to 
§  28.2(b)(15).  These  proposed  rules  do 
not  provide  any  opportunity  for  a 
member  of  the  public  to  become  a 
participant  in  a  CERCLA,  EPCRA  or 
CWA  311(b)(6)  proceeding. 

(d)  Admission.  This  subsection 
provides  that  if  the  respondent  fails  to 
make  a  timely  response,  or  fails  to  deny 
any  allegation  included  in  the 
administrative  complaint,  the 
unopposed  allegations  as  to  liability  are 
deemed  admitted  for  purposes  of  the 
action,  and  may  not  later  be  contested. 

(e)  Waiver.  This  subsection  provides 
that  if  the  respondent  fails  to  make  a 
timely  response,  the  respondent  shall 
have  waived  its  opportunity  to  appear  in 
the  action  for  any  purpose,  including 
receiving  notice  of  further  proceedings 
or  opposing  the  arguments  of  Agency 
counsel  in  any  default  penalty 
proceeding  under  §  28.21  of  these 
proposed  rules.  See  also  Moose  Oil  Co. 

V.  United  States,  Civ.  No.  88-1178E 
(N.D.N.Y.  August  6, 1990)  and  Regis  v. 
United  States,  Civ.  No.  88-1179E 
(N.D.N.Y.  August  6, 1990)  (Holding  that 
timely  appeals  to  district  court  under 
SDWA  §  1423(c)(6),  42  U.S.C.  300h- 
2(c)(6),  would  not  be  upheld  on  due 
process  grounds  when  the  respondents 
had  failed  to  avail  themselves  of  their 
right  to  request  a  hearing  and  the 
Agency  had  substantial  evidence  in  the 
record  to  support  its  orders.) 

(f)  Amendment  of  response.  This 
subsection  governs  the  amendment  of 
responses  to  the  administrative 
complaint. 


Paragraph  (f)(1)  authorizes  a 
respondent  who  has  timely  responded  to 
the  complainant’s  administrative 
complaint  to  amend  his  response  no 
later  than  thirty  days  after  the 
complainant  amends  the  administrative 
complaint  pursuant  to  §  28.18. 

Paragraph  (f)(2)  authorizes  a 
respondent  to  amend  his  response  up  to 
thirty  days  before  the  date  set  for  a 
summary  determination  of  liability 
under  §  28.25  or  a  liability  hearing  under 
§  28.26,  whichever  occurs  Hrst,  (1)  if  the 
complainant  agrees  or  (2)  if  the 
Presiding  Officer  permits  only  "upon  a 
finding  of  good  cause  shown,  and  a 
Hnding  that  such  an  amendment  would 
not  prejudice  the  complainant.”  Good 
cause  may  be  present,  for  example,  if 
the  respondent  can  show  that  he  had 
incompetent  counsel,  or  was  unable  to 
help  in  his  defense.  The  complainant 
may  be  prejudiced,  for  example,  if 
allowing  amendment  of  the  response 
would  provide  the  respondent  with  an 
unfair  advantage,  or  an  inappropriate 
delay. 

Section  28.21  Default  Proceedings 

If  the  respondent  fails  timely  to 
respond  pursuant  to  §  28.20  (a)  or  (b), 
there  are  three  important  consequences 
which  ensue.  First,  all  allegations  in  the 
complaint  which  are  unanswered  or  not 
denied  are  deemed  admitted.  Second, 
and  most  importantly,  if  the  complainant 
has  stated  a  cause  of  action,  the 
respondent  will  be  deemed  in  default. 
Third,  the  respondent  shall  have  waived 
its  opportunity  to  appear  in  the  action 
for  any  purpose,  including  contesting  the 
complainant's  arguments  for  the 
imposition  of  a  penalty.  A  respondent 
who  fails  timely  to  respond  to  the 
administrative  complaint  is  not  defined 
as  a  “participant”  per  §  28.2(1).  Further, 
a  defaulting  respondent  waives  the  right 
to  appear  in  the  action  “for  any 
purpose.”  §  28.20(e).  Consequently,  the 
Clerk  is  not  required  under  §  28.9(b)  to 
notify  a  defaulting  respondent  of  a 
§  28.21  default  proceeding. 

If  a  respondent  is  sanctioned  by  a 
Presiding  Officer  pursuant  to  §  28.4(a) 
with  a  finding  of  default,  as  to  the 
complainant’s  claim  or  claims  to  which 
there  has  been  a  default,  the  respondent 
is  no  longer  a  “party”  or  “participant”  in 
the  action.  See  §  28.2(1)  and  (m).  In  the 
case  of  the  sanction  of  default,  which 
the  Agency  expects  a  Presiding  Officer 
to  consider  in  only  the  most  egregious 
circumstances  of  misconduct  or 
recalcitrance,  the  person  in  default,  for 
purposes  of  this  section,  from  that  time 
forward  is  treated  for  the  purpose  of  the 
defaulted  claim  as  if  he  had  failed 
timely  to  respond  pursuant  to  §  28.20  (a) 
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or  (b).  Default  proceedings  are 
bifurcated  into  a  determination  of 
liability  and  the  determination  of  an 
appropriate  remedy. 

(a)  Determination  of  liability.  Under 
subsection  (a),  the  only  factor  to  be 
considered  by  the  Presiding  Officer  in 
determining  liability  is  whether  the 
complaint  states  a  cause  of  action.  If  the 
Presiding  Ofbcer  Hnds  that  the 
complaint  states  a  cause  of  action,  he  is 
to  direct  the  entry  of  the  respondent’s 
default  in  the  administrative  record.  At 
that  point,  the  allegations  of  fact  and 
conclusions  of  law  as  to  liability 
included  in  the  administrative  complaint 
become  recommended  Hndings  of  fact 
and  conclusions  of  law  that  the 
Presiding  Officer  will  transmit  in  a 
recommended  decision  to  the  Regional 
Administrator.  As  noted  earlier,  all 
allegations  unanswered  or  not  denied 
are  deemed  admitted.  If  the  Presiding 
Officer  determines  that  the  complaint 
does  not  state  a  cause  of  action,  the 
Presiding  Officer  shall  permit 
amendment  of  the  complaint  or  shall 
recommend  that  the  Regional 
Administrator  withdraw  the 
administrative  complaint.  Any 
withdrawal  of  an  administrative 
complaint  under  this  proposed  Part  is 
without  prejudice,  since  there  is  no 
ruling  on  the  merits  of  the  action.  See 

§  28.18(a). 

Under  §  28.4(c)(7)  of  this  proposed 
Part,  the  Presiding  Officer  may  not 
‘‘[djismiss  the  administrative 
complaint."  ^ 

(b)  Determination  of  remedy.  Where  a 
determination  of  liability  has  been  made 
by  the  Presiding  Officer  and  made  part 
of  the  administrative  record  by  the 
Hearing  Clerk,  the  Presiding  Officer 
shall  require  the  submission  of  a  written 
argument  by  the  complainant  regarding 
the  appropriate  civil  penalty  to  be 
assessed.  The  complainant  must  provide 
such  an  argument  even  if  the 
administrative  complaint  requested  the 
assessment  of  a  specific  sum.  This 
submission  should  include  any 
supporting  documents  and  must  be 
submitted  within  thirty  days  of  receipt 
of  the  entry  of  respondent’s  default.  If 
complainant  submits  such  information 
upon  opening  the  administrative  record 
under  §  28.16(e),  there  is  no  need  for  the 
thirty  day  period  to  run.  A  failure  by  the 
complainant  to  provide  written 
argument  to  the  Presiding  Officer  under 
this  section  may  result  in  a  failure  by  the 
complainant  to  carry  its  burden  of 
persuasion  as  to  remedy.  As  the 
respondent  has  waived  its  opportunity 
to  appear  in  any  action  by  failing  timely 
to  respond,  this  communication  by  the 
complainant  to  the  Presiding  Officer  is 


not  a  prohibited  communication.  See 
§  28.2(p)(l). 

Depending  on  the  statute  under  which 
the  complainant  is  proceeding,  specific 
statutory  factors  must  be  addressed  in 
the  written  argument  supporting  the 
proposed  penalty.  For  penalty  actions 
under  section  309(g)  of  the  CW^, 
CERCLA  and  section  325(b)  of  EPCRA, 
Congress  has  instructed  the  Agency  to 
consider  "the  nature,  circumstances, 
extent  and  gravity  of  the  violation  or 
violations  and,  with  respect  to  the 
violator,  ability  to  pay,  any  prior  history 
of  such  violations,  the  degree  of 
culpability,  economic  benefit  or  savings 
(if  any)  resulting  from  the  violation,  and 
such  other  matters  as  justice  may 
require.”  Section  109(a)(3)  of  CERCLA, 
42  U.S.C.  9609(a)(3),  and  section 
325(b)(1)(C)  of  EPCRA,  42  U.S.C. 
11045(b)(1)(C).  See  also  section  309(g)(3) 
of  eWA,  33  U.S.C.  1319(g)(3) 
(substantively  identical  provision).  'Hie 
statutory  factors  applicable  to  actions 
under  section  311(b)(6)  of  the  Clean 
Water  Act  are  “the  seriousness  of  the 
violation  or  violations,  the  economic 
benefit  to  the  violator,  if  any,  resulting 
from  the  violation,  the  degree  of 
culpability  involved,  any  other  penalty 
for  the  same  incident,  any  history  of 
prior  violations,  the  nature,  extent,  and 
degree  of  success  of  any  efforts  of  the 
violator  to  minimize  or  mitigate  the 
effects  of  the  discharge,  the  economic 
impact  of  the  penalty  on  the  violator, 
and  any  other  matters  as  justice  may 
require.”  33  U.S.C.  1321(b)(8).  For 
penalty  actions  under  the  SDWA,  the 
argument  is  limited  to  the  seriousness  of 
the  respondent’s  violation  or  violations, 
any  economic  benefit  respondent 
enjoyed  resulting  from  the  violation,  any 
history  of  such  violations,  any  good  faith 
efforts  by  the  respondent  to  comply  with 
the  applicable  requirements,  the 
economic  impact  of  the  penalty  on  the 
respondent,  and  such  other  matters  as 
justice  may  require.  Section  1423(c)(3)(B) 
of  SDWA,  42  U.S.C.  300h-2(c)(3)(B). 

The  complainant  has  the  burden  of 
presenting  arguments  to  the  Presiding 
Officer — the  burden  of  persuasion — 
regarding  the  assessment  of  an 
appropriate  civil  penalty.  See  §  28.10(e). 
The  complainant,  however,  does  not 
have  the  burden  of  persuading  Agency 
decisionmakers  regarding  the  civil 
penalty  based  on  the  respondent’s 
inability  to  pay,  or  regarding  the 
respondent’s  economic  savings,  if  the 
respondent  has  failed  to  come  forward 
with  that  information  by  the  applicable 
deadline.  See  §§  28.10  (b)(2)  and  (e)  and 
28.24  (b)(2)  and  (c).  By  defaulting,  the 
respondent  has  admitted  all  allegations 
and  has  waived  its  right  to  appear  in  the 


action.  A  default  results  in  an 
unrebuttable  presumption  that  the 
respondent  can  pay  any  assessed 
penalty  and  has  enjoyed  an  economic 
benebt.  See  §§  28.10(b)  and  28.20  (d) 
and  (e).  In  the  absence  of  any  showing 
by  the  complainant  as  to  the  amount  of 
economic  benefit,  however,  the 
Presiding  Ofbeer  may  take  appropriate 
official  notice  of  any  relevant 
information  on  that  subject,  or  may 
assign  a  token  amount  as  the  economic 
benefit. 

In  addition,  for  SDWA  actions  in 
which  the  complainant  is  requesting 
compliance,  the  burden  of  persuasion 
regarding  the  reasonableness  of  the 
requested  relief  rests  with  the 
complainant. 

The  Presiding  Ofbeer  shall  prepare 
and  transmit  his  recommended  decision 
to  the  Regional  Administrator,  as 
outlined  in  §  28.27,  after  reviewing  the 
written  argument  and  the  administrative 
record.  The  remaining  procedures  are 
identical  to  those  used  for  contested 
actions.  See  Subpart  D — Post-Hearing.  If 
the  Regional  Administrator  issues  an 
order  assessing  a  penalty,  the  Regional 
Administrator  shall  make  findings  of 
fact  which  establish  the  Agency’s 
subject  matter  jurisdiction  and  the 
respondent’s  violation  of  applicable  law, 
shall  set  forth  conclusions  of  law,  and 
shall  assess  an  appropriate  penalty  after 
taking  into  account,  and  providing  a 
discussion  of,  the  application  of  penalty 
factors  he  must  consider  under 
applicable  law.  This  requirement 
explicitly  addresses  the  decision  in 
Katzson  Brothers,  Inc.  v.  EPA.  The 
respondent  shall  pay  any  civil  penalty 
assessed  no  later  than  thirty  days 
following  the  effective  date  provided  in 
the  order  pursuant  to  §  28.31.  Upon  the 
failure  of  a  respondent  to  pay  an 
assessed  penalty,  the  Agency  may 
collect  the  penalty  under  applicable  law. 
See,  e.g.,  section  309(g)(9)  of  the  Clean 
Water  Act,  33  U.S.C.  1319(g)(9). 

Section  28.22  Consent  Order 

(a)  Agreement  of  parties.  The  parties 
may  agree  to  settle  any  administrative 
action  brought  under  this  proposed  rule 
by  entering  into  a  consent  order  at  any 
time  prior  to  the  taking  of  final  Agency 
action.  This  settlement  must  comply 
with  §  28.2(i).  Except  in  cases  in  which  a 
commenter  has  participated  under  the 
Safe  Drinking  Water  Act  or  section 
309(g)  of  the  Clean  Water  Act,  the  action 
may  not  conclude  until  the  parties  file 
the  consent  order  with  the  Hearing 
Clerk  and  provide  a  copy  to  the 
Presiding  Officer.  The  Presiding  Officer 
has  no  authority  under  these  rules  to 
disapprove  or  void  a  consent  order 
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signed  by  the  parties  pursuant  to  this 
section.  Any  consent  order  signed  by  the 
parties  under  this  section  has  the  force 
and  effect  of  an  order  signed  by  the 
Regional  Administrator  under  §  28.28 
upon  filing  with  the  Hearing  Clerk, 
except  that  the  signatory  respondent's 
waiver  of  his  appeal  rights  under  this 
subsection  and  §  28.2(i)(6}  provides  for 
greater  finality.  In  the  case  of  a  SDWA 
or  CWA  309(g)  action  in  which  a 
commenter  participates,  the  Regional 
Administrator  must  approve  and  issue 
each  proposed  consent  order  before  it 
may  become  effective.  Under  the  SDWA 
and  CWA  309(g),  the  effective  date  of  a 
consent  order  is  subject  further  to  the 
rights  of  commenters.  See  §  28.28(f)  (1) 
and  (3). 

The  rules  limit  the  scope  of  the 
settlement  to  the  allegations  set  forth  in 
the  administrative  complaint  and  the 
legality  of  the  relief  agreed  to  by  the 
parties.  See  §§  28.2(i)  and  28.26(b)(1). 

(b)  Submission  of  proposed  consent 
order.  This  subsection  sets  forth 
procedures  for  the  consideration  of 
consent  orders  by  the  Regional 
Administrator  in  Safe  Drinking  Water 
Act  or  Clean  Water  Act  309(g)  actions  in 
which  a  commenter  participates. 

In  other  actions  involving  settlement 
under  this  part,  the  parties  may 
conclude  the  action  (see  subsection  (a) 
of  this  section),  but  because  all  timely 
public  comment  under  the  SDWA  and 
CWA  309(g)  is  part  of  the  administrative 
record,  and  because  the  final  Agency 
action  must  be  based  on  the 
administrative  record,  under  paragraph 
(b)(1)  the  thirty  day  public  comment 
period  set  forth  by  §  28.20(c)  must  run 
before  parties  in  a  SDWA  or  CWA 
309(g)  action  can  lodge  a  proposed 
settlement.  It  also  requires  that  the 
parties,  upon  the  request  of  the  Regional 
Administrator,  provide  a  written 
explanation  of  the  legality  of  the 
proposed  order.  See  also  §  28.10(c).  No 
consent  order  lodged  under  this 
paragraph  may  be  given  effect  unless 
the  Regional  Administrator  approves  it 
pursuant  to  {  28.28(b).  Consequently, 
pursuant  to  §  28.22  (b)(l)(i)  and  (b)(4), 
all  timely  public  comments  will  be  made 
available  to  the  Regional  Administrator 
before  he  makes  a  decision  on  whether 
or  not  to  approve  the  proposed  consent 
order.  Under  section  309(g)  of  the  Clean 
Water  Act,  the  delay  in  lodging  the 
consent  order  until  the  comment  period 
has  run  will  also  minimize  the 
possibility  that  the  Regional 
Administrator  would  be  required  under 
$  28.30(b)  to  set  aside  an  order  on 
consent  for  failure  to  consider  material 
evidence,  since  commenters  would  have 
had  an  opportunity  to  provide  the 


Agency  decisionmaker  with  necessary 
material  information  to  consider  in 
making  a  decision  on  the  legality  of  the 
proposed  consent  order.  See  also  section 
309(g)(4)(C)  of  the  Clean  Water  Act,  33 
U.S.C.  §  1319(g)(4)(C).  The  parties  may 
satisfy  the  requirement  of  subparagraph 
(b)(l)(ii)  ip  whatever  form  may  be 
appropnate,  from  a  cover  letter  to  a 
brief  with  supporting  documentation. 

Paragraph  (b)(2)  provides  for  the 
automatic  suspension  of  proceedings 
upon  the  lodging  of  the  consent  order. 

Paragraph  (b)(3)  requires  that  the 
complainant  shall  serve  any  non¬ 
signatory  participant,  i.e.,  any 
commenter  or  any  non-settling 
respondent,  with  a  copy  of  the  proposed 
consent  order  when  the  consent  order  is 
lodged,  and  notify  the  participant  of  the 
suspension  of  the  proceeding  pending 
action  of  the  Regional  Administrator. 

The  non-signatory  participants  may  not 
communicate  with  the  Presiding  Officer 
or  Regional  Administrator  regarding  the 
merits  of  the  proposed  consent  order. 

See  §§  26.2(p)(2)  and  28.12(c)(2). 

Paragraph  (b)(4)  recites  the 
obligations  of  the  Hearing  Clerk  upon 
the  lodging  of  a  SDWA  or  CWA  309(g) 
proposed  consent  order.  Under  the 
Rules,  the  Hearing  Clerk  shall  not 
provide  the  Presiding  Officer  with  a 
copy  of  the  proposed  consent  order,  but 
only  notification  that  is  has  been 
received  and  transmitted  to  the  Regional 
Administrator.  The  Presiding  Officer 
needs  to  know  of  the  lodging  of  the 
proposed  consent  order  in  order  to 
oversee  the  suspension  of  the 
proceeding  pursuant  to  §  28.22(b)(2)  of 
the  propos^  rules.  However,  because 
the  Presiding  Officer  may  be  called  upon 
to  provide  the  Regional  Administrator 
with  a  recommended  decision  in  the 
event  of  the  Regional  Administrator's 
disapproval  of  the  proposed  consent 
order,  the  Presiding  Officer  is  not  to 
read  or  discuss  with  any  person  the 
proposed  settlement  terms.  See 
§§  28.2(p)(2)  and  28.13(a). 

Paragraph  (b)(5)  establishes  an 
inclusive,  alternate  definition  of  the 
administrative  record  for  proceedings 
concluded  pursuant  to  this  subsection 
and  9  28.28(b).  If  the  parties  have  agreed 
to  setde  their  dispute,  there  is  no  need  to 
limit  the  scope  of  the  administrative 
record  underlying  that  resolution,  or  to 
expend  Agency  resources  determining 
the  boundaries  of  an  appropriate  record. 
However,  in  the  case  of  a  partial 
settlement  use  of  this  alternative 
definition  does  not  support  the  inclusion 
in  the  administrative  record  in  the  still- 
active  remainder  of  the  action  of  any 
documents  filed  with  the  Hearing  Clerk. 
The  certifiable  administrative  record  for 


any  remaining  issues  is  defined  by 
§  28.2(b). 

A  proposed  consent  order  is  not  filed 
with  the  Hearing  Clerk  by  the  parties, 
but  lodged.  It  therefore  becomes  part  of 
the  administrative  record  only  if  the 
proposed  order  is  ultimately  approved. 
See  9  28.28(d).  Paragraph  (b)(5)  ensures, 
in  concert  with  9  9  28.2(p)(2)  and  28.12(a) 
(defining  and  prohibiting  prohibited 
communication)  that,  in  the  event  the 
Regional  Administrator  rejects  a 
proposed  settlement  and  the  action  is 
thereafter  adjudicated  on  the  merits,  the 
Presiding  Officer  does  not  make  a 
recommended  decision  to  the  Regional 
Administrator  based  in  any  part  on  the 
parties’  settlement  positions  previously 
rejected  by  the  Regional  Administrator, 
and  further  ensures  that  the  Presiding 
Officer  is  not  involved  in  any  settlement 
discussions  between  the  parties.  See 
also  99  28.4(c)(3)  and  28.13(a) 
(concerning  groimds  for  requesting  an 
alternate  Presiding  Officer). 

Additionally,  the  rules  contemplate 
that  the  Presiding  Officer  will  not  be 
privy  to  the  actual  terms  of  the 
settlement  unless  the  consent  order  is 
approved  and  issued  by  the  Regional 
Administrator.  9  28.5(h).  Compare 
99  28.2(p)(2).  28.4(c)(5).  28.13(a)  and 
28.22(b)(5)  with  9  2a2^a)(l)  ({noviding 
for  the  I^siding  Officer’s  certification 
of  the  administrative  record).  This 
limitation  is  intended  to  avoid 
prejudicing  the  Presiding  Officer  in  the 
event  that  the  Regional  Administrator 
disapproves  the  proposed  settlement, 
necessitating  that  the  action  continue. 
This  approach  is  similar  to  that 
employed  by  the  federal  court  system  in 
its  dual  use  of  so-called  settlement 
judges  as  well  as  trial  judges.  The 
Agency  does  not  intend  that  either  party 
should  risk  compromising  its  litigation 
position  by  agreeing  to  a  settlement 
proposal  that  would  be  available  to  the 
Presiding  Officer;  this  would  discourage 
settlement,  and  the  Agency  intends  by 
these  rules  to  promote  the  settlement  of  ‘ 
disputes. 

Section  28.23  Prehearing  Conference 

This  section  provides  for  a  prehearing 
conference  between  the  Presiding 
Officer  and  the  parties  in  order  to 
consider  matters  which  may  expedite 
the  disposition  of  the  proceedings,  as 
well  as  to  set  the  time  and  place  for 
further  proceedings.  The  Agency 
anticipates  that,  upon  the  filing  of  a 
response,  the  Presiding  Officer  will 
promptly  issue  a  directive  to  the  parties 
which  (1)  schedules  the  time,  and,  if  the 
conference  is  conducted  in  person,  the 
place  of  the  prehearing  conference;  and 
(2)  advises  the  parties  of  the  matters 
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which  will  be  the  subject  of  the 
prehearing  conference. 

(a)  Time  and  form  of  conference.  To 
promote  the  efficient  and  timely 
initiation  and  administration  of  actions 
brought  under  this  rule,  §  28.23 
establishes  a  strict  time  frame  in  which 
the  Presiding  Officer  must  hold  the 
prehearing  conference.  Accordingly, 
subsection  (a)  requires  a  prehearing 
conference  be  held  no  later  than  thirty 
days  following  the  filing  of  the  response. 
In  all  cases  the  Presiding  Officer  shall 
memorialize  his  rulings  no  later  than 
fifty  days  following  the  filing  of  a 
response.  See  §  28.23  (a)  and  (d).  In 
some  cases,  it  may  be  advisable  for  the 
parties  to  appear  before  the  Presiding 
Officer  in  person;  however,  the  Agency 
expects  that  in  many  cases,  the 
prehearing  conference  will  be  conducted 
by  telephone. 

(b)  Purposes  of  conference.  This 
subsection  sets  forth  the  purposes  of  the 
prehearing  conference.  If  no  party 
requests  an  information  exchange,  the 
Presiding  Officer  may  not  schedule  one. 
The  Presiding  Officer  may,  within  his 
discretion,  further  limit  the  scope  of  the 
information  exchange  (see  also 

§  28.24(b)],  although  the  Agency  does 
not  anticipate  such  limitations  occurring 
unless  the  parties  have  entered  into  a 
stipulation  that  moots  the  usefulness  of 
a  more  complete  information  exchange. 

If  the  complainant  has  already  filed 
with  the  Hearing  Clerk  all 
documentation  the  Agency  intends  to 
provide  in  the  action,  and  states  that  the 
Agency  seeks  no  further  information 
from  the  respondent,  the  Presiding 
Officer  may  forego  all  but 
supplementary  exchanges,  since 
elimination  of  the  initial  exchange 
would  speed  the  action  by  as  much  as 
sixty  days  without  prejudicing  either 
party. 

(c)  Time  and  place  of  further 
proceedings.  Under  paragraph  (c)(1).  the 
Presiding  Officer  is  to  set  a  time  and 
place  for  a  proceeding  on  the  merits, 
such  as  a  summary  determination  of 
liability  or  an  accelerated  recommended 
decision  under  §  28.25  or  a  hearing 
under  §  28.26.  The  proceeding  may  be 
scheduled  to  occur  no  sooner  than  thirty 
days  following  the  prehearing 
conference.  This  interval  allows  the 
parties  time  to  prepare.  Under 
paragraph  (c)(2),  either  party  may, 
however,  within  ten  days  of  receipt  of 
notice  of  the  scheduling  of  the  further 
proceedings,  request  in  writing  that  the 
Presiding  Officer  schedule  such 
proceeding  at  a  difierent  time  or 
location. 

(d)  Preheoring  order.  Subsection  (d) 
provides  that,  within  twenty  days 
following  the  prehearing  conference,  the 


Presiding  Officer  shall  issue  a  written 
prehearing  order  to  memorialize  the 
rulings  the  Presiding  Officer  made  at  the 
prehearing  conference,  including  rulings 
on  such  procedural  issues  as  the  time 
and  place  of  further  proceedings  and,  if 
appropriate,  deadlines  for  the 
submissions  of  stipulations  of  fact  or 
amendments  to  the  pleadings.  The 
Presiding  Officer  may  also  set  forth  any 
stipulations  of  fact  or  conclusions  of  law 
agreed  to  by  the  parties  during  the 
prehearing  conference.  The  Agency  is 
aware  that  certain  unforeseen 
circumstances  may  arise  after  the 
prehearing  order  is  issued  and  therefore 
subsection  (d)  provides  that  the 
Presiding  Officer  may  modify  the 
prehearing  order  as  necessary  to  aid  in 
the  efficient  administration  of  justice. 
The  deadline  for  the  parties  to  complete 
the  exchange  of  information  as  provided 
for  in  the  prehearing  order  may  not  be 
modified  under  this  subsection.  In  Clean 
Water  Act  and  Safe  Drinking  Water  Act 
actions,  however,  the  Presiding  Officer 
may  delay  the  completion  of  an 
exchange  pursuant  to  §  28.24(c)(2). 

Section  28.24  Information  Exchange 

This  section  establishes  the  authority 
of  the  parties  to  require  the  provision  of 
information  under  the  relevant 
administrative  enforcement  hearing 
provisions  of  applicable  law.  Nothing  in 
this  section  or  this  proposed  part  affects 
the  right  of  the  Agency  to  gather 
information  under  other  applicable  law, 
such  as  section  308  of  the  Clean  Water 
Act,  33  U.S.C.  1318,  section  1423(c)(8)  of 
the  Safe  Drinking  Water  Act,  42  U.S.C. 
300h-2(c)(8),  or  section  104(e]  of 
CERCLA,  42  U.S.C.  9604(e).  or  the  right 
of  any  person  to  request  information  of 
the  Agency  under  other  applicable  law. 
See  §  28.1. 

(a)  Authority.  This  subsection  sets 
forth  the  exclusive  role  of  this  section  in 
information  exchanges,  and  provides 
that  this  section  is  available  only  if  a 
respondent  is  a  “party”  in  the  action. 

See  §§  28.2(m)  and  28.20(e].  The 
Presiding  Officer  has  no  authority  under 
this  part  to  require  parties  to  provide 
any  more  information  than  this  section 
explicitly  authorizes. 

(b)  Scope  of  exchange.  Discovery  is 
not  constitutionally  or  statutorily 
required  in  this  forum.  See  Chemical 
Waste  Management  v,  EPA,  873  F.2d 
1477  (D.C.  Cir.  1989)  and  NLRB  v. 
Interboro  Contractors,  Inc.,  432  F.2d  854 
(2d  Cir.  1970).  The  Agency  proposes  to 
strictly  limit  administrative  discovery  to 
expedite  and  simplify  litigation  under 
this  part.  This  approach  is  implicitly 
authorized  by  Congress,  since  it  helps 
the  Agency  carry  out  the  purposes  of  the 


administrative  enforcement  authorities 
of  the  relevant  statutes.  See  the 
legislative  materials  referenced  in  the 
discussion  above  of  §  28.1  and  Davis, 
Administrative  Law  Treatise,  vol.  1, 

§  5.03.  Operation  of  this  part  does  not 
prevent  the  parties  from  voluntarily 
agreeing  to  widen  the  scope  of  a 
prehearing  exchange;  they  may  stipulate 
to  other  means  or  subjects  of  discovery. 

Under  subsection  (b),  the  information 
that  may  be  exchanged  is  limited  to  (1) 
documents  intended  to  be  introduced  at 
proceedings  under  this  part  for  purposes 
other  than  the  impeachment  of  a 
witness’  testimony  and  not  already  filed 
with  the  Hearing  Clerk  under  §  28.16(e) 
(see  §§  28.2[b][l]  and  28.16[e]  regarding 
documents  ^e  complainant  may  have 
filed  at  the  time  the  action  is  initiated); 
(2)  witness  lists,  qualifications  of  expert 
witnesses  and  the  subject  matter  of 
intended  witness  testimony;  and  (3) 
information  known  to  the  respondent 
relating  to  the  respondent's  inability  to 
pay  a  civil  penalty  or  relating  to  any 
economic  advantage  accruing  to  the 
respondent  as  a  result  of  his  alleged 
violations  of  law.  Other  forms  of 
discovery,  including  the  taking  of 
depositions,  issuance  of  requests  for  the 
production  of  documents,  and  requests 
for  admissions,  are  not  permitted  unless 
stipulated  to  by  the  parties  pursuant  to 
subsection  (a).  Documents  filed  by  the 
complainant  with  the  Hearing  Clerk 
pursuant  to  §  28.16(e]  are  already 
available  to  adverse  parties  under 
§  28.17. 

(c)  Timing  of  exchange.  This 
subsection  governs  the  timing  of  the 
information  exchange.  Paragraph  (1) 
applies  to  actions  under  all  applicable 
laws;  paragraph  (2)  applies  only  to  the 
Clean  Water  Act  and  Safe  Drinking 
Water  Act. 

The  sixty  day  deadline  in  paragraph 
(c)(1)  ensures  that  litigation  under  this 
part  be  as  quick  and  efficient  as 
possible,  and  does  not  allow  undue 
delays  in  scheduling  information 
exchanges.  If  it  would  be  more  efficient, 
the  Presiding  Officer  may  schedule  more 
than  one  round  of  information  exchange, 
as  long  as  the  final  round  concludes 
within  sixty  days  from  the  date  of  the 
prehearing  conference.  Where 
appropriate,  and  in  particular  in 
instances  in  which  the  complainant  has 
announced  the  filing  of  its  liability  and 
remedy  case  and  forgoes  requesting 
additional  information  of  the 
respondent,  the  Presiding  Officer  may 
eliminate  all  exchange  except  for 
supplemental  exchange.  See  preamble 
discussion  to  §  28.16. 

The  sixty  day  deadline  of  §  28.24(c)(1) 
is  not  amendable  by  a  prehearing  order 
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issued  under  §  28.23(d),  but  in  Clean 
Water  Act  and  Safe  Drinking  Water  Act 
actions,  the  Presiding  Officer  may 
extend  the  exchange  deadline  according 
to  the  terms  of  {  28.24(c)(2).  Unlike 
CERCLA,  for  example,  in  which 
Congress  expressed  a  preference  for 
expedited  settlements  in  a  “special 
notice"  provision  under  Section  122(e), 
42  U.S.C.  9622(e),  the  CWA  and  SDWA 
contain  no  specific  expedited  settlement 
language.  The  Agency  also  anticipates 
that,  unlike  CERCLA  and  EPCRA,  the 
CWA  and  SDWA  violations  subject  to 
this  part  will  not  be  primarily  reporting 
violations.  litigation  in  water  cases  may 
at  times  require  an  extension  of  the 
sixty  day  information  exchange 
deadline  of  S  28.24(cXl). 

Since  the  parties  may  extend  the 
respondent's  deadline  to  120  days  under 
S  28.20(c),  participate  in  a  prehearing 
conference  30  days  following  that,  and 
receive  60  days  for  the  exchange  of 
information,  diey  will  have  as  mudi  as 
seven  months’  grace  before  facing  a 
final  administrative  discovery  deadline. 
In  addition,  in  all  actions  the  parties 
may  supplement  the  exchange  of 
information  with  newly  learned 
information  regarding  witnesses  and  the 
introduction  of  documents.  EPA  does 
not  believe  that  seven  months  is  an 
unreasonably  short  period  of  time  in 
which  to  prepare  for  limited  discovery  in 
an  administrative  action. 

Because  new  information  concerning 
witnesses  or  documents  may  develop 
after  an  information  response  deadline 
passes,  the  parties  may  supplement 
information  provided  under 
§  28,24(bXl);  if  a  party  chooses  not  to 
provide  supplementary  information, 

§  28.24(e)  prevents  use  of  such 
witnesses  or  documents.  EPA  therefore 
expects  parties  to  voluntarily 
supplement  information  on  these 
subjects.  In  any  dispute  over  when  a 
supplementing  requested  party  became 
aware  of  the  supplementary 
information,  the  requested  party  bears 
the  burden  of  going  forward  and  of 
proof,  since  that  party  has  the  best 
access  to  relevant  facts. 

The  Agency  does  not  anticipate  that 
issues  regarding  a  respondent's  inability 
to  pay  a  civil  penalty  or  economic 
benefit  received  will  materially  change 
in  the  interim  between  the  end  of  the 
prehearing  order  discovery  period  and  a 
determination  of  remedy,  and  therefore, 
in  considering  the  need  for  effective 
administrative  penalty  proceedings 
against  the  unlikelihood  of  a  material 
change  in  a  respondent’s  financial 
position,  has  stnick  a  balance  by  not 
providing  for  an  opportunity  to 
supplement  the  information  exchange  on 


these  issues.  If  the  respondent  does  not 
provide  information  on  those  subjects 
by  the  prehearing  order  deadline  (as  it 
may  be  extended  pursuant  to 
§  28.24(c)(2)  in  Clean  Water  Act  and 
Safe  Drinking  Water  Act  actions), 
subparagraph  (e)(1)  (iii)  and  (iv) 
sanctions  apply. 

The  seven  day  rule  is  proposed  to 
discourage  the  abusive  litigation 
practice  of  delaying  a  response  until  the 
eve  of  a  hearing,  and  then  flooding  the 
requestor  with  boxes  of  unsorted  and 
often  lai;gely  unresponsive  documents.  If 
such  an  event  occurs,  or  if  the  Presiding 
Officer  determines  that  the  party 
providing  the  supplemental  information 
had  such  information  on  hand  before  the 
initial  exchange  deadline  set  forth  in  the 
prehearing  order,  the  sanctions  of 
§  28.24(e)  apply.  Under  S  28.24(c)(1).  the 
Presiding  Officer  may  not  allow,  without 
good  cause,  a  party's  supplemental 
response  to  a  request  for  witness 
information  to  be  provided  later  than 
seven  days  before  a  summary 
determination  of  liability  under  §  28.25, 
a  liability  hearing  under  §  28.26,  or  a 
determination  of  remedy,  whichever 
occurs  first 

Paragraph  (2)  provides  that  in  a  CWA 
or  SDWA  action,  the  Presiding  Officer 
may  under  this  paragraph,  for  good 
cause  shown,  extend  the  deadline  for 
the  exchange  of  information  for  a  period 
not  to  exceed  30  days.  Good  cause  for 
delaying  the  exchange  includes  the 
illness  of  a  participant  or  the  imminence 
(but  not  just  possibility)  of  settlement, 
but  does  not  include  neglect  or 
inattention  by  the  parties  or  their 
counsel  to  the  demands  of  the 
administrative  action.  The  Agency 
intends  that  the  Presiding  Officer  will 
promptly  respond  to  a  request  for  a 
delay.  The  parties  may  subsequently 
request  individual  extensions  of  up  to  30 
days  each,  based  on  a  showing  of  good 
cause  for  each  such  subsequent  request. 

(d)  Service.  Subsection  (d)  provides 
that  each  party  shall  serve  the 
information  upon  each  other  party  and 
the  Presiding  Officer.  Information 
exchanged  under  this  section  is  not  by 
definition  of  §  28.2(b)  part  of  the 
administrative  record  of  the  proceeding, 
except  as  the  Presiding  Officer  may 
include  it  under  §  S  28.2(b)(15)  and 
28.27(a)(1).  The  proposed  rules  provide 
for  service  upon  the  Presiding  Officer  so 
that  he  may  oversee  compliance  with 
the  requirements  of  this  section  or 
summarily  determine,  on  his  ovm 
initiative,  whether  there  are  grounds  for 
a  summary  determination  of  liability  or 
for  an  accelerated  recommended 
decision.  The  Agency  expects  the 
Presiding  Officer  to  include  all  such 


relevant  documents  in  the 
administrative  record  in  any  action  in 
which  the  Presiding  Officer  sua  sponte 
makes  such  a  determination.  See 
§§  28.2(b)(15)  and  2a25(d)(2). 

(e)  Sanctions.  This  subsection 
establishes  both  mandatory  and 
discretionary  sanctions  for  failure  to 
comply  with  the  requirements  of  §  28.24. 
See  ARCO  v.  U.S.  Department  of 
Energy.  769  F.2d  771,  795-96  (D.C.  Cir. 
1984)  (an  administrative  agency  may 
establish  sanctions  in  hearing 
procedures  as  part  of  a  general  grant  of 
authority  by  the  legislature).  For 
example,  if  a  party  fails  timely  to 
provide  the  name  and  all  supporting 
information  regarding  any  witness  it 
intends  to  present  at  a  hearing  under 
§  28.26  of  this  proposed  part,  such 
witness  may  not  be  presented.  Similarly, 
if  a  party  fails  timely  to  produce  a 
document  it  intends  to  introduce  at  such 
a  hearing,  that  document  may  not  be 
introduced  to  prove  the  truth  of  what  it 
asserts.  It  may,  however,  be  introduced 
solely  to  impeach  the  testimony  of  an 
adverse  witness.  The  Presiding  Officer 
may  also  impose  additional  sanctions 
that  are  just  and  proper  (short  of  fine  or 
imprisonment)  on  a  party  that  fails  to 
comply  fully  with  the  requirements  of 
this  section. 

Section  28.25  Summary  Determination 
and  Accelerated  Recommended 
Decision 

This  section  authorizes  summary 
adjudication  of  the  allegations,  without 
further  proceedings,  either  upon  the 
request  of  a  party,  or  on  the  initiative  of 
the  Presiding  Officer,  whenever  the 
Presiding  Officer  finds  there  are  no 
material  facts  in  dispute  and  a  party  is 
entitled  to  judgment  as  a  matter  of  law. 

It  also  authorizes  the  Presiding  Officer 
to  accelerate  the  transmittal  of  his 
recommended  decision  to  the  Regional 
Administrator  if  there  is  no  compelling 
need  for  additional  fact-finding  on 
remedy  issues. 

(a)  Initiation.  Paragraph  (a)(1) 
provides  that  either  party  may  request  a 
summary  determination  or  an 
accelerated  recommended  decision  at 
any  time  after  service  of  the  response 
until  30  days  before  the  time  set  for  a 
§  28.26  liability  hearing.  The  Presiding 
Officer  may,  however,  for  good  cause 
shown,  grant  a  party  leave  to  file  a 
request  for  summary  determination  at 
any  time  before  the  close  of  the  liability 
hearing.  Under  paragraph  (a)(2),  the 
Presiding  Officer  may  on  his  own 
summarily  determine  any  of  the 
allegations  only  after  the  time  for  the 
exchange  of  information  pursuant  to 
§  28.24  has  run  and  only  after  he  has 
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examined  the  entire  administrative 
record.  The  Presiding  Officer  may 
accelerate  the  transmittal  of  the 
recommended  decision  upon  finding 
liability  in  a  summary  determination  or 
upon  stipulation  as  to  liability  by  the 
parties,  if  there  is  no  need  for  further 
fact-finding  as  to  remedy. 

(b)  Response.  Under  this  subsection, 
the  party  against  whom  a  request  for 
summary  determination  or  accelerated 
recommended  decision  has  been  made 
may  serve  a  response  to  the  request  or  a 
counter-request  for  summary 
determination  or  for  an  accelerated 
reconunended  decision,  or  both,  within 
20  days  of  his  receipt  of  the  request, 
unless  (1)  the  Presiding  Officer 
establishes  a  different  schedule,  or  (2) 
the  request  was  made  more  than  twenty 
days  before  the  response  to  the 
complaint  was  due,  in  which  case  the 
response  to  the  motion  cannot  be  due 
before  the  answer  response  deadline  of 
§  28.20(a)(1).  A  party  against  whom  a 
counter-request  has  been  made  may, 
under  this  subsection,  serve  a  response 
to  the  counter-request  within  20  days  of 
his  receipt  of  the  counter-request.  Such  a 
response  is  not  to  be  considered  an 
argument  in  reply  for  purposes  of  f  28.8 
of  these  rules. 

The  parties  must  serve  copies  of  the 
request,  the  response,  or  the  counter¬ 
request,  as  appropriate,  on  each 
participant  in  the  action  and  ffle  the 
original  with  the  Hearing  Clerk.  See 
§  28.9.  Whether  the  parties  can  submit 
reply  briefs  is  discretionary  with  the 
Presiding  Officer  under  {  28.8;  however, 
the  Agency  anticipates  that  reply  briefs, 
but  not  sur-reply  briefs,  will  be  allowed 
in  most  summary  determinations.  Any 
legal  argument  filed  under  this  section 
must  comply  with  the  limitations  in 
§  28.8. 

(c)  Form  and  record  of  argument 
Although  the  Presiding  Officer  has  the 
discretion  to  require  oral  argument  of 
each  participant  under  subsection  (c), 
the  Agency  expects  that  the  majority  of 
requests  and  counter-requests  for  a 
summary  determination  or  an 
accelerated  recommended  decision  will 
be  decided  on  the  pleadings.  The 
Presiding  Officer  may  not  entertain 
argument  regarding  settlement  positions 
or  allow  collateral  attacks  on  Agency 
action  in  argument  under  this  section. 
This  subsection  also  requires  that  the 
Presiding  Officer  maintain  and  file  a 
permanent  record  of  any  oral  argument 
under  this  section. 

(d)  Basis  for  ruling.  This  subsection 
sets  forth  the  Presiding  Officer’s  basis 
for  ruling  on  summary  determination  or 
accelerating  a  recommended  decision. 
This  subsection  provides  the  basis  for  a 
decision  to  grant  or  deny  a  request  for 


summary  determination,  or  on  his  own 
decide  to  grant  a  complete  or  partial 
summary  determination.  See  also 
§  28.25(a)(2).  “Compelling  need,"  as 
used  here,  refers  to  the  need  of  the 
Agency  decisionmakers  to  have  an 
adequate  record  upon  which  to  base 
Hnal  Agency  action  and  represents  a 
stringent  standard  to  be  met  before 
testimony  is  allowed  on  the  subject  of 
remedy.  If  the  Presiding  Officer  Hnds 
that  accelerating  a  recommended 
decision  is  not  appropriate,  he  shall 
schedule  a  proceediiig  under  §  28.26(h). 

(e)  Determination  of  liability.  If  the 
Presiding  Offfcer  renders  a  summary 
determination  on  less  than  ail  of  the 
allegations,  he  shall  issue  a  ruling  which 
speciffes  which  allegations  are 
materially  in  dispute  and  which 
allegations  are  not  materially 
controverted.  The  Presiding  Officer  shall 
promptly  serve  such  ruling  on  each 
participant  and  the  action  shall  continue 
on  the  allegations  for  which  there  is  a 
material  controversy.  At  the  time  the 
Presiding  Officer  resolves  the  remaining 
issues  in  the  action,  he  shall  incorporate 
the  elements  of  his  ruling  into  the 
recommended  decision  he  transmits  to 
the  Regional  Administrator. 

(f)  Determination  of  genuine  issue  of 
fact  If  the  Presiding  Officer  denies  a 
request  for  summary  determination,  he 
shall  promptly  issue  to  each  participant 
his  ruling  on  the  matter  and  ffie  action 
shall  continue  on  the  factual  allegations 
in  dispute.  His  ruling  is  not  subject  to 
appeal.  See  S  28.14(a). 

(g)  Supplementation  of  administrative 
record,  lliis  subsection  requires  the 
Presiding  Officer  to  include  in  the 
administrative  record  those  exchanged 
documents  that  he  considered  in  making 
a  summary  determination  on  his  own 
initiative.  Such  docximents  may  not 
become  part  of  the  administrative 
record  unless  the  Presiding  Officer  files 
them  with  the  Hearing  Clerk  pursuant  to 
§  28.2(b)  of  this  part. 

Subpart  C — ^Hearing 
Section  28.26  Hearing 

This  section  has  been  proposed  to 
ensure  a  fair  and  impartial  hearing  for 
the  respondent,  advance  the 
Congressional  interest  in  timely  and 
efficient  administrative  enforcement 
actions  and,  in  the  case  of  the  Safe 
Drinking  Water  Act  and  section  309(g) 
of  the  Clean  Water  Act,  provide  for  the 
participation  of  commenters. 

As  stated  throughout  this  preamble, 
the  proposed  rules  attempt  both  to 
promote  expeditious  proceedings  and  to 
protect  the  interests  of  justice.  Toward 
that  end,  the  Presiding  Officer  is 
authorized  under  subparagraph  (b)(2)(iv) 


to  limit  the  number  of  witnesses  and  the 
scope  and  extent  of  both  the  direct  and 
cross-examination  and  subsections  (d) 
and  (e)  confirm  that  respondents  (or 
other  participants)  may  not  make 
counterclaims  or  cross-claims  within  the 
administrative  forum.  See,  e.g.,  section 
509(b)(2)  of  the  Clean  Water  Act,  33 
U.S.C.  1369(b)(2);  see  also  §§  28.1  and 
28.4(c)(6).  Should  a  party  or  other 
participant  wish  to  engage  in  affirmative 
litigation  with  the  Agency,  it  may  do  so 
to  the  extent  authorized  by  statute  or 
regulation  in  the  appropriate  judicial 
forum,  or  in  another  administrative 
forum, 

(a)  Scope  of  hearing.  The  proposed 
rules  contemplate  that  the  issues  that 
must  be  administratively  adjudicated 
under  this  part  be  limited  to  the 
resolution  of  disputed  allegations 
necessary  for  the  trier  of  fact  to  rule  on 
liability  issues.  Consistent  with  the  aim 
of  streamlining  the  administrative 
adjudicatory  process,  the  Agency 
encourages  the  Presiding  Officer,  where 
appropriate,  to  have  the  parties  enter 
into  stipulations  setting  forth  all 
imdisputed  issues  of  fact  and  defining 
disputed  issues  of  fact  prior  to  the 
commencement  of  the  hearing.  See 

§  28.23(b)(1)  (prehearing  order).  Remedy 
issues  may  be  addressed  pursuant  to 
this  section  in  the  participants’  closing 
argument,  whether  under  subsection  (i) 
or  (k),  or  in  the  specific  remedy 
proceeding  established  under  subsection 

(h).  Remedy  issues  are  not  addressed 
within  the  adjudicative  context  set  forth 
in  the  remainder  of  this  section. 

(b)  Conduct  of  hearing.  The  overriding 
intent  of  the  procedures  set  forth  for  the 
conduct  of  liability  hearings  under  this 
section  is  that  the  Presiding  Officer 
conduct  a  liability  hearing  that  meets  all 
requirements  of  procedural  due  process. 
Subsection  (b)  sets  forth  the  duties  and 
authorities  of  the  Presiding  Officer  in 
conducting  a  proceeding  to  determine 
liability  in  an  action  under  this  part. 

(c)  Testimony.  Subsection  (c)  provides 
for  the  taking  of  testimony  in  any  form 
that  is  most  efficient  under  the 
circumstances,  at  the  discretion  of  the 
Presiding  Officer.  The  Agency 
anticipates  that  the  most  efficient  form 
of  testimony  may  vary  from  program  to 
program.  In  water  actions,  for  example, 
EPA  anticipates  the  primary  use  of  oral 
testimony;  in  CERCLA  actions,  EPA 
expects  written  testimony  to 
predominate.  No  matter  what  form  of 
testimony  is  permitted,  the  proposed 
rules  contemplate  that  the  ^siding 
Officer  will  make  adequate  provision  to 
ensure  that  each  party  retains  its  right  of 
cross-examination  if  the  witness  is 
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available  to  testify  or  is  subject  to  a 
subpoena. 

(d)  Admission  of  evidence.  As  is 
typical  in  administrative  proceedings, 
strict  adherence  to  the  Federal  Rules  of 
Evidence  is  not  required  by  the 
proposed  rules.  With  one  exception,  all 
testimony  or  documentation  that  is 
“relevant,  material  or  of  significant 
probative  value,”  including  hearsay,  is 
admissible,  as  long  as  the  witness 
presenting  the  information  is  subject  to 
cross-examination  by  any  opposing 
party.  See  §  28.26(f). 

The  fact  that  the  Presiding  Officer  is 
not  required  to  apply  the  Federal  Rules 
does  not  preclude  the  Presiding  Officer 
from  relying  on  the  Federal  Rules  (or 
other  evidentiary  rules]  as  guidance,  in 
whole  or  in  part,  in  making  evidentiary 
rulings  in  a  liability  hearing.  The  only 
requirement  under  this  part  is  that  all 
evidence  admitted  meet  the  criteria  for 
admissibility  set  forth  above.  But  see, 
limitation  on  scope  of  cross-examination 
in  §  28.26(f).  Where  authenticity  or 
identification  is  in  dispute,  this 
subsection  also  authorizes  the  Presiding 
Officer  to  require  the  authentication  of 
any  writing  or  the  identification  of  voice 
communications. 

(e)  Official  notice.  The  substantive 
standard  for  the  taking  of  “official" 
notice  under  this  subsection  is  derived 
from  Rule  201  of  the  Federal  Rules  of 
Evidence.  Like  the  Federal  Rule,  the 
proposed  rule  is  intended  to  govern  only 
notice  of  adjudicative  facts,  not 
legislative  facts.  “Adjudicative  facts,” 
are  described  in  the  Notes  of  the 
Advisory  Committee  on  Proposed 
[Federal]  Rules  as  those  facts  “to  which 
the  law  is  applied  in  the  process  of 
adjudication.”  Unlike  the  Federal  Rule, 
however,  under  the  proposed  rule,  the 
Presiding  Officer's  decision  to  take 
official  notice  is  discretionary  in  all 
cases,  whereas  Federal  Rule  201(d) 
requires  the  court  to  take  judicial  notice 
“if  requested  by  a  party  and  supplied 
with  the  necessary  information.” 

Further,  the  Presiding  Officer  may  not 
take  official  notice  of  facts  relating  to 
settlement,  as  described  in  $  28.4(c)(5), 
or  facts  relating  to  a  person's  challenge 
to  a  final  State  or  Agency  action. 

(f)  Cross-examination.  Subsection  (f) 
has  been  designed  to  be  generally 
consistent  with  Rule  611(b]  of  the 
Federal  Rules  of  Evidence,  although  in 
these  proposed  regulations  cross- 
examination  is  limited  to  the  scope  of 
the  direct  examination.  These  rules  do 
not  allow  a  party  to  use  cross- 
examination  as  a  supplement  to  the 
limited  and  exclusive  administrative 
discovery  process  provided  by  §  28.24. 
Parties  may  cross-examine  a  witness 
presented  by  a  commenter  to  the  same 


extent  as  if  the  witness  had  been 
presented  by  an  opposing  party. 

(g)  Elements  and  order  of 
presentation.  This  subsection  describes 
the  usual  agenda  for  a  liability  hearing 
under  this  proposed  part.  The  order  and 
content  of  such  a  hearing  may  be  altered 
by  the  Presiding  Officer  on  a  case-by- 
case  basis.  The  proposed  rules 
contemplate  that  each  party  has  an 
opportunity  to  make  an  opening 
statement  (with  the  Agency  making  its 
opening  statement  first),  that  the  Agency 
put  on  its  prima  facie  case,  and  that  the 
respondent  thereafter  has  an 
opportunity  to  present  its  defense. 

It  is  only  by  leave  of  the  Presiding 
Officer  that  parties  may  present  rebuttal 
and  sur-rebuttal  testimony,  except  that 
any  party  has  the  right  to  present 
rebuttal  testimony  after  any  commenter 
witnesses  are  heard.  In  the  case  of  the 
SDWA  and  section  309(g)  of  the  CWA, 
under  paragraph  (5)  commenters  may, 
after  presentation  of  the  parties'  cases- 
in-chief,  offer  into  evidence  a  witnesses’ 
previously  identified  testimony.  The 
twenty  day  notification  requirement 
upon  commenters  set  forth  in  this 
paragraph  is  analogous  to  requirements 
imposed  upon  the  parties  under  the 
information  exchange  rule  in  §  28.24, 
and  is  intended  to  reduce  unfairness  and 
surprise.  Unlike  the  parties,  commenters 
are  not  subject  to  prehearing 
administrative  discovery.  See  §  28.24. 

(h)  Remedy  issues.  The  Agency 
recognizes  that  there  may  be  actions  in 
which  underlying  facts  which  are 
material  to  statutory  penalty  assessment 
factors,  or,  in  the  case  of  the  Safe 
Drinking  Water  Act,  which  directly  bear 
on  the  reasonableness  of  the  requested 
remedy,  are  so  deeply  disputed  that  the 
Presiding  Officer  may  have  a  compelling 
need  to  hear  testimony  on  subject  of 
remedy.  Remedy  testimony  is 
appropriate  when  other  means  of 
establishing  an  adequate  record  fail. 

(i)  Closing  argument.  Participants  may 
present  oral  closing  arguments  at  the 
discretion  of  the  Presiding  Officer,  and 
such  closing  arguments  should  address 
both  liability  and  remedy  issues.  The 
participants  may  submit  documentation 
supporting  their  argument.  If  the 
Presiding  Officer  does  not  allow  oral 
closing  argument,  the  Agency 
anticipates  that  he  would  solicit  the 
submission  of  written  proposed 
recommended  findings  of  fact  and 
conclusions  of  law  as  to  liability  and 
remedy  under  subsection  (k)  in  order  to 
ensure  that  he  hears  remedy  arguments. 

(j)  Hearing  record.  Subsection  (i) 
requires  the  Presiding  Officer  to  create  a 
verbatim  record  of  the  hearing  by  any 
permanent  and  reliable  means,  and  file 
it  with  the  Hearing  Clerk.  The  filed 


record  is  part  of  the  administrative 
record  of  the  proceeding  pursuant  to 
§  28.2(b)(10). 

(k)  Findings  and  conclusions. 
Subsection  (j)  authorizes  the  Presiding 
Officer  to  solicit  from  the  participants' 
proposed  recommended  findings  of  fact 
and  conclusions  of  law  as  to  liability 
and  remedy,  along  with  any  supporting 
documentation  regarding  the  remedy, 
prior  to  submitting  his  recommended 
decision  to  the  Regional  Administrator. 

Subpart  D — ^Post-Hearing 

Section  28.27  Recommended  Decision 

(a)  Preparation  and  transmission. 

This  subsection  requires  that  the 
Presiding  Officer  shall,  following  an 
appropriate  determination  of  the 
complainant’s  legal  claim  (under  S  28.21, 
§  28.25,  or  §  28.26],  or  following  a 
remedy  determination:  (1)  Certify  the 
administrative  record  as  complete  and 
in  compliance  with  the  requirements  of 
this  part;  (2)  Make  the  administrative 
record  available  to  the  Regional 
Administrator,  and,  (3)  Prepare  and 
transmit  a  recommended  decision  to  the 
Regional  Administrator. 

In  concert  with  the  definition  of 
“recommended  decision”  set  forth  at 
§  28.2(r),  this  subsection  requires  that 
the  Presiding  Officer  base  his 
recommended  decision  on  the 
administrative  record  and  consider  any 
penalty  factors  required  by  applicable 
law.  The  purpose  of  this  subsection  is  to 
ensure  that  the  recommended  decision 
clearly  sets  forth  the  legal  and  factual 
bases  underlying  any  final  Agency 
action  undertaken  by  the  Regional 
Administrator.  The  Presiding  Officer’s 
authority  to  prescribe  a  remedy  is 
limited  to  recommending  the  withdrawal 
of  the  administrative  complaint  or 
recommending  the  issuance  of  an  order. 
In  the  case  of  a  recommended  decision 
concerning  the  appropriateness  of  a 
compliance  order  under  section  1423(c) 
of  the  Safe  Drinking  Water  Act,  42 
U.S.C.  300h-2,  the  Presiding  Officer  is 
also  required  to  provide  an  explanation 
of  the  reasonableness  of  the 
recommended  remedy. 

The  purpose  and  effect  of  this 
subsection  assures  that  any 
recommended  decision  by  the  Presiding 
Officer  and,  ultimately,  final  Agency 
action  by  the  Regional  Administrator  is 
based  on  the  administrative  record, 
includes  consideration  of  all  the 
statutory  penalty  assessment  factors 
and  expresses  appropriate  reasons  for 
each  factual  or  legal  conclusion.  These 
provisions  embody  constitutional  due 
process  requirements,  and  further 
provide  any  reviewing  court  with  a  clear 
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path  to  the  Agency's  administrative 
record  and  the  reasoning  imderlying  its 
decision. 

(b)  Publication.  This  subsection 
requires  the  Presiding  Offlcer  to  file  a 
copy  of  his  recommended  decision  with 
the  Hearing  Clerk  at  the  time  of  its 
transmittal  to  the  Regional 
Administrator.' The  Hearing  Clerk  is 
required  to  serve  each  participant  with  a 
copy  of  the  recommended  decision. 

§  28.9(b). 

Publication  of  the  recommended 
decision  does  not  invest  any  participant 
or  other  person  with  any  procedural 
rights  not  already  described  in  this 
proposed  part  or  under  applicable  law. 
In  particular,  the  publication  of  the 
recommended  decision  does  not 
authorize  its  recipients  to  make  motions 
to  the  Presiding  Offlcer  for  his 
reconsideration  or  withdrawal  of  the 
recommendation,  does  not  affect  the 
prohibition  against  prohibited 
communication  set  forth  in  §  28.12,  and 
does  not  authorize  administrative 
appeals  prohibited  by  §  28.14(a)  of  this 
proposed  part.  Publication  of  the 
recommended  decision  does  not 
authorize  any  person  to  provide  a 
document  of  any  kind  to  the  Regional 
Administrator  regarding  his  decision 
under  §  28.28.  Such  communication  is 
not  to  be  considered  by  the  Regional 
Administrator  under  §  28.2(b),  and  may 
result  in  sanctions  against  the  person 
submitting  the  document.  §  28.12(c). 

Section  28.28  Decision  of  the  Regional 
Administrator 

This  section  sets  out  the  form  of  and 
criteria  for  the  Regional  Administrator’s 
decision  resolving  the  action,  discusses 
the  method  of  public  notice  of  such 
decision,  and  establishes  the  effective 
date  of  any  order  issued  by  the  Regional 
Administrator  under  this  part.  It  also 
provides  that  the  Regional 
Administrator’s  decision  constitutes 
final  Agency  action  for  the  purposes  of 
any  right  of  judicial  review.  This  section 
does  not  provide  for  a  briefing 
opportunity  for  participants  in  the  action 
to  lobby  the  Regional  Administrator  on 
his  decision.  See  preamble  discussion 
regarding  §  28.27(d).  The  purpose  of  this 
section  is  to  describe  the  procedures  the 
Regional  Administrator  shall  follow  in 
concluding  actions  taken  under  this  part 
in  a  manner  that  provides  a  clear 
statement  of  the  factual  and  legal  bases 
for  the  decision  and  creates  and 
preserves  a  record  for  any  judicial 
appeal. 

(a)  Contested  or  default  order.  This 
subsection  sets  forth  the  alternative 
remedies  which  may  be  ordered  by  the 
Regional  Administrator  as  a  result  of 
proceedings  under  this  proposed  part 


and  provides  that  the  Regional 
Administrator’s  decision  must  be  based 
on  applicable  law  and  the 
administrative  record,  which  includes 
the  reconunended  decision  of  the 
Presiding  Officer.  See  §  28.2(b)(ll). 

In  accordance  with  this  subsection, 
upon  receipt  of  the  Presiding  Officer’s 
recommended  decision,  the  Regional 
Administrator  may  either  withdraw  the 
complaint  if  the  Administrator 
concludes  that  the  complainant  has  not 
sustained  its  burden  of  proof,  or  issue  an 
order  granting  the  requested  relief,  in 
whole  or  in  part.  Any  decision  by  the 
Regional  Administrator  under  this  part 
must  be  in  writing,  supported  by  clear 
reasons  based  on  the  administrative 
record  and  applicable  law,  and  include 
a  statement  of  the  right  to  judicial 
review  and  of  the  procedures  and 
deadlines  for  obtaining  judicial  review. 
In  the  case  of  section  309(g)  of  the  Clean 
Water  Act,  33  U.S.C.  1319(g),  the  order 
shall  also  note  the  right  of  a  commenter 
to  petition  for  a  penalty  proceeding  in 
accordance  with  §  28.26(h)  of  this  rule.  If 
the  Regional  Administrator  rejects  the 
recommendation  of  the  Presiding 
Offlcer,  the  explanation  for  that 
rejection  is  to  be  reduced  to  writing  and 
made  part  of  the  administrative  record. 
See  §  28.28(d). 

In  any  order  issued  under  this  part  the 
Regional  Administrator  is  required  to  (1) 
make  findings  of  fact  which  establish 
the  Agency’s  subject  matter  jurisdiction 
and  the  respondent’s  violation  of 
applicable  law,  and  (2)  set  forth 
conclusions  of  law.  In  the  case  of  a 
penalty  order,  the  decision  must  include 
a  discussion  of  the  applicable  penalty 
factors  which  were  considered  in  the 
assessment  of  a  penalty  under  the 
particular  statute  and  set  forth  the 
penalty  assessed.  In  the  case  of  a 
compliance  order  under  the  Safe 
Ehinking  Water  Act,  the  decision  must 
also  include  an  explanation  of  the 
reasonableness  of  the  required 
compliance,  including  the 
reasonableness  of  the  time  provided  for 
compliance. 

(b)  Consent  Order.  This  subsection 
sets  forth  the  criteria  for  the  Regional 
Administrator’s  review  of  a  proposed 
consent  order  in  a  Clean  Water  Act  or 
Safe  Drinking  Water  Act  action  in  which 
a  commenter  participates. 

This  subsection  takes  into  account  the 
limitations  imposed  on  the  Presiding 
Offlcer  when  the  parties  lodge  a 
proposed  consent  order.  Because  the 
Presiding  Officer  does  not  certify  the 
administrative  record  in  a  consent  order 
proceeding  (see  S  28.27(a)(1)),  the 
administrative  record  in  the  case  of  a 
proposed  consent  order  is  defined  to 
include  “all  documents  that  have  been 


filed  with  the  Hearing  Clerk  by  the 
participants  before  the  time  the 
proposed  consent  order  is  lodged  and 
any  written  explanation  of  the  legality 
of  the  proposed  order  submitted  *  *  * 
by  the  parties  *  *  *.’’  §  28.22(b)(5).  Since 
the  Presiding  Officer  may  not  see  a 
proposed  consent  order,  he  may  not 
advise  the  Regional  Administrator  as  to 
its  legality.  Consequently,  upon  the 
Regional  Administrator’s  request,  the 
parties  themselves  advise  the  Regional 
Administrator.  See  also  §  S  28.10(c). 
28.22(b)(l)(ii)  and  28.28(b)(1).  In  order  to 
avoid  the  Residing  Officer’s  knowledge 
of  the  proposed  consent  order  or 
reasons  for  it,  the  parties’  explanation 
becomes  part  of  the  administrative 
record  only  if  the  Regional 
Administrator  approves  the  proposed 
order.  See  §§  28.5(m),  28.22(b)(5)  and 
28.28(d).  For  similar  reasons,  the 
Regional  Administrator’s  explanation  to 
the  parties  of  his  disapproval  of  a 
proposed  consent  order  may  not  become 
available  to  the  Presiding  Officer  by 
becoming  part  of  the  administrative 
record.  See  §  §  28.5(h)  and  28.28(d). 

(c)  Publication.  TTiis  subsection 
provides  that  the  Hearing  Clerk  shall 
send  a  copy  of  any  signed  order 
(whether  by  consent  or  not)  by  the 
Regional  Administrator  to  the  Presiding 
Officer  and  each  participant  within 
seven  days  of  the  decision.  The  Regional 
Administrator  therefore  must  promptly 
provide  his  signed  order  to  the  Hearing 
Clerk.  The  Regional  Administrator  is  to 
send  a  copy  of  each  contested  or  default 
order  to  the  Administrator  to  enable  the 
Administrator  to  determine  whether  to 
suspend  implementation  of  the  order  for 
the  purpose  of  reviewing  its  conclusions 
of  law  under  §  28.29. 

(d)  Completion  of  administrative 
record.  This  subsection  provides  for  the 
completion  of  the  administrative  record 
after  the  Presiding  Officer’s  role  in  an 
action  is  concluded.  Certain  actions 
taken  by  the  Regional  Administrator  or 
Administrator  occur  after  the  Presiding 
Officer  has  transmitted  a  recommended 
decision,  and  this  subsection  provides 
the  means  by  which  those  actions 
become  part  of  the  administrative 
record.  See  also  §  28.2(b). 

(e)  Date  of  issuance.  Tlie  decision  is 
deemed  issued  five  days  following  the 
date  of  mailing  of  the  Regional 
Administrator’s  Order  to  the 
respondent.  This  period  of  time 
conforms  to  the  five  day  rule  for  the 
presumption  of  mail  delivery  prescribed 
by  §  28.7(b). 

(f)  Effective  date.  iTiis  subsection 
provides  that  any  order  issued  under 
this  part  becomes  efiective  thirty  days 
after  issuance  unless  the  Administrator 
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suspends  the  implementation  of  the 
order  under  §  28.29,  a  judicial  appeal  is 
taken  under  the  provisions  of  the 
applicable  statute  or,  in  the  case  of 
section  309(g)  of  the  Clean  Water  Act,  if 
a  commenter  Hies  a  timely  petition  for 
reconsideration  under  $  28.30.  No  person 
may  stay  the  elective  date  of  an 
administrative  order  by  attempting  to 
appeal  it  administratively.  See 
§  28.14(a).  No  interested  person  (as 
dehned  by  §  28.2(k))  may  lobby  the 
Administrator  to  suspend 
implementation  of  the  order  under 
§  28.29.  See  §§  28.2  (b)  and  (p),  28.12, 
and  28.14. 

(g)  Final  Agency  action.  This 
subsection  provides  that  the  decision  of 
the  Administrator  to  approve  a  consent 
agreement  or  issue  an  order  constitutes 
final  Agency  action  on  its  effective  date 
for  the  purposes  of  any  judicial  appeal. 
Withdrawal  of  the  complaint,  however, 
does  not  constitute  final  Agency  action 
under  this  part.  Withdrawal  of  an 
administrative  complaint,  therefore,  is 
without  prejudice  to  the  complainant. 

See  also  §  28.18(a). 

Section  28.29  Sua  Sponte  Review 

This  section  authorizes  the 
Administrator  to  review  rulings  by 
Regional  Administrators  in  actions 
under  this  proposed  part  on  issues  of 
law,  but  does  not  authorize  the 
Administrator  to  become  involved  in 
fact-finding,  or  to  second  guess  the 
amount  of  a  penalty  issued  by  the 
Regional  Administrator,  or  to  overturn 
orders  issued  on  consent.  The  Agency 
anticipates  that  the  review  authority 
will  be  exercised  infi^quently,  but 
believes  that  this  authority  is  necessary 
to  ensure  a  consistent  Agency  position 
on  applicable  law.  Without  a  provision 
for  sua  sponte  review,  the  Agency  would 
have  no  opportunity  to  reconcile 
conflicting  regional  decisions,  or  to 
reconcile  inconsistencies  with  the 
interpretation  of  law  provided  by  the 
federal  courts. 

The  thirty-day  period  for  the 
Administrator's  review  matches  the 
thirty-day  delay  of  the  effective  date  of 
a  §  28.28  order.  Consequently,  the 
review  period  will  not  create  any 
additional  period  of  uncertainty 
regarding  the  finality  of  the  Regional 
Administrator's  decision. 

The  Administrator  is  to  withdraw  a 
Regional  Administrator's  order  if  the 
Administrator  determines  that  the 
Agency  lacks  jurisdiction  to  assess  a 
penalty  or  compliance  remedy,  or  if  the 
Administrator  determines  that  the 
respondent  is  not  liable  under 
applicable  law.  The  Administrator  is  to 
remand  an  administrative  order  if  he 
determines  that  elements  of  the 


respondent's  liability  are  different  from 
those  found  by  the  Regional 
Administrator,  and  the  remedy  should 
be  conformed  to  the  amended 
conclusions  of  law,  or  if  he  finds  that  the 
order  does  not  meet  the  requirements  of 
§  28.28(a)(3),  such  as  a  failure  to  provide 
clear  reasons  for  the  decision.  The 
Administrator  shall  allow  the  Regional 
Administrator's  order  to  issue 
unchanged  if  the  Administrator,  upon 
review,  finds  the  order  legally  sufficient 
and  agrees  with  all  material  conclusions 
of  law. 

Parties  are  not  permitted  under  these 
regulations  administratively  to  appeal 
adverse  rulings.  See  §§  28.2  (b)  and  (p), 
28.12  and  28.14(a). 

Section  28.30  Petition  to  Set  Aside  an 
Order.  [Section  309(g)  of  the  Clean 
Water  Act  Only.] 

(a)  Initiation.  This  subsection 
implements  section  309(g)(4)(C)  of  the 
Clean  Water  Act.  33  U.S.C.  1319(g)(4)(C). 
which  gives  commenters  the  right  to 
petition  for  a  hearing  on  the  penalty 
within  30  days  of  issuance  of  an  order  if 
the  commenter  was  given  no 
opportunity  (other  than  that  provided  by 
§  28.20(c))  to  present  argument  or 
information  in  a  proceeding  conducted 
under  §  28.21,  §  28.22,  §  28.25,  or  §  28.26 
of  this  proposed  part.  For  purposes  of 
this  part,  a  “commenter  participatiiig  in 
[the]  action”  must  meet  the 
requirements  of  §§  28.2(g)  and 
28.20(c)(2)  to  have  standing  to  request  a 
Regional  Administrator  to  set  aside  a 

§  28.28  order. 

(b)  Granting  of  petition.  The  Regional 
Administrator  is  to  grant  such  a  petition 
and  set  aside  the  order  as  to  its 
assessment  of  a  penalty  if  he  finds  that 
the  commenter  is  presenting  material 
evidence  not  considered  in  the  order, 
and  that  either  the  Presiding  Officer  had 
not  afforded  the  commenter  an 
opportunity  for  argument  in  the 
proceeding  or  the  Regional 
Administrator  had  issued  the  order  on 
default  or  on  consent  without 
conducting  a  proceeding  under  5  28.25  or 
§  28.26.  If  the  Regional  Administrator 
grants  such  a  petition,  he  is  to  instruct 
the  Presiding  Officer  to  redetermine  the 
penalty  through  an  appropriate  penalty 
proceeding. 

(c)  Denial  of  petition.  This  subsection 
authorizes  the  Regional  Administrator, 
pursuant  to  the  terms  of  Section  309(g) 
of  the  Clean  Water  Act.  to  deny  a 
petition  to  set  aside  an  order  if  the 
commenter  fails  to  provide  him  with 
material  evidence  not  considered  in  the 
issuance  of  the  challenged  order.  As 
required  by  statute,  such  a  denial, 
together  with  the  reasons  for  the  denial, 
shall  be  published  in  the  Federal 


Register.  Section  309(g)(4)(C)  of  the 
CWA,  33  U.S.C.  §  1319(g)(4)(C). 

Section  28.31  Payment  of  Assessed 
Penalty 

This  section  specifies  the  time  and 
method  of  payment  of  assessed 
penalties.  Contested  or  default  penalties 
must  be  paid  within  thirty  days  of  the 
effective  date  of  the  order  assessing 
them,  while  consent  penalties  shall  be 
paid  according  to  the  terms  of  the 
consent  order.  Respondent  is  to  pay  by 
certified  or  cashier's  check,  unless  that 
requirement  is  waived  by  the  Presiding 
Officer  for  good  cause.  In  no  case  shall 
the  Presiding  Officer  waive  the 
condition  of  payment  by  certified  or 
cashier's  check  when  such  a  waiver  may 
endanger  the  Agency's  receipt  of  funds. 
The  payment  is  to  be  sent  to  the  address 
provided  by  Agency  counsel,  or  set  forth 
in  the  order.  Penalties  paid  pursuant  to 
section  311(b)(6)  of  the  Clean  Water  Act, 
33  U.S.C.  §  1321(b)(6),  are  to  be  paid  to 
the  Oil  Spill  Liability  Trust  Fund, 
established  under  section  9509  of  the 
Internal  Revenue  Code  of  1986,  26  U.S.C. 
9509,  as  required  by  section  2002(s)  of 
Public  Law  101-380,  the  Oil  Pollution 
Act  of  1990. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  purposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
such  circumstances,  a  regulatory 
flexibility  analysis  is  not  required. 

This  regulation  will  not  impose 
significant  costs  on  any  small  entities. 
The  overall  economic  impact  on  small 
entities  is  expected  to  be  slight.  In 
addition,  the  rule  is  procedural  and  does 
not  impose  additional  regulatory 
requirements  on  small  entities. 
Accordingly,  I  hereby  certify  that  these 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  These  regulations,  therefore,  do 
not  require  a  regulatory  flexibility 
analysis. 

Executive  Order  No.  12291 

Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and  thus  subject  to  the 
requirement  to  prepare  a  Regulatory 
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Impact  Analysis.  The  notice  published 
today  is  not  major  because  the  proposed 
rule  will  not  result  in  an  effect  on  the 
economy  of  $100  million  or  more,  will 
not  result  in  increased  costs  or  prices, 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  and 
innovation,  and  will  not  signiHcantly 
disrupt  domestic  or  export  markets. 
Therefore,  the  Agency  has  not  prepared 
a  Regulatory  Impact  Analysis  under  the 
Executive  Order. 

Paperwork  Reduction  Act 

These  proposed  rules  do  not  contain 
any  information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.). 

List  of  Subjects  in  40  CFR  Part  28 

Administrative  practice  and 
proC'idure,  Hazardous  substances. 
Penalties,  Superfund,  Water  pollution 
control. 

Dated:  June  11, 1991. 

William  K.  Reilly, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
be  amended  by  adding  the  following 
new  part  28  as  follows: 

PART  28— CONSOLIDATED  RULES  OF 
PRACTICE  GOVERNING  THE 
ADMINISTRATIVE  ASSESSMENT  OF 
CLASS  I  CIVIL  PENALTIES  UNDER 
THE  CLEAN  WATER  ACT,  THE 
COMPREHENSIVE  ENVIRONMENTAL 
RESPONSE,  COMPENSATION,  AND 
LIABILITY  ACT,  AND  THE 
EMERGENCY  PLANNING  AND 
COMMUNITY  RIGHT-TO-KNOW  ACT, 
AND  THE  ADMINISTRATIVE 
ASSESSMENT  OF  CIVIL  PENALTIES 
UNDER  PART  C  OF  THE  SAFE 
DRINKING  WATER  ACT 

Subpart  A— General  Provisions 

Sec. 

28.1  Purpose  and  scope. 

28.2  Definitions. 

28.3  Number  and  gender. 

28.4  Presiding  Officer. 

28.5  Hearing  Clerk. 

28.6  Representation  by  Counsel. 

28.7  Computation  of  time. 

28.8  Limitations  on  written  legal  arguments 
or  statements. 

28.9  Service  of  documents. 

28.10  Parties’  burdens  of  going  forward, 
proof  and  persuasion. 

28.11  Subpoenas. 

28.12  Prohibited  communication. 

28.13  Request  for  alternate  Presiding 
Officer. 

28.14  Unavailability  of  administrative 
appeal;  limitation  on  requests  for 
reconsideration. 

28.15  Prospective  effect  of  this  Part. 


Subpart  B — Prehaaring 

28.16  Initiation  of  action. 

28.17  Availability  of  documents  filed  with 
the  Hearing  Clerk. 

28.18  Withdrawal  or  amendment  of 
administrative  complaint. 

28.19  Consultation  with  State  [Section 
309(g)  of  the  Clean  Water  Act  only]. 

28.20  Responses  to  administrative 
complaint. 

28.21  Default  proceedings. 

28.22  Consent  orders. 

28.23  Prehearing  conference. 

28.24  Information  exchange. 

28.25  Summary  determination  and 
accelerated  recommended  decision. 

Subpart  C— Hearing 

28.26  Liability  hearing. 

Subpart  D— Post-Hearing 

28.27  Recommended  decision. 

28.28  Decision  of  the  Regional 
Administrator. 

28.29  Sua  sponte  review. 

28.30  Petition  to  set  aside  an  order  [Section 
309(g)  of  the  Clean  Water  Act  only). 

28.31  Payment  of  assessed  penalty. 
Authority:  33  U.S.C.  1319(g)  and  1321(b)(6); 

42  U.S.C.  9609(a):  42  U.S.C.  $  11045(b)(1), 
(c)(1),  (c)(2)  and  (d);  and,  42  U.S.C.  S  300h- 
2(c). 

Subpart  A — General  Provisions 
§  28.1  Purpose  and  Scope. 

This  part  sets  forth  procedures  for  the 
efncient  and  timely  initiation  and 
administration  of  administrative  actions 
under  sections  309(g)(2)(A)  and 
311(b)(6)(A)  and  (B)(i)  of  the  Clean 
Water  Act  (CWA),  33  U.S.C. 
1319(g)(2)(A)  and  1321(b)(6)(A)  and 
(B)(i);  certain  actions  under  section 
1423(c)  of  the  Safe  Drinking  Water  Act 
(SDWA),  42  U.S.C.  300h-2(c):  section 
109(a)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA),  42  U.S.U. 
9609(a);  and.  certain  actions  under 
section  325(b)(1),  (c)(1),  (c)(2),  and  (d)  of 
the  Emergency  Planning  and  Community 
Right-To-Know  Act  (EPCRA),  42  U.S.C. 
11045(b)(1),  (c)(1),  (c)(2)  and  (d).  Nothing 
in  this  part  authorizes  any  person  to 
challenge  in  any  action  commenced 
under  this  part  any  Bnal  State  or  Agency 
action,  including  the  validity  or 
reasonableness  of  any  applicable  permit 
or  permit  condition  or  (in  the  case  of  the 
Safe  Drinking  Water  Act),  any 
regulation  establishing  an  authorization 
by  rule.  Nothing  in  this  part  shall  affect 
the  authority  of  the  Administrator  to 
implement  or  enforce  any  other 
provision  of  law. 


§28.2  Definitions. 

(a)  Administrative  complaint  means  a 
document  issued  by  the  complainant 
that: 

(1)  Names  one  or  more  respondents; 

(2)  Alleges  one  or  more  violations  of 
applicable  law,  stating  with  reasonable 
specificity  the  nature  of  the  alleged 
violations; 

(3)  Proposes  a  penalty  be  assessed 
upon  the  respondent  as  authorized  by 
applicable  law; 

(4)  [Safe  Drinking  Water  Act 
compliance  actions  only]  Seeks 
respondent’s  compliance  with 
applicable  law  and  may  propose  a 
reasonable  time  for  achieving 
compliance;  and 

(5)  Is  certiHed  by  signature  of  Agency 
counsel  as  a  legally  sufficient  pleading. 

(b)  Administrative  record  means 
(except  for  purposes  of  proposed  SDWA 
and  CWA  ^(g)  consent  orders  lodged 
pursuant  to  §  §  28.22(b];  and 

28.28(b]  of  this  part]  the  following 
documents  that  are  ffled  with  or  by  the 
Hearing  Clerk: 

(1)  Documentation  relied  upon  by  the 
complainant  to  support  the  allegations 
as  to  liability  which  were  set  forth  in  the 
administrative  complaint; 

(2)  Any  record  held  by  the  Agency  of 
any  previously  adjudicated  violation  by 
the  respondent  of  any  federal  pollution 
control  or  environmental  statute  or 
regulation; 

(3)  The  administrative  complaint  and 
proof  of  its  service; 

(4)  [Section  309(g]  of  the  Clean  Water 
Act  only]  "1110  record  or  summary  of  the 
complainant's  consultation  or  provision 
of  opportunity  for  consultation  with  the 
State  in  which  the  alleged  violations 
occurred: 

(5)  [Safe  Drinking  Water  Act  and 
Section  309(g)  of  the  Clean  Water  Act 
only]  A  copy  of  the  public  notice 
provided  by  the  complainant  pursuant  to 
§  28.16(d]  of  this  part  and  proof  of  its 
publication; 

(6)  The  record  of  the  designation  of 
the  Presiding  Officer: 

(7)  [Safe  Drinking  Water  Act  and 
Section  309(g)  of  the  Clean  Water  Act 
only]  A  memorialization  of  the  date  of 
lodging  of  any  proposed  consent  order; 

(8)  Each  action,  including  the  issuance 
of  a  subpoena  pursuant  to  §  28.11(a]  of 
this  part,  memorialized  in  writing  and 
signed  by  the  Presiding  Officer; 

(9)  Each  document  that  is  timely 
submitted  by  any  participant  or  any 
member  of  the  public  pursuant  to  the 
requirements  and  subject  to  the 
limitations  established  pursuant  to 

§§  23.2(g).  28.4(a).  28.8,  28.9(a).  28.13(a). 
28.20(a-c)  and  (f),  28.21(b).  28.22(a)fl). 
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(p)  Prohibited  communication  means 
any  communication,  documentary  or 
oral,  between  an  interested  person  and 
an  Agency  decisionmaker  (except 
between  certain  interested  persons  and 
the  Regional  Administrator  pursuant  to 
§  28.22[b][l]  of  this  part],  regarding: 

(1)  The  merits  of  an  action  under  this 
part,  without  each  other  party  to  the 
action  having  had  an  opportunity 
simultaneously  to  participate  in  or 
respond  to  such  communication; 

(2)  The  substance  of  any  settlement 
negotiation  between  parties  or  the 
substance  of  any  proposed  consent 
order  lodged  with  the  Hearing  Clerk;  or 

(3)  The  substance  of  a  recommended 
decision  set  forth  by  the  Presiding 
OfRcer  pursuant  to  §  §  28.2(r}  and 
28.27(a}(3]  of  this  part. 

(q)  [Safe  Drinking  Water  Act  and 
Section  309(g)  of  the  Clean  Water  Act 
only].  Public  notice  means  a  document 
consisting  of: 

(1)  The  name  and  address  of  the  EPA 
ofHce  initiating  the  referenced  action; 

(2)  The  name  and  address  of  the 
respondent,  and  the  activity  and  facility 
or  site  which  the  administrative 
complaint  addresses; 

(3)  A  brief  description  of  the  business 
or  activity  conducted  by  the  respondent; 

(4)  Any  permit  number  and  permit 
issuance  date  referenced  by  the 
administrative  complaint,  or  (in  the  case 
of  the  Safe  Drinking  Water  Act)  any 
regulation  establishing  an  authorization 
by  rule  referenced  by  the  administrative 
complaint; 

(5)  A  brief  description  of  the 
allegations  of  violations  in  the 
administrative  complaint  and  the  relief 
proposed  by  the  complainant; 

(6)  The  name,  address  and  telephone 
number  of  the  Hearing  Clerk  from  whom 
interested  persons  may  obtain  further 
information; 

(7)  A  brief  statement  of  the 
opportunity  for  any  member  of  the 
public  to  submit  written  comments  on 
the  administrative  complaint  to  the 
Hearing  Clerk,  and  the  deadline  for  the 
submission  of  such  comments; 

(8)  A  brief  description  of  the 
procedure  by  which  a  member  of  the 
public  may  become  a  participant  in  an 
action  pursuant  to  §  §  28.2(g)  and 
28.20(c]  of  this  part; 

(9)  A  brief  statement  of  the  authority 
of  the  Regional  Administrator  to  issue 
an  order  upon  default  if  respondent  fails 
to  nie  a  response  within  the  time  period 
speciHed  in  S  28.20  of  this  part; 

(10)  (Safe  Drinking  Water  Act  only.)  A 
brief,  general  description  of  the  name  or 
general  description  of  the  receiving 
formation  and  the  location  of  the  well 
Reid,  or  each  existing,  new  or  proposed 
injection  well,  whichever  applies;  and 


(11)  A  brief  statement  describing  the 
location  and  availability  (pursuant  to 
§  28.17  of  this  part)  of  documents  Hied 
with  the  Hearing  Clerk  in  the  action. 

(r)  Recommended  decision  means  a 
document  written  by  the  Presiding 
Officer,  in  the  form  of  a  decision  by  the 
Regional  Administrator  pursuant  to  the 
requirements  of  $  28.28(a](3]  of  this  part, 
which  recommends  that  the  Regional 
Administrator  either: 

(1)  Withdraw  the  administrative 
complaint  on  the  basis  that  the 
administrative  complaint  does  not  state 
a  cause  of  action  or  that  the  allegations 
of  fact  and  conclusions  of  law  in  the 
administrative  complaint  are  not 
supported  by  the  administrative  record; 
or 

(2)  Issue  an  order  on  the  basis  that  the 
administrative  record  and  applicable 
law  support  such  an  order. 

(s)  Regional  Administrator  means  the 
Administrator  of  any  Regional  Office  of 
the  Agency  or  his  delegate.  In  a  case 
where  an  authorized  Agency 
Headquarters  employee  initiates  an 
action  under  this  part,  the  term 
"Regional  Administrator”  as  used  in 
these  rules  shall  mean  the 
Administrator. 

(t)  Respondent  means  any  person 
named  in  the  caption  of  an 
administrative  complaint,  or 
representative  of  such  person,  who  the 
complainant  alleges  is  liable  for  the 
redress  of  any  violation  alleged  in  the 
complaint. 

(u)  Response  means  a  document, 
responsive  to  the  administrative 
complaint  and  signed  by  the  respondent, 
that  consists  of  the  name,  address  and 
telephone  number  of  the  respondent 
and,  if  the  respondent  is  represented  by 
counsel,  also  includes  the  name,  address 
and  telephone  number  of  the 
respondent’s  counsel  and  that: 

(1)  Admits  liability;  or 

(2)  Denies  liability  in  whole  or  in  part 
and  specifies  each  allegation  of  fact  or 
conclusion  of  law  as  to  liability  which  is 
in  dispute  and  the  speciRc  factual  or 
legal  grounds  for  the  respondent’s 
defense;  and 

(3)  Opposes  or  agrees  to  pay  the 
proposed  penalty  in  the  administrative 
complaint  and  (in  the  case  of  the  Safe 
Drinking  Water  Act]  opposes  or  agrees 
to  comply  with  the  relief  requested  in 
the  administrative  complaint  regarding 
the  regulation,  schedule,  or  other 
requirement  of  the  applicable 
underground  injection  control  program 
that  is  alleged  in  the  administrative 
complaint  to  have  been  violated,  or 
both. 


§  28.3  Number  and  gander. 

For  purposes  of  this  part,  words  in  the 
singular  also  include  the  plural  and 
words  in  the  masculine  gender  also 
include  the  feminine  and  vice  versa,  as 
appropriate. 

§28.4  Presiding  Officer. 

(a)  Authority.  (1)  The  Presiding  Officer 
may  by  a  signed  Rling  with  the  Hearing 
Clerk: 

(1)  Issue  a  subpoena  pursuant  to 
§  28.11  of  this  part; 

(ii)  Allow  the  withdrawal  or 
amendment  of  an  administrative 
complaint  pursuant  to  §  28.18  (a)(2)  or 
(b)(2)  of  this  part; 

(iii)  Determine  liability,  direct  entry  of 
default  as  to  liability,  and  conduct  a 
default  remedy  determination 
proceeding  pursuant  to  §  28.21  of  this 
part; 

(iv)  Allow  amendment  of  a  response 
pursuant  to  §  28.20(f)(2)  of  this  part; 

(v)  Set  alternate  limitations  on  written 
legal  arguments  or  statements  pursuant 
to  §  28.8  of  this  part; 

(vi)  Issue  or  modify  a  prehearing  order 
pursuant  to  §  28.23(d]  of  this  part; 

(vii)  Schedule  and  further  limit 
information  exchange  pursuant  to 

§  28.23(b)(2)  of  this  part,  and  (in  a  Clean 
Water  Act  or  Safe  Drinking  Water  Act 
action)  delay  information  exchange 
pursuant  to  §  28.24(c)(2)  of  this  part; 

(viii)  Reschedule  proceedings 
pursuant  to  §  28.22  of  this  part; 

(ix)  Make  a  summary  determination 
pursuant  to  §  28.25  of  this  part; 

(x)  Notify  participants  of  the 
occurrence  of  a  prohibited 
communication  pursuant  to  §  28.12(b]  of 
this  part; 

(xi)  Impose  sanctions  (other  than  by 
fine  or  imprisonment]  pursuant  to 

§  §  28.12(c)  and  28.24(e)(2)  of  this  part  or 
to  aid  in  the  maintenance  of  order  and 
the  efficient  and  impartial 
administration  of  justice; 

(xii)  Certify  the  administrative  record 
and  set  forth  and  transmit  a 
recommended  decision  pursuant  to 

§  28.27(a]  of  this  part;  and 

(xiii)  Waive  payment  conditions 
pursuant  to  §  28.31(b)  of  this  part;  and 

(2)  The  Presiding  Officer  may: 

(i)  Except  as  more  specifically 
provided  by  paragraph  (a)(1)  of  this 
section,  schedule  and  take  certain 
administrative  actions  in  conducting  any 
proceeding  pursuant  to  §  28.25  or  §  28.26 
of  this  part;  and 

(ii)  Except  as  more  speciRcally 
authorized  or  limited  by  paragraphs  (a) 
and  (c)  of  this  section  and  the 
requirements  of  this  part,  take  any  other 
action  speciRcally  authorized  oy  this 
part  or  necessary  to  conduct  an  action 
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under  this  part  which  will  aid  in  the 
efficient  and  impartial  administration  of 
justice. 

(b)  Duties.  The  Presiding  Officer  shall 
in  a  timely  fashion: 

(1)  Carry  out  his  duties  as  required  by 
this  part; 

(2)  Oversee  and  direct  the  activities  of 
the  Hearing  Clerk  in  an  action  under  this 
part; 

(3)  Schedule  activities  of  the 
participants  pursuant  to  the 
requirements  of  this  part; 

(4)  Memorialize  in  a  signed  writing 
filed  with  the  Hearing  Clerk; 

(i)  Any  action  he  takes  pursuant  to  his 
authority  provided  by  paragraph  (a)(l] 
of  this  section; 

(ii)  Any  deadline  he  establishes 
pursuant  to  his  authority  provided  by 
subsection  (a)  of  this  section;  and 

(iii)  Any  signfficant  action  he  takes 
pursuant  to  his  authority  provided  by 
paragraph  (a)(2)  of  this  section;  and 

(5)  Except  as  limited  by  paragraph  (c) 
of  this  section  and  the  requirements  of 
this  part,  take  any  other  action 
necessary  for  the  maintenance  of  order 
and  for  the  efficient  and  impartial 
adjudication  of  allegations  arising  in  an 
action  under  this  part. 

(c)  Limitations.  The  Presiding  Officer 
shall  not: 

(1)  Have  any  prior  connection  with 
the  action  before  him  including  the 
performance  or  supervision  of 
investigative  or  prosecutorial  functions; 

(2)  Have  any  interest  in  the  outcome 
of  the  action  before  him; 

(3)  Initiate  or  knowingly  engage  in  any 
prohibited  communication  with  any 
interested  person  or  fail  to  disclose  any 
attempt  by  any  interested  person  to 
initiate  or  engage  in  any  prohibited 
communication; 

(4)  Grant  an  extension,  delay, 
continuance  or  stay  to  a  participant 
based  on  a  participant’s  request  for 
information  pursuant  to  law  outside  the 
scope  of  this  part; 

(5)  Allow  the  introduction  of  any 
document  or  testimony  into  the 
administrative  record  relating  to 
settlement  of  the  instant  action  or  of  any 
other  action; 

(6)  Hear  or  consider  any  challenge  to 
a  final  State  or  Agency  action,  including 
the  issuance  of  any  applicable  permit  or 
(in  the  case  of  the  Safe  Drinking  Water 
Act)  the  promulgation  of  any  applicable 
authorization  by  rule;  or 

(7)  Dismiss  the  administrative 
complaint 

§  28.5  Hearing  Clerk. 

The  Regional  Administrator  shall 
designate  a  Hearing  Clerk.  Tlie  Hearing 
Clerk,  in  addition  to  carrying  out  his 


duties  as  specified  elsewhere  by  this 
part,  shall: 

(a)  Immediately  notify  in  writing  the 
complainant  eind  each  respondent  of  the 
name  of  the  Presiding  Officer  designated 
under  S  28.16(h)  of  this  part  and  (in  the 
case  of  the  Safe  Drinking  Water  Act  and 
section  309(g)  of  the  Clean  Water  Act) 
the  Hearing  Clerk  shall  notify  in  writing 
each  commenter  upon  the  close  of  the 
comment  period  provided  pursuant  to 

§  28.20(c)  of  the  name  of  the  Presiding 
Officer  designated  under  S  28.16(h)  of 
this  part.  The  Hearing  Clerk  shall 
immediately  notify  in  writing  each 
participant  of  the  name  of  any  Presiding 
Officer  designated  under  §  28.13(b)  of 
this  part; 

(b)  (Safe  Drinking  Water  Act  and 
section  309(g)  of  the  Clean  Water  Act 
only)  create  and  maintain  a  list  of  all 
commenters  identified  under  §§  28.2(g) 
and  28.20(c)  of  this  part; 

(c)  (Safe  Drinking  Water  Act  and 
section  309(g)  of  the  Clean  Water  Act 
only)  In  any  action  in  which  a 
commenter  participates  pursuant  to 

§  28.20(c)(2)  of  this  part  immediately 
after  the  deadline  prescribed  by 
§  28.20(c)  of  this  part  notify  the 
Presiding  Officer  and  each  participant  of 
the  name  and  address  of  each 
participant  in  the  action,  and  of  the 
name  and  address  of  Agency  counsel 
and  counsel  for  the  respondent,  if  any; 

(d)  Record  the  date  of  receipt  of  each 
document  received  regarding  the  action 
or  (in  the  case  of  a  Safe  Drinking  Water 
Act  compliance  order)  regarding  the 
respondent's  compliance  with  the  terms 
of  the  order; 

(e)  Immediately  notify  the  Presiding 
Officer  of  the  receipt  of  any  document 
filed  with  the  Clerk  by  any  participant; 

(f)  (Safe  Drinking  Water  Act  and 
section  309(g)  of  the  Clean  Water  Act 
only)  Maintain  securely  and  make 
available  to  each  non-signatory 
participant  each  document  lodged 
pursuant  to  the  requirements  of 

§  28.22(b)  of  this  part; 

(g)  Bill  any  costs  accrued  under 
§  28.17(c)  of  this  part; 

(h)  [Safe  Drinking  Water  Act  and 
section  309(g)  of  the  Clean  Water  Act 
only).  Remove  from  the  file  and  return  to 
the  signatory  parties  any  proposed 
consent  order  and  supporting 
explanation  upon  the  disapproval  of 
puch  proposed  order  by  the  Regional 
Administrator  pursuant  to  §  28.28(b)  of 
this  part; 

(i)  Perform  such  other  ministerial  and 
clerical  matters  as  required  by  the 
Presiding  Officer  to  assist  him  in 
carrying  out  his  responsibilities  under 
this  part;  and 

(j)  Perform  such  ministerial  and 
clerical  matters  as  required  by  the 


Regional  Administrator  or 
Administrator  to  assist  him  in  carrying 
out  his  responsibilities  under  this  part 

§  28.6  Representation  by  counsel 

A  respondent  or  commenter  may  be 
represented  by  counsel  at  any  stage  of 
an  action  conducted  under  this  part.  The 
complainant  shall  be  represented  by 
Agency  counsel  in  all  proceedings  under 
this  part. 

§  28.7  Computation  of  time. 

(a)  Computation  of  days.  In  computing 
any  period  of  time  in  an  action  under 
this  part,  the  day  of  the  event  from 
which  the  designated  period  runs  shall 
not  be  included.  Saturdays,  Sundays 
and  federal  holidays  shall  be  included, 
except  that  when  a  deadline  falls  on  a 
SatuMay,  Sunday,  or  federal  holiday, 
the  deadline  shall  be  extended  to  the 
next  business  day. 

(b)  Time  of  notice.  Except  as 
specifically  provided  elsewhere  in  this 
part,  for  purposes  of  this  part,  notice 
shall  be  deemed  given  at  the  time  of 
personal  service,  or  five  days  after  the 
date  of  mailing  or  other  means  of 
substituted  service,  except  that  if  notice 
is  provided  by  certified  mail,  return 
receipt  requested,  (or  its  equivalent 
pursuant  to  §  28.9  of  this  part)  notice 
occurs  on  the  date  that  the  return  receipt 
(or  its  equivalent)  is  signed. 

(c)  Time  of  compliance.  Except  as 
provided  otherwise  by  the  Presiding 
Officer  or  §  28.24(c)(1)  of  this  part,  a 
participant  shall  be  deemed  to  have 
complied  with  a  deadline  under  this  part 
if  the  participant  either  responds 
personally  or  posts  the  response  by  first 
class  mail  (or  any  other  messengered 
ser\'ice  that  is  no  less  speedy  and 
reliable)  by  the  applicable  deadline. 

§  28.8  Limitations  on  written  legal 
arguments  or  statements. 

Any  written  legal  argument  or 
statement  submitted  to  the  Presiding 
Officer  by  a  participant  in  an  action 
under  this  part  shall  be  double  spaced 
and  typed  in  pica  (twelve  point)  or 
larger  type.  Except  as  otherwise 
provided  by  this  pari  further  limited  by 
the  Presiding  Officer,  or  otherwise 
authorized  by  the  Presiding  Officer  for 
good  cause  shown,  no  written  legal 
argument  or  statement,  exclusive  of  any 
supporting  documentation,  may  exceed; 

(a)  Twelve  pages,  if  an  initial 
argument; 

(b)  Six  pages,  if  a  responsive 
argument;  and 

(c)  Three  pages,  if  an  argument  in 
reply  specifically  authorized  by  the 
Presiding  Officer;  or 
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(dl  Ten  pages,  if  a  statement 
specifically  authorized  by  the  Presiding 
Officer. 

§28.S  Service  of  documents. 

(a)  By  participants.  Except  as 
otherwise  provided  by  this  part,  each 
partidpent  in  an  action  simultaneously 
shall  serve  with  an  attached  certificate 
of  service  upon  each  other  partidpant 
and  the  Presiding  Officer,  personally  or 
by  first  class  or  certified  mail  (or  any 
other  maimer  of  raessengered  service 
that  is  no  less  relialde  or  speedy),  a  copy 
of  each  {Heading  and  shall  ^  the 
original  pleading  and  the  attached 
certificate  of  service  with  the  Hearing 
Clerk. 

(b)  By  the  Hearing  Clerk.  Except  as 
otherwise  provided  by  this  part,  the 
Hearing  Clerk  [xomptly  shall  serve  with 
an  att^hed  certificate  of  service  u{)on 
each  i>artidf>ant.  {>ers(maliy  or  by  first 
class  or  certified  mail  (or  any  other 
manner  of  messengered  service  that  is 
no  less  reliable  or  sfieedy),  any  notice, 
ruling,  order,  or  other  document  issued 
by  the  Presiding  Officer.  Regional 
Administrator,  or  Administrator. 

(c)  Upon  counsel.  Except  for  service  of 
the  administrative  complaint  or  as 
otherwise  ordered  by  tl^  Predding 
Officer,  any  service  made  ujjon  a 
participant  who  is  represented  by  an 
attorney  shall  be  made  by  serving  the 
participant's  attorney. 

§  28.10  Parties’  burdens  of  going  forward, 
proof  and  persuasion. 

(a)  Compfainant’s^^burden  of  going 
forward.  The  complainant  has  the 
burden  pursuant  to  §  28.16(a)  of  this  part 
of  presenting  a  cause  of  action  and 
request  for  rrfief  in  the  administrative 
complaint. 

(b)  Respondent's  burden  of  going 
forward.  The  respondent  has  the  burden 
of  timely  presenting: 

(1)  In  its  respmtsive  pleaibng  made 
pursuant  to  (§  28.2(u)  and  28.20  of  this 
part  any  exculpatory  statement  as  to 
liability  and  any  statement  opposing  the 
complainant’s  request  for  relief 
proposed  in  the  administrative 
complaint;  and 

(2)  All  information  requested  by  the 
complainant  pitfsuant  to  1 28.24(b)(2)  of 
this  {>art  and  known  to  the  re^mndent. 

(c)  Parties’ joint  burden  of  going 
forward.  (Safe  Drinking  Water  Act  and 
section  309(g)  (ff  the  Clean  Water  Act 
only.]  Each  signatory  to  a  lodged 
proposed  consent  order  shares  the 
burden,  upon  the  request  of  the  Regional 
Administrate  pursuant  to 

§  28.22(b}(l)(u)  of  this  {>art,  of  {>resenting 
to  the  RegioBal  Administrate 
information  supporting  the  legal  bases 
of  the  proposed  order. 


(d)  Comphinant’s  burden  of  proof. 
Exce{>t  where  the  resjxmdent  has  failed 
to  carry  a  burden  of  going  forward  as  to 
a  given  matter  under  paragraph  (bKl)  of 
this  section,  in  any  hiring  under  {  ^.28 
of  this  part  the  complainant  has  the 
burden  of  {)roving  eadi  allegation  of  fact 
in  the  administrative  cmniHaint  by  a 
pre{K>nderance  of  the  evidence. 

(e)  Parties’  burden  of  p&suasion. 
Except  where  die  resjiondent  has  failed 
to  carry  a  burdmi  of  going  forward  as  to 
a  given  matter  under  {laragraph  (bK2)  of 
this  sectirm.  in  any  proceeding  under 
this  part  the  {iropionent  of  an  argument 
to  the  Prestdhng  Officer  has  the  burdrni 
of  persuasion. 

§  28.11  Subpoenas. 

(a)  Issuance.  The  Presiding  Officer 
may,  on  his  own  initiative  or  at  the 
request  of  a  {larty,  subpoena  the 
testimony  of  witnesses  or  the  {irodnction 
of  documents,  or  both,  for  a  bearing  as 
to  liability  conducted  pursuant  to  S  28.26 
of  this  {wrt,  in  order  to  determine  the 
truthfulness  of  any  allegation  as  to 
liability  included  in  the  administrative 
complaint  or  statement  as  to  liability 
made  in  the  response. 

(b)  Service,  llie  Presiding  Officer 
shall  serve  the  sub{)oena  upon  its 
recipient  in  the  manner  prescribed  for 
the  service  of  an  administrative 
complaint  pursuant  to  S  28.16(c)  of  this 
part. 

(c)  Filing  with  Hearing  Clerk.  The 
Presiding  Officer  shall  file  a  o^y  of  the 
subpoena  with  the  Hearing  Cleric  who 
shall  serve  it  on  the  parties  in  the 
manner  required  by  §  2a9(b}  of  this  part. 

S  28.12  ProhMted  communicatkin. 

(a)  Prohibition.  No  interested  person 
or  Agency  decisionmaker  shall  initiate 
or  engage  in  any  prohibited 
communication. 

(b)  Notification  and  opportunity  for 
investigation.  If  during  proceedings 
under  this  part  the  Presiding  Officer 
receives  or  becomes  aware  of  a 
prohibited  communication  by  any 
interested  {lerson,  he  shall  immediately 
notify  each  participant  of  the 
circumstances  and  substance  of  the 
communication.  If  a  participant  in  the 
action  initiated  or  engaged  in  any 
prohibited  communication  as  defined  by 
§  28.2(p](2]  of  this  part  or  a  prohibited 
communication  as  denned  by 

§  28.2(pK1)  of  this  part  which  was 
significant  or  {nejndicial,  or  caused  it  to 
be  made,  the  Presiding  Officer  shall 
upon  the  request  of  any  {wirticipant 
require  the  {participant  vdio  so 
communicated  or  caused  the 
communication  to  be  made,  to  the  extent 
consistent  with  justice  and  ap{)licable 
law,  to  show  cause  why  that 


participant's  claim  or  interest  in  the 
action  should  not  be  denied, 
disregarded,  or  otherwise  adversely 
affected  on  accoimt  of  such 
communication. 

(c)  Sanctions  or  recusal.  (1)  Except  as 
otherwise  provided  in  paragraph  (c)(2) 
of  this  section,  the  Presiding  Officer 
may.  at  any  time  before  transmission  of 
a  recommended  decision  under 
S  28.27(a)(3)  of  this  {Part.  im{>ose  a 
sanction  on  any  partici{}ant  who  has 
initiated  or  engaged  in  a  prohibited 
communication  in  violation  of  paragraph 
(a)  of  this  section,  or  caused  such 
communication  to  be  made. 

(2)  The  Regional  Administrator  may, 
at  any  tinm  following  transmission  of  a 
recommended  decision  under  S  28.27(a} 
of  this  {part,  imppose  a  sanction  (other 
than  by  fine  or  impprisonment)  on  any 
participant  who,  after  such 
transmission,  has  initiated  or  engaged  hi 
a  prohibited  communication  in  violation 
of  paragrapph  (a)  of  this  section,  or 
caused  sn^  comnranication  to  be  made. 
[Safe  Drinking  Water  Act  and  Section 
309(g]  of  the  Clean  Water  Act  only) 
During  any  suspension  of  proceedings 
pursuant  to  9  ^.22(b](2)  of  this  part,  the 
Regional  Administrator  may  inqpose  a 
sanction  (other  than  by  fine  or 
imprisonment]  on  any  participant  who 
has  initiated  or  engaged  in  a  prohibited 
communication,  or  caused  such 
communication  to  be  made. 

(3)  Any  Agency  decisionmaker  who 
has  initiated  or  kmowingly  engaged  in 
prohibited  communication  shall  recuse 
himself  from  further  participation  in  the 
action  except  as  a  witness. 

9  28.13  Request  for  an  alternate  Presiding 
Officer. 

(a)  Request  A  party  may.  by  filing 
with  the  Hearing  Clerk  a  legal  argument 
with  supporting  affidavits,  request  the 
Regional  Administrator  to  designate  an 
alternate  Presiding  Officer  on  the  basis 
that  the  Presiding  Officer  has  not  met  a 
limitation  imppos^  by  f  28.4(c)  of  this 
part  or  has  substantially  fail^  to 
comply  with  his  duties  under  9  28.4(b)  of 
this  part. 

(b)  Decision.  The  Regional 
Administrator’s  decision  on  a  request 
for  an  alternate  Presiding  Officer  shall 
be  in  writing  and  shall  be  supported  by 
findings.  The  Regional  Administrator 
shall  grant  the  request  and  designate  an 
alternate  Presiding  Officer  if  he 
determines  that  the  challenged  Presiding 
Officer  has  not  met  a  limitation  imposed 
by  9  28.4(c)  of  this  part  or  has 
substantially  failed  to  comply  with  the 
requirements  of  9  28.4(b)  of  this  part 
The  Regional  Administrator  shall  deny 
the  request  if  he  determines,  as 
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applicable,  that  the  challenged  Presiding 
Officer  has  at  all  times  met  the 
limitations  imposed  by  §  28.4(c]  of  this 
part  or  has  substantially  complied  with 
the  requirements  of  §  28.4(b)  of  this  part. 

(c)  Sanctions.  The  Regional 
Administrator  may  sanction  the 
requesting  party  (other  than  by  fine  or 
imprisonment]  if  he  denies  a  request 
made  pursuant  to  paragraph  (a)  of  this 
section  and  determines  that  the 
requesting  party  acted  for  purpose  of 
delay  or  otherwise  did  not  make  the 
request  in  good  faith. 

§  28. 1 4  Unavailability  of  administrative 
appeal;  limitation  on  requests  for 
reconsideration. 

(a)  Unavailability  of  administrative 
appeal.  No  person  may  administratively 
appeal  any  ruling,  decision,  or  other 
action  of  the  Presiding  Officer  or 
Regional  Administrator,  whether 
interlocutory  or  final,  made  or  taken  in 
connection  with  an  action  under  this 
part.  No  person  may  administratively 
appeal  the  issuance  of  a  subpoena 

^  issued  pursuant  to  §  28.11  of  this  part. 

(b)  Limitation  on  requests  for 
reconsideration.  No  person  may  request 
the  Presiding  Officer  to  reconsider  the 
terms  of  a  recommended  decision 
transmitted  to  the  Regional 
Administrator  pursuant  to  §  28.27(a)  of 
this  part.  Except  as  otherwise  provided 
by  §  28.30  of  this  part,  no  person  may 
request  reconsideration  of  any  ruling, 
decision,  or  other  action  of  a  Regional 
Administrator  or  the  Administrator, 
whether  interlocutory  or  final,  made  or 
taken  imder  this  part. 

§  28.15  Prospective  effect  of  this  part 

This  part  operates  prospectively  and 
shall  govern  any  action  that  is  initiated 
by  the  issuance  of  an  administrative 
complaint  on  or  after  the  effective  date 
of  this  part 

Subpart  B— Prehearing 

§  28.16  Initiation  of  action. 

(a)  Issuance  of  administrative 
complaint  If  the  complainant  has 
information  that: 

(1)  [Section  309(g)  of  the  Clean  Water 
Act  only]  Any  person  has  violated 
section  301,  302,  306,  307,  308,  318,  or  405 
of  the  Clean  Water  Act  (33  U.S.C. 

§§  1311, 1312, 1316, 1317, 1318, 1328  or 
1345),  or  has  violated  any  permit 
condition  or  limitation  implementing  any 
of  such  sections  in  a  permit  issued  under 
section  402  of  the  Clean  Water  Act,  33 
U.S.C.  1342,  by  the  Regional 
Administrator  or  by  a  State,  or  in  a 
permit  issued  under  section  404  of  the 
Clean  Water  Act,  33  U.S.C.  1344,  by  a 
State,  the  complainant  may  issue  an 
administrative  complaint. 


(2)  [Section  311(b)(6)  of  the  Clean 
Water  Act  only)  Any  owner,  operator, 
or  person  in  charge  of  any  vessel, 
onshore  facility,  or  offshore  facility: 

(i)  Has  discharged  oil  or  a  hazardous 
substance  in  violation  of  section 
311(b)(3)  of  the  Clean  Water  Act,  33 
U.S.C.  1321(b)(3),  or 

(ii)  Fails  or  refuses  to  comply  with  any 
regulation  issued  under  section  311(j)  of 
the  Clean  Water  Act,  33  U.S.C.  1321(j], 
to  which  that  owner,  operator,  or  person 
in  charge  is  subject,  the  complainant 
may  issue  an  administrative  complaint. 

(3)  [Safe  Drinking  Water  Act  only] 

Any  person  is  violating  the  requirement 
of  an  applicable  underground  injection 
control  program,  the  complainant  may 
issue  an  administrative  complaint  which 
alleges  such  violation  and  either 
proposes  a  penalty  or  proposes  a 
penalty  and  compliance,  as  authorized 
by  section  1423(c)  of  the  SDWA,  42 
U.S.C,  300h-2(c).  An  administrative 
complaint  proposing  compliance  shall 
propose  that  the  respondent  comply 
with  the  regulation,  schedule,  or  other 
requirement  of  the  applicable 
underground  injection  control  program 
that  is  alleged  to  have  been  violated.  If 
the  complainant  has  information  that  a 
person  has  violated  the  requirement  of 
an  applicable  imderground  injection 
control  program,  but  such  violation  has 
ceased  and  its  cause  has  been  remedied, 
the  complainant  may  issue  an 
administrative  complaint  which 
proposes  a  penalty  for  that  person’s 
violation  but  does  not  propose 
compliance. 

(4)  [CERCLA  only]  A  person  has 
failed  or  refused  to  comply  with  the 
requirements  of  an  administrative  order 
or  agreement  entered  pursuant  to 
section  120  of  CERCLA  (42  U.S.C.  9620), 
a  consent  decree  or  agreement  entered 
pursuant  to  section  122  of  CERCLA  (42 
U.S.C.  9622],  or  has  violated  the 
requirements  of  section  103  (a)  or  (b)  of 
CERCLA,  42  U.S.C.  9603  (a)  or  (b) 
(relating  to  notice  to  National  Response 
Center);  section  103(d](2]  of  CERCLA,  42 
U.S.C.  9603(d)(2)  (relating  to  the 
destruction  of  records  and  related 
subjects);  section  108  of  CERCLA,  42 
U.S.C.  9608  (relating  to  financial 
responsibility  and  related  subjects);  or 
an  order  issued  under  section  122(d)(3) 
of  CERCLA,  42  U.S.C.  9622(d)(3)(relating 
to  settlement  agreements  for  action 
under  section  104[b]  of  CERCLA,  42 
U.S.C.  9604[b]),  the  complainant  may 
issue  an  administrative  complaint. 

(5)  [Section  325(b)(1)  of  ETCRA  only] 
Any  person  has  violated  the 
requirements  of  section  304  of  EPCRA, 

42  U.S.C.  11004,  the  complainant  may 
issue  an  administrative  complaint. 


(6)  [Section  325(c)(1)  of  EPCRA  only) 
Any  person  has  failed  to  provide  access 
or  failed  to  prepare,  have,  make 
available  or  submit  information  as 
required  by  section  312  of  EPCRA,  42 
U.S.C.  11022,  the  complainant  may  issue 
an  administrative  complaint. 

(7)  [Section  325(c)(2)  of  EPCRA  only, 
except  as  it  may  apply  to  reporting 
requirements  under  section  313  of 
EPCRA]  Any  person  has  violated  any 
requirement  of  section  311  or  323(b)  of 
EPCRA,  42  U.S.C.  11021  or  11043(b),  or 
has  failed  to  furnish  information  to  the 
Administrator  as  required  by  section 
322(a)(2)  of  EPCRA,  42  U.S.C. 

11042(a)(2],  the  complainant  may  issue 
an  administrative  complaint. 

•  (8)  [Section  325(d)(1)  of  EPCRA  only, 
except  as  it  may  apply  to  trade  secrecy 
claims  under  section  313  of  EPCRA]  Any 
person  has  submitted  a  trade  secret 
claim  in  violation  of  the  requirements  of 
section  325(d)(1)  of  EPCRA,  42  U.S.C. 
11045(d)(1),  the  complainant  may  issue 
an  administrative  complaint. 

(b)  Notice  of  respondent’s  opportunity 
for  hearing.  At  the  time  of  the  issuance 
of  the  administrative  complaint,  the 
complainant  shall  notify  the  respondent 
in  writing  of: 

(1)  The  respondent’s  opportunity  to 
respond  to  the  administrative  complaint 
pursuant  to  §  28.20  of  this  part; 

(2)  The  consequences  of  the 
respondent’s  failure  to  respond  to  the 
administrative  complaint  by  the 
applicable  deadline;  and 

(3)  The  applicability  of  this  part  to  the 
administrative  action  initiated  against 
him. 

(c)  Service  of  administrative 
complaint  Any  authorized  Agency 
employee  shall  serve  the  administrative 
complaint  upon  the  respondent 
personally  or  by  sending  it  to  the 
respondent  by  certified  mail,  return 
receipt  requested.  If  the  respondent  is  a 
corporation,  the  complainant  shall  serve 
the  President  of  the  corporation  or  the 
corporation’s  registered  agent  for 
service  of  process.  If  the  respondent  is 
an  unincorporated  business,  a 
partnership,  or  any  other  form  of 
unincorporated  association,  the 
complainant  shall  serve  any  person 
authorized  by  applicable  law  to  receive 
service  of  process.  If  the  respondent  is  a 
federal  agency.  State  or  State  agency,  or 
a  local  unit  of  government,  the 
complainant  shall  serve  its  chief 
executive  officer,  or  its  authorized  agent 
for  service  of  process.  Service  on  the 
respondent  is  complete  upon  acceptance 
of  personal  service  or  when  the  return 
receipt  is  signed  by  any  employee  or 
agent  of  the  respondent  who  in  the 
ordinary  course  of  business  is 
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authorized  to  sign  for  certified  mail  on 
behalf  of  the  respondent,  ff  persona! 
service  is  ineffective  and  if  certified  mail 
is  refused  or  nnclaimed,  the  complainant 
shall  serve  the  respondent  by  another 
appropriate  means.  In  such  case,  service 
is  complete  upon  the  execution  of 
substituted  service. 

(d)  Notice  of  administrative 
complaint.  (Safe  Drinking  Water  Act 
and  section  309(g]  of  the  Clean  Water 
Act  only]  No  later  than  the  time  of  proof 
of  service  of  the  adnunistrative 
complaint,  the  complainant  shall 
provide  a  copy  of  the  public  notice  of  an 
action  under  dtis  part  to  the  public  by 
providing  notice  by  first  class  mail  to 
any  person  who  requests  such  notice 
and  by  providing  notice  to  potentially 
affected  persons  in  a  manner  reasonably 
calculated  to  provide  such  notice. 

(e)  Opening  of  the  administrative 
record.  Upon  issuance  of  the 
administrative  complaint,  the 
complainant  or  Agency  counsel  shall 
open  the  administrative  record  by  filing 
with  the  Hearing  Clerk  appropriate 
documents,  which  shall  inclu^  the 
administrative  complaint  and  attached 
certificate  of  service,  and  which  may 
include  any  evidence  of  violations,  any 
information  relevant  to  the  assessment 
of  a  civil  penalty  or  the  imposition  of  a 
SDWA  compliance  remedy  by  the 
Regional  Administrator,  and  any 
anticipatory  motions  (including  motions 
for  summary  determination,  accelerated 
decision,  and  remedy  upon  default)  with 
any  supporting  legal  arguments  and 
affidavits. 

(f)  Anticipatory  motions  by 
comphiaaaL  Notwithstanding  any  other 
provision  of  this  part,  at  any  time  before 
the  respondent’s  deadline  for  the 
response  pursuant  to  §  28.20  (a)  or  (b)  of 
this  part,  whichever  applies,  the 
complainant  may  anticqmtorily  move 
for  a  defauh  remedy  pursuant  to 

§  28.21(b)  of  this  part,  or  for  sunmiary 
determination  as  to  liability  or  an 
accelerated  recommended  decision 
pursuant  to  $  28.25  of  this  part. 

(g)  Notification  of  Agency 
decisionmaker.  Upon  issuance  of  the 
administrative  complaint  and  upon 
receipt  of  proof  of  service,  the  Hearing 
Clerk  immiediately  shall  so  notify  the 
appropriate  Agency  decisionmaker. 

(h)  Designation  of  Presiding  Officer. 
The  Regional  Administrator  ^all 
designate  a  Presiding  Officer  for  the 
referenced  Agency  action  no  later  than 
twenty  days  after  the  date  of  service  of 
the  administrative  complaint. 

§  28.17  AvailaMMy  of  documents  fHed 
with  Hearing  Clerk. 

The  Hearing  Clerk  shall  maintain 
securely  and  shall  make  available  at 


reasonable  times  for  inspection  and 
copying  by  any  person  documents  filed 
with  the  Hearing  Clerk  pursuant  to  this 
pari  subject  to  any; 

(a)  Piwrision  oi  law  restricting  the 
pubHc  disclosure  of  confidential 
business  information; 

(b)  Restriction  necessary  to  insure  the 
physical  security  of  the  filed  documents; 
and 

(c)  Agency  rule  governing  tiie  costs  of 
copying  Agency  records. 

§  28.18  Withdrawal  or  amandmant  of 
administrathra  con^itakiL 

(a)  Withdrawal  of  administrative 
complaint.  The  cmnplainant  may 
withdraw  the  administrative  complaint 
without  prejudice: 

(1)  Unilaterally  and  as  of  right  at  any 
time  before  the  deadline  prescribed 

S  28.20  (a)  or  (b)  of  this  part  (whichever 
applies],  or  the  date  of  die  respondent’s 
filing  of  a  response  in  the  action, 
whi^ever  is  sooner  or 

(2)  By  stipulation  with  the  respondent 
or  by  permission  of  the  Presiding  Officer 
at  any  time  after  the  deadline  prescribed 
by  S  28.20  (a)  or  (b)  of  this  part 
(whichever  applies),  or  the  date  of  the 
respondent’s  filing  of  a  response  in  the 
action,  whichever  is  sooner. 

(b)  Amendment  of  administrative 
complaint  The  complainant  may  amend 
the  admiiustrative  complaint 

(1)  Unilaterally  and  as  of  ri^t  at  any 
time  before  the  deadline  prescribed  by 
S  28.20  (a)  or  (b)  of  this  part  (whichever 
applies),  or  the  date  of  the  respondent’s 
filing  of  a  response  in  the  action, 
whichever  is  sooner;  or 

(2)  By  stipulaticHi  with  the  respondeat 
or  by  permission  of  the  Presiding  Officer 
at  any  time  after  the  deadline  prescribed 
by  §  28,20  (a)  or  (b)  of  this  part 
(whichever  applies),  or  dm  date  of  the 
respondent’s  filing  of  a  response  in  the 
action,  whichever  is  sooner. 

§  28.19  Consultation  with  State.  [Section 
399(g)  of  the  Cleen  Water  Act  only] 

The  complainant  shall,  within  thirty 
days  of  the  respondent’s  receipt  of  the 
administrative  compleunt,  pro^de  the 
State  agency  with  the  most  direct 
authority  over  the  matters  which  are  the 
subject  of  the  action  under  diis  part  an 
opportunity  for  consultation  on  the 
referenced  Agency  action. 

§  28.20  Responses  to  administrative 
complaint 

(a)  Respondent’s  deadline.  The 
respondent  shall  file  with  the  Hearing 
Clerk  a  response  within  thirty  days  after 
receipt  trf; 

(1)  The  administrative  complaint;  or, 

(2)  (Safe  Drinking  Water  Act  and 
section  309(g)  of  the  Clean  Water  Act 


only}  If  applicable,  the  Regional 
Administrator’s  disapproval  of  a 
proposed  lo^ed  consent  order  pursuant 
to  S  28.28(bH2)  of  this  part. 

(b)  Extension  of  respondent’s 
deadline.  For  the  purpose  of  engaging  in 
informal  settlement  negotiations 
between  the  con^ilainant  and 
respondent  the  deadline  for  the 
respondent  to  file  a  response  pursuant 
to  paragraph  (a)(1)  of  this  section  shall 
be  extended: 

(1)  For  any  period  stipulated  by  the 
complainant  and  respondent  (but  in  no 
event  for  longer  than  ninety  days 
following  such  deadline),  by  filing  such 
stipulation  with  the  Hearing  Clerk 
within  thirty  days  after  respondent’s 
receipt  of  the  administrative  complaint; 
or 

(2)  For  thirty  days  following  such 
deadline  in  the  case  of  an  offer  of  a 
penalty  settlement  by  the  respondent,  by 
filing  notice  oi  the  existence  of  such  an 
offer  with  the  Hearing  C^erk  within 
thirty  days  after  the  respondent’s  receipt 
of  the  administrative  complaint 

(c)  Deadline  for  public  comment  and 
participation.  (Safe  Drinking  Water  Act 
and  section  300(g)  of  the  Clean  Water 
Act  only)  Any  member  of  the  public 
may,  within  thirty  days  after  receipt  of 
the  notice  provided  pursuant  to 

i  2816(d)  at  this  part 

(1)  Submit  written  comments  on  the 
administrative  complaint  to  the  Hearing 
Clerk  identified  in  the  notice:  or 

(2)  Become  a  participant  in  the  action 
by  meeting  the  requirements  of  1 28,2(g) 
of  this  part. 

(d)  Admission.  Each  uncontested 
allegation  in  die  administrative 
complaint  as  to  liabibty  is  deemed 
admitted  by  the  respondent,  whether  by 
the  respondent’s  failure  to  make  a 
timely  response  pursuant  to  paragraph 
(a)  or  (b)  of  this  section,  whichever 
applied  or  by  the  respondent’s  failure  in 
a  timely  response  to  deny  such 
allegation  included  in  the  administrative 
complaint 

(e)  Waiver.  If  the  respondent  fails  to 
make  a  timely  response  pursuant  to 
paraj^aph  (a)  or  (b)  of  this  section, 
whichever  aj^ies,  the  respondent  shall 
have  waived  its  opportunity  to  appear  m 
the  action  for  any  purpose. 

(f)  Amendment  of  response.  A 
respondent  who  has  timely  responded 
pursuant  to  paragraph  (a)  or  (b)  oi  this 
section,  whichever  apfdies,  may: 

(1)  As  of  right  amend  its  response 
within  thirty  days  following  the 
complainant’s  amendment  oi  the 
administrative  complaint  pursuant  to 
§  28.18  of  this  part;  or 

(2)  Amend  its  response  no  later  than 
thirty  days  prior  to  the  date  set  for  the 
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first  proceeding  on  the  merits  under  this 
part  upon  stipulation  with  the 
complainant  or  by  permission  of  the 
Presiding  Ofhcer  upon  a  Hnding  of  good 
cause  shown  and  upon  a  finding  that 
such  amendment  would  not  prejudice 
the  complainant. 

§28.21  Default  proceedings. 

(a)  Determination  of  liability.  If  the 
respondent  fails  timely  to  respond 
pursuant  to  §  28.20  (a)  or  (b)  of  this  part 
or  the  Presiding  Officer  determines  the 
respondent's  conduct  warrants 
imposition  of  the  sanction  of  default  as 
to  liability,  the  Presiding  Officer,  on  his 
own  initiative,  shall  immediately 
determine  whether  the  complainant  has 
stated  a  cause  of  action. 

(1)  If  the  Presiding  Officer  determines 
that  the  complainant  has  stated  a  cause 
of  action,  the  Presiding  Officer  shall 
direct  the  Hearing  Clerk  to  enter  the 
respondent’s  default  as  to  liability  in  the 
administrative  record.  Upon  entry,  the 
allegations  as  to  liability  included  in  the 
administrative  complaint  shall  be 
deemed  recommended  findings  of  fact 
and  conclusions  of  law. 

(2)  If  the  Presiding  Officer  determines 
that  the  complainant  has  not  stated  a 
cause  of  action,  the  Presiding  Officer 
shall: 

(i)  Allow  the  complainant  to  amend 
the  administrative  complaint  pursuant  to 
S  28.18(b)(2)  of  this  part;  or 

(ii)  Set  forth  that  determination  in  a 
recommended  decision  to  the  Regional 
Administrator  pursuant  to  §  28.27(a)(3) 
of  this  part  and  shall  recommend  that 
the  Regional  Administrator  withdraw 
the  administrative  complaint. 

(b)  Determination  of  remedy.  In  any 
action  under  this  part  in  which  the 
Hearing  Clerk  has  entered  a  default  as 
to  liability,  the  complainant  shall  submit 
within  thirty  days  of  receipt  of  the  entry 
of  default  a  written  argument  (with  any 
supporting  documentation)  regarding  the 
assessment  of  an  appropriate  civil 
penalty  and  (in  the  case  of  the  Safe 
Drinking  Water  Act)  regarding  the 
requirement  for  compliance,  subject  to 
the  following  limitations: 

(1)  [CERCLA,  section  309(g)  of  the 
Clean  Water  Act  and  Section  325(b)  of 
EPCRA  only).  ITie  argument  shall  be 
limited  to  the  nature,  circumstances, 
extent  and  gravity  of  the  violation  or 
violations  and,  with  respect  to  the 
respondent,  ability  to  pay,  any  prior 
history  of  such  violations,  the  degree  of 
culpability,  the  economic  benefit  cr 
savings  (if  any)  respondent  enjoyed 
resulting  from  the  violation,  and  such 
other  matters  as  justice  may  require. 

(2}  (Section  311(b)(6)  of  the  Clean 
Water  Act  only).  The  argument  shall  be 
limited  to  the  seriousness  of  the 


violation  or  violations,  the  economic 
benefit  to  the  violator,  if  any,  resulting 
from  the  violation,  the  degree  of 
culpability  involved,  any  other  penalty 
for  the  same  incident,  any  history  of 
prior  violations,  the  nature,  extent,  and 
degree  of  success  of  any  efforts  of  the 
violator  to  minimize  or  mitigate  the 
effects  of  the  discharge,  the  economic 
impact  of  the  penalty  on  the  violator, 
and  any  other  matters  as  justice  may 
require. 

(3)  [Safe  Drinking  Water  Act  only). 
The  argument  as  to  penalty  shall  be 
limited  to  the  seriousness  of  the 
respondent’s  violation  or  violations,  the 
economic  benefit  (if  any)  respondent 
enjoyed  resulting  from  the  violation,  and 
any  history  of  such  violations,  any  good 
faith  efforts  by  the  respondent  to  comply 
with  the  applicable  requirements,  the 
economic  impact  of  the  penalty  on  the 
respondent,  and  such  other  matters  as 
justice  may  require.  The  argument  as  to 
compliance  shall  be  limited  to  the 
reasonableness  of  the  time  required  for 
compliance,  if  any,  and  the  necessity  for 
any  interim  requirements,  such  as 
reporting  requirements,  that  may  be 
included  in  any  compliance  order. 

§  28.22  Consent  orders. 

(a)  Agreement  of  parties.  (1)  Except  as 
specifically  provided  by  paragraph  (b)  of 
this  section,  at  any  time  before  final 
Agency  action,  the  complainant  and  a 
respondent  may  conclude  an  action,  in 
whole  or  in  part,  by  agreeing  upon  a 
civil  penalty  and  (in  the  case  of  the  Safe 
Drinking  Water  Act)  a  compliance 
remedy  which  is  reasonably  related  to 
the  respondent’s  violation  of  law.  The 
parties  shall  memorialize  such  an 
agreement  in  the  form  of  an  Agency 
consent  order  and  serve  it  pursuant  to 

§  28.9(a)  of  this  part.  Upon  service,  a 
consent  order  signed  by  the  complainant 
and  a  respondent  has  the  force  and 
effect  of  a  unilateral  order  which  has 
been  signed  by  the  Regional 
Administrator  under  §  28.28  of  this  part, 
except  that  a  signatory  respondent  may 
not  appeal  such  a  consent  order  to  the 
appropriate  federal  court. 

(2)  If  the  filing  of  the  consent  order 
with  the  Hearing  Clerk  pursuant  to 
paragraph  (a)(1)  of  this  section  does  not 
wholly  conclude  the  action: 

(i)  The  parties  shall  inform  the 
Presiding  Officer  of  the  issues  that 
remain  unresolved;  and 

(ii)  The  Presiding  Officer  shall 
promptly  inform  the  parties  or  the 
remaining  parties  of  the  schedule  of  the 
remaining  proceedings. 

(b)  Submission  of  proposed  consent 
order.  [Safe  Drinking  Water  Act  and 
section  309(g)  of  the  Clean  Water  Act 
only).  In  any  action  in  which  a 


commenter  is  participating  or  may 
participate  pursuant  to  §  §  28.2(g)  and 
28.20(c)(2)  of  this  part,  and  in  which  the 
parties  have  reached  an  agreement  on 
the  terms  of  a  consent  order  pursuant  to 
paragraph  (a)  of  this  section: 

(1)  The  parties  shall: 

(1)  Sign  a  proposed  consent  order  and 
lodge  it  with  the  Hearing  Clerk  no 
sooner  than  the  deadline  established  for 
public  comment  and  participation 
pursuant  to  §  28.20(c)  of  this  part;  and 

(ii)  Upon  the  request  of  the  Regional 
Administrator,  lodge  a  written 
explanation  of  the  legality  of  the 
proposed  consent  order  with  the 
Hearing  Clerk. 

(2)  If  the  parties  have  complied  with 
the  requirements  of  paragraph  (b)(l)(i) 
of  this  section,  the  action  shall  be 
suspended  until  the  Regional 
Administrator  approves  or  disapproves 
the  proposed  consent  order  pursuant  to 
§  28.28(b)  of  this  part. 

(3)  'The  complainant  shall  serve  each 
non-signatory  participant  in  the  action 
with  a  copy  of  the  proposed  consent 
order  at  the  time  the  parties  lodge  the 
proposed  order  pursuant  to  paragraph 
(b)(l)(i)  of  this  section  and  notify  each 
non-signatory  participant  of  the 
suspension  of  the  action  occurring 
pursuant  to  paragraph  (b)(2)  of  this 
section  and  of  the  provisions  of 

§  §  28.2(p),  28.4(c)  and  28.12  of  this  part 
which  prohibit  communication  with  the 
Presiding  Officer  or  the  Regional 
Administrator  regarding  the  substance 
of  the  proposed  order. 

(4)  Upon  receipt  of  a  proposed 
consent  order  lodged  pursuant  to 
paragraph  (b)(l)(i)  of  this  section,  the 
Hearing  Clerk  shall  notify  the  Presiding 
Officer  of  its  receipt,  transmit  the 
proposed  order  to  the  Regional 
Administrator,  and  make  all  documents 
filed  with  the  Hearing  Clerk  by  the 
participants  available  to  the  Regional 
Administrator.  Upon  receipt  of  a  written 
explanation  lodged  pursuant  to 
paragraph  (b)(l)(ii)  of  this  section,  the 
Hearing  Clerk  shall  transmit  the 
explanation  to  the  Regional 
Administrator. 

(5)  Upon  approval  by  the  Regional 
Administrator  of  a  proposed  consent 
order  pursuant  to  §  28.28(b)  of  this  part, 
all  documents  that  have  been  filed  with 
the  Hearing  Clerk  by  the  participants 
before  the  time  the  proposed  consent 
order  is  lodged  and  any  written 
explanation  of  the  legality  of  the 
proposed  order  submitted  to  the 
Regional  Administrator  by  the  parties 
pursuant  to  paragraph  (b)(l)(ii)  of  this 
section  are  deemed  to  constitute  the 
administrative  record  underlying  the 
approved  consent  order. 
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(6)  Upon  disapproval  by  the  Regional 
Administrator  of  a  proposed  consent 
order  pursuant  to  S  28.28(b)  of  this  part, 
the  Presiding  Officer  shall  promptly 
reschedule  any  previously  suspended 
proceedings,  and  the  action  shall  resume 
according  to  the  provisions  of  this  part. 

§  28.23  Prehearing  conference. 

(a)  Time  and  form  of  conference.  In 
any  action  in  which  the  respondent 
timely  responds  pursuant  to  §  28.20  (a) 
or  (b)  of  this  part,  the  Presiding  Officer 
shall  hold  a  prehearing  conference 
among  all  the  parties  to  the  action  not 
later  than  thirty  days  after  such 
response.  The  Presiding  Officer  may 
conduct  the  conference  in  person  or  by 
telephone. 

(b)  Purposes  of  conference.  At  the 
prehearing  conference  the  Presiding 
Officer: 

(1)  Shall  establish  a  time  and  place  for 
further  proceedings  in  the  action 
pursuant  to  the  requirements  of 
paragraph  (c)  of  this  section; 

(2)  Shall,  upon  request  of  any  party, 
schedule  an  exchange  of  information  as 
appropriate,  and  subject  to  the 
limitations  of  §  28.24  of  this  part,  where 
appropriate,  on  his  own  impose 
additional  limitations  on  the  scope  of  an 
exchange  of  information  between  the 
parties; 

(3)  May  attempt  to  simplify  issues  and 
help  the  parties  to  stipulate  to  facts  not 
in  dispute; 

(4)  May  explore  the  necessity  or 
desirability  of  amendments  to  the 
pleadings;  and 

(5)  May  discuss  any  other  appropriate 
subject. 

(c)  Time  and  place  of  further 
proceedings.  (1)  The  Presiding  Officer 
shall  schedule  a  proceeding  on  the 
merits  of  the  action  and,  as  may  be 
required,  any  other  proceeding.  Except 

'  as  otherwise  provided  by  paragraph 
(c](2)  of  this  section,  each  proceeding 
shall  be  conducted  at  an  appropriate 
Agency  office.  The  Presiding  Officer 
shall  schedule  the  proceeding  on  the 
merits  to  take  place  no  sooner  than 
thirty  days  following  the  date  of  the 
prehearing  conference  conducted 
pursuant  to  this  section,  or  no  sooner 
than  seven  days  following  the 
completion  of  any  information  exchange 
scheduled  pursuant  to  S  28.24(c]  of  this 
part  (exclusive  of  any  supplemental 
exchange  pursuant  to  §  28.24(c)(1)), 
whichever  is  later. 

(2)  Any  party,  on  the  basis  of 
necessity,  may  request  in  writing  within 
ten  days  of  receipt  of  the  notice  of  such 
proceeding  that  the  Presiding  Officer 
schedule  such  a  proceeding  at  a  time  or 
location  other  than  that  initially 
specified  by  the  Presiding  Officer.  The 


Presiding  Officer  shall  promptly  grant  or 
deny  such  a  request. 

(d)  Prehearing  order.  The  Presiding 
Officer  shall  issue  to  the  participants  a 
prehearing  order  no  later  than  twenty 
days  following  the  conference  which 
shall  memorialize  the  rulings  of  the 
Presiding  Officer  made  at  the  prehearing 
conference.  The  Presiding  Officer  may, 
to  aid  the  efficient  administration  of 
justice,  modify  the  prehearing  order  as 
necessary,  except  as  limited  by 
§  28.24(c)  of  this  part. 

§  28.24  Information  exchange. 

(a)  Authority.  Except  by  stipulation  of 
the  parties  which  is  filed  with -the 
Hearing  Clerk,  by  the  issuance  of  a 
subpoena  pursuant  to  §  28.11  of  this 
part,  and  by  authorization  of  law 
outside  the  scope  of  this  part,  this 
section  provides  exclusive  authority  for 
the  provision  of  information  by  parties 
and  provides  such  authority  only  in  an 
action  in  which  the  respondent  has 
timely  responded  to  an  administrative 
complaint  pursuant  to  §  28.20  (a)  or  (b) 
of  this  part. 

(b)  Scope  of  exchange.  Subject  to 
paragraph  (a)  of  this  section,  and  subject 
to  any  further  limitation  imposed  by  the 
Presiding  Officer  in  a  prehearing  order 
issued  pursuant  to  §  28.23(b)(2)  of  this 
part: 

(1)  Each  party,  upon  request  by  an 
opposing  party,  shall  provide,  in  writing, 
to  the  requestor  only: 

(1)  The  name  of  each  witness  it 
intends  to  present  at  any  proceeding 
under  §  28.26  of  this  part,  as  well  as  a 
brief  description  of  the  witness’ 
connection  to  the  action,  the  witness’ 
qualifications  (in  the  case  of  an  expert 
witness],  and  the  subject  matter  of  the 
intended  testimony;  and 

(ii)  Each  document  (other  than  a 
document  to  be  used  solely  for  purposes 
of  impeachment)  it  intends  to  introduce 
at  any  proceeding  under  §  28.25  or 
§  28.26  of  this  part  and  which  has  not 
been  filed  with  the  Hearing  Clerk 
pursuant  to  §  28.16(e)  of  this  part;  and 

(2)  Respondent,  upon  request  by 
complainant,  shall  provide  to  the 
complainant  in  writing  all  information 
requested  by  the  complainant  and 
known  to  the  respondent  relating  to: 

(i)  The  respondent’s  inability  to  pay  a 
civil  penalty;  and 

(ii)  The  respondent’s  net  proHts, 
delayed  or  avoided  costs,  or  any  other 
form  of  economic  benefit  resulting  from 
any  activity  or  failure  to  act  by  the 
respondent  which  is  alleged  in  the 
administrative  complaint  to  be  a 
violation  of  applicable  law. 

(c)  Timing  of  exchange.  (1)  The  parties 
shall  conduct  the  exchange  of 
information  according  to  the  schedule 


established  by  the  Presiding  Officer 
pursuant  to  §  28.23  (b)  and  (d)  of  this 
part,  but  except  as  provided  for  by 
paragraph  (c)(2)  of  this  section  and  a 
continuing  right  to  supplement  described 
below,  under  no  circumstance  shall  such 
exchange  conclude  later  than  sixty  days 
after  the  date  of  the  prehearing 
conference.  The  parties  may  supplement 
information  requested  pursuant  to 
paragraph  (b)(1)  of  this  section  if  such 
supplementary  information  becomes 
known  to  the  requested  party  after  the 
applicable  information  response 
deadline  established  by  the  Presiding 
Officer.  Except  for  good  cause  shown, 
the  supplementing  party  shall  complete 
service  to  the  requestor  of  such 
supplemental  information  by  no  later 
than  seven  days  prior  to  the  date  set  for 
the  noticed  proceeding. 

(2)  [Clean  Water  Act  and  Safe 
Drinking  Water  Act  only].  The  Presiding 
Officer  may,  for  good  cause  shown, 
extend  the  deadline  for  the  parties  to 
provide  information  as  required  by 
paragraph  (b)  of  this  section  for  a  period 
not  to  exceed  thirty  days.  The  Presiding 
Officer  may  grant,  in  sequence, 
subsequent  extensions  of  up  to  thirty 
days  each  upon  an  individual  showing 
of  good  cause  for  each  extension. 

(d)  Service.  Each  party  simultaneously 
shall  serve  each  set  of  information 
requests  or  responses  to  an  information 
request  personally  or  by  first  class  or 
certified  mail  (or  any  other  manner  of 
messengered  service  that  is  no  less 
speedy  and  reliable],  with  an  attached 
certificate  of  service,  upon  the  other 
party  and  the  Presiding  Officer.  If, 
pursuant  to  the  requirement  of 
paragraph  (a)  of  this  section,  the  parties 
have  stipulated  to  any  other  exchange  of 
information,  the  parties  shall  promptly 
provide  such  information  to  the 
Presiding  Officer. 

(e)  Sanctions.  (1)  Any  party  that  fails 
timely; 

(i)  To  provide  the  name  and  all 
supporting  information  required 
pursuant  to  paragraph  (b)(l)(i)  of  this 
section  regarding  any  witness  may  not 
present  that  witness  at  a  proceeding 
under  §  28.26  of  this  part; 

(ii)  To  produce  a  document  required 
pursuant  to  paragraph  (b)(l)(ii)  of  this 
section  may  not  submit,  or  have 
submitted,  such  a  document  for  the 
administrative  record  at  a  proceeding 
under  §  28.25  or  §  28.26  of  this  part,  or 
otherwise; 

(iii)  To  provide  to  complainant  any 
information  required  pursuant  to 
paragraph  (b)(2)(i)  of  this  section 
concerning  an  inability  to  pay  a  civil 
penalty  may  not  submit,  or  have 
submitted,  any  information  for  the 
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administrative  record  concerning  its 
inability  to  pay  the  civil  penalty 
requested  by  complainant;  and 

(iv)  To  provide  to  complainant  any 
information  required  pursuant  to 
paragraph  (b)(2)(ii}  of  this  section 
concerning  net  prohts,  delayed  or 
avoided  costs,  or  any  other  form  of 
economic  benefit  resulting  from  any 
activity  or  failure  to  act  by  the 
respondent  which  is  alleged  in  the 
administrative  complaint  to  be  a 
violation  of  applicable  law,  may  not 
submit,  or  have  submitted,  any 
information  for  the  administrative 
record  on  such  subject. 

(2)  Except  as  specifrcally  provided  in 
paragraph  (e)(l]  of  this  section,  the 
Presiding  Officer  has  discretion  to 
impose  on  any  party  that  fails  to  comply 
with  the  requirements  of  this  section 
any  sanction  that  is  just  and  proper. 

§  26.25  Summary  determination  and 
accelerated  recommended  decision 

(a)  Initiation.  In  any  action  in  which  a 
respondent  has  timely  responded  to  an 
administrative  complaint  pursuant  to 
§  28.20  (a)  or  (b)  of  this  part: 

(1)  Any  party  may  request,  by  legal 
argument  with  or  without  supporting 
afHdavits,  that  the  Presiding  Officer 
summarily  determine  any  allegation  as 
to  liability  being  adjudicated  on  the 
basis  that  there  is  no  genuine  issue  of 
material  fact  for  determination 
presented  by  the  administrative  record 
and  any  exchange  of  information.  Any 
party  may  also  request,  by  legal 
argument  with  or  without  supporting 
affidavits,  that  the  Presiding  Officer 
accelerate  his  recommended  decision  on 
the  basis  that  there  is  no  compelling 
need  for  further  fact-tinding  concerning 
remedy.  The  requesting  party  shall  serve 
the  request  at  least  thirty  days  before 
any  date  set  for  a  liability  hearing, 
except  that  upon  leave  granted  by  the 
Presiding  Officer  for  good  cause  shown, 
the  requesting  party  may  frie  the  request 
at  any  time  before  the  close  of  the 
liability  hearing. 

(2)  The  Presiding  Officer,  at  any  time 
following  the  initial  deadline  for  the 
exchange  of  information  under  §  §  28.23 
and  28.24  of  this  part  and  before  the 
commencement  of  a  liability  hearing, 
and  upon  examination  of  the  entire 
administrative  record  and  any  exchange 
of  information  by  the  parties,  may  on  his 
own  initiative  summarily  determine  that 
a  party  is  entitled  to  judgment  as  to 
liability  as  a  matter  of  law. 

(3)  Upon  summarily  determining 
liability  pursuant  to  this  section,  or  upon 
stipulation  by  the  parties  as  to  liability, 
the  Presiding  Officer  may  on  his  own 
initiative  and  without  fu^er  fact- 
Hnding  accelerate  the  recommended 


decision.  In  reaching  the  recommended 
decision,  the  Presiding  Officer  shall 
consider  the  applicable  factors  set  forth 
in  §  28.21(b)  of  this  part  and  (in  the  case 
of  a  compliance  remedy  under  the  Safe 
Drinking  Water  Act)  shall  consider  the 
reasonableness  of  the  remedy. 

(b)  Response.  Any  party  against 
whom  a  request  for  summary 
determination  or  accelerated 
recommended  decision  has  been  made 
shall  serve  a  response  to  the  request  or 
a  counter-request  no  later  than  twenty 
days  following  receipt  of  the  opposing 
party’s  request,  or  thirty  days  following 
the  service  of  the  administrative 
complaint,  whichever  is  later,  imless  the 
Presiding  Officer  establishes  a  different 
schedule.  Any  party  against  whom  a 
coimter-request  under  this  subsection 
has  been  made  may  serve  a  response  to 
the  counter-request  no  later  than  twenty 
days  following  receipt  of  the  coimter- 
request,  unless  the  residing  Officer 
establishes  a  different  schedule.  A  party 
opposing  a  request  or  counter-request 
for  summary  determination  shall  show, 
by  affidavit  or  by  other  documentation, 
that  the  administrative  record  and  any 
exchange  of  information  present  a 
genuine  issue  of  material  fact  as  to 
liability.  A  party  opposing  a  request  for 
an  accelerated  recommended  decision 
shall  show,  by  affidavit  or  by  other 
documentation,  that  there  is  a 
compelling  need  for  the  introduction  of 
testimony  material  to  the  assessment  of 
a  civil  penalty  or  (in  the  case  of  the  Safe 
Drinking  Water  Act)  the  imposition  of  a 
compliance  remedy. 

(c)  Form  and  record  of  argument 
After  receipt  of  all  information 
associated  with  a  request  or  counter¬ 
request  under  this  section  from  all 
parties,  or  pursuant  to  paragraph  (a)(2) 
or  (a)(3)  of  this  section,  the  Presiding 
Officer  may  require  oral  argument  of 
each  participant  in  order  to  aid  the 
administration  of  justice.  The  Presiding 
Officer  shall  not  allow  argument 
regarding  matters  barred  frtim  the 
administrative  record  by  operation  of 

§  28.4(c)  (5)  or  (6)  of  this  part.  If  the 
Presiding  Officer  allows  rebuttal 
argument,  such  rebuttal  shall  be  allowed 
only  to  the  parties.  The  Presiding  Officer 
shall  create  by  written,  electronic,  or 
other  permanent  and  reliable  means  a 
verbatim  record  of  any  oral  argument 
presented  pursuant  to  this  section  and 
shall  file  that  record  with  the  Hearing 
Clerk. 

(d)  Basis  for  ruling.  (1)  The  Presiding 
Officer  shall  rule  on  a  request  for 
summary  determination  or  an 
accelerated  recommended  decision 
under  paragraph  (a)(1)  of  this  section 
promptly  after  he  finds,  based  on  the 
administrative  record,  any  exchange  of 


information,  and  any  arguments  of  the 
participants,  whether  the  participants 
present  a  genuine  issue  of  material  fact 
as  to  liability  and  whether  a  party  is 
entitled  to  judgment  as  to  liability  as  a 
matter  of  law.  The  Presiding  Officer 
shall  rule  on  a  request  for  an 
accelerated  recommended  decision 
based  on  whether  there  is  a  compelling 
need  for  further  fact-finding.  If  the 
Presiding  Officer  denies  a  request  for  an 
accelerated  decision,  the  Presiding 
Officer  shall  promptly  schedule  an 
appropriate  proceeding  pursuant  to 
§  28.26(h)  of  this  part  to  develop  the 
administrative  record  regarding  an 
appropriate  remedy. 

(2)  ’The  Presiding  Officer  shall  on  his 
own  initiative  summarily  determine  that 
a  party  is  entitled  to  judgment  as  to 
liability  as  a  matter  of  law  if  he  finds, 
based  on  an  examination  of  the 
administrative  record  and  any 
information  exchanged  by  the  parties, 
that  the  participants  present  no  genuine 
issue  of  material  fact  as  to  liability  and 
a  party  is  entitled  to  judgment  as  to 
liability  as  a  matter  of  law. 

(e)  Determination  of  liability.  If  the 
Presiding  Officer  determines  that  a  party 
is  entitled  to  judgment  as  to  liability  as  a 
matter  of  law  by  means  of  summary 
determination,  the  Presiding  Officer 
shall  prepare  any  written  recommended 
finding  of  fact  and  any  conclusion  of 
law  corresponding  to  such 
determination.  If  the  Presiding  Officer 
does  not  accelerate  a  recommended 
decision,  the  Presiding  Officer  shall 
promptly  serve  each  participant  with  a 
copy  of  such  recommended  finding  and 
conclusion  of  law.  If  the  Presiding 
Officer  accelerates  the  recommended 
decision,  upon  completion  of  the 
recommended  decision  the  Presiding 
Officer  shall  follow  the  procedures 
prescribed  by  §  28.27  of  this  part. 

(f)  Determination  of  genuine  issue  of 
fact  The  Presiding  Officer  shall  deny  a 
request  for  summary  determination  of 
liability  if  he  finds  ffie  administrative 
record  and  any  exchange  of  information 
by  the  parties  present  a  genuine  issue  of 
material  fact.  If  the  Presiding  Officer 
denies  a  request  for  summary 
determination,  or  denies  such  a  request 
in  part,  the  Presiding  Officer  shall 

promptly  issue  to  each  participant  a  ' 

written  ruling  as  to  the  existence  of  a  | 

genuine  issue  of  material  fact  as  to  I 

liability  and  the  reasons  for  the  ruling,  | 

and  the  action  shall  continue  on  the  | 

factual  allegations  over  which  the  .1 

participants  have  demonstrated  the  J 

existence  of  a  genuine  issue.  D 

(g)  Supplementation  of  administrative  | 

record.  In  any  action  in  which  the  j 

Presiding  Officer  has  on  his  own  j 
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initiative  determined  that  a  party  is 
entitled  to  judgment  as  to  liability  as  a 
matter  of  law  pursuant  to  paragraph 

(a](2)  of  this  section,  and  has  based  that 
determination  in  any  part  on  any 
document  provided  pursuant  to  §  28.24 
of  this  part  that  is  not  otherwise  within 
the  administrative  record,  the  Presiding 
OfHcer  shall  incorporate  such  document 
into  the  administrative  record  pursuant 
to  §  28.2(b)(15)  of  this  part  by  filing  it 
with  the  Hearing  Clerk.  The  Presiding 
Officer  shall  not  incorporate  in  the 
administrative  record  any  document 
barred  from  the  administrative  record 
by  operation  of  §  28.4(c)  (5)  or  (6)  of  this 
part. 

Subpart  C— Hearing 

§  28.26  Liability  hearing. 

(a)  Scope  of  hearing.  Except  as 
otherwise  specifically  set  forth  in 
paragraphs  (h),  (i)  and  (k)  of  this  section, 
the  Presiding  Officer  shall  conduct  any 
hearing  pursuant  to  this  section 
necessary  to  determine  the  truthfulness 
of  any  unresolved  allegation  of  fact  (or 
conclusion  of  law  based  on  an 
unresolved  question  of  fact]  as  to 
liability  which  was  set  forth  in  the 
administrative  complaint. 

(b)  Conduct  of  hearing.  (1)  The 
Presiding  Officer  shall  conduct  a  fair 
and  impartial  proceeding  in  which  each 
participant  has  a  reasonable  opportunity 
to  be  heard  and  to  present  evidence. 

(2)  The  Presiding  Officer  may: 

(i)  Administer  the  oath  or  affirmation 
of  a  witness; 

(ii)  Require  the  authentication  of  any 
written  exhibit  or  statement; 

(iii)  Examine  witnesses  to  clarify  the 
administrative  record;  and 

(iv)  Limit  the  number  of  witnesses  and 
the  scope  and  extent  of  any  direct 
examination  or  cross-examination  under 
this  section  as  necessary  to  protect  the 
interests  of  justice  and  conduct  a 
reasonably  expeditious  hearing. 

(c)  Testimony.  Each  witness  shall 
testify  in  the  form  determined  by  the 
Presiding  Officer  to  be  most  efficient  in 
resolving  an  issue.  Forms  of  testimony 
include  oral  testimony  provided  in 
person  or  by  other  means,  and  written 
or  otherwise  recorded  testimony. 
Testimony  shall  be  limited  to  facts 
regarding  liability  and  shall  not  include 
issues  of  law. 

(d)  Admission  of  evidence.  The 
Presiding  Officer  shall  decide  which 
documents  and  testimony  shall  be 
admitted  into  evidence.  The  Presiding 
Officer  shall  admit  all  evidence  which  is 
relevant,  material,  or  of  significant 
probative  value.  The  Presiding  Officer 
shall  not  admit  evidence  barred  from  the 


administrative  record  by  operation  of 
§  28.4(c]  (5)  or  (6)  of  this  part. 

(e)  Official  notice.  Except  as 
prohibited  by  §  28.4(c)  (5)  or  (6)  of  this 
part,  the  Presiding  Officer  may  take 
official  notice  of  matters  judicially 
noticed  in  the  federal  courts,  of  other 
facts  within  the  specialized  knowledge 
and  experience  of  the  Agency,  and  of 
matters  that  are  not  reasonably  in 
dispute  and  are  commonly  known  in  the 
community  or  are  ascertainable  from 
readily  available  sources  of  known 
accuracy.  Prior  to  taking  official  notice 
of  a  matter,  the  Presiding  Officer  shall 
give  the  parties  an  opportunity  to  show 
cause  why  such  notice  should  not  be 
taken. 

(f)  Cross-examination.  Any  opposing 
party  has  a  right  of  cross-examination, 
after  the  introduction  of  a  witness' 
direct  testimony.  A  party  shall  not  cross- 
examine  regarding  a  matter  that  is 
outside  the  scope  of  the  direct 
examination.  [Safe  Drinking  Water  Act 
and  section  309(g]  of  the  Clean  Water 
Act  only]  The  I^siding  Officer  shall  not 
allow  a  commenter  an  opportunity  to 
cross-examine  a  party's  witness.  Agency 
counsel  has  the  right  to  the  first  cross- 
examination  of  a  commenter's  witness. 

(g)  Elements  and  order  of 
presentation.  The  elements  of  a  liability 
hearing  are  set  forth  in  paragraphs  (g) 

(1)  through  (6)  of  this  section.  Unless 
otherwise  directed  by  the  Presiding 
Officer,  the  order  of  the  hearing  shall  be 
as  follows: 

(1)  Agency  counsel  may  summarize 
the  factual  bases  of  the  administrative 
complaint  and  intended  witness 
testimony. 

(2)  The  respondent  may  summarize 
the  factual  bases  of  the  response  and 
intended  witness  testimony. 

(3)  Agency  counsel  may  offer  any 
inculpatory  testimonial  or  other 
evidence  within  the  scope  of  the 
hearing. 

(4)  Respondent  may  offer  any 
exculpatory  testimonial  or  other 
evidence  within  the  scope  of  the 
hearing. 

(5)  (Safe  Drinking  Water  Act  and 
section  309(g)  of  the  Clean  Water  Act 
only]  Any  commenter  may  introduce 
testimonial  or  other  evidence  within  the 
scope  of  the  hearing  under  this  section  if 
such  evidence  concerns  an  allegation 
identified  by  the  commenter  pursuant  to 
§§  28.2(g]  and  28.20(c)  of  this  part, 
subject  to  the  following  limitations: 

(i)  The  commenter  may  offer  into 
evidence  a  witness'  testimony  only  if  the 
commenter  had  notified  all  other 
participants  at  least  twenty  days  prior 
to  the  commencement  of  the  liability 
hearing  of  the  name  of  the  witness,  a 
brief  description  of  the  witness' 


connection  to  the  action,  his 
qualifications  (in  the  case  of  an  expert 
witness),  and  the  subject  matter  of  the 
witness'  intended  testimony. 

(ii)  The  commenter  may  offer  into 
evidence  a  document  only  if  the 
commenter  had  provided  a  copy  of  such 
document  to  all  other  participants  at 
least  twenty  days  prior  to  the 
commencement  of  the  liability  hearing. 

(6)  At  the  discretion  of  the  Presiding 
Officer,  the  parties  may  present  rebuttal 
testimony  within  the  scope  of  evidence 
introduced  at  the  hearing,  except  (in  the 
case  of  the  Safe  Drinking  Water  Act  and 
section  309(g)  of  the  Clean  Water  Act) 
the  parties  shall  have  the  right  to 
present  rebuttal  testimony  in  response 
to  any  testimony  presented  by  a 
commenter's  witness. 

(h)  Remedy  issues.  The  Presiding 
Officer  has  the  discretion,  based  on  a 
compelling  need  for  additional  fact¬ 
finding  on  issues  material  to  remedy,  to 
allow  the  participants  to  introduce 
testimony  on  such  issues.  The  Presiding 
Officer  shall  not  allow  testimony  if  the 
issues  can  be  appropriately  explored  by 
use  of  legal  argument  and  affidavits,  or 
by  the  submission  by  the  participants  of 
written  recommended  findings  of  fact 
and  conclusions  of  law  pursuant  to 
paragraph  (k)  of  this  section.  If  the 
Presiding  Officer  allows  such  testimony, 
he  shall  conduct  such  proceeding  in  the 
most  timely  and  efficient  manner 
possible.  In  any  such  proceeding,  the 
Presiding  Officer  shall  consider  any 
applicable  Agency  policy  (except  any 
Agency  policy,  or  portion  thereof,  that 
applies  to  settlement  of  a  penalty  claim) 
concerning  the  assessment  of  an 
administrative  penalty. 

(i)  Closing  argument.  After  all 
evidence  has  been  presented  at  the 
hearing,  the  Presiding  Officer  may  allow 
the  participants  to  present  an  oral 
closing  statement  regarding  issues  of 
liability  and  of  remedy,  and  may  allow 
the  participants  to  submit  any 
documentation  regarding  remedy. 

(i)  Hearing  record.  The  Presiding 
Officer  shall  create  by  written, 
electronic,  or  other  permanent  and 
reliable  means  a  verbatim  record  of  the 
hearing  and  shall  file  that  record  with 
the  Hearing  Clerk. 

(k)  Findings  and  conclusions.  The 
Presiding  Officer  may  request  the 
participants  to  submit,  within  a 
reasonable  time  after  the  conclusion  of 
the  hearing,  proposed  recommended 
findings  of  fact  and  conclusions  of  law, 
as  well  as  any  documentation  regarding 
remedy.  The  Presiding  Officer  shall, 
after  the  conclusion  of  a  hearing  and  the 
submission  of  any  documents  requested 
pursuant  to  this  section,  follow  the 
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procedures  prescribed  by  §  28.27  of  this 
part. 

SUBPART  D— POST-HEARING 
§  28.27  Recommended  decision. 

(a)  Preparation  and  transmission. 
Within  a  reasonable  time  following  any 
remedy  proceeding  pursuant  to 

S  28.21(b).  §  28.25  or  §  28.26(h)  of  this 
part,  or  upon  a  determination  by  the 
Presiding  OfHcer  pursuant  to 
§  28.21(a)(2)(ii)  or  §  28.25  of  this  part 
that  the  complainant  has  failed  to  carry 
its  burden  of  going  forward  pursuant  to 
the  provisions  of  §  28.10(a)  of  this  part, 
or  upon  a  determination  by  the  Presiding 
Officer  that  the  complainant  has  failed 
to  carry  any  burden  of  proof  pursuant  to 
§  S  28.10(d)  and  28.26  of  this  part,  the 
Presiding  Officer  shall: 

(1)  Certify  the  administrative  record 
as  complete  to  date  and  in  compliance 
with  all  requirements  of  this  part; 

(2)  Make  the  administrative  record 
available  to  the  Regional  Administrator; 
and 

(3)  Prepare  and  transmit  a 
recommended  decision  to  the  Regional 
Administrator. 

(b)  Publication.  The  Presiding  Officer 
shall  file  a  copy  of  the  recommended 
decision  with  the  Hearing  Clerk  at  the 
time  of  its  transmittal  to  the  Regional 
Administrator  and  the  Hearing  Clerk 
immediately  shall  serve  each  participant 
with  a  copy  of  the  recommended 
decision. 

§  28.28  Decision  of  the  Regional 
Administrator. 

(a)  Contested  or  default  order.  In  any 
action  in  which  the  Regional 
Administrator  receives  a  recommended 
decision  from  the  Presiding  Officer,  the 
Regional  Administrator  shall; 

(1)  Base  his  decision  on  the 
administrative  record  and  the  applicable 
law; 

(2)  Within  a  reasonable  time  following 
receipt  of  the  Presiding  Officer’s 
recommended  decision: 

(i)  Withdraw  the  administrative 
complaint  on  the  basis  that  the 
administrative  complaint  does  not  state 
a  cause  of  action  or  that  the  allegations 
of  fact  and  conclusions  of  law  in  the 
administrative  complaint  are  not 
supported  by  the  administrative  record: 
or 

(ii)  Issue  an  order  on  the  basis  that  the 
administrative  record  and  applicable 
law  support  such  an  order;  and 

(iii)  If  the  Regional  Administrator 
rejects  the  recommendation  of  the 
Presiding  Officer  in  whole  or  in  part, 
provide  a  written  explanation  for  that 
rejection  that  states  each  point  of 


disagreement  with  the  reconunendation 
of  the  Presiding  Officer. 

(3)  Upon  issuance  of  an  order 
pursuant  to  applicable  law,  provide  a 
written  decision  that  is  supported  by 
clear  reasons  and  the  administrative 
record  and  includes  a  statement  of  the 
right  of  judicial  review  and  of  the 
procedures  and  deadlines  for  obtaining 
judicial  review.  The  order  shall  be 
comprised  of  the  Regional 
Administrator's  findings  of  fact  which 
establish  the  Agency’s  subject  matter 
jurisdiction  and  the  respondent’s 
violation  of  any  applicable  law  as 
alleged  in  the  administrative  complaint, 
conclusions  of  law,  assessment  of  an 
appropriate  penalty  after  taking  into 
account  all  applicable  statutory  penalty 
factors,  and,  if  applicable  (in  the  case  of 
the  Safe  Drinking  Water  Act), 
requirement  of  compliance  writh 
applicable  requirements.  (Section  309(g) 
of  the  Clean  Water  Act  only).  In  any 
action  in  which  a  commenter  is 
participating  pursuant  to  S§  28.2(g)  and 
28.20(c)(2)  of  this  part,  the  order  shall 
state  that  the  commenter  has  the  right  to 
petition  to  set  aside  the  order  pursuant 
to  §  28.30  of  this  part. 

(b)  Consent  order.  [Safe  Drinking 
W'ater  Act  and  section  309(g)  of  the 
Clean  Water  Act  only). 

(1)  In  any  action  in  which  the  Regional 
Administrator  receives  a  proposed 
consent  order  from  the  Hearing  Clerk 
pursuant  to  §  28.22(b)(4)  of  this  part,  the 
Regional  Administrator  shall  determine 
whether  the  proposed  consent  order 
meets  the  requirements  of  this  part  and 
applicable  law  by  reviewing  the 
proposed  order,  the  administrative 
record,  and  any  written  explanation  of 
the  legality  of  Uie  order  submitted  upon 
his  request  by  the  signatory  parties. 

(2)  Within  a  reasonable  time  following 
its  receipt,  without  amendment  and  by 
his  signature  the  Regional  Administrator 
shall  either  approve  and  issue  or 
disapprove  the  proposed  consent  order. 
If  the  Regional  Administrator 
disapproves  the  proposed  consent  order, 
he  shall  provide  the  signatory  parties 
with  a  written  explanation  for  the 
disapproval  based  on  the  factors  set 
forth  in  paragraph  (b)(1)  of  this  section. 

(c)  Publication.  The  Hearing  Cleric 
shall,  within  seven  days  of  the  signing  of 
an  order  by  the  Regional  Administrator 
under  this  section,  send  a  copy  of  the 
order: 

(1)  To  the  Presiding  Officer,  each 
participant,  and  any  defaulted 
respondent;  and 

(2)  To  the  Administrator,  if  the  order 
was  issued  pursuant  to  paragraph  (a)  of 
this  section. 

(d)  Completion  of  administrative 
record.  The  Regional  Administrator 


shall  nie  with  the  Hearing  Clerk  the 
record  of  any  sanction  he  imposes  under 
§  28.12(c)(2)  or  $  28.13(c)  of  this  part, 
any  decision  he  makes  regarding  a 
request  for  an  alternate  Presiding 
Ofhcer  under  §  28.13(b)  of  this  part,  any 
written  explanation  submitted  by  the 
parties  pursuant  to  §  28.22(b)(l)(ii)  of 
this  part  in  support  of  a  consent  order 
that  has  been  approved  by  the  Regional 
Administrator,  any  action  of  the 
Administrator  pursuant  to  §  28.29  of  this 
part,  any  written  explanation  of  a 
rejection  of  the  recommendation  of  the 
Pnesiding  Officer  pursuant  to  paragraph 
(a)(2)(iii)  of  this  section,  any  order  the 
Regional  Administrator  issues  pursuant 
to  this  section,  any  other  significant 
action  he  takes  in  an  action  under  this 
Part  other  than  a  written  explanation  of 
his  disapproval  of  a  proposed  consent 
order,  and  (in  the  case  of  an  action 
pursuant  to  section  309[g]  of  the  Clean 
Water  Act)  any  evidence  submitted  by  a 
petitioner  pursuant  to  $  28.30  of  this  part 
and  any  decision  to  grant  a  petition 
pursuant  to  §  28.30(b)  of  this  part. 

(e)  Date  of  issuance.  For  purposes  of 
appeal,  an  order  of  the  Regional 
Administrator  pursuant  to  this  part  shall 
be  deemed  to  issued  Hve  days 
following  the  date  of  mailing  of  the 
Regional  Administrator’s  order  to 
respondent. 

(f)  Effective  date.  Any  order  issued 
pursuant  to  this  part  becomes  effective 
thirty  days  following  its  date  of  issuance 
unless  before  that  date: 

(1)  (Section  309(g)  of  the  Clean  Water 
Act  only).  An  appeal  is  taken  pursuant 
to  section  309(g)(8)  of  the  Clean  Water 
Act,  33  U.S.C.  1319(g)(8),  or  a  commenter 
nies  a  timely  petition  pursuant  to  §  28.30 
of  this  part.  If  the  Regional 
Administrator  denies  such  a  petition,  the 
order  becomes  effective  thirty  days  after 
such  denial; 

(2)  (Section  311(b)(8)  of  the  Clean 
Water  Act  only).  An  appeal  is  taken 
pursuant  to  section  311(b)(6)(G)  of  the 
Clean  Water  Act,  33  U.S.C. 

1321(b)(6)(G): 

(3)  (Safe  Drinking  Water  Act  only).  An 
appeal  is  taken  pursuant  to  Section 
1423(c)(6)  of  the  Safe  Drinking  Water 
Act  42  U.S.C.  300h-2(c)(6); 

(4)  [CERCLA  only).  An  appeal  is  taken 
pursuant  to  section  109(a)(4)  of 
CERCLA,  42  U.S.C.  9609(a)(4): 

(5)  (EPCRA  only]  An  appeal  is  taken 
pursuant  to  section  325(f)(1)  of  EPCRA, 

42  U.S.a  11045(f)(1):  or 

(6)  The  Administrator  suspends  the 
implementation  of  the  order  pursuant  to 
§  28.29  of  this  part. 

(g)  Final  Agency  action.  The  issuance 
of  an  order  by  the  Regional 
Administrator  pursuant  to  this  section 
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constitutes  final  Agency  action  on  its 
elective  date  for  purposes  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
551. 

S  28.29  Sua  sponte  review. 

The  Administrator  may,  on  his  own 
initiative,  within  thirty  days  of  the  date 
of  issuance  by  the  Regional 
Administrator  of  a  contested  or  default 
order  under  §  28.28(a)  of  this  part, 
suspend  implementation  of  such  order 
for  the  purpose  of  reviewing  its 
conclusions  of  law  or  its  sufHciency 
pursuant  to  S  28.28(a)(3)  of  this  part.  The 
Administrator,  after  such  review,  may 
amend  its  conclusions  of  law,  withdraw 
the  order,  remand  the  order  for 
appropriate  action  by  the  Regional 
Administrator,  or  may  allow  the  order  to 
issue  unchanged.  In  any  action  in  which 
the  Administrator  acts  pursuant  to  this 
section,  the  provisions  of  §  28.28  of  this 
part  shall  apply,  except  that: 

(a)  The  Regional  Administrator  who 
issued  an  order  shall  be  deemed  the 
recommending  Presiding  OfHcer  for 
purposes  of  §  28.28; 

(b)  Upon  suspension  of  the  order,  the 
Administrator  who  suspended  an  order 
shall  be  deemed  the  Regional 
Administrator  for  purposes  of  §  28.28; 

(c)  The  Regional  Administrator's 
order,  except  for  its  Hndings  of  fact, 
shall  be  deemed  a  reconunended 
decision;  the  Regional  Administrator's 
findings  of  fact  are  findings  of  fact  for 
purposes  of  this  part  and  not  subject  to 
review  by  the  Administrator. 

(d)  If  the  Administrator  does  not 
amend  the  Regional  Administrator's 
conclusions  of  law  nor  determine  that 
the  order  is  insufficient  pursuant  to 

§  28.28(a)(3)  of  this  part,  the  Regional 
Administrator's  determination  of 
remedy  is  not  subject  to  review;  if  the 
Administrator  does  amend  the  Regional 
Administrator’s  conclusions  of  law  or 
determines  such  insufficiency,  the 
Regional  Administrator's  determination 
of  remedy  shall  be  remanded  by  the 
Administrator  to  the  Regional 
Administrator  for  appropriate  action, 
except  that  if  the  Administrator 
determines  the  respondent  is  not  liable 
at  all  under  applicable  law,  the 
Administrator  shall  withdraw  the 


administrative  complaint  and  the  order 
of  the  Regional  Administrator  without 
remand; 

(e)  If  the  Administrator  allows  the 
order  to  issue  unchanged,  the 
requirements  of  S  28.28(a)(3)  of  this  part 
shall  not  apply; 

(f)  If  the  Administrator  withdraws, 
amends  or  remands  the  order,  the 
requirement  of  §  28.28(a)(3)  of  this  part 
to  make  findings  of  fact  and  to  order  a 
remedy  shall  not  apply:  and 

(g)  The  Administrator’s  decision  to 
suspend  implementation  of  an  order 
shall  not  be  deemed  final  Agency  action 
for  the  purposes  of  S  28.28(g)  of  this  part 
or  the  Administrative  Procedure  Act,  5 
U.S.C.  551. 

§  28.30  Petition  to  set  aside  an  order. 
[Section  309(g)  of  ttie  Clean  Water  Act 
only] 

(a)  Initiation.  In  any  action  under 
section  309(g)  of  the  Clean  Water  Act,  33 
U.S.C.  1319(g),  in  which  the  Regional 
Administrator  has  issued  an  o^er 
pursuant  to  S  28.28  of  this  part,  any 
commenter  participating  in  that  action 
may,  no  later  than  thirty  days  after  the 
date  of  issuance  of  the  order  under 
§  28.28(e)  of  this  part,  petition  the 
Regional  Administrator  to  set  aside  the 
order  and  to  provide  a  hearing  on 
liability  or  a  proceeding  on  the  penalty  if 
the  commenter  at  the  time  of  petitioning 
Hies  with  the  Hearing  Clerk  material 
evidence  not  considered  in  the  issuance 
of  the  order  and: 

(1)  The  Presiding  Officer  had  failed  to 
afford  the  commenter  an  opportunity  to 
present  information  in  a  proceeding 
conducted  under  §  28.25  or  §  28.26  of 
this  part  in  the  referenced  Agency 
action,  or  in  an  action  concluded  by 
consent  order  under  §S  28.22(b)  and 
28.28(b)  of  this  part;  or 

(2)  The  Regional  Administrator  issued 
the  order  pursuant  to  S  §  28.21  and 
28.28(a)  of  this  part  after  the  respondent 
had  timely  failed  to  respond  to  the 
administrative  complaint  pursuant  to  the 
requirements  of  §  28.20  of  this  part  or 
was  defaulted  by  sanction,  without  the 
commenter  having  had  an  opportunity  to 
present  information  in  a  proceeding 
conducted  under  §  28.25  or  §  28.26  of 
this  part  in  the  referenced  Agency 
action. 


(b)  Granting  of  petition.  The  Regional 
Administrator  shall  grant  the  petition 
and  set  aside  the  order  if  he  Hnds  that 
the  petitioner  meets  the  requirements  of 
paragraph  (a)  of  this  section.  If  the 
Regional  Administrator  grants  the 
petition,  he  shall  instruct  the  Presiding 
Officer  to  conduct  an  appropriate 
proceeding  pursuant  to  §  28.21(b), 

§  28.25  or  §  28.26  of  this  part. 

(c)  Denial  of  petition.  The  Regional 
A^inistrator  shall  deny  the  petition  if 
he  determines  that  the  petitioner  has 
failed  to  meet  the  requirements  of 
paragraph  (a)  of  this  section.  If  the 
Regional  Administrator  denies  the 
petition,  he  shall  notify  the  complainant, 
the  petitioner  and  the  respondent  by 
certiHed  mail,  return  receipt  requested, 
and  shall  publish  notice  of  such  denial 
in  the  Federal  Register,  together  with  his 
reasons  for  the  denial. 

§  28.31  Payment  of  assessed  penalty. 

Except  as  may  be  otherwise  provided 
by  applicable  law  and  the  provisions  of 
any  consent  order,  the  respondent  shall 
pay  within  thirty  days  of  the  effective 
date  of  the  order  any  civil  penalty 
assessed  pursuant  to  this  part  by 
forwarding  to  the  address  provided  by 
the  complainant  a  cashier’s  or  certiHed 
check,  payable  to: 

(a)  [Safe  Drinking  Water  Act,  EPCRA 
and  section  309(g)  of  the  Clean  Water 
Act  only]  “Treasurer,  The  United  States 
of  America.” 

(b)  [Section  311(b)(6)  of  the  Clean 
Water  Act  only]  “Oil  Spill  Liability 
Trust  Fund.” 

(c)  [CERCLA  only]  “EPA  Hazardous 
Substance  Superfimd.” 

The  respondent  shall  note  on  each 
check  in  payment  the  case  title  and 
docket  number  of  the  administrative 
action.  The  respondent  shall 
simultaneously  send  notice  of  payment 
to  the  Hearing  Clerk.  The  Presiding 
Officer  may  waive  the  requirement  of 
payment  by  cashier’s  or  certiHed  check 
for  good  cause  shown.  In  no  case  shall 
the  Presiding  Officer  waive  the 
requirement  of  payment  by  certiHed  or 
cashier’s  check  if  such  a  waiver  may 
endanger  the  Agency’s  receipt  of  funds. 

[FR  Doc.  91-15344  Filed  6-28-91:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parte  200,  201,  210,  229,  230, 
239,  240,  249,  260  and  269 

[Release  Nos.  33-6902;  34-29354;  39-2267; 
IC-18210;  International  Series  Release  No. 
291] 

RIN  3235-AC64 

Multijurisdictional  Disclosure  and 
Modifications  to  the  Current 
Registration  and  Reporting  System  for 
Canadian  Issuers 

agency:  Securities  and  Exchange 

Commissioo. 

action:  Final  Rule. 

summary:  The  Securities  and  Exchange 
Commission  (the  "Commission”)  is 
announcing  the  adoption  of  rules,  forms 
and  schedules  intended  to  facilitate 
cross-border  offerings  of  securities  and 
continuous  reporting  by  speciHed 
Canadian  issuers.  To  remove 
unnecessary  impediments  to 
transnational  capital  formation,  this 
multijurisdictional  disclosure  system 
permits  Canadian  issuers  meeting 
eligibility  criteria  to  satisfy  certain 
securities  registration  and  reporting 
requirements  of  the  Commission  by 
providing  disclosure  documents 
prepared  in  accordance  with  the 
requirements  of  Canadian  securities 
regulatory  authorities.  The 
multijurisdictional  disclosure  system 
also  allows  certain  cash  tender  and 
exchange  offers  for  securities  of 
Canadian  issuers  to  proceed  in 
accordance  with  Canadian  and 
provincial  or  territorial  tender  offer 
requirements  instead  of  in  accordance 
with  Commission  tender  offer 
requirements. 

In  connection  with  the 
multijurisdictional  disclosure  system, 
the  Commission  also  is  announcing  the 
adoption  of  revisions  to  existing  rules 
and  forms  to  permit  registration  and 
reporting  under  the  Securities  Act  of 

1933  and  the  Securities  Exchange  Act  of 

1934  by  Canadian  foreign  private  issuers 
on  the  same  basis  as  other  foreign 
private  issuers. 

Concurrently  with  the  publication  of 
this  Release,  the  Canadian  Securities 
Administrators  are  publishing  a 
National  Policy  Statement  that  adopts  a 
largely  parallel  multijurisdictional 
disclosure  system  in  Canada.  That 
system  permits  U.S.  issuers  to  satisfy 
certain  securities  registration  and 
reporting  requirements  in  Canada  using 
disclosure  documents  prepared  in 
accordance  with  Commission 
requirements.  That  National  Policy 


Statement  is  published  as  an  appendix 
to  this  Release. 

EFFECTIVE  DATE:  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Klein,  Office  of  International 
Corporate  Finance,  Division  of 
Corporation  Finance  at  (202)  272-3246; 
John  C.  Maguire,  Office  of  Tender 
Offers,  Division  of  Corporation  Finance 
at  (202)  272-3097;  Felicia  Smith.  Office  of 
Chief  Counsel,  Division  of  Corporation 
Finance  at  (202)  272-2573;  Robert 
Bayless,  Office  of  the  Chief  Accountant, 
Division  of  Corporation  Finance  at  (202) 
272-2553;  Nancy  Sanow  or  George 
Scargle,  Office  of  Legal  Policy  and 
Trading  Practices,  Division  of  Market 
Regulation  at  (202)  272-2848;  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  new  Forms  F-7, 
F-8,  F-9,  F-10  and  F-80  under  the 
Securities  Act  of  1933  (the  “Securities 
Act”) ;  new  Form  40-F  and  new 
Schedules  14D-1F,  14D-9F  and  13E-4F 
under  the  Securities  Exchange  Act  of 
1934  (the  “Exchange  Act”) ;  and  new 
Form  F-X  under  the  Securities  Act,  the 
Exchange  Act  and  the  Trust  Indenture 
Act  of  1939  (the  “Trust  Indenture  Act”). 
The  Commission  further  is  adopting: 

New  rule  467,  revisions  to  rules  158, 175, 
424, 473  and  502  and  revisions  to  Forms 
S-2.  S-3,  S-4,  S-8,  S-11,  F-1,  F-2,  F-3 
and  F-4  under  the  Securities  Act;  new 
rules  12h-4. 13a-3, 13e-4(g),  14d-l(b), 
14e-2(c),  15d-4,  and  15d-5(c),  revisions 
to  rules  3al2-3(b).  3b-6, 12g-3. 12g3-2, 
13a-10. 13a-16, 15d-5(b),  15d-10  and 
15d-16,  and  revisions  to  Forms  20-F,  6-K 
and  10-K  under  the  Exchange  Act;  new 
rules  4d-9  and  lOa-5  and  revisions  to 
rules  0-11  and  lOa-4  and  revisions  to 
Forms  T-1  and  T-6  under  the  Trust 
Indenture  Act:  revisions  to  rules  3-01,  3- 
02,  3-12,  and  3-19  of  Regulation  S-X; 
revisions  to  Items  302,  402,  404  and  601 
of  Regulation  S-K;  revisions  to  rules  30- 
1(f)  and  30-3  of  the  Commission’s  Rules 
Delegating  Authority  to  Division 
Directors;  and  revisions  to  rule  24  of  the 
Commission's  Rules  of  Practice. 
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a.  Offerings  of  Any  Securities  by 
Substantial  Issuers  (Form  F-10] 

b.  Offerings  of  Investment  Grade  Debt  and 
Preferred  Stock  by  Substantial  Issuers 
(Form  F-9) 

2.  Exchange  Offers  and  Business 
Combinations  (Forms  F-8  and  F-80) 

a.  Exchange  Offer  Registration 

b.  Business  Combination  Registration 


3.  Rights  Offers  (Form  F-7) 

4.  Disclosure  Supplementing  Home 
Jurisdiction  Requirements 

5.  Application  of  Securities  Act  Rules 

C.  Exchange  Act  Registration  and 
Reporting 

1.  Section  15(d]  Obligations 

2.  Stock  Exchange  and  NASDAQ-Related 
Obligations 

3.  Forms  40-F  and  6-K 

D.  Tender  Offer  Regulation  Under  the 
MJDS 

E.  Exchange  Act  Provisions  Affecting  the 
Activities  of  Participants  in  Tender  and 
Exchange  Offers 
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3.  Form  F-X 

4.  Time  of  Filing  Securities  Act  Forms 

5.  Effective  Date 

6.  Shelf  Offerings  and  Post-Effective  Pricing 
Procedures 

G.  Exclusion  of  Investment  Companies 

H.  Trust  Indenture  Act 

I.  Liability 

J.  The  Canadian  Multijurisdictional 
Disclosure  System 

K.  Monitoring  Efforts  in  Connection  with 
the  MJDS 

IV.  Modifications  to  the  Current  Registration 

and  Reporting  System  for  All  Canadian 
Issuers 

V.  Transition  From  One  Registration  and 

Reporting  System  to  Another 

VI.  State  Securities  Regulation 

VII.  Cost-Banefit  Analysis 

VIII.  Regulatory  Flexibility  Act  Certification 

IX.  Effective  Date 

X.  Table  of  Contents  of  Rules,  Forms  and 

Schedules 

XI.  Statutory  Basis  of  Rules,  Forms  and 

Schedules  and  Rule  and  Form  Revisions 

XII.  Text  of  Rules,  Forms  and  Schedules  and 
Rule  and  Form  Revisions 

I.  Executive  Summary 

The  multijurisdictional  disclosure 
system  with  Canada  (“MJDS”)  being 
adopted  by  the  Commission  is  intended 
to  facilitate  the  free  flow  of  capital.  As  a 
result  of  the  MJDS,  a  securities  offering 
made  in  two  countries  will  be  regulated 
in  only  one.  Cross-border  offerings  in 
the  United  States  and  Canada  thus  can 
be  made  more  efficiently  and  at  less 
expense.  Offerings  of  investment  grade 
securities  and  offerings  of  equity 
securities  by  certain  large  issuers,  rights 
offerings,  exchange  offers  and  business 
combinations,  ail  may  be  conducted 
under  the  MJDS.  Canadian  issuers  that 
meet  specified  eligibility  tests  may 
register  securities  with  the  Commission 
through  disclosure  documents  they  have 
prepared  for  Canadian  regulatory 
authorities.  In  addition,  specified 
Canadian  issuers  may  use  Canadian 
disclosure  documents  to  satisfy  the 
Commission's  periodic  disclosure 
requirements  and  tender  offer 
regulations.  Pursuant  to  new  rules  being 
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adopted  under  the  Trust  Indenture  Act 
of  1939  (the  “Trust  Indenture  Act”),* 
Canadian  institutional  trustees  may  act 
as  sole  trustees  in  MJDS  debt  offerings, 
and  exemptions  from  certain  Trust 
Indenture  Act  provisions  are  established 
for  indentures  governing  MJDS  debt 
securities. 

The  MJDS  is  not  available  for 
securities  issued  by  investment 
companies  that  are  registered  or 
required  to  be  registered  under  the 
Investment  Company  Act  of  1940  (the 
“Investment  Company  Act”),*  but  it  is 
available  to  investment  companies 
exempt  from  registration  under  the 
Investment  Company  Act. 

In  conjunction  with  the  MJDS,  the 
Commission  is  adopting  revisions  to 
rules  and  forms  that  affect  all  Canadian 
issuers.  All  Canadian  foreign  private 
issuers  are  now  eligible  to  use  the  forms 
designed  for  registration  and  reporting 
by  foreign  companies  under  the 
Securities  Act  of  1933  (the  “Securities 
Act”)  ®  and  the  Securities  Exchange  Act 
of  1934  (the  “Exchange  Act”).* 

Moreover,  all  Canadian  foreign  private 
issuers  are  now  exempt  from  the 
Commission's  proxy  requirements  and 
from  application  of  the  share  ownership 
reporting  requirements  and  short-swing 
profit  recapture  provisions  of  the 
Exchange  Act. 

Concurrently  with  this  release,  the 
Canadian  Securities  Administrators 
(“CSA”)  are  publishing  a  National 
Policy  Statement  that  adopts  a 
multijurisdictional  disclosure  system  for 
U.S.  issuers  in  Canada.*  In  addition,  as 
a  result  of  coordination  by  the 
Commission  and  Canadian  regulators 
with  the  North  American  Securities 
Administrators  Association  (“NASAA”), 
securities  regulators  at  the  state  level 
are  in  the  process  of  adopting  rules  to 
accommodate  MJDS  offerings.® 

While  Canada  is  the  partner  of  the 
United  States  in  this  inaugural 
multijurisdictional  disclosure  initiative, 
the  MJDS  is  designed  with  the  intention 
of  mitigating  on  a  broader  scale  the 
difficulties  posed  by  multinational 
offerings.  Thus,  the  Commission  is 
continuing  its  work  with  securities 
regulators  of  other  countries  with  a  view 
toward  extending  the  multijurisdictional 
disclosure  system.  In  addition,  the 
Commission  has  proposed  rules  that 
would  facilitate  rights  offers  and 
exchange  and  tender  offers  relating  to 
foreign  securities  held  in  limited 

*  15  U.S.C.  77aaa-77bbbb. 

»15U.S.C.  eoa-l  etseg. 

’  15  U.S.C.  77a  et  seq. 

*  15  U.S.C.  78a  et  seq. 

‘  See  infra  section  Ill-I. 

*  See  infra  section  VI. 


amounts  in  the  United  States  on  a 
similar  basis  as  the  MJDS.'* 

II.  Background 

In  recent  years,  there  has  been 
substantial  growth  in  both  U.S. 
investors’  purchases  of  foreign  securities 
and  offerings  by  U.S.  issuers  outside  the 
United  States.®  Part  of  the  growth  in 
such  transactions  has  consisted  of  an 
increase  in  the  number  of  offerings 
made  simultaneously  in  two  or  more 
countries,  one  of  which  may  be  the 
country  of  the  issuer.  Such  offerings 
typically  are  made  when  the  issuer 
desires  to  expand  the  geographic  base  of 
its  security  holders,  when  the  issuer 
wishes  to  increase  the  market  for  its 
securities  internationally,  or  when 
strategic  reasons  exist  (for  example,  to 
protect  against  takeover  attempts).  In 
other  cases,  such  offerings  are  made 
because  the  relative  cost  of  ffnancing  so 
dictates,  the  size  of  the  offering  is  such 
that  it  cannot  be  absorbed  by  the 
issuer’s  domestic  market,  or  the  issuer 
needs  to  reach  a  particular  group  of 
securityholders  or  a  broader  investor 
base. 

With  the  increase  in  U.S.  ownership  of 
foreign  securities,  the  unwillingness  of 
foreign  issuers  to  extend  rights  offers, 
business  combinations,  exchange  offers 
or  cash  tender  offers  to  U.S. 
shareholders  has  become  increasingly 
signiHcant.  Rather  than  comply  with  the 
requirements  of  regulators  in  more  than 
one  country,  foreign  issuers  choose  at 
times  to  exclude  jurisdictions  such  as 
the  United  States  from  their  offerings. 

As  a  result,  U.S.  holders  are  denied  the 
opportunity  to  realize  signiffcant  value 
on  their  foreign  investments.® 

'  See  Securities  Act  Release  No.  6896  (June  5, 

1991)  (rights  offerings)  and  Securities  Act  Release 
No.  6897  (June  5, 1991]  (exchange  and  tender  offers). 

*  In  1990.  U.S.  investors  purchased  $130.9  billion 
and  $335.9  billion  of  foreign  equity  securities  and 
debt  securities,  respectively,  compared  to  $24.8 
billion  and  $85.2  billion  in  1985.  Source:  U.S. 

Treasury  Bulletin  (various  issues).  Debt  offerings 
outside  the  United  States  by  U.S.  issuers  totalled 
$20.3  billion  in  1990,  $19.8  billion  in  1989  and  $19.8 
billion  in  1988.  Source:  IDD  Information  Services. 

The  value  of  international  offerings  of  common  and 
preferred  stocks  in  1989  was  $15.7  billion,  down 
from  the  record  total  in  1987  of  $20.3  billion,  but 
representing  an  increase  over  the  total  in  1983  of 
$200  million.  Source:  Euromoney  Bondware. 

*  For  example,  to  avoid  filing  a  registration 
statement  in  the  United  States,  foreign  exchange 
offerors  exclude  U.S.  shareholders  or  restrict  them 
to  receiving  cash.  Investors  therefore  are  relegated 
either  to  selling  into  the  market  at  less  than  the  full 
tender  offer  consideration,  and  incurring 
transactional  costs  not  imposed  in  the  tender  offer, 
or  remaining  minority  shareholders  subject  to  the 
risk  of  being  “cashed  out"  in  a  subsequent  merger  or 
arrangement  subject  to  foreign  corporate  law.  In  the 
case  of  rights  offers,  U.S.  investors  may  be  given 
cash  that  amounts  to  less  than  the  market  value  of 
the  right  or  may  be  excluded  entirely. 


In  light  of  the  growth  of  multinational 
offerings  and  the  concerns  of  U.S. 
investors  wishing  to  participate  in  them, 
the  Commission  has  been  making 
significant  efforts  to  remove 
impediments  to  transnational  capital 
formation  without  unduly 
disadvantaging  U.S,  issuers  in  the  U.S, 
markets  or  failing  to  afford  the 
protections  intended  by  the  Securities 
Act  and  the  Exchange  Act  to  those 
buying  securities  in  the  U,S.  capital 
markets.  The  Commission  has 
accommodated  various  foreign 
disclosure  policies  and  business 
practices,  and  has  special  forms 
available  for  use  by  foreign  issuers. 
Nevertheless,  when  a  multinational 
offering  includes  a  public  U.S.  tranche, 
the  disclosure  requirements  established 
by  the  Commission  may  dictate  the 
addition  of  information  to  selling 
documents  prepared  in  accordance  with 
another  jurisdiction’s  rules.*®  In 
addition,  attempting  to  comply  with  the 
requirements  of  multiple  jurisdictions 
can  be  expensive  not  only  because  of 
the  cost  of  retaining  local  accountants 
and  lawyers,  but  also  because  of  the 
additional  time  needed,  since  conditions 
advantageous  to  the  issuer  may  prevai.’ 
in  the  capital  markets  only  for  a  limited 
period.  Also,  because  registration  under 
the  Securities  Act  brings  with  it  periodic 
reporting  requirements  under  the 
Exchange  Act,  a  foreign  issuer  deciding 
whether  to  register  securities  must 
consider  the  burden  of  ongoing 
reporting. 

On  July  24, 1989,  the  Commission 
proposed  for  comment  rules,  forms,  and 
schedules  to  provide  the  foundation  for 
a  multijurisdictional  disclosure  system 
to  facilitate  cross-border  securities 
offerings  by  certain  Canadian  issuers.*  * 
Such  offerings  included  rights  offerings 
and  exchange  offers,  as  well  as  offerings 
of  investment  grade  securities  and 
equity  securities  by  larger  issuers.  The 
Ontario  Securities  Commission  (“OSC”) 
and  the  Commission  des  valeurs 
mobilieres  du  Quebec  (“CVMQ”) 
concurrently  issued  for  comment 
proposals  concerning  the  establishment 
of  a  multijurisdictional  disclosure 

'®  Although  separate  prospectuses  often  are  used 
for  the  United  States  and  for  other  parts  of  the 
world  where  the  offering  is  conducted,  such 
prospectuses  usually  are  distinguishable  only  in  the 
descriptions  of  the  offering  procedures,  the 
underwriting  syndicates  and  the  offering  amounts, 
rather  than  in  substantive  content.  Although  less 
disclosure  may  be  required  in  other  countries, 
issuers  tend  to  provide  the  same  disclosure  in  each 
market  due  to  liability  concerns. 

•  •  Securities  Act  Release  No.  6841  (July  24. 1989) 
[54  FR  32226]  (the  "Original  Proposal"). 
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system  in  Canada  for  certain  U.S. 
issuers.** 

After  reviewing  the  comments 
received  on  the  Original  Proposal,*® 
which  were  generally  supportive  but 
suggested  refinements,  the  Commission 
proposed  for  comment  on  October  22, 
1990  a  revised  multijurisdiclional 
disclosure  system.**  While  many 
aspects  of  the  system  remained  the 
same,  the  Reproposal  reflected 
refinements  to  each  of  the  originally 
proposed  forms  and  broadened  the 
Original  Proposal  by,  inter  alia, 
expanding  the  class  of  issuers  eligible  to 
make  rights  offerings  under  the  system 
and  expanding  the  system  to  cover 
business  combinatkms.  In  connection 
with  the  Reproposal,  the  Commission 
also  proposed  for  the  Hrst  time  in 
conjunction  with  the  MjDS  revised  rules 
and  forms  to  place  Canadian  foreign 
private  issuers  on  an  equal  footing  with 
all  other  foreign  private  issuers  with 
respect  to  registration  and  reporting. 
Shortly  after  publication  of  the 
Reproposal,  the  Canadian  Securities 
Administrators  published  for  comment  a 
revised,  laigely  parallel, 
multijurisdictional  disclosure  system  in 
Canada  for  certain  U.S.  issuers.** 

The  Commission  is  adopting  the  MJDS 
with  limited  changes  from  the 
Reproposal.  Canada  is  the  logical  first 
partner  for  the  United  States  in  such  an 
initiative  because  of  the  signiHcant 
presence  of  Canadian  companies  in  the 
U.S.  trading  markets.  More  than  100 
Canadian  issuers  are  listed  on  the  New 
York  Stock  Exchange  or  the  American 
Stock  Exchange  or  are  quoted  on  the 
National  Association  of  Securities 
Dealers’  Automated  Quotation 
("NASDAQ”}  National  Market  System. 
Of  the  463  foreign  issuers  filing  periodic 
reports  with  the  Commission  under  the 
Exchange  Act,  more  than  240  are 
Canadian.**  Canadian  companies  also 


See  "Multiiuriadictiooal  Ducloture  System — 
Request  for  Comments”  at  12  O.S.CB.  2919  Quly  28, 
19891  and  SO  Q.S.C.  BuUetin  No.  29  (July  21, 1989). 

•*  Thirty-five  conrunent  letters  on  the  original 
proposal  were  received.  Thoae  letters  and  a 
summary  of  the  comments  are  available  for  public 
inspection  and  copying  in  File  No.  S7-19-89  at  the 
Commission's  FuMc  Reference  Room  in 
Washington,  DC 

**  Securities  Act  Release  No.  6879  fOct.  22, 1090) 
(55  FR  46288)  (the  "Reproposal”).  The  Original 
Proposal  and  the  Reproposal  of  the  MJDS  are 
referred  to  collectively  herein  at  the  "Proposals.  ” 
Thirty-Conr  comiiient  letters  on  the  Reproposal  were 
received.  Thoae  letters  and  a  aummary  of  the 
coniinenla  are  available  for  public  inspection  and 
copying  in  File  No.  87-19-66  at  the  Commiasion's 
Public  Reference  Room  in  Washington,  OC 
"Multiiorisdictioiial  Disclosure  System — 
Request  for  Comments”  at  13  OS.CS.  4573  (Nov.  2, 
1990). 

'*  The  next  most  numerous  groups  of  reporting 

issuers  are  from  the  Uniled  Kingdom  HB)  and  farad 

(30) 


are  relatively  frequent  issuers  in  the  U.S. 
capital  markets.  In  1989  and  1990  alone, 
Canadian  private  issuers  made  a  total  of 
54  public  offerings  in  the  United  States, 
ofrering  approximately  $11.9  billion  of 
securities.*^  The  Commission’s 
development  of  the  MJDS  with  Canada 
is  a  first  step  in  meeting  the  needs  of 
issuers  making  transnational  securities 
offerings. 

III.  ’The  Multijurtsdictiocal  Disclosure 
System 

A.  Overview  of  the  MJDS 

To  register  securities  for  an  offering 
under  tlm  MJDS,  a  Canadian  issuer 
essentially  will  take  the  offerii^ 
document  it  prepared  under  Canadian 
law  and  file  it  with  the  Commission 
along  with  a  cover  page,  certain  legends 
and  various  exhibits.  The  Commission 
finds  that  permitting  certain  Canadian 
issuers  to  register  securities  under  the 
MJDS  using  their  home  jurisdiction 
disclosure  documents  instead  of  using 
disclosure  documents  prepared  in 
accordance  with  the  S^iuities  Act 
specifications  is  in  the  public  interest 
and  fully  adequate  for  the  protection  of 
U.S.  investors. 

The  MJDS  encompasses  registration 
of  equity  securities  and  investment 
grade  debt  or  preferred  securities  of 
large  Canadian  issuers.  Registration 
under  the  MJDS  also  is  available  for 
specified  exchange  ofiers,  business 
combinations  and  rights  ofiers  of  a 
broader  class  of  smaller  Canadian 
issuers.  Ifie  broader  availability  of  the 
MJDS  for  those  types  of  offerings 
reflects  the  interests  of  U.  S.  investors  in 
not  being  excluded  frc»n  transactions 
that  will  affect  the  value  of  their  existing 
holdings.  Where  U.  S.  holders  have  less 
than  40  percent  of  the  target  shares  in 
the  case  of  an  exchange  ofier  and  less 
than  40  percent  of  the  shares  of  the 
successor  registrant  at  the  close  of  a 
business  combination,  the  MJDS  may  be 
used  to  register  the  securities  being 
offered. 

For  any  type  of  MJDS  offering,  the 
Canadian  issuer  must  have  at  least  a 
three-year  history  of  reporting  with  a 
Canadian  securities  regulatory 
authority.  Except  in  the  case  of  rights 
offerings  and  offerings  of  certain  non- 
convertible  investment  grade  securities, 
an  issuer  also  must  satisfy  specified  size 
tests  of  minimum  market  value  and/or 
public  float. 


Tbeae  fignre*  do  not  include  ofTeriase  by 
Canadian  governmental  iasuere.  Ttie  figuree  include 
securitiea  registered  for  "flowback,”  (i>.,  not 
targeted  to  the  United  States,  but  whm  s 
substantiid  U.S.  amrket  interest  in  the  issuer's 
securities  indicates  that  securities  are  likely  to  be 
sold  in  the  United  States  shortly  after  issue). 


Issuers  eligible  to  rely  upon  the  MJDS 
include  only  Canadian  “foreign  private 
issuers”  **  and,  for  specified  offerings, 
Canadian  crown  corporations.  Foreign 
issuers  that  do  not  meet  the  definition  of 
“foreign  private  issuer”  are  in  essence 
U.S.  issuers  and  therefore  must  use  the 
same  forms  as  U.S.  issuers  for  purposes 
of  registration  and  reporting  under  the 
Securities  Act  and  Exchange  Act.** 
Canadian  crown  corporations  are  those 
corporations  all  of  vi^ose  common 
shares  or  comparable  equity  is  owned 
directly  or  indirectly  by  the  Government 
of  Canada  or  a  Province  or  Territory  of 
Canada. 

Two  new  rules  under  the  Trust 
Indenture  Act  are  also  being  adopted  for 
use  in  connection  with  MJDS  offerings. 
New  Rule  lOa-5  permits  Canadian 
institutional  trustees  subject  to 
supervision  or  examination  by  Canadian 
federal  anthorities  to  act  as  sole 
indenture  trustees  in  debt  offerings 
under  the  MJDS.  That  Rule  gives  effect 
to  a  provision  of  the  Trust  Indenture 
Reform  Act  of  1990  “*  conditionally 
permitting  the  Commission  to  authorize 
sole  trusteeships  by  foreign  persons. 

New  rule  4d-9  provides  an  exemption 
from  specified  provisions  of  the  Trust 
Indenture  Act  for  indentures  governing 
debt  securities  sold  under  the  MJDS 
where  the  indentures  are  subject  to 
similar  substantive  provisions  through 
the  regalatory  schemes  for  trust 
indentures  under  the  federal  law  of 
Canada  or  the  law  of  Ontario. 

The  issuer’s  home  jurisdiction 
periodic  reports  are  used  under  the 
MJDS  to  satisfy  reporting  requirements 
under  the  Exchange  Act  that  arise  solely 
by  reason  of  registering  securities 
offerings  on  the  MJDS  forms,  or  when 
the  issuer  of  the  securities  meets  certain 
tests  of  market  value,  public  float  and 
reporting  histcny.  Other  than 


**  “Foreign  private  ieetier”  is  defined  in  rule  3b-4 
under  the  Exchange  Act  (17  CFR  240.  3b-4)  and  rule 
405  under  the  Securities  Act  (17  CFR  230. 405)  to 
include  aU  foreign  issuers  other  than  (i)  foreign 
governments,  and  (ii)  foreign  issuers  that  have  more 
than  50  percent  of  their  outstanding  voting  securities 
held  of  record  by  U.  S.  residents  and  that  also  have: 
U.  8.  dtiaem  or  residents  making  ep  a  majority  of 
their  executive  officers  and  directors;  more  than  50 
percent  of  their  assets  located  in  the  United  States; 
or  their  business  administered  principally  in  the 
United  States. 

Contrary  to  commenters'  concerns,  the 
business  of  a  Canadian  issuer  that  is  a  subsidiary  at 
a  U.  S.  company  will  not  be  deemed  automatically 
to  be  “principally  administered  in  the  United 
States”  (as  defined  in  the  foreign  private  issuer 
definition)  by  virtue  of  such  parent-subsidiary 
relationship.  The  determination  of  the  location  of 
administration  of  a  business  will  be  made  in  light  of 
all  the  facts  and  circumstances  in  a  particular  case. 

*»  Title  IV.  Public  Uw  No.  101-550, 1990  U.S. 
CODE  CONG.  AND  ADMIN.  NEWS  (104  Stat.)  2713, 
2721-32. 
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requirements  relating  to  English 
translations,  a  consent  to  service  of 
process  and,  in  limited  cases,  a 
reconciliation  of  financial  statements, 
the  MJDS  disclosure  is  based  on 
incorporation  of  the  registrant's  home 
jurisdiction  documents  in  their  entirety. 
In  addition,  a  newly  adopted  exemption 
eliminates  the  Commission’s  reporting 
obligation  that  otherwise  would  arise  by 
reason  of  Securities  Act  registration 
under  the  MJDS  in  connection  with  most 
rights  offers,  exchange  offers  and 
business  combinations. 

Financial  statements  included  in 
MJDS  disclosure  documents  may  be 
audited  in  accordance  with  generally 
accepted  auditing  standards  in 
Canada.**  Except  in  rights  offerings,** 
compliance  with  U.S.  auditor 
independence  requirements  must 
commence  with  the  audit  report  on  the 
financial  statements  for  the  most  recent 
fiscal  year  included  in  the  first  MJDS 
filing  and  continue  for  each  report 
thereafter.  For  prior  periods,  compliance 
with  Canadian  independence  standards 
is  sufficient. 

Under  revisions  being  adopted  to  an 
exemptive  provision  under  the  Exchange 
Act,  securities  of  Canadian  foreign 
private  issuers  are  exempt  from  die 
share  ownership  reporting  requirements 
and  short-swing  profit  recapture 
provisions  of  section  16  of  the  Exchange 
Act.**  In  addition,  securities  of 
Canadian  foreign  private  issuers 
previously  subject  to  U.S.  proxy 
regulations  are  now  exempt  from  the 
requirements  of  Exchange  Act  sections 
14(a),  14(b),  14(c)  and  14(f)  under  such 
revised  exemption. 

The  MJDS  also  extends  to  Williams 
Act  regulations  applicable  to  third-party 
and  issuer  exchange  and  cash  tender 
offers  made  for  the  securities  of 
Canadian  issuers  in  compliance  with 
Canadian  tender  offer  regulations,  if  less 
than  40  percent  of  the  target  shares  are 
held  by  U.S.  holders.  In  addition,  general 
exemptions  under  Exchange  Act  rules 
lOb-6  **  and  lOb-13  *®  are  provided 
under  the  MJDS  to  permit  specified 
purchases  of  securities  during  qualifying 
tender  and  exchange  offers.*® 


See,  e.g..  Canadian  Institute  of  Chartered 
Accountants  Auditing  Guideline,  “Canada-United 
States  reporting  conflict  with  respect  to 
contingencies  and  going  concern  considerations" 
(December  1988). 

**  U.  S.  auditor  independence  requirements  have 
been  deleted  from  Form  F-7.  however,  since  the 
Reproposal. 

15  U.S.C.  78p. 

17  CFR  240.10b-6. 

*»  17  CFR  240.10b-13. 

**  See  infra  Section  III.E.  In  addition  to  these  anti¬ 
manipulation  rules  under  the  Exchange  Act  rules 
lOb-7  (17  CFR  240.10l>-7)  and  l(R>-8  (17  CFR 
240.10b-B)  thereunder  may  apply  to  offers  or  sales 


Review  of  a  disclosure  document 
submitted  under  the  MJDS  will  be  that 
customary  in  Canada.*^  Thus,  except  in 
the  unusual  case  where  the  Commission 
staff  has  reason  to  believe  there  is  a 
problem  with  the  filing  or  the  offering, 
the  MJDS  registration  statements 
generally  will  be  given  a  “no  review" 
status  by  the  Commission.  Further,  the 
MJDS  forms  for  registration  under  the 
Securities  Act  will  be  made  effective 
automatically  upon  filing  with  the 
Commission  except  where  no 
contemporaneous  offering  is  being  made 
in  Canada  and  where  preliminary 
materials  are  being  filed.  In  the  case  of 
offerings  not  made  contemporaneously 
in  Canada,  such  registration  statements 
will  be  made  effective  after  the 
Canadian  securities  regulator  has 
completed  its  review. 

Issuers  using  the  MJDS  continue  to  be 
subject  to  provisions  imposing  civil  or 
criminal  liability  for  fraud  in  each 
jurisdiction  where  the  securities  are 
offered.  Issuers  are  subject  to  the 
authority  of  each  such  jurisdiction  to 
halt  the  offering  in  the  public  interest 
and  for  the  protection  of  investors. 

B.  Securities  Act  Registration 
1.  Offerings  by  Substantial  Issuers 

The  purpose  of  the  “substantial” 
designation  is  to  single  out  issuers 
whose  size  is  such  that  there  is  a  large 
market  following  for  them  and  the 
marketplace  can  be  expected  to  have  set 
a  price  for  their  securities  based  on  all 
publicly  available  information.*®  The 
Commission  has  distinguished  for  this 
purpose  between  investment  grade 
securities  and  other  securities  and  has 
provided  separate  registration  forms  for 
each.  “Substantial"  issuers  in  the 
context  of  convertible  investment  grade 
securities  *’  are  issuers  that  have  a  total 
market  value  for  their  equity  shares 


of  securities  pursuant  to  transactions  covered  by  the 
MJDS. 

"  To  facilitate  such  review,  home  country 
disclosure  documents  to  be  Tiled  with  the 
Commission  under  the  MJDS  for  a  U.S.-only  offering 
nevertheless  must  be  Tiled  with  the  Canadian 
securities  regulatory  authorities. 

Compare  Securities  Act  Release  No.  6331 
(August  6. 1981)  (adopting  Form  S-3)  ("Because 
these  registrants  are  widely  followed,  the  disclosure 
set  forth  in  the  prospectus  may  appropriately  be 
limited,  without  the  loss  of  investor  protection,  to 
information  concerning  the  offering  and  material 
facts  which  have  not  been  disclosed  previously.”). 

**  Such  securities  may  be  convertible  only  after 
one  year  from  the  date  of  issuance. 

*®  The  term  “equity  shares"  is  deTined  to  include 
common  shares,  non-voting  equity  shares,  and 
subordinate  or  restricted  voting  equity  shares,  but 
does  not  include  preferred  shares. 


of  at  least  (CN)  $180  million  and  for  their 
public  float  **  of  at  least  (CN)  $75 
million.**  (For  non-convertible 
investment  grade  securities,  issuers 
need  not  meet  the  “substantial”  test.**) 
“Substantial”  in  the  context  of 
registration  of  all  other  securities 
includes  those  issuers  with  a  market 
value  for  their  equity  shares  of  at  least 
(CN)  $360  million  and  a  public  float  of 
(CN)  $75  million.  The  market  value  of 
equity  shares  and  public  float  tests  may 
be  measured  as  of  any  date  within  60 
days  prior  to  the  date  of  filing.*® 
a.  Offerings  of  Any  Securities  by 
Substantial  Issuers  (Form  F-IOJ. 
Securities  offered  for  cash  or  in 
connection  with  exchange  offers  or 
business  combinations  may  be 
registered  on  Form  F-10  by  substantial 
Canadian  issuers.**  To  be  eligible  to  use 
Form  F-10,  the  issuer  must  have  been 
reporting  with  Canadian  securities 
regulators  for  the  36  months 
immediately  prior  to  filing  and  be  in 
compliance  with  such  regulators’ 
requirements  at  the  time  of  filing.*®  As 


*'  The  market  value  of  the  “public  float"  is  the 
market  value  of  all  outstanding  equity  shares  owned 
by  non-afTiliates.  Under  the  MJDS,  Canadian  issuers 
include  non-voting  common  stock  in  the  calculation 
of  public  float.  As  defined  under  the  MJDS.  an 
“affliiate"  of  a  person  is  anyone  who  beneTicially 
owns,  directly  or  indirectly,  or  exercises  control  or 
direction  over,  more  than  10  percent  of  the 
outstanding  equity  shares  of  such  person.  Adoption 
of  this  deflnition  of  “affiliate"  for  this  purpose  is 
neither  intended  to  alter  the  definition  of  affiliate 
otherwise  applied  under  the  Securities  Act  nor  to 
bear  upon  the  interpretation  or  application  of  such 
deflnition. 

**  These  requirements  are  expressed  in  terms  of 
Canadian  currency,  rather  than  U.S.  currency,  so 
that  fluctuations  in  exchange  rates  do  not  affect  an 
issuer's  eligibility  to  use  the  Form. 

Similarly,  Form  40-F  allows  satisfaction  of 
reporting  obligations  in  connection  with  non- 
convertible  Form  F-9  eligible  securities  without 
reference  to  a  public  float  or  market  value  test.  See 
General  Instruction  A.  (2)  to  Form  40-F. 

The  measurement  of  market  value  for  purposes 
of  other  MJDS  forms  is  accomplished  in  the  same 
fashion.  See.  e.  g..  Forms  F-8,  F-80  and  40-F. 

**  Unlike  the  Reproposal.  Forms  F-10,  F-8  and  F- 
80  clarify  that  the  MJDS  may  not  be  used  for 
registration  of  derivative  securities  except  certain 
warrants,  options,  rights  and  convertible  securities. 
Warrants,  options  and  rights  may  be  registered  on 
those  Forms  only  if  such  securities  and  the 
underlying  securities  to  which  they  relate  are  issued 
by  the  registrant,  its  parent  or  an  affiliate  of  either. 
Similarly,  convertible  securities  may  be  registered 
on  those  Forms  only  if  convertible  into  securities  of 
the  registrant,  its  parent  or  an  affiliate  of  either. 
Securities  such  as  stock  index  warrants,  currency 
warrants  and  debt  paying  interest  calculated  on  the 
performance  of  a  stock  index  therefore  are  not 
eligible  for  registration  under  the  MJDS. 

*•  All  of  the  MJDS  Securities  Act  registration 
forma  permit  registration  by  an  issuer  who  is  the 
product  of  a  recent  statutory  business  combination. 
Such  issuers  otherwise  would  be  ineligible  to 
register  under  the  MJDS  due  to  the  issuer  36-month 
reporting  history  requirement.  To  determine 
eligibility  for  such  issuers,  the  reporting  history  of 
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with  all  other  M}DS  forms,  the  issuer  of 
the  securities  must  be  a  foreign  pdvate 
issuer  and  must  be  incorporated  or 
organized  under  the  laws  of  Canada  or 
any  Canadian  province  or  territory.®* 
Form  F-10  is  available  for  the 
registration  of  debt  securities  or 
preferred  stock  of  a  Canadian- 
organized,  majority-owned  subsidiary. 
Where  a  Canadian  parent  satisfies  the 
three-year  reporting  history,  the  (CN) 
$360  million  market  value  and  the  (CN) 
$75  million  public  float  tests,  and  fully 
and  unconditionally  guarantees  die 
securities,  the  subsidiary  as  well  as  the 
guarantor  qualifies  to  use  Form  F-10.** 


the  registrant  is  combined  with  each  of  its 
predecessor  companies  in  turn.  If  in  each  case  the 
aggregate  reporting  history  exceeds  36  months,  the 
isBtier  may  use  the  form.  For  example,  if  A  had  been 
reporting  for  4  years  in  Canada,  and  B  bad  been 
reporting  for  2  years  in  Canada,  and  A  and  B  is  a 
business  combinatian  fbnned  C,  wtndi  hu  been 
reporting  for  1  year  in  Canada,  C  would  be  deemed 
to  meet  the  36-month  reporting  htstoiy  requirement 
The  one  year  of  reporting  by  C  when  added  to  the 
reporting  history  of  A  and  when  added  to  the 
reporting  history  of  B  in  each  case  is  36  months  or 
more.  lf,.howevei,  either  A  or  B  had  been  reporting 
for  under  2  yoara,  C  would  not  be  deemed  to  satisfy 
the  36-aioath  reporting  history  test  The  reporting 
history  test  disregards,  however,  the  reporting 
history  of  any  predecessor  if  the  reporting  bistoriea 
of  other  predecessors  whose  assets  and  gross 
revenues  would  contribute  at  least  80  percent  of  the 
assets  and  gross  revenues  from  continuing 
operations  of  the  successor  registrant  as  measured 
based  on  pro  forma  combination  nf  such 
participating  companies'  most  recently  oempieted 
fisoai  years  prior  to  the  businese  combination,  eadi 
meet  the  reporting  history  requirement  in 
combinatioB  with  the  sucoeaaor.  in  the  case  of 
Forms  F-7.  F-6  and  F-6Q.  the  one-year  listmg  history 
may  be  aatiafied  by  combining  the  listing  history  of 
the  successor  with  that  of  its  predeoeesors  in  a 
similar  manner. 

”  Since  no  crown  corporation  would  have  been 
able  to  use  the  MJDS  forms  requiring  all  registrants 
to  have  a  minimum  public  float  (because  all  crown 
corporations  have  their  equity  shares  wholly  osvned 
by  the  Canadian  government  a  province  or 
territory),  and  since  crown  corporations  are  not 
known  to  make  rights  oRers,  Forms  F-10,  F-6,  F-80 
and  F-7  as  adopted  do  not  apply  to  crown 
corporations. 

**  As  in  ail  other  M)OS  Securities  Act  forms,  the 
measurement  of  eligibility  is  made  at  filing.  An 
issuer  that  becomes  ineligible  for  use  of  an  M)DS 
form  after  the  effective  date  of  such  form  will  not  be 
precluded  from  its  usage  for  such  o6ering. 

’*  The  gnarantee  must  be  as  to  principal  and 
interest  (if  debt)  or  liquidation  preference, 
redemption  price  and  dividends  (if  preferred 
securities).  Similar  treatment  for  registration  of 
guaranteed  securities  ia  provided  in  existing 
Securities  Act  forms.  See  General  Instrucbon  L  A.  8. 
of  Form  F-3.  General  Instruction  L  C  of  Form  S-3, 
and  General  Instnictioas  L  G.  of  Forms  8^2  and  F-Z 
Registration  of  the  guarantee  «■  well  as  the 
subsidiary's  securities  nmy  be  made  on  Form  F-t6. 

If  the  subsidiery's  securities  are  convertible,  the 
parent's  securities  nrlo  which  they  may  be 
conveiled  also  would  be  registered  on  Form  F-10. 


Such  debt  securities  or  preferred  stock 
may  be  convertible  or  exchangeable,  but 
only  for  the  securities  of  the  parent 
company. 

If  the  niing  is  made  prior  to  July  t, 
1993,  reconciliation  to  U.  S.  GAAP  as 
speciHed  in  Item  18  of  Commission  Form 
20-F  is  required  for  any  Hnancial 
statements  included  in  Form  F-10 
pursuant  to  home  jurisdiction 
requirements.'**  Item  18  requires  the  full 
disclosure  of  information  required  by 
Regulation  S-X  and  U.  S.  GAAP, 
including  segment  information  and 
supplemental  oil  and  gas  data.  Filings  on 
Form  F-10  made  on  or  after  July  1, 1993 
will  not  be  subject  to  any  requirement  to 
reconcile  the  financial  statements  to  U. 

S.  GAAP,  absent  future  action  by  the 
Commission  to  the  contrary. 

b.  Offerings  of  Investment  Grade  Debt 
and  Preferred  Stock  by  Substantial 
Issuers  (Form  F-PJ.  Registration  on  Form 
F-9  is  permitted  for  offerings  of 
investment  grade  debt  securities  or 
investment  grade  preferred  stock,  if  such 
securities  are  either  non-convertible  or 
are  convertible  only  after  one  year  from 
the  date  of  issuance.  Form  F-9  seciuities 
may  only  be  convertible  into  anofiier 
class  of  secmities  of  the  issuer  or,  in  the 
case  of  guaranteed  secarities  discussed 
below,  the  parent.  The  issuer  must  be 
either  a  foreign  private  issuer  or  a  crown 
corporation,  and  must  be  of 
“substantial"  size  if  the  securities  are 
convertible.  A  foreign  private  issuer  (or, 
in  the  case  of  guaranteed  securities,  its 
parent]  must  have  a  36-month  reporting 
history  with  a  Canadian  securities 
regulatory  authority  and  be  in 
compliance  'with  such  reporting 
requirements  at  the  time  of  filing  Form 
F-0.  A  croMm  corporation  need  only 
have  a  12-month  Canadian  reporting 
history  to  be  eligible.** 

The  “investment  grade”  determination 
has  to  be  made  by  a  nationally 
recognized  statistical  rating  organization 
(“NR^O”).**  Under  the  Reproposal, 
securities  would  have  been  deemed 
“investment  grade”  if,  at  the  time  of 
effectiveness  of  the  registration 
statement,  at  least  one  NRSRO  had 
rated  the  security  in  one  of  its  three 


Commiggion  niieg  do  not  govern  whhdi 
Hnancial  gtatementa  nragt  be  incioded  in  the  MJDS 
Forma.  Only  tboae  Hnandal  gtatementa  reqniTed  in 
the  home  coantry  diacfoaure  document  will  be 
included,  but  tboae  included  In  Form  F-10  moat  be 
reconciled. 

Since  only  a  amall  percentage  of  crown 
corporatioM  are  r^orting  in  Canada,  the  Form  aa 
adojrted  raducea  the  reporting  Uatary  raquireeMnt 
from  36  montha  to  12  montha  in  order  to  facilitate 
uae  by  thoae  crown  coqxuationa  that  begin 
reporting  in  the  future. 

**  NRStO  ia  uaed  herein  aa  that  term  ia  aaed  in 
rule  lSc3-l(c)  [Zi  (vi)  (F)  under  the  Exchange  Act  17 
CFR  240. 15c3-ltc)  (2)  (•^  (F)- 


highest  rating  categories  that  signifies 
investment  grade.  The  Commission 
indicated  in  the  Reproposal  however, 
that  to  the  extent  t^  fourth  highest 
rating  category  is  recognized  in  the 
future  by  Canadian  regulatory 
authorities  as  signifyi^  investment 
grade  under  the  M)DS,  the  Commission 
would  give  parallel  recognition.  In  light 
of  such  subsequent  recognition,**  Form 
F-9  as  adopted  refers  to  registration  of 
securities  with  the  fourth  highest  rating. 

In  a  parallel  fashion  to  Form  F-10, 
Form  F-9  is  available  for  certain  issuers 
of  guaranteed  securities.  A  majority- 
owned  Canadian  subsidiary  issuing 
investment  grade  debt  or  preferred  stock 
does  not  have  to  satisfy  the  36-month 
reporting  requirement  or  the  market 
value  or  puUic  float  tests  if  fiie 
securities  are  fully  and  unconditionally 
guaranteed  by  a  parent  ffiat  is  eligible  to 
use  Form  F-0.  Such  securities  may  be 
convertible  or  exchangeable,  but  only 
after  a  year  from  file  date  of  issuance 
and  only  for  securities  of  the  parent 
company.** 

2.  Exchange  Offers  and  Business 
Combinations  (Forms  F-8  and  F-60] 

a.  Exchange  Offer  Registration.  Form 
F-8  is  available  for  Securities  Act 
registration  in  coimection  wifii  exchange 
offers  **  for  a  Canadian  issuer's 
securities  in  which  the  securities  being 
registered  are  all  or  a  portion  of  the 
consideration  offered.**  Except  for 
issuer  exchange  offers,  which  may  be 
registered  without  regard  to  the  issuer’s 
public  float  Form  F-8  registrants  must 
have  a  public  float  for  fiieir  equity 
shares  with  a  market  value  that  equals 
or  exceeds  (CN)  $75  million.*’ 

Registrants  under  Form  F-8  also  must 
have  their  securities  listed  on  The 
Toronto  Stock  Exchange,  The  Montreal 


**  See  Natieoal  Policy  Statement  Na  45. 

**  Registration  of  the  parant'e  aeonrities  for  which 
the  subsidiary's  securities  era  convertible  or 
exchangeable  may  not  however,  be  made  on  Form 
F-S  unless  such  sscurities  are  Form  F-9-eligible 
securities. 

“Exchange  offers,*'  as  the  term  is  used  in  the 
MJDS,  do  not  inchide  exchange  offers  uederialcen  to 
accomplish  a  business  combination. 

**  In  the  case  of  exchange  offers,  a  decision  to 
extend  offers  to  US.  investors  depends  not  ooiy  on 
the  appHcelkm  of  U.S.  diecloeuK  seqaireinents,  but 
also  on  US.  tender  offer  regnlation.  See  infra 
section  UIJ).  regarding  Williams  Act  regulation 
under  the  M]DS. 

*'  Exchange  offer  securities  also  may  be 
registered  on  Form  F-S  or  F-40  if  the  o^ror  is 
eligible  to  use  such  forms,  without  regard  to  die 
percentage  of  securities  held  by  U.S.  holders. 
Williams  Act  tender  offer  requireasents  in 
connection  with  an  exchange  offer  registered  on 
Form  F-fl  or  F-IQ,  howevsr.  may  not  be  satisfied  by 
use  of  MJDS  Schedule  MD-lF  or  13E-4F  if  the  40 
percent  US.  ownership  threshold  of  such  Schedule 
is  met  or  exceeded. 
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Exchange  or  the  Senior  Board  of  The 
Vancouver  Stock  Exchange  for  the  most 
recent  12  months  prior  to  filing,  and 
have  been  reporting  with  a  Canadian 
securities  regulator  for  the  most  recent 
36  months.  The  issuer  also  must  be  in 
compliance  with  such  listing  and 
reporting  requirements  at  tlw  time  of 
filing.  The  combined  reporting  and 
listing  requirement  has  replaced  the  36- 
month  listing  history  requirement  under 
the  Reproposal  in  order  to  provide 
greater  flexibility  in  use  of  Form  F-8  and 
in  response  to  comments  by  Canadian 
regulators. 

The  target  of  the  bid,  like  the 
registrant,  must  be  a  foreign  private 
issuer  incorporated  or  organized  under 
the  laws  of  Canada  or  any  Canadian 
province  or  territory.  To  prevent 
discrimination  among  holders  of  the 
class  of  securities  that  is  the  subject  of 
the  offer,  the  bidder  is  required  to  offer 
its  securities  to  U.S.  holders  upon  terms 
and  conditions  not  less  favorable  than 
those  offered  to  any  other  holder  of  the 
same  class  of  subject  seciuities. 

Under  the  Reproposal,  use  of  Form  F- 
B  would  have  been  limited  to  situations 
in  which  less  than  20  percent  of  the 
sectirities  of  the  target  class  was  held  of 
record  by  U.S.  residents  (other  than  U.S. 
affiliates)  as  of  the  end  of  such  issuer’s 
last  quarter.  Comment  was  solicited  by 
the  Commission,  however,  with  regard 
to  whether  the  20  percent  ceiling  for  U.S. 
ownership  should  be  increased,  and  a 
level  of  40  percent  was  suggested. 
Conunenters  largely  favored  a  40 
percent  test.  As  adopted,  the  MJDS 
imposes  a  40  percent  ceiling  on 
ownership  of  the  class  of  subject 
securities  by  U.S.  holders.**  "nie  state 
securities  regulators  have  expressed  a 
willingness  to  recognize  an  increase 
from  20  percent  to  25  percent  for 
purposes  of  the  Uniform  Seciuities  Act. 
Form  F-6  has  therefore  been  revised  to 
reflect  a  25  percent  ceiling  on  U.S. 
ownership.  The  Commission  has 
provided  an  alternative  MJDS 
registration  form  (Form  F-80)  for 
exchange  offers  equalling  or  exceeding 
the  25  percent  ceiling,  so  that  states 
choosing  to  review  such  transactions 
may  do  so  without  reviewing  every 
Form  F-8.  Form  F-80  is  identical  to  Form 
F-8  except  for  the  use  of  a  40  percent 

**  "U.S.  hotdm**  include  any  person  writli  a  U.S. 
address  on  the  records  of  the  issner  of  the  snbiect 
securities,  any  voting  trustee,  any  depositaiy.  any 
share  transfer  agent  or  any  person  actaig  in  a 
similar  capacity  on  behalf  cl  the  issuer  of  the 
subject  securities.  Other  than  identifying  the  records 
to  be  checked,  the  definition  of  U3.  holder  is 
synonymous  with  the  dermltion  of  "11.8.  resident”  in 
the  RepreposaL  The  “held  of  record"  aspect  of  the 
percentage  test  has  been  deleted  since  the 
Reproposal  in  favor  of  Identifying  the  records  to  be 
checked  for  U.S.  addresses. 


U.S.  ownership  ceiling  instead  of  a  25 
percent  ceiling.** 

In  calculating  the  U.S.  ownership 
threshold,  U.S.  affiliates  are  not 
excluded  as  they  were  under  the 
Reproposal.  In  measuring  the  percentage 
of  the  class  of  securities  held  in  the 
United  States,  securities  convertible  into 
or  exchangeable  for  securities  of  such 
class  are  not  included. 

Also  under  the  Reproposal,  a  safe 
harbor  would  have  afforded  third-party 
bidders  commencing  an  unsolicited 
exchange  offer  the  ^nefit  of  a 
conclusive  presumption,  under  certain 
circumstances,  that  U.S.  ownership  of 
the  subject  class  of  securities  did  not 
equal  or  exceed  the  proscribed  level.*® 
The  Commission  is  retaining  that  safe 
harbor  substantially  as  proposed,  but 
extending  it  to  all  third-party  offers, 
whether  solicited  or  unsolicited,  fai 
addition,  because  of  similar  difficulties 
third  parties  would  encoimter,  the  safe 
harbor  is  being  extended  to  the 
determination  of  whether  the  target 
company  is  a  foreign  private  issuer. 
Hius,  third-party  bidders  commencing 
an  exchange  offer  have  the  benefit  of  a 
conclusive  presumption  that  the  target  is 
a  foreign  private  issuer  and  that  U.S. 
holders  hold  less  than  25  percent  (Form 
F-8)  or  40  percent  (Form  F-80)  of  the 
securities,  unless:  (1)  The  aggregate 
trading  volume  of  that  class  on  national 
securities  exchanges  in  the  United 
States  and  NASDAQ  exceeded  the 
aggregate  trading  volume  of  that  class 
on  securities  exchanges  in  Canada  or 
the  Canadian  Dealing  Network,  Inc. 
(“CDN”)  over  the  12  calendar  month 
period  prior  to  commencement  of  the 
offer  (or,  if  commenced  in  response  to  a 
prior  bid  the  12  calendar  month  period 
prior  to  the  commencement  of  the  initial 
offer);  **  (2)  the  most  recent  annual 
report  or  annual  information  form  filed 
or  submitted  by  the  issuer  with 
securities  regulators  in  Ontario,  Quebec, 
British  Columbia  or  Alberta  (or,  if  the 
issuer  of  the  securities  is  not  a  reporting 
issuer  in  any  of  the  above  provinces, 
with  any  other  Canadian  securities 

**  Form  F-80  fe  similarly  available  for  business 
combinatioiu  under  the  40  percent  U.S.  ownership 
ceiling.  See  infra  section  OLBZ.b. 

**>  See  Reproposal  supra  a  14  at  48295. 

The  Commission  has  proposed  revisions  to 
Regulation  S-K,  (17  CFR  229. 10  et  se?.).  Form  2e-F 
(17  CFR  240.  22lJf)  and  Rule  12g3-2(b)  (17  CFR  240 
1283-2(b))  to  require  foreign  private  issuers  using 
such  forms  or  rule  to  disclose  on  at  leMt  an  annoal 
basis  the  extent  to  which  their  equity  securities  are 
held  by  U.S.  holders.  Securities  Act  Release  Na 
6898  (June  6. 1991).  It  is  anticipated  that  if  these 
revisions  are  adopted,  the  safe  harbor  will  be 
revised  to  elinuirate  the  need  for  third-party  bidders 
commendiig  an  offer  to  determine  the  targrt 
company's  trading  volwne  in  the  United  States  and 
Canada. 


regulator)  or  with  the  Commission 
indicates  that  U.S.  holders  hold  the 
threshold  percentage  or  more  of  the 
subject  class  of  securities;  or  (3)  the 
offeror  has  actual  knowledge  that  the 
level  of  U.S.  ownership  as  of  the 
operative  date  equals  or  exceeds  the 
threshold  percentage. 

The  calculation  of  the  trading  volume 
for  purposes  of  the  presiunption  is  based 
on  volume  figures  published  by  the 
exchange(s)  on  which  the  security  is 
listed  and  the  published  NASDAQ  and 
CDN  voliune  figures.  Also,  unlike  the 
Reproposal,  a  third-party  bidder  availing 
itself  of  the  safe  harbor  is  not  obligated 
to  undertake  the  burden  of  searching  the 
public  filings  of  securities  authorities  in 
each  of  the  U.  S.  states,  and  the 
Canadian  provinces  and  territories.  In 
addition,  a  third-party  bidder  is  not 
required  to  certify  that  it  has  made  a 
reasonable  investigation  and  as  a  result 
it  believes  that  less  than  die  threshold 
amount  of  the  target’s  securities  is  held 
by  U.  S.  holders. 

A  Canadian  offeror  making  an 
exchange  offer  pursuant  to  the  MJDS 
will  file  the  home  country  disclosure 
documents  under  cover  of  Form  F-8  or 
F-80  with  the  Commission.  The  offer 
and  takeover  or  issuer  bid  circular  will 
be  distributed  by  mail  in  accordance 
with  Canadian  law  **  to  shareholders  in 
both  countries.  In  the  United  States  an 
exchange  offer  cannot  commence  until  a 
registration  statement  has  become 
effective.®*  An  exchange  offer 
commences  imder  Canadian  law, 
however,  immediately  upon  the  mailing 
to  target  shareholders  of  the  takeover  or 
issuer  bid  circular  containing  the 
required  prospectus  disclosure.**  The 
Commission  has  provided,  therefore,  for 
immediate  effectiveness  of  filings  on 
Forms  F-8  and  F-80. 

b.  Business  Combination  Registration. 
Form  F-8  and  Form  F-80  also  allow 
registration  in  connection  with  business 
combinations.  When  securities  are  part 
of  the  consideration  in  a  business 
combination,  generally  an  exemption  is 
granted  from  the  prospectus 
requirements  under  Canadian  law  in 
light  of  the  disclosure  provided  in  the 
iiffonnation  circular  required  by 
Canadian  proxy  solicitation  rules.** 
While,  at  the  time  of  the  Reproposal, 
Canadian  securities  regulators  had  not 
set  forth  specific  disclosure 

**  See  CBCA 198;  OSA  97. 99;  QSA 128  and 
Schedule  XL 

**  See  oection  8  of  the  Securitiea  Act  rule  467(a) 

[17  CFR  23a  467(a)  ). 

**  See  OSA  86. 94;  QSA  113, 12a 
»»  See  OSA  71(1)  (i)  and  85. 
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requirements  for  such  circular, 

Canadian  securities  regulators 
subsequently  have  taken  action  to 
require  prospectus-level  disclosure  in 
information  circulars  used  for  such 
business  combinations.^^  Thus,  the 
Commission  is  allowing  use  of  Form  F-8 
or  Form  F-80  (or  Form  F-10  where  the 
requirements  are  satisfied)  to  satisfy 
Securities  Act  registration  requirements 
in  such  cases.^*  All  information 
circulars  and  other  disclosure 
documents  used  by  companies 
participating  in  business  combinations 
to  solicit  securityholders'  votes  in 
connection  therewith  must  be  filed 
under  cover  of  Form  F-8  or  F-80  and 
delivered  to  securityholders  in  the 
United  States. 

To  be  eligible  for  use  of  Form  F-8  or 
F-80  in  coimection  with  business 
combinations,  each  company 
participating  in  the  busiiiess 
combination  must  be  incorporated  or 
organized  in  a  Canadian  Jurisdiction  and 
be  a  foreign  private  issuer.  Each 
company  participating  in  the  business 
combination,  other  than  the  successor 
registrant  is  required  to  have  had  a 
class  of  its  securities  listed  on  The 
Montreal  Exchange,  The  Toronto  Stock 
Exchange  or  the  Senior  Board  of  The 
Vancouver  Stock  Exchange  for  the  12 
months  immediately  prior  to  filing  the 
Form,  and  have  been  reporting  with  a 
Canadian  securities  regulatory  authority 
for  the  36  months  immediately  prior  to 
filing  of  the  Form.  Such  companies  also 
must  be  in  compliance  with  such  listing 
and  reporting  requirements  at  the  time 
of  filing  Form  F-8  or  F-80.  Each 
participating  company,  other  than  the 
successor  registrant,  also  is  required  to 
have  a  public  float  of  at  least  (CN)  $75 
million. 

In  order  not  to  preclude  use  of  the 
MJDS  when  a  smaller  participant  is 


**  Ontario,  for  example,  required  the  transaction 
to  be  described  "in  sufficient  detail  to  permit 
security  holders  to  form  a  reasoned  judgment 
concerning  the  matter.  ”  Such  rules  referred  to 
prospectus  and  takeover  bid  forms  for  guidance  as 
to  materiality.  See  OSC  Form  30.  Item  11.  See  also 
QSA  50. 

O.S.C  Policy  No.  5. 1.  as  amended. 

**  Reliance  on  the  MjDS  to  satisfy  the  Securities 
Act  registration  obligations  in  connection  with 
business  combinations  does  not  eliminate  an 
issuer's  obligation  to  file  a  Schedule  13&-3.  if  such 
business  combination  involves  a  “going  private” 
effect  within  the  meaning  of  rule  13e-3.  or  its 
obligation  to  satisfy  other  Exchange  Act 
requirements.  See  infra  sections  III.D.-ULE.  Also, 
rule  lOb-6  under  the  Exchange  Act  continues  to 
apply  to  an  offer  and  sale  of  securities  pursuant  to  a 
business  combination  “that  is  distinguished  from 
ordinary  trading  transactions  by  the  magnitude  of 
the  offering  and  the  presence  of  special  selling 
efforts  and  selling  methods.  ”  Rule  lOb-OfcHS).  17 
CFR  240.10b-6(c)(S).  See  Securities  Exchange 
Release  No.  19S6S  (March  4, 1963)  (48  FR 10628).  See 
infra  section  III.E. 


participating  in  a  business  combination. 
Forms  F-8  and  F-80  do  not  impose  a 
public  float  or  reporting  or  listing 
requirement  on  any  participating 
company  if  such  requirements  are  met 
by  other  participating  companies  whose 
assets  and  gross  revenues  from 
continuing  operations,  respectively, 
would  contribute  at  least  M  percent  of 
the  successor  registrant's  total  assets 
and  gross  revenues  from  continuing 
operations,  as  measured  based  on  pro 
forma  combination  of  the  participating 
companies'  most  recently  completed 
fiscal  years. 

As  in  the  case  of  exchange  offers  on 
Form  F-8  or  F-80,  the  securities  to  be 
registered  in  connection  with  a  business 
combination  must  be  offered  to  U.S. 
holders  upon  terms  and  conditions  not 
less  favorable  than  those  offered  to  any 
other  holder  of  the  same  class  of 
securities  of  the  participating  company. 

Form  F-8  or  F-80  also  may  be  used  for 
second-step  business  combinations 
occurring  within  twelve  months  after  an 
exchange  ofier  or  cash  tender  offer.  In 
that  case,  if  the  securities  ofiered  in  the 
exchange  offer  or  cash  tender  offer  were 
registered  or  could  have  been  registered 
on  Form  F-8,  F-0,  F-10  or  F-80,  or  if 
Schedule  13E-4F  or  14D-1F  were  filed  or 
could  have  been  filed  in  connection 
therewith,  the  issuer  will  be  deemed  to 
satisfy  the  public  float  test  of  Form  F-8 
or  F-80  for  the  business  combination  if 
such  test  would  have  been  satisfied  by 
such  company  immediately  prior  to 
commencement  of  the  exchange  offer  or 
cash  tender  offer.*®  Otherwise,  the 
reduction  in  such  participating 
company's  public  float  resulting  from 
the  prior  offer  might  prevent  the 
satisfaction  of  the  public  float  test  for 
purposes  of  the  second-step  business 
combination. 

Eligibility  for  Form  F-8  or  F-80  in 
terms  of  U.S.  shareholdings  is  assessed 
on  the  basis  of  securities  of  the 
successor  registrant  that  will  be 
distributed  to  participants.  Form  F-8  is 
available  where  less  than  25  percent  of 
the  class  of  securities  of  the  successor 


**  The  amount  of  time  allowed  between  the 
exchange  o^er  and  the  subsequent  business 
combination  has  been  increased  from  six  months  in 
the  Reproposal  to  twelve  months.  Also,  second-step 
business  combinations  following  cash  tender  offers 
are  now  contemplated.  In  addition,  the  use  of  the 
MJDS  for  a  second-step  business  combination  is  no 
longer  predicated  on  use  of  the  MJDS  forms  for  the 
exchange  offer  or  cash  tender  offer.  If  the  securities 
offered  in  the  exchange  offer  would  have  been 
eligible  for  registration  under  the  MJDS.  or  if 
schedule  13E-4F  or  14D-1F  could  have  been  used, 
the  subsequent  business  combination  may  be 
conducted  under  the  MJDS.  Regardless  of  that 
change,  compliance  wi^  the  provisions  of  rule  13e- 
3  under  the  ^change  Act  may  be  required  in 
connection  with  the  second-step  business 
combination. 


registrant  would  be  held  by  U.  S. 
holders,  as  if  measured  upon  completion 
of  the  business  combination.  Form  F-80 
is  available  where  less  than  40  percent 
of  such  class  of  securities  would  be  held 
by  U.S.  holders  upon  completion  of  the 
business  combination.  As  is  the  case 
with  exchange  offers,  U.  S.  affiliates  are 
not  excluded  from  the  calculation  of  U.S. 
shareholdings  as  they  were  under  the 
Reproposal.  The  calculation  of  U.S. 
holders  is  made  as  of  a  participant’s  last 
fiscal  quarter  or,  if  such  quarter  ended 
within  the  last  60  days,  as  of  the 
participant's  preceding  quarter. 

Registrants  participating  in  business 
combinations  who  are  ineligible  to  use 
Form  F-8  or  F-80  because,  for  example, 
the  threshold  for  securities  held  by  U.S. 
holders  is  equalled  or  exceeded,  may 
register  on  Form  F-10  if  participants 
accounting  for  at  least  80  percent  of 
total  assets  and  gross  revenues  from 
continuing  operations  of  the  successor 
registrant  meet  the  Form  F-10  eligibility 
requirements.  Form  F-10  thus 
accommodates  business  combinations 
as  well  as  exchange  offers.*® 

3.  Rights  Offers  (Form  F-7) 

Form  F-7  may  be  used  by  Canadian 
issuers  making  rights  offerings  in  the 
United  States.**  To  be  eligible  to  use 
Form  F-7,  the  issuer  has  to  have  a  class 
of  securities  listed  on  The  Toronto  Stock 
Exchange,  The  Montreal  Exchange  or 
the  Senior  Board  of  The  Vancouver 
Stock  Exchange  for  the  12  months 
immediately  preceding  use  of  the  Form, 
and  be  reporting  with  a  Canadian 
securities  regulator  for  the  36  months 
immediately  preceding  use  of  the  Form. 
The  issuer  also  must  be  in  compliance 
with  requirements  arising  from  such 
listing  and  reporting  at  the  time  of  filing 
Form  F-7.  Unlike  the  Reproposal, 
requirements  that  the  exercise  period  of 
the  rights  not  exceed  90  days  and  the 
rights  be  exercisable  immediately  upon 
issuance  are  not  included  in  Form  F-7  as 
adopted.  Also  unlike  the  Reproposal,  the 
25  percent  limitation  on  the  increase  in 
the  number  of  the  outstanding  securities 


A  reconciliation  of  both  historical  and  pro 
forma  statements  to  U.S.  GAAP,  however,  is 
required  by  Form  F-10  if  filed  prior  to  July  1. 1993. 
Form  F-10  similarly  may  be  used  in  cormection  with 
second-step  business  combinations.  See  supra  n.  50. 

The  securities  that  may  be  registered  on  Form 
F-7  are  those  issued  upon  the  exercise  of  rights. 
Securities  that  could  have  been  purchased  by 
existing  securityholders  by  exercise  of  rights  but 
were  not  and  are  then  sold  to  other  persons  after 
the  exercise  period  ends  are  not  deemed  to  be 
registered  under  Form  F-7.  The  rights  themselves 
generally  are  not  required  to  be  registered  based  on 
a  “no-sale“  theory.  Cf.  Securities  Act  Release  Na 
929  (July  29. 1936)  (11  FR  10957],  If  the  rights  are 
required  to  be  registered,  the  issuer  is  permitted  to 
register  them  on  Form  F-7. 
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of  the  class  to  be  issued  upcHi  exercise 
of  the  rights  has  been  deleted  from  the 
Form  F-7  eligibility  requirements.  Upon 
reconsideration,  the  limitation  was 
judged  unnecessary  for,  and  in  some 
cases  inconsistent  with,  U.S.  investors’ 
interests. 

To  preclude  its  use  by  issuers 
ineligible  to  make  an  MJDS  offering  to 
new  investors,  Form  F-7  provides  that 
the  rights  issued  may  not  be  transferable 
except  outside  the  United  States  in 
accordance  with  Regulation  S  imder  the 
Securities  Act.®*  The  securities 
purchased  by  existing  sectuityholders 
upon  exercise  of  rights,  however,  are 
transferable  in  the  United  States. 

4.  Disclosure  Supplementing  Home 
Jurisdiction  Requirements 

In  light  of  the  absence  of  requirements 
for  su^  disclosure  imder  Canadian  law, 
information  regarding  indemnification 
provisions  relating  to  directors,  officers 
or  controlling  persons  of  the  registrant  is 
required  to  be  disclosed  in  Forma  F-8, 
F-^  F-9  and  F-10.®®  A  statement 
regarding  the  Commission’s  opinion  that 
indemnification  against  Securities  Act 
liabilities  is  against  public  policy  and  is 
therefore  unenforceable  also  is  required. 

5.  Application  of  Securities  Act  Rules 

The  Securities  Act  rules  in  Regulation 
C  mandating  standards  for  the 
preparation  and  form  of  prospectuses 
are  inapplicable  under  the  MJDS,  unless 
otherwise  speciHed  in  the  MJDS 
forms.*®  Other  Securities  Act  rules 
regarding  the  offer  and  sale  of  securities 
in  the  United  States  generally  do  apply 
unless  the  MJDS  form  speciHes 
otherwise  or  the  rule,  by  its  terms,  is 
inapplicable.  For  example,  U.S. 
requirements  for  prospectus  delivery  ®® 
apply  to  MJDS  offerings  in  the  United 
States,  as  do  safe  harbor  provisions 
relating  to  advertisements  and  other 
notices  regarding  MJDS  oi^erings.'®  In 
addition,  publication  of 
recommendations,  opinions  or  other 
information  with  respect  to  a  MJDS 
registrant  or  its  securities  is  permitted  to 


**  17  CFR  230a01-230.904  (including  Preliminary 
Notes).  Resales  otherwise  made  in  compliance  with 
rule  904  may  be  executed  in.  on  or  through  the 
facilities  of  The  Montreal  Exchange,  The  Toronto 
Stock  Exchange  and  The  Vancouver  Stock 
Exchange,  among  other  markets. 

**  The  indemnification  disclosure  is  based  on  the 
requirements  of  Item  510  of  Regulation  S-K.  17  CFR 
229.510.  Unlike  the  ReproposaL  diadosure  regarding 
such  indemnification  provisions  is  not  required  in 
Form  F-7  as  adopted. 

**  Exceptions  to  the  waiver  of  rules  under 
Regulation  C  have  been  noted  in  the  M)DS  forms. 

•*  See  rule  174, 17  CFR  230.174.  See  also  rule 
15c2-S  under  the  Exchange  Act,  17  CFR  240.15c2-8. 

*■  See  rules  134, 135  and  135A,  17  CFR  230.134. 
230.135  and  230.135A. 


the  extent  ivovided  by  Securities  Act 
safe  harbor  rules.®^  Where  appropriate. 
Securities  Act  rules  have  been  amended 
to  apply  to  MJDS  forms.®* 

C.  Exchange  Act  Registration  and 
Reporting 

Canadian  issuers  that  make  a 
registered  offering  of  securities  in  the 
United  States  or  have  a  certain  number 
of  shareholders  of  record  resident  in  the 
United  States  and  have  a  threshold 
amount  of  assets  are  subject  to 
registration  and  reporting  requirements 
under  the  Exchange  Act.**  Similarly, 
Canadian  issuers  listing  securities  on  a 
national  securities  exchange  or  having 
them  quoted  on  NASDAQ  are  subject  to 
such  ^change  Act  requirements. A 
chart  of  such  reporting  obligations  and 
the  forms  available  to  Canadians  to 
satisfy  them  is  included  as  appendix  C 
to  this  Release. 

1.  Section  15(d}  Obligations 

Absent  an  exemption,  section  15(d)  of 
the  Exchange  Act  requires  each 
issuer  that  has  filed  a  Securities  Act 
registratiiHi  statement  that  has  become 
effective  to  file  periodic  reports 
thereafter.’*  While  under  the 
Reproposal  registration  on  any  of  the 
MJDS  Securities  Act  forms  would  have 
resulted  in  subsequent  Exchange  Act 
reporting,  the  MJDS  as  adopted  provides 
that  securities  registered  on  MJDS  Form 
F-7,  F-8  or  F-80  are  exempt  from  the 
section  15(d)  requirement  to  file 
subsequent  reports  with  the 
Commission,  provided  the  issuer  is 
furnishing  its  home  country  disclosure 
documents  under  the  rule  12g3-2(b) 
exemption  from  the  Commission’s 
reporting  obligations  under  section 

12(g).’* 


See  rules  138  and  139, 17  CFR  230.138  and 
230.13a 

**  See.  e.g.,  revised  rules  158  and  175. 17  CFR 
230.156  and  230.175.  Exchange  Act  and  Trust 
Indenture  Act  rules  also  have  been  amended  to 
apply  to  MJDS  forms,  as  appropriate.  See.  e.g., 
revised  rule  3b-6  under  the  Exchange  Act,  17  CFR 
240Jb-e;  and  revised  rule  0-11  under  the  Trust 
Indenture  Act  17  CFR  2600-11. 

**  See  sections  12(g),  13(a)  and  15(d]  of  the 
Exchange  Act  15  U.S.C.  78/(g),  70m(a),  78o(d). 

See  section  13(a)  of  the  Exchange  Act  15 
U.S.C.  76m(a). 

^'15  U.S.C.  78o(d).  See  also  Regulation  15D.  17 
CFR  24ai5d-l  through  240.15d-21. 

This  requirement  applies  in  the  Erst  year  after 
making  a  Securities  Act  registration  and  any 
subsequent  year  in  which  the  class  of  securities 
registered  are  held  by  300  or  more  persons.  Section 
15(d)  Eling  requirements  are  suspended  so  long  as 
the  issuer  has  a  class  of  securities  registered  under 
section  12. 

’*  See  rule  12h-4, 17  CFR  240.12-4.  Rule  12g3-2(b) 
(17  CFR  240.12g3-2(b))  exempts  hum  Section  12(g) 
issuers  that  furnish  to  the  Commission  the 
documents  that  they  either  are  required  to  or 
actually  do  make  public,  Ele  with  the  home 


Any  section  15(d)  reporting  obligation 
resulting  solely  firom  registration  on 
MJDS  Form  F-9  or  F-10  (or  Forms  F-8, 
F-80  or  F-7  where  the  issuer  does  not 
satisfy  the  Rule  12g3-2(b)  condition) 
may  be  satisfied  by  the  Canadian  issuer 
filing  its  home  jurisdiction  periodic 
disclosure  documents  under  cover  of 
Commission  Forms  40-F  and  6-K.’® 
Those  documents  will  include  Annual 
Information  Forms,  audited  annual  and 
unaudited  interim  financial  statements 
and  material  change  reports.  Issuers 
reporting  as  a  result  of  using  Form  F-10 
(unless  they  could  have  registered  the 
securities  on  Form  F-9)  also  must 
include  a  reconciliation  of  their  annual 
financial  statements  to  U.S.  GAAP  as 
required  by  item  17  of  Form  20-F  if  the 
Form  40-F  is  filed  prior  to  July  1, 1993. 
Forms  filed  on  such  date  or  thereafter 
will  not  be  subject  to  such  reconciliation 
requirement,  absent  future  Commission 
action  to  the  contrary.  Further, 

Canadian  issuers  that  are  eligible  to  use 
Form  F-10  (but  not  Form  F-9),  but  have 
registered  or  choose  to  register 
securities  on  the  Commission’s  non- 
MJDS  Securities  Act  forms,  also  may 
satisfy  their  reporting  obligations  by 
filing  their  home  jurisdiction  periodic 
disclosure  documents,  together  with  an 
item  17  reconciliation  if  the  filing  is 
made  prior  to  July  1, 1993.  Similarly,  a 
Canadian  issuer  eligible  to  use  Form  F-9 
that  has  registered  or  chooses  to  register 
Form  F-9-eligible  securities  on  non- 
MJDS  forms  may  file  its  home 
jurisdiction  periodic  disclosure 
documents  on  Form  40-F,  in  which  case 
no  recondliation  is  required. 

All  other  Canadian  issuers  must  use 
either  Form  20-F  and  Form  6-K  reports 
or,  at  their  option,  the  10-K,  10-Q  and  8- 
K  reports  to  satisfy  their  Section  15(d) 
reporting  obligations.’® 

2.  Stock  Exchange  and  NASDAQ- 
Related  ObUgations 

Section  13(a)  of  the  Exchange  Act 
requires  each  issuer  that  has  registered 
securities  under  that  Act  to  file  periodic 


regulatory  agency,  or  distribute  to  their 
securityholders. 

As  revised  today,  rule  12g3-2  provides  that  a 
section  15(d]  obligation  arising  out  of  registration  on 
Fonn  F-7,  F-^  F-9,  F-10  or  F-60  does  not  prevent 
continued  reliance  on  the  rule  with  respect  to  such 
issuer.  See  rule  12g3-2(d)(l).  17  CFR  240.12g3-2(d) 

(1).  The  Eling  of  Forms  40-F  and  6-K  will  suEice  for 
submissions  required  by  the  same  issuer  under  rule 
12g3-2(b). 

By  virtue  of  revisions  adopted  today.  Form  20- 
F  and  Form  6-K  are  being  made  available  for 
Exchange  Act  registration  and  periodic  reporting  to  . 
all  Canadian  foreign  private  issuers.  Canadian 
issuers  also  may  choose  to  register  securities  on 
Form  10  and  report  on  the  Forms  designed  for 
do.nestic  issuers. 
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reports.'^*  The  Exchange  Act  requires 
registration  of  any  class  of  securities, 
whether  debt  or  equity,  that  is  listed  on 
a  national  securities  exchange.''* 
Exchange  Act  registration  is  also 
required  for  securities  quoted  on 
NASDAQ.'**  Issuers  eligible  to  use 
M]DS  Form  F-10.  and  issuers  eligible  to 
use  MJDS  Form  F-9  that  are  having 
Form  F-9-eligible  securities  so  listed  or 
quoted,  may  comply  with  such  reporting 
obligations  by  filing  their  home 
jurisdiction  disclosure  documents.'** 

3.  Forms  40-F  and  6-K 

Forms  40-F  and  6-K  will  be  available 
for  eligible  Canadian  issuers  that  are 
registering  securities  under  the 
Exchange  Act  or  satisfying  their 
Exchange  Act  reporting  obligations  by 
filing  home  jurisdiction  disclosure.  Form 
40-F  is  used  as  a  wraparoimd  for  the 
filing  of  home  jurisdiction  information 
material  to  an  investment  decision  that 
the  issuer  has  made  public,  filed  with  a 
stock  exchange  or  distributed  to 
securityholders.*®  For  an  issuer 
registering  securities  under  the 
Exchange  Act,  Form  40-4*  specifically 
requires  the  issuer  to  file  that  portion  of 
its  home  jurisdiction  documents 
containing  a  description  of  the  securities 
being  registered.** 


'*15  U.S.C.  78in(a).  The  Commission  has 
implemented  the  requirements  of  this  section 
through  Regulation  13A  (17  CFR  240.13a-l  through 
240.138-17). 

”  Section  12(b).  IS  U.S.C  78/(b). 

'•  Section  12(g).  15  U.S.C.  78/(g).  Section  12(g) 
does  not  apply  to  debt  securities. 

'*  Such  issuers  also  may  file  their  home 
jurisdiction  documents  to  satisfy  any  reporting 
obligation  arising  from  section  12(g)  under  the 
Exchange  Act.  15  U.S.C.  78/(g).  as  supplemented  by 
rule  12g-l.  17  CFR  240.12g-l.  For  filings  prior  to  July 
1. 1993.  Form  F-lO-eligible  issuers  that  are  not 
having  Form  F-9  eligible  securities  listed  or  quoted 
are  required  to  reconcile  the  home  jurisdiction 
annual  bnancial  statements  provided  under  Form 
40-F.  as  required  by  Item  17  of  Form  20-F.  Form  F- 
9-eligible  issuers  that  are  having  Form  F-9-eligible 
securities  listed  or  quoted  are  not  required  to 
reconcile  such  reports.  Item  17  requires  quantitative 
reconciliation  of  net  income  and  material  balance 
sheet  items,  but  other  disclosures  prescribed  by  U.S. 
GAAP  and  Regulation  S-X  are  not  required. 

*<*  A  Canadian  issuer  using  the  Form  40-F  to 
register  its  securities  must  Tile  information  of  that 
tsrpe  made  public,  filed  or  distributed  since  the 
beginning  of  its  last  full  fiscal  year.  A  Canadian 
issuer  using  Forms  40-F  and  6-K  to  satisfy  its 
continuous  reporting  obligations  must  file  its  home 
jurisdiction  Annual  Information  Form,  and  its  home 
jurisdiction  audited  annual  financial  statements  and 
accompanying  management's  discussion  and 
analysis  under  cover  of  Form  40-F  and  furnish  all 
other  material  home  jurisdiction  information  under 
cover  of  Form  6-K. 

•'  See.  e.  g.,  OSC  Form  12,  Items  17-19:  OSC  Form 
13;  OSC  Form  14;  Toronto  Stock  Exchange  Listing 
Application.  Item  5.  In  contrast  the  Reproposal 
would  have  required  the  description  of  the 
securities  being  registered  to  be  made  in  accordance 
with  Commission  item  202  of  Regulation  S-K  under 
the  Securities  Act  17  CFR  229.  202. 


Documents  filed  under  Form  40-F  to 
satisfy  reporting  obligations  must  be 
filed  with  the  Commission  the  same  day 
they  are  filed  with  a  Canadian  securities 
regulatory  authority.  Documents 
required  by  Form  6-K  must  be  furnished 
to  the  Commission  promptly  after  they 
are  made  public,  filed  or  distributed  as 
noted  above.  Disclosure  documents  filed 
with  the  Commission  on  Form  40-F  or  6- 
K  are  subject  to  antifraud  liability,  but 
only  the  documents  filed  on  Form  40-F 
are  subject  to  section  16  liability. 

Documents  filed  under  cover  of  Form 
40-F  must  be  in  English.  If  documents  in 
a  foreign  language  are  furnished  under 
Form  6-K,  English  versions  or 
summaries  need  only  be  provided  if 
such  documents  are  distributed  directly 
to  securityholders  of  a  class  to  which  a 
reporting  obligation  under  the  Exchange 
Act  relates  or  if  such  documents  are  in 
the  form  of  a  press  release. 

Regulations  12B,  13A  and  15D  do  not 
apply  to  registrants  using  Form  40-F.** 
Unless  specified  therein,  all  other 
Exchange  Act  rules  apply  to  Form  40-F. 
Exchange  Act  rules  regarding  fees, 
amendments  and  effectiveness  of 
registration  statements  apply. 

D.  Tender  Offer  Regulation  Under  the 
MJDS 

The  Commission  also  is  incorporating 
into  the  MJDS  certain  provisions  for 
compliance  with  the  U.S.  regulatory 
scheme  relating  to  tender  offers  in 
connection  with  cash  and  exchange 
offers  for  Canadian  companies.  Pursuant 
to  amendments  being  adopted  to  the 
Commission's  tender  offer  rules, 
regulations  and  schedules,  third-party 
and  issuer  tender  offer  filings  in 
connection  with  offers  made  in  both 
jurisdictions  for  a  class  of  securities  of  a 
Canadian  issuer  may  proceed  in  the 
United  States  in  accordance  with  all 
relevant  Canadian  federal,  provincial 
and  territorial  rules  and  regulations. 

Such  offers  must  be  extended  to  all 
holders  of  the  class  of  securities  in  the 
United  States  and  Canada  upon  terms 
and  conditions  not  less  favorable  than 
those  offered  to  any  other  holder  of  the 
same  class  of  securities,  and  the 
transaction  itself  must  be  covered  by 
and  not  exempt  from  substantive 
provisions  of  Canadian  law  governing 
the  terms  and  conditions  of  the  offer.  In 
addition,  U.S.  holders  must  hold  less 
than  40  percent  of  the  subject  securities. 

Commenters  addressing  the  tender 
offer  issues  in  the  Proposals  focused 
primarily  on  the  appropriateness  of  the 


••  See  rules  13a-3  (17  CFR  240.13a-3)  and  15d-4 
(17  CFR  240.15d-4),  which  clarify  that  Regulations 
13A  and  150  are  deemed  satisfled  by  an  issuer  that 
reports  in  accordance  with  Forms  4(>-F  and  S-K. 


proposed  20  percent  ceiling  to  be 
imposed  on  U.S.  record  ownership,  the 
method  for  calculating  this  percentage 
ownership,  the  safe  harbor  for  third- 
party  bidders,  and  the  effect  of 
discretionary  exemptive  orders  granted 
by  Canadian  securities  regulators.  Upon 
consideration  of  the  comments 
submitted,  the  following  modifications 
are  being  adopted. 

The  ceiling  for  U.S.  ownership  has 
been  raised  to  40  percent  with  respect  to 
compliance  with  the  Williams  Act  and 
Commission  rules  thereunder  in 
connection  with  cash  and  exchange 
ofiers,  which  increase  was  largely 
endorsed  by  commenters.  As  noted,  the 
ceiling  on  U.S.  ownership  for  registering 
an  exchange  offer  under  the  Securities 
Act  on  Form  F-8  is  25  percent  and  on 
Form  F-80  is  40  percent.  As  with  Forms 
F-6  and  F-80,  the  percentage  limitation 
set  forth  in  the  MJDS  tender  offer  rules 
and  schedules  **  is  calculated  by 
reference  to  securities  held  by  persons 
with  U.S.  addresses  in  the  records  of  the 
issuer  and  other  specified  records.** 

Like  those  Forms,  U.S.  affiliates  are  not 
excluded  from  the  calculation  of  the  U.S. 
ownership  ceiling  as  they  would  have 
been  under  the  Reproposal. 

The  operative  date  for  calculating  U.S. 
ownership  for  the  purpose  of 
determining  eligibility  for  MJDS  is  the 
end  of  the  subject  company's  last 
quarter  or,  if  such  quarter  terminated 
within  60  days  of  the  filing  date,  as  of 
the  end  of  the  subject  company's 
preceding  quarter.*®  The  rules,  as 
adopted,  provide  that  the  date  of  the 
initial  bid,  in  the  case  of  competing  bids, 
is  used  for  determining  MJDS  eligibility 
for  all  subsequent  competing  bids. 
Subsequent  competing  bids  are  able  to 
look  back  to  the  initial  commencement 
date,  so  long  as  the  initial  offer  was 
eligible  to  use  MJDS,  regardless  of 
whether  the  initial  offer  took  advantage 
of  MJDS.  In  addition,  as  in  Forms  F-8 
and  F-80,  third-party  bidders  whether 
solicited  or  unsolicited  are  able  to  rely 
upon  a  conclusive  presumption  that  less 
than  the  threshold  percentage  of  the 
class  of  subject  securities  is  held  by  U.S. 
holders  and  that  the  target  is  a  foreign 
private  issuer,  absent  published  trading 
volume  data,  disclosure  in  public  filings 
or  actual  knowledge  to  the  contrary.** 

An  important  condition  to  use  the 
MJDS  to  effect  cross-border  tender  and 
exchange  ofiers  is  that  the  offer  be 
subject  to  a  Canadian  regulatory  scheme 


**  Rules  14d-l(b),  13e-4(g)  and  General 
Instruction  LA.  to  ^hedules  14D-1F  and  13E-4F. 
•*  See  supra  n.  48. 

**  See  Original  Proposal  supra  n.ll  at  32239. 

**  See  supra  text  accompanying  n.Sl. 
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governing  the  conduct  of  tender  offers. 
Accordingly,  transactions  that  are  not 
subject  to  Canadian  tender  offer 
regulation,  such  as  offers  for  non- 
convertible  debt  securities  and  non- 
convertible,  non-voting  preferred  stock, 
would  not  be  eligible  for  the  MJDS. 
Offers  exempted  from  Canadian  tender 
offer  regulation  likewise  would  not 
qualify.  By  way  of  illustration,  the 
Commission  noted  in  the  Original 
Proposal  that  an  exempt  takeover  or 
issuer  bid  conducted  on  The  Toronto 
Stock  Exchange  or  The  Montreal 
Exchange  would  be  governed  by  the 
Williams  Act  and  the  rules  thereunder, 
since  such  a  bid  would  not  be  regulated 
by  any  Canadian  federal,  provincial  or 
territorial  regulatory  scheme  governing 
tender  offers.®^  The  MJDS  is  available 
regardless  of  whether  the  offering 
person  is  eligible  for  an  exemption,  so 
long  as  it  does  not  take  advantage  of 
such  eligibility.  Therefore,  if  a  bidder 
chose  to  make  an  offer  subject  to 
Canadian  takeover  bid  regulation,  the 
transaction  would  not  be  ineligible  for 
the  MJDS  merely  because  a  blanket 
exemption  was  otherwise  available  to 
the  bidder.  Furthermore,  even  if  the 
bidder  takes  advantage  of  a  blanket 
exemption  in  one  or  more  Canadian 
jurisdictions,  the  transaction  would  not 
be  ineligible  for  the  MJDS  so  long  as  the 
offer  remains  fully  subject  to  the  laws  or 
regulations  governing  takeover  bids  of 
Canada  or  any  one  of  its  provinces  or 
territories. 

In  addition,  a  limited  grant  of 
exemptive  relief  to  a  Canadian  bidder  or 
issuer  from  applicable  Canadian  take¬ 
over  bid  rules,  rather  than  a  blanket 
exemption,  will  not  necessarily  preclude 
a  bidder  or  issuer  from  proceeding  with 
a  tender  or  exchange  offer  in  the  United 
States  under  the  MJDS.  The  MJDS  will 
not  be  available  if  the  Canadian 
regulators  granted  relief  from  Canadian 
regulatory  provisions  mandating  tender 
offer  protections  otherwise  called  for  by 
the  Williams  Act  and  Commission  rules 
such  that  the  transaction  would  no 
longer  be  subject  to  such  protections 
pursuant  to  the  laws  or  regulations  of 
Canada  or  any  one  of  its  provinces  or 
territories.  Persons  seeking  to  use  the 
MJDS  despite  the  entry  of  such  an 
exemptive  order  implicating  Williams 
Act  requirements,  could  seek  relief  from 
the  Commission  which  could  allow  the 
offer  to  proceed  under  the  MJDS  either 
conditioned  upon  compliance  with  the 
relevant  Williams  Act  provisions  with 
respect  to  U.S.  holders  or 
unconditionally.  All  requests  for  entry  of 


See  Original  Proposal  supra  n.ll  at  n  195  and 
accompanying  text. 


such  orders  would  be  resolved  on  an 
expedited  basis.  Exemptive  relief  by 
Canadian  authorities  from  Canadian 
requirements  relating  to  such  matters  as 
distribution  of  o^ering  materials  in 
French,  post-bid  and  pre-bid  integration 
of  purchases  into  the  offer,  valuation 
and  minority  voting  requirements  in 
insider  bids,  and  collateral  beneHts 
normally  would  not  result  in  the  loss  of 
MJDS  eligibility,  and  therefore  normally 
would  not  require  relief  from  the 
Commission.  Nevertheless,  the 
Commission  should  be  provided  with  a 
copy  of  all  requests  for  relief  from 
Canadian  authorities  at  the  time  the 
request  is  made  and  any  orders  granting 
such  relief  should  be  Hied  as  an  exhibit 
to  the  Schedule  13E-4F  or  14D-1F,  If  the 
Commission’s  sta^  believes  that  a 
particular  form  of  relief  would  implicate 
Williams  Act  protections,  and  thus  in 
the  staffs  view  would  cause  the  loss  of 
MJDS  eligibility,  the  requesting  party 
and  the  Canadian  regulators  would  be 
advised  by  the  staff  of  its  view  that  an 
application  for  relief  to  the  Commission 
would  be  necessary  before  the 
transaction  could  proceed  under  the 
MJDS.  The  Commission  is  adopting 
amendments  to  its  rules  to  provide  for 
delegation  of  this  authority  to  the 
Division  of  Corporation  Finance  and  the 
Division  of  Market  Regulation.®® 

If  the  request  to  proceed  under  the 
MJDS  is  not  granted,  the  offer  may 
nevertheless  proceed  using  the  MJDS, 
with  respect  to  the  use  of  Canadian 
disclosure  documents,  although  the  U.S. 
portion  of  the  offer  will  have  to  comply 
with  all  or  certain  of  the  provisions  of 
the  Williams  Act,  as  speciHed  by  the 
order,  even  though  exempted  from  a 
comparable  provision  in  Canada. 

E.  Exchange  Act  Provisions  Affecting 
the  Activities  of  Participants  in  Tender 
and  Exchange  Offers 

Rule  lOb-6  generally  prohibits  a 
person  participating  in  a  securities 
distribution  from,  directly  or  indirectly, 
bidding  for  or  purchasing,  or  inducing 
others  to  purchase,  the  securities  in 
distribution  or  any  security  of  the  same 
class  and  series  or  any  right  to  purchase 
such  security  ("related  securities”),  until 
the  participant's  role  in  the  distribution 
has  terminated.®®  Rule  lOb-13  prohibits 


••  Rules  30-l(f)  and  30-3(a)(35)  [17  CFR  200.30- 
l(fl  and  200.  30-3(a]  (35)]  (rules  delegating  authority 
to  Division  directors). 

**  During  an  exchange  offer,  the  offeror's 
securities  would  be  in  distribution  and  the 
distribution  participants  would  be  prohibited  from 
bidding  for  or  purchasing  those  securities  or  any 
related  securities  until  the  exchange  offer  ended. 

See  also  QSA  252.1;  OSC  Policy  Statement  9.3(C) 
(Dec.  24, 1982)  (as  amended),  reprinted  in  3  Cdn.  Sec. 


a  person  who  is  making  a  cash  tender 
offer  or  exchange  offer  for  any  equity 
security  from,  directly  or  indirectly, 
purchasing  or  making  any  arrangement 
to  purchase  such  security  (or  any  other 
security  which  is  immediately 
convertible  into  or  exchangeable  for 
such  security]  otherwise  than  pursuant 
to  the  tender  offer  or  exchange  ofrer, 
from  the  time  of  announcement  of  the 
offer  until  its  expiration,  including  any 
extensions  thereof.  The  rule  is  designed 
to  “protect  shareholders  in  the  tender 
offer  from  the  harmful  effects  of 
purchases  or  arrangements  made 
outside,  and  on  terms  or  conditions 
different  from,  the  tender  offer,  and  to 
protect  the  integrity  of  the  tender  offer 
process  by  proscribing  side  deals  that 
could  render  the  tender  offer  a  sham.”  ®® 
Canadian  provisions  permit 
participants  in  transactions 
contemplated  by  Forms  F-0,  F-80,  F-9 
and  F-10  and  Schedules  14D-1F  and 
13E-4F  to  engage  in  certain  activities 
that  are  prohibited  by  rules  lOb-6  and 
lOb-13.  For  example,  Canadian 
provisions  permit,  in  limited 
circumstances,  purchases  by  an  offeror 
during  a  third-party  bid,  or  by  an  issuer 
during  an  issuer  bid.®*  Such  purchases 


L.  Rep.  (CCH)  f  471-903  (concerning  stock  exchange 
bids).  The  target's  securities  in  an  exchange  offer  are 
considered  “rights  to  purchase”  the  securities  in 
distribution:  accordin^y.  distribution  participants 
also  would  be  prohibited  from  purchasing  those 
securities  during  the  exchange  offer.  See  Exchange 
Act  Release  No.  19565  (March  4. 1983)  (48  FR  10628, 
10836  n.  58).  To  a  degree.  Rule  lOb-13  (17  CFR 
240.10b-13]  contains  a  similar  prohibition  on  the 
purchase  of  target  securities.  See  Piper  v.  Chris 
Craft  Industries,  Inc.,  430  U.S.  1,  43  n.30  (1977). 

Brief  of  the  Securities  and  Exchange 
Commission.  Amicus  Curiae  at  2,  Texaco  Inc.  v. 
PennzoU  Co.,  No.  C-6432  (Sup.  Ct.  Tex..  July  1987).  It 
should  be  noted  that  rule  14e-4  under  the  Exchange 
Act  (17  CFR  240.14e-4)  may  apply  to  tender  or 
exchange  offers  undertaken  pursuant  to  the  MJDS. 

•«  See  CBCA  1 197(0  :  OSA  93  (3H7) :  QSA  12a 
142.  However,  various  other  provisions  of  Canadian 
law  proscribe  transactions  before  and  after  the 
tender  offer  period  and  afford  protections  similar  to 
those  contained  in  rule  lOb-13.  See.  e.g.,  OSA  93(5) 
(integrating  pre-bid  private  transactions  by  an 
offeror  with  formal  bid  purchases  and  requiring  the 
offeror,  inter  alia,  to  offer  consideration  for 
securities  deposited  under  the  bid  at  least  equal  to 
the  highest  consideration  paid  on  a  per  security 
basis  in  any  such  prior  transaction) :  OSA  93(6) 
(proscribing  purchases  by  an  offeror  of  the 
securities  that  were  the  subject  of  the  bid  for  a 
period  of  20  days  after  the  expiration  of  the  bid  on 
terms  not  generally  available  to  holders  of  that 
class  of  securities).  The  restrictions  of  OSA  {{  93 
(5)  and  (6)  do  not  apply  to  trades  effected  in  the 
normal  course  on  a  published  market,  subject  to 
certain  conditions,  ^e  also  OSC  Policy  Statement 
9.3  (Dec.  24, 1982)  (as  amended),  reprinted  in,  3  Cdn. 
Sec.  L  Rep.  (CCH)  1 471-903. 
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are  permitted  horn  the  third  business 
day  following  the  date  of  the  bid  until  its 
termination.  Purchases  are  conditioned 
upon  limiting  the  amount  of  securities 
acquired  to  five  percent  of  the 
outstanding  seciirities  as  of  the  date  of 
the  bid,  disclosing  the  intention  to  make 
such  purdiases  in  the  third-party  or 
issuer  bid  circular,  and  issuing  and  filing 
a  press  release  with  the  relevant 
exchange  or  regulatory  commission  at 
the  close  of  ea^  day  on  which 
securities  have  been  purchased.** 

In  connection  wifii  die  MJDS,  the 
Commission  is  granting  exemptions  with 
respect  to  rules  lOb-6  and  l(d>-13.**  The 
exemptions  apply  solely  to  tender  and 
excdiange  offers  made  in  reliance  on  rule 
13e-4(g)  or  14d-l(b).  The  exemptions 
permit:  (1)  With  respect  to  cash  tender 
offers,  pundiates  of  the  securities  that 
are  the  subject  of  the  offer  and  any  odier 
security  that  is  immediately  convertible 
into  or  exchangeable  for  such  security 
(“target  securities") :  and  (2)  with 
respect  to  exchange  offers,  purchases  of 
target  securities  and  bids  for  mad 
purchases  of  the  securities  offered  by 
the  bidder  or  issuer  (“offered 
securities"),  and  any  security  of  the 
same  class  and  series  or  any  right  to 
purchase  any  such  offered  securities 
(collectively,  “subject  securities”).**  The 
exemptions  are  available  to  offerors 
that  (1)  Disclose  in  the  Form  F-8,  F-80, 
F-0  (w  F-10,  or  in  Schedules  13&-IF  and 
143-lF,  or.  in  the  case  of  a  cash  tender 
offer  where  no  filing  is  required  to  be 
made  in  the  United  States,  in  the 
offering  materials  disseminated  to  U.  S. 
securityholders,  the  possibility  of,  or  the 
intent  to  make,  purc^ses  of  subject 
securities  as  permitted  by  applicable 
Canadian  regulations;  and  (2)  disclose  in 
the  United  States  information  regarding 
purchases  of  subject  securities  on  the 
same  basis  as  it  is  required  to  be 
disclosed  or  otherwise  is  disclosed 
pursuant  to  Canadian  statutory  and 
regulatory  requirements.** 


•*  OSA  i  93(3)  and  Rag.  i  169;  QSA  1 142.  The 
preM  releaM  U  required  to  discloae  the  purchaser, 
the  number  of  ahares  purdiased.  the  highest  price 
paid  on  that  day.  the  average  price  paid  for  the 
securities  that  were  purchased  by  the  purchaser 
through  the  fedHties  of  the  stock  exchange  during 
the  bid.  and  the  total  number  of  sacuriUee  owned  by 
the  purchaser  as  of  the  dose  of  business  of  the 
stock  exchangs  on  that  day.  See  QSA  142:  OSA  Reg. 
169. 

**  See  Exchange  Act  Release  No.  2SSS6  Oune  21. 
1991). 

**AI1  exemptions  nvith  respect  to  Rules  10t>-S  and 
lOb-13  are  premised  upon  the  condition  that  none  of 
die  traneaettons  thera^  permitted  ia  engaged  in  tor 
a  manipulative  purpose.  See  Rule  10b-6(a)(4) ;  /o/fee 
»  Co.  V.  SSa  446  F.2d  301  (2d  Cir.  1977)  i  Brunt. 
Nonfoman  S  Co..  40  SX&  652. 660  (1961). 

**  Canadian  regulatory  oSidals  and  broker- 
dealers  have  advised  the  staff  that  H  would  not  be  a 


The  Commission’s  exemptions  with 
respect  to  rules  lOb-6  and  lOb-13 
represent  an  appropriate 
accommodation  that  recognizes  that 
Canadian  procedures  applicable  to 
tender  and  exchange  offers  afford  a 
large  measure  of  the  protections 
provided  by  rules  lOb-6  and  l(fc-13.** 

F.  Mechanics  of  the  MJDS 
1.  Offerings  of  Securities 

An  issuer  using  the  M}DS  will  prepare 
a  disclosure  document  according  to 
Canadian  requirements  and  use  that 
document  for  securities  offerings  in  the 
United  States,  subject  to  minimal 
additions  set  forth  in  the  MJDS  forms.*'' 
Of  course,  if  no  Canadian  takeover  bid 
circular  or  issuer  bid  circular  (in  the 
case  of  an  exchange  offer)  or 
information  circular  (in  the  case  of  a 
business  combination)  or  prospectus  (in 
all  other  cases)  is  prepared  with  resp^ 
to  an  offering  because  an  exemption 
from  such  requirements  is  being  relied 
upon  by  the  issuer,  the  offering  is  not 
eligible  to  be  made  using  MJDS  forms 
regardless  of  whether  the  eligibility  tests 
are  satisfied.**  Where  an  offering  on 
Form  P-9  or  F-10  is  being  made  only  in 
the  United  States,  however,  the  MJDS  is 
available  so  long  as  the  home 
jurisdiction  disclosure  document  is 
prepared  and  filed  with  the  Canadian 
securities  regulator  in  the  review 
jurisdiction. 

Review  of  the  disclosure  document 
will  be  undertaken  by  Canadian 


significant  burden  to  provide  this  edditional 
disclosure. 

**  In  connection  with  offerings  of  certain 
Canadian  iseuers,  dm  Commission  intends  to  issue 
exemptions  fixan  rules  lOb-6,  lOb-7.  and  lOb-6  to 
permit  “passive  maricet  making"  on  The  Toronto 
Stock  Exchange  and  The  Montreal  Exchange,  and  to 
provide  that  purchaaee  by  Canadian  iseuers  and  the 
non-dealer  affiliates  of  distribution  participants  be 
regulated  by  Canadian  rules. 

Like  other  Securitiee  Act  registration 
statementa,  those  filed  under  cover  of  MJDS  torms 
are  subject  to  the  requirement  of  rule  406  under  die 
Securities  Act  (17  Clit  230.406)  to  indade  other 
material  information  necessary  to  make  the 
required  statementa  not  misleading  in  light  of  the 
circumstances  under  which  they  are  made. 

**  The  MJDS  may  be  used  in  the  case  of  business 
corabinattons  exempt  from  registration 
requirements  in  Canada  silica  the  infonnation 
cirmilars  asusi  be  prepared  with  proepectus  level 
disclosure.  The  Commission  underatands  that 
offerings  in  connection  with  dividend  reinvestment 
plans  are  exempt  from  the  prospectus  requirements 
under  Canadian  law.  Securities  offered  in  such 
circumstances  will  not  qualify  for  registration  under 
the  MJDS.  Under  revisions  to  Form  F-3  being 
adopted,  however,  such  offerings  will  be  eligible  for 
registration  on  Farm  F-3  by  eligible  Canadiw 
iseuers  reporting  on  MJDS  Forms  4I>-F  and  6-K.  The 
Commission  also  has  proposed  Kvisions  to  broaden 
Form  F-3  to  allow  lasuers  not  meeting  the  public 
float  requirement  therein  to  uie  such  Form  in 
connection  with  dividend  tetoveetmewt  plans  and 
rights  offerings.  See  SecuHties  Act  Release  No.  6896 
(June  S.  1991J. 


securities  authorities  and  generally  will 
be  that  customary  in  Canada.  Thus, 
except  in  the  unusual  case  where  the 
Commission's  staff  has  reason  to  believe 
there  is  a  problem  with  the  filing  or  the 
offering,  the  documents  generally  will  be 
given  a  “no  review"  status  by  the 
Commission.  For  the  most  part,  since  the 
MJDS  Securities  Act  forms  become 
effective  upon  filing,  any  Commission 
review  would  be  undertaken  after 
effectiveness. 

The  MJDS  forms  distinguish  between 
the  disclosure  docoment  required  to  be 
given  to  each  investor  and  the 
documents  to  be  filed  with  the 
Commission-  Particijiating  Canadian 
issuers  will  provide  investors  in  the 
United  States  generally  with  the  same 
information  delivered  to  investors  in 
Canada.  A  prosjiectus  used  in  the 
United  States,  however,  need  not 
contain  any  disclosure  applicable  solely 
to  Canadian  offerees  or  purchasers  that 
is  not  material  to  U.S.  offerees  or 
purchasers.  All  the  forms  and  schedules 
also  expressly  require  that  the  issuer 
add  to  the  prospectus  or  circular  legends 
notifying  investors  that  the  investment 
may  have  tax  consequences  in  the 
issuer’s  jtmsdiction,  that  investors  may 
have  to  pursue  remedies  for  any 
securities  law  violation  against  j)erson8 
and  assets  located  in  the  issuer’s 
jurisdiction,  and  that  any  financial 
statements  are  prepared  in  accordance 
with  Canadian  accounting  standards. 
Infonnation  incoiporated  by  reference 
into  the  Canadian  registration  statement 
or  prospectus  fiiat  is  not  required  to  be 
delivered  to  securityholders  in  the 
issuer’s  home  jurisdiction  is  not  required 
to  be  included  in  the  MJDS  prospectus, 
but  must  be  filed  with  the  Commission 
as  an  exhibit  to  the  applicable  form. 
Other  dociunents  required  by  home 
jiirisdiction  law  to  be  made  publicly 
available  in  connection  with  the 
transaction,  or  required  to  be  filed  with 
the  Canadian  securities  regulator 
concurrently  with  the  Canadian 
prosjiectus,  also  must  be  filed  with  the 
Commission  as  exhibits  to  the 
registration  statement  or  schedule.  The 
rules  require  the  issuer  to  provide  such 
infonnation  to  the  investor  upon  request. 
Such  information  also  will  be  available 
in  the  public  files  of  the  Commission- 
Documents  previously  filed  with  the 
Commission  or  furnished  by  the  issuer 
to  the  Commission  pursuant  to  the  rule 
12g3-2(b)  exemption  may  be 
incorporated  by  reference  and  need  not 
be  filed  again.**  Experts’  consents  also 


**  See  revised  rule  24  of  t)ie  Commiiwon’s  Rules 
of  Practice  (17  CFR  201.24). 
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must  be  filed  with  the  Commission  as  a 
part  of  the  MJDS  registration  statement 
and  are  required  to  indicate  clearly  that 
the  consent  to  use  the  experts’ 
statements  and  consents  extends  to  all 
the  documents  being  filed  with  the 
Commission  which  attribute  a  report  or 
opinion  to  the  expert.*®® 

2.  Incorporation  by  Reference 

Information  filed  under  cover  of  Form 
40-F  or  furnished  on  Form  6-K  in 
connection  with  the  MJDS  may  be 
incorporated  by  reference  into  certain 
Securities  Act  registration  statements. 
Forms  F-2,  F-3,  F-4  and  S-8  allow  such 
incorporation  by  reference  on  the  same 
basis  that  Form  20-F  information  may 
be  so  incorporated,  provided  the 
registrant  is  eligible  to  use  Form  F-10  or, 
if  the  securities  being  registered  on  Form 
F-2,  F-3,  F-4  or  S-8  are  Form  F-9- 
eligible  securities,  the  registrant  is 
eligible  to  use  Form  F-9.  In  addition. 
Forms  F-2,  F-3  and  F-4  allow 
incorporation  of  Forms  10-K,  10-Q  and 

8- K  information  by  Canadian  issuers 
who  have  been  reporting  under  such 
forms.  To  maintain  the  integrity  of  the 
issuer  distinctions  made  in  the  MJDS 
registration  forms,  incorporation  by 
reference  of  Form  40-F  information  is 
limited  to  issuers  eligible  to  use  Form  F- 
10.  or  Form  F-9  (with  regard  to  Form  F- 

9- eligible  securities). 

3.  Form  F-X 

The  Securities  Act  registration  forms 
(other  than  Form  F-7)  and  Williams  Act 
schedules  (if  filed  by  non-U.S.  persons] 
must  be  accompanied  upon  filing  by  a 
Form  F-X,  which  includes  a  consent  to 
service  of  process  and  appointment  of  a 
U.S.  person  as  agent  for  process,  and  a 
consent  to  service  of  an  administrative 
subpoena  and  an  undertaking  to  assist 
the  Commission  in  responding  to 
inquiries  made  by  the  Commission  staff. 
In  addition,  Form  F-X  is  required  to  be 
filed  by  any  non-U.S.  person  acting  as 
trustee  with  respect  to  securities 
registered  on  Form  F-7,  F-8,  F-9,  F-10  or 
F-80.*®*  A  Canadian  issuer  registering 
securities  on  Form  4Q-F  must  file  a  Form 
F-X  with  its  Form  40-F.  Also,  issuers 
that  have  not  filed  a  Form  F-X  with  the 
Commission  previously  in  connection 
with  securities  to  which  a  reporting 
obligation  relates,  are  required  to  file 
one  at  the  time  they  file  periodic  reports 
on  Form  40-F. 

Form  F-X  has  been  revised  from  the 
version  under  tlie  Reproposal  to  include 
a  reference  to  a  specific  period  during 

•o®  See  Securities  Act  Rules  436-439  (17  CFR 
230.436-230.439). 

‘®*  See  infra  section  III.H.  See  also  rule  lOa-5 
under  the  Trust  Indenture  Act. 


which  a  successor  agent  for  service  of 
process  must  be  appointed  if  the  agent 
resigns,  is  dismissed  or  is  unable  to 
continue  serving  as  such.  In  the  case  of 
issuers  filing  Form  F-X  in  connection 
with  Form  F-9,  F-10  or  40-F,  or 
Schedules  13E-4F,  14D-1F  or  14D-9F 
such  requirement  extends  for  six  years 
following  the  date  the  issuer  of  the 
securities  to  which  such  Form  or 
Schedules  relates  ceases  filing  reports 
under  the  Exchange  Act.  Because 
issuers  using  Form  F-8  or  F-80  will  not 
necessarily  be  reporting  under  the 
Exchange  Act,  the  obligation  to  appoint 
successor  agents  is  limited  to  a  period  of 
six  years  following  the  effective  date  of 
the  latest  amendment  to  such  Form  F-8 
or  F-80.*®*  For  trustees  filing  Form  F-X, 
the  obligation  continues  so  long  as  any 
of  the  securities  subject  to  the  indenture 
remain  outstanding.  Each  form  and 
schedule  being  adopted  contains  a 
requirement  that  the  Commission  be 
advised  promptly  by  amendment  to 
Form  F-X  of  any  change  to  the  name  or 
address  of  an  agent. 

4.  Time  of  Filing  Securities  Act  Forms 

Although  the  MJDS  Securities  Act 
registration  forms  need  not  be  filed  with 
the  Commission  on  the  same  day  they 
are  filed  with  the  Canadian  securities 
regulators,  offers  may  not  be  made  in 
the  United  States  until  such  forms  are 
filed.  Moreover,  sales  may  not  be  made 
in  the  United  States  until  such  forms 
have  been  declared  effective.*®*  The 
Commission  understands  that  in  certain 
circumstances  Canadian  law  allows 
underwriters  to  solicit  expressions  of 
interest  fi’om  potential  investors  within 
two  business  days  prior  to  filing  a 
preliminary  prospectus  with  Canadian 
securities  regulators.  Such  “bought 
deals”  could  continue  to  be  conducted  in 
Canada  in  connection  with  the  MJDS  so 
long  as  no  solicitations  of  interest  are 
made  in  the  United  States  prior  to  the 
filing  of  the  applicable  Securities  Act 
registration  statement  with  the 
Commission. 

5.  Effective  Date 

Under  the  Reproposal,  the  effective 
date  for  registration  of  securities  on 
Forms  F-7  and  F-8  (and  for  securities 
offered  in  an  exchange  offer  or  business 
combination  on  Form  F-9  or  F-10)  would 
have  been  the  date  of  written  or  oral 
notification  of  the  Commission  by  the 
registrant  or  the  applicable  Canadian 
securities  regulators  that  the  securities 

If  no  amendments  to  such  Forms  are  filed,  the 
six-year  period  would  be  measured  from  the 
effective  date  of  the  original  Form. 

>®s  See  Section  5  of  the  Securities  Act.  15  U.S.C. 
77e. 


legally  may  be  sold  in  Ontario  and 
Quebec  (or,  if  the  securities  are  being 
offered  in  only  one  of  such  provinces, 
that  such  securities  legally  may  be  sold 
in  Ontario  or  Quebec).  Forms  F-9  and  F- 
10  for  offerings  not  in  connection  with 
exchange  offers  or  business 
combinations  would  have  become 
effective  upon  written  or  oral 
notification  of  the  Commission  by  the 
registrant  or  the  applicable  Canadian 
securities  regulator  that  the  securities 
legally  may  be  sold  in  the  designated 
principal  jurisdiction. 

Under  the  MJDS  as  adopted.  Forms  F- 
7,  F-8  and  F-80  (and  any  amendments 
thereto)  will  become  effective  upon 
filing.*®'*  Forms  F-9  and  F-10  (and  any 
amendments  thereto)  also  will  become 
effective  upon  filing,  if  they  relate  to 
offerings  of  securities  being  made 
contemporaneously  in  Canada  and  the 
United  States,  and  they  do  not  include  a 
designation  on  the  cover  page  that  they 
are  preliminary  materials.*®*  In  the  case 
of  a  U.  S.-only  offering  on  Form  F-9  or 
Form  F-10,  the  registration  statement 
(and  any  amendments  thereto)  will  be 
made  effective  on  the  date  specified  by 
the  registrant,  if  such  date  is  more  than 
seven  days  after  the  date  filed  with  the 
Commission.  The  seven-day  period  will 
provide  adequate  time  for  Canadian 
authorities  reviewing  such  documents  to 
advise  the  Commission  of  any 
regulatory  concerns  and  will  minimize 
the  potential  for  the  MJDS  to  encourage 
Canadian  issuers  to  forego  registration 
in  Canada.  Such  seven-day  period  need 
not  elapse  prior  to  effectiveness  with  the 
Commission,  however,  if  the  Canadian 
securities  regulator  in  the  review 
jurisdiction  issues  a  receipt  or 
notification  of  clearance  with  respect  to 
the  registration  statement  (or 
amendment]  prior  thereto.  In  that  case, 
the  effective  date  will  be  as  soon  as 
practicable  after  written  notification  of 
the  Commission  that  such  receipt  or 
clearance  was  issued.*®®  Either  the 
issuer  or  the  applicable  Canadian 
securities  regulator  may  make  such 
written  notification. 

6.  Shelf  Offerings  and  Post-Effective 
Pricing  Procedures 

Since  the  date  of  the  Reproposal, 
Canadian  regulatory  authorities  have 
adopted  rules  for  shelf  prospectus 
offerings  and  for  pricing  of  offerings 
after  the  final  prospectus  is 

See  rule4d7(a). 

•o»  See  rule  467(a). 

>0*  See  rule  467(b).  Written  notification  may  be 
made  by  mailing  it  to  the  Office  of  International 
Corporate  Finance.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW„  Washington.  DC 
20549. 
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receipted.*"^  Canadian  MJDS  issuers 
may  rely  only  upon  such  home 
jurisdiction  shelf  prospectus  offering 
and  pricing  procedures  in  connection 
with  MJDS  o^erings.  MJDS  registration 
statements  used  in  connection  with  such 
pricing  procedures  therefore  will 
become  elective  with  the  Commission 
prior  to  pricing  to  the  same  extent  they 
do  in  Canada.  Supplements  to  the  home 
jurisdiction  disclosure  documents  in 
connection  therewith  will  be  filed  with 
the  Commission  within  one  business 
day  after  they  are  filed  with  the  relevant 
Canadian  jurisdiction,  but  will  not  be 
deemed  amendments  to  the  Commission 
registration  statement.  Similarly,  under 
the  Canadian  MJDS  for  U.  S.  issuers,  the 
Commission's  shelf  and  pricing 
procedures  will  apply.*””  In  connection 
therewith,  U.  S.  issuers  must  file  a 
supplement  with  the  Commission 
whenever  a  tranche  is  not  being  sold  in 
the  United  States  under  the  Canadian 
MJDS.*®* 

G.  Exclusion  of  Investment  Companies 

The  MJDS  forms  are  not  available  to 
Canadian  registrants  that  are 
investment  companies,  as  defined  in 
section  3  of  the  Investment  Company 
Act  of  1940,  if  they  are  registered  or 
required  to  be  registered  under  the 
Investment  Company  Act.  In  the  case  of 
exchange  offers,  the  issuer  of  the  subject 
securities  also  may  not  fall  within  that 
category.  Canadian  issuers  within  the 
definition  of  “investment  company"  but 
exempted  from  registration  either  in 
reliance  on  an  individual  exemptive 
order  or  on  an  exemptive  rule  may  take 
advantage  of  the  MJDS.  *  *® 

The  Commission  has  published  for 
comment  amendments  to  Rule  6c-9 
under  the  Investment  Company  Act*  *  * 
Rule  6c-0  currently  provides  an 
exemption  from  the  registration 
provisions  of  that  Act  for  foreign  banks 
ofiering  their  debt  securities  and  non¬ 
voting  preferred  stock  within  the  United 
States,  either  directly  or  through  fincuice 
subsidiaries.  The  proposed  amendments 
would  expand  the  exemption  to  foreign 
banks  ofiering  equity  securities  and 
foreign  insurance  companies  and 
finance  subsidiaries  of  foreign  banks 
and  insurance  companies  ofiering  their 
securities.  Canadian  trust  companies 
and  loan  companies  would  be 
specifically  included  within  the 

See  National  Policy  Statement  No.  44. 14 
03.C3. 1844  (May  3. 1991). 

"**  See  rulea  415  and  430A.  17  CFR  230. 415  and 
23a430A. 

•••  See  reviaed  rule  424. 17  CFR  230. 424. 

15  U.S.C.  808-3. 

' ' '  See  faiveatnefit  Company  Act  Release  No. 

17082  (Aug.  17. 1990)  (55  FR  34509). 


definition  of  “foreign  bank.”  The 
comment  period  relating  to  such 
proposal  has  expired  and  the 
Commission  is  considering  what  further 
action  may  be  appropriate. 

H.  Trust  Indenture  Act 

The  Proposals  included  rules  and 
forms  designed  to  provide  exemptions 
imder  Section  304(d)  of  the  Trust 
Indenture  Act  ***  from  the  required 
appointment  of  a  U.  S.  trustee  under  a 
qualified  indenture.**”  Proposed  rules 
and  forms  would  have  allowed  a 
Canadian  institutional  trustee  to  act  as 
sole  trustee  under  a  qualified  indenture 
if  the  securities  under  the  indenture 
were  eligible  for  re;^stration  on  Form  F- 
7,  F-8,  F-9  or  F-10,  and  if  the  indenture 
provided  for  a  Canadian  institutional 
trustee  authorized  by  law  to  exercise 
trust  powers  and  subject  to  supervision 
or  examination  by  governmental 
authority.***  The  Trust  Indenture 
Reform  Act  of  1990  (the  “Reform  Act"), 
which  has  been  enacted  by  Congress, 
eliminates  the  need  for  such  proposed 
rules  and  forms  under  the  Trust 
Indenture  Act. 

In  accordance  with  the  expanded 
authority  granted  to  the  Commission  by 
the  Reform  Act  amendments  to  the  Trust 
Indenture  Act.  the  Commission  recently 
proposed  for  comment  two  rules  to 
facilitate  multijurisdictional  and  cross- 
border  offerings  of  debt  securities  by 
Canadian  issuers.***  As  proposed,  rule 
lOa-5  under  section  310(a)(1)  *  *•  of  the 
Trust  Indenting  Act  would  have 
permitted  persons  authorized  to  exercise 
corporate  trust  powers  and  subject  to 
federal  supervision  or  examination 
under  the  Trust  Companies  Act 
(Canada)  *  **  or  the  Canada  Deposit 
Insurance  Corporation  Act  *  *•  to  act  as 
sole  indenture  trustee  for  ofierings  under 
the  MJDS.  As  proposed,  rule  4d-9  under 
section  304(d)  ***  of  the  Trust  Indenting 
Act  would  have  provided  an  exemption 
for  trust  indentures  subject  to  the 
Canada  Business  Corporations  Act  **® 

“*  15  U.  S.  C  77ddd(d). 

‘ »  Section  310(a)  (1),  15  U.  &  C  77iji(a)  (1). 

*  ■«  See  proposed  rulea  4d-l  to  4d-e  and  proposed 
Form  T-5. 

‘  **  Securities  Act  Release  No.  6889  (Mar.  22, 1991) 
(56  FR  12879)  (Trust  Indenture  Propoehtg  Reiease’*). 
Three  comment  letters  on  each  proposal  wen 
received.  Those  letters  and  a  summary  of  the 
comments  are  available  for  public  inspection  and 
copying  In  File  No.  S7-19-86  at  the  Commission's 
Public  Reference  Room  In  Washingtoa  DC 
“•  15  UAC  77HKaKl). 

■  Trust  Companies  Act  (Canada),  RS.C  1985. 

>  >•  Canada  Deposit  Insurance  Corporation  Act. 
R.S.C  1985. 

'••l5U.S.C.77ddd(d). 

Canada  Business  Coq>orations  Act.  RS.C 
1985  secUons  82-93  (TSCAI. 


or  the  Business  Corporations  Act,  1982 
(Ontario)  ***  from  operation  of 
paragraphs  (aK3)  and  (a)(4)  of  section 
310,***  sections  310(b)  through 
316(a),***  and  sections  316(c)  through 
318(a]  ***  of  the  Trust  Indenture  Act  for 
offerings  of  debt  securities  made  under 
the  MJDS. 

The  Commission  is  adopting  rule  10a- 
5  as  proposed  with  one  modification. 
Although  British  Columbia  authorities 
have  advised  that  legislative  action  is 
contemplated  that  would  enable  United 
States  trustees  to  act  as  sole  indenture 
trustees  for  offerings  made  in  British 
Columbia,  British  Columbia  law  *** 
presently  would  not  permit  a  U.S. 
trustee  to  act  as  sole  trustee  for  such 
offerings.**®  Accordingly,  in  view  of  the 
residency  requirements  for  trustees 
under  indentures  subject  to  British 
Columbia  law,  rule  lOa-5  as  adopted 
would  not  permit  appointment  of  a  trust 
company  incorporated  or  continued  and 
regulated  as  a  trust  company  under 
British  Columbia  law.  In  addition,  the 
rule  as  adopted  will  preclude  the 
appointment  of  Canadian  trustees  as 
sole  trustees  under  trust  indentures  of 
obligors  incorporated  or  continued 
under  the  Company  Act  that  are  to  be 
used  for  MJDS  ofierings  in  the  United 
States. 

The  Commission  is  adopting  rule  4d-9 
as  proposed  with  two  modifications. 
Canadian  authorities  have  advised  that 
the  trust  indentures  of  banks  issuing 
debentures  are  subject  to  the 
requirements  of  the  Bank  Act.***  Upon 
examination  of  the  provisions  of  the 
Bank  Act  applicable  to  indenture 
securities  and  indenture  trustees,  the 
Commission  has  determined  that  the 
Bank  Act  which  is  similar  to  the  CBCA, 
offers  investor  protection  that  is 
comparable  to  that  provided  by  the 
Trust  Indenture  Act  Accordingly,  rule 
4d-9  as  adopted  also  provides  an 
exemption  for  trust  indentures  of 
obligors  diat  are  subject  to  the  Bank 
Act, 

As  previously  noted,  the  Company 
Act  does  not  include  exemptive 
authority  in  respect  of  trust  indentures 
prepared  in  accordance  with  regulations 
governing  trust  indentures  in  other 

>»  Buaineaa  Corporatioiu  Act,  1982  (Ontario). 

S.0. 1982  48-52. 

15  U.S.C  77iij(a)(3)  and  (a)(4). 

•**  15  U.S.C  77jjj(b)-77ppp(a). 

15  U.S.C  77ppp(c)-77rrr(a). 

**•  Company  Act  R.S.B.C  1979,  c.  59  CTJompany 
Act”). 

Tniat  Indenture  Proposing  Release  at  15  (56 
FR  12882). 

The  Bank  Act  R3.&  1985.  c  B-1  aectlona  133- 

144. 
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jurisdictions. Thus,  a  United  States 
obligor  making  an  oflFering  in  British 
Coliunbia  would  be  precluded  from 
making  the  ofrering  with  an  indenture 
qualiBed  only  under  the  Trust  Indenture 
Act.  While  British  Columbia  authorities 
have  advised  that  legislative  changes 
will  be  sought  in  order  to  exempt  the 
trust  indentures  of  United  States 
obligors  that  comply  with  the  Trust 
Indenture  Act  from  the  requirements  of 
the  Company  Act,  it  is  unclear  when 
such  changes  will  be  effected.  Under  the 
circumstances,  the  rule  has  been  revised 
to  exclude  its  availability  for  ofrerings 
made  by  obligors  incorporated  or 
continued  under  the  Company  Act. 
British  Columbia  obligors  making 
offerings  of  debt  seciufties  in  the  United 
States  would  be  required  to  do  so 
pursuant  to  an  indenture  that  is 
qualified  under  the  Trust  Indenture  Act, 
including  the  requirement  for  a  United 
States  institutional  trustee. 

Under  new  rules  4d-7  and  lOa-^, 
offerings  of  debt  securities  under  the 
MJDS  would  be  made  by  filing  the  MJDS 
registration  statement,  ^  Canadian 
trust  indenture,  and  Form  F-X  with  the 
Commission.  The  Canadian  trustee 
would  not  be  required  to  file  a  Form  T-1 
in  respect  of  its  indenture  trusteeship. 

/.  Liability 

Canadian  issuers  filing  documents 
with  the  Commission  under  the  MJDS 
are  subject  to  civil  liability  and 
antifraud  provisions  of  the  U.S. 
securities  laws.**”  fai  addition,  MJDS 
registration  statements  are  subject  to 
the  authority  of  the  Commission  to 
suspend  their  effectiveness.**” 

Commenters  have  expressed  concern 
that  an  offering  dociunent  prepared 
under  applicable  Canadian  rules  in 
accordance  with  MJDS  forms  will  be 
considered  misleading  solely  because 
information  required  by  other  existing 
Commission  forms  is  omitted.  By 
adopting  the  MJDS,  the  Commission  in 
essence  is  adopting  as  its  own 
requirements  the  disclosure 
requirements  of  Canadian  forms.  The 
effect  is  the  same  as  if  the  Commission 
had  set  forth  each  Canadian 


'  **  Trust  Indenture  Proposing  Release  at  26  (96 
FR  12664). 

>s*  Sections  11. 12(2)  and  17(a)  of  the  Securities 
Act;  sections  9, 10(b).  14(e)  and  18  of  the  Exchange 
Act.  and  rules  lOb^,  13e-4(b)(l)  and  14e-3  under 
such  Act.  In  essence,  the  Commission  is  adopting 
the  disclosure  proviskma  of  the  Canadian  forma, 
and  omission  of  information  otherwise  generally 
included  in  Commission  forms  will  not  violate  U.S. 
disclosure  requirements.  However,  an  antifraud 
action  could  brought  alleging  that  the  document 
was  misleading  because  infonnation  had  been 
omitted. 

■>o  See  section  8  of  the  Securities  Act  (It  U.S.C. 
77h). 


requirement  within  the  MJDS  forms. 
Moreover,  different  disclosure  is 
required  imder  Commission  registration 
and  reporting  forms  available  to 
different  categories  of  issuers  under 
present  Commission  practice.  Separate 
sets  of  forms  for  foreign  and  U.S.  issuers 
have  long  existed  under  the  Securities 
Act  and  the  Exchange  Act  Accordingly, 
good  faith  compliance  «vith  the 
disclosure  requirements  of  the  home 
jurisdiction,  as  construed  by  Canadian 
regulatory  authorities,  will  constitute 
compliance  with  the  applicable  U.S. 
federal  securities  disclosure 
requirements,  even  if  such  compliance 
results  in  the  omission  of  information 
which  might  otherwise  have  been 
required  as  a  line  item  in  registration 
statements  filed  by  U.S.  issuers  on  the 
Commission’s  other  registration  forms. 

Further,  violation  of  a  home 
jurisdiction  disclosure  requirement  with 
respect  to  an  MJDS  document  will  not 
automatically  disqualify  the  issuer  from 
use  of  the  MJDS  with  respect  to  that 
transaction  or  report.  Instead,  the  issuer 
will  have  violated  both  a  home 
jurisdiction  requirement  and  an 
identical  Commission  disclosure 
requirement  with  respect  to  that 
document 

/.  The  Canadian  Multijurisdictional 
Disclosure  System 

The  Canadian  MJDS  for  U.S.  issuers  is 
largely  parallel  in  scope  to  the  MJDS  for 
Canadian  issuers  being  adopted  by  the 
Commission.  Like  the  MJDS  for 
Canadian  issuers,  securities  registration 
for  rights  offerings,  exchange  offers, 
business  combinations  ***  and  offerings 
of  investment  grade  securities,  among 
others,  may  be  made  by  U.S.  issuers 
under  the  Canadian  MJDS.  Under  the 
MJDS  as  it  will  operate  in  Canada,  U.S. 
issuers  are  able  to  make  public  offerings 
of  securities  in  cdl  provinces  and 
territories  of  Canada  on  the  basis  of 
prospectuses  prepared  in  accordance 
with  U.S.  law.  Such  prospectus 
disclosure  will  be  updated  in 
accordance  with  U.S.  requirements,  and 
U.S.  documents  will  be  used  to  comply 
with  continuous  reporting  requirements. 
U.S.  issuers  making  shelf  offerings  must 
comply  with  U.S.  shelf  requirements. 
Tender  offers  for  securities  of  U.S. 
issuers  meeting  eligibility  criteria  similar 
to  those  set  fo^  in  this  release  will  be 
deemed  to  comply  with  applicable 
Canadian  regulations  if  they  are 
conducted  in  accordance  with  the 
provisions  of  the  Williams  Act  In 


***  Business  combinations  involving  U.S.  issuers 
that  qtialify  as  “significant  asset  transactions" 
under  Canadian  law,  however,  may  be  subject  to 
additional  Canadian  substantive  rules. 


addition,  tender  offers  for  securities  of 
U.S.  issuers  with  20  percent  or  more 
Canadian  holders  must  comply  with 
certain  Canadian  substantive  rules 
applicable  to  integration  of  pre-bid 
purchases  with  the  offer  and  to 
valuation  requirements  in  the  case  of 
issuer  and  insider  bids. 

The  Canadian  MJDS  for  U.S.  issuers 
will  be  implemented  in  Canada  through 
publication  of  a  national  policy 
statement  by  the  Canadian  Securities 
Administrators  (“CSA”),  together  with 
the  issuance  of  blanket  orders  and 
rulings  by  the  securities  regulatory 
authority  of  each  Canadian  province 
and  territory.  National  Policy  Statement 
No.  45,  which  sets  out  the  rules 
governing  the  use  of  the  Canadian 
MJDS,  is  attached  as  appendix  D  to  this 
release  and  will  become  effective  on  the 
same  date  as  the  MJDS  set  forth  in  this 
release.*** 

K.  Monitoring  Efforts  in  Connection 
With  the  MfDS 

The  CSA  has  considered  the  potential 
impact  that  the  MJDS  may  have  on  the 
Canadian  capital  markets.  The  CSA 
believes  the  MJDS  will  benefit  the 
Canadian  capital  markets. 

However,  there  is  a  Ccmadian  concern 
that  the  U.&  Glass-Steagall  Act  puts 
bank-owned  dealers  at  a  disadvantage 
in  competing  for  underwriting 
assigiunents  when  Canadian  issuers  use 
the  MJDS  to  finance  in  the  United 
States.  As  a  result  of  the  Glass-Steagall 
Act  bank-owned  dealers  currently  are 
subject  to  various  restrictions  on  their 
U.S.  underwriting  activities,  including, 
most  importandy.  a  limit  on  the  dollar 
volume  of  U.S.  underwritings.  The  bank- 
owned  dealers  are  particularly 
concerned  about  the  effect  the  MJDS 
may  have  on  their  equity  underwriting 
business. 

Given  the  importance  to  the  CSA  of 
having  a  strong  dealer  community 
knowledgeable  of  and  committed  to  the 
Canadian  capital  markets,  the  CSA 
believes  the  MJDS  should  include  a 
“safety  valve”  that  is  available  if  the 
MJDS  does  prove  to  harm  the  Canadian 
dealer  community  substantially.  The 
CSA  will  monitor  the  effect  of  the  MJDS 
and  obtain  input  from  Canadian  dealers 
and  otherwise  monitor  the  effects  of  the 
MJDS  on  the  Canadian  dealer 
community.  In  addition,  the  securities 
regulators  in  Canada  will,  if  appropriate, 
hold  hearings  after  an  initial  period  of 
not  more  than  two  years  following  the 


CopiM  of  auch  policy  stateiBent  bIm  will  be 
made  available  in  Canada  and  at  tbe  Commisaioo's 
Public  Reference  Room  at  450  Fifth  Street  NW., 
Washington,  DC  20549, 
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implementation  of  the  MfDS  to  review 
the  MJDS,  including  its  impact  on  bank- 
owned  dealers.  If  the  hearings 
demonstrate  that  the  MJDS  has  had  and 
will  continue  to  have  a  material  adverse 
e^ect  on  the  Canadian  dealer 
community,  the  CSA  and  the 
Commission  will  commence  rulemaking 
proceedings  to  seek  comment  on  such 
changes  to  the  MJDS  as  are  needed  to 
alleviate  such  adverse  effect  on  the 
dealers  and  to  ensure  that  the  MJDS 
achieves  its  policy  goals. 

rv.  Modifications  to  the  Currant 
Registration  and  Reporting  Sjrstem  for 
all  Canadian  Issuers 

As  noted  in  the  Reproposal,  while 
non-Canadian  foreign  private  issuers 
have  been  provided  a  special 
registration  and  reporting  system  under 
the  Securities  Act  and  Exchange  Act,*^® 
certain  Canadian  foreign  private  issuers 
have  been  required  to  use  the 
registration  and  reporting  forms 
applicable  to  U.S.  companies.  Such 
treatment  reflected  the  inter-relationship 
of  U.S.  and  Canadian  capital  markets 
and  the  geographical  proximity  of  the 
two  countries.  The  Commission  has 
reevaluated  the  policy  of  distinguishing 
Canadian  issuers  from  other  foreign 
issuers.*®* 

Consequently,  pursuant  to  revisions 
being  adopted,*®®  any  Canadian  foreign 
private  issuer  may  use  Form  20-F  as  a 
registration  statement  or  as  an  annual 
report  under  the  Exchange  Act.*®* 


***  Forma  20-F  and  S-K  under  the  Exchange  Act. 
together  with  Forma  F-1.  F-2,  F-3  and  F-*  under  the 
Securitiea  Act  conatitute  the  baaic  framework  of  the 
Commiaaion'a  regiatration  and  reporting  ayatem  for 
foreign  companiea. 

■**  See.  e.  g.,  Securitiea  Act  Release  No.  6779, 
(June  la  1988)  (53  FR  22661. 22665  n.  64)  (Regulation 
S  initial  propoaing  releaae) ;  Securitiea  Act  Release 
No.  6863.  (May  Z  1990)  (55  FR  18306. 18308  n.  21) 
(Regulation  S  adopting  release). 

•**  The  revisions  reflecting  the  removal  of 
restrictions  on  Canadian  issuers  have  been  made 
under  the  Exchange  Act  and  the  Securitiea  Act 
including  Regulations  S-X  and  S-K.  See  rules  3al2- 
3  (17  CFR  240. 3al2-3).  12g-3  (17  CFR  24a  12g-3). 
13a-10  (17  CFR  240. 13a-10).  13a-10  (17  CFR  240. 
13a-16).  15d-6  (17  CFR  240. 15d-5).  15d-10  (17  CFR 
240. 15d-10).  and  15d-16  (17  CFR  240. 15d-16)  under 
the  Exchange  Act  rule  502  (17  CFR  230.  502)  and 
Forma  S-4  (17  CFR  239.  25).  S-B  (17  CFR  239. 16b). 
S-11  (17  CFR  239. 18).  F-1  (17  CFR  239.  31).  F-2  (17 
CFR  239.  32).  F-3  (17  CFR  239.  33).  and  F-4  (17  CFR 
239.  34)  under  the  Securities  Act  rules  3-01  (17  CFR 
2ia  3-01).  3-02  (17  CFR  2ia  3-02).  3-12  (17  CFR  210. 
3-12).  and  3-19  (17  CFR  210.  3-19)  of  Regulation  S- 
X;  and  Items  302  (17  CFR  229.  302).  402  (17  CFR  229. 
402).  404  (17  CFR  229. 404)  and  601  (17  CFR  229.  601) 
of  Regulation  S-K. 

>**  See  17  CFR  249.  220f.  Form  e-K  U  now 
available  for  other  periodic  reports  by  such  issuers. 


Canadian  foreign  private  issuers  are 
also  eligible  to  use  the  Securities  Act 
registration  forms  designed  for  foreign 
issuers.*®*  Thus,  Canadian  issuers  have 
the  same  access  to  Commission  forms  as 
other  foreign  issuers.*®® 

The  adopted  revisions  also  affect  the 
application  of  the  Commission’s  proxy 
rules  and  share  ownership  reporting 
requirements  and  short-swing  profft 
recapture  rules  to  Canadian  issuers.  As 
revised,  rule  3al2-3  under  the  Exchange 
Act  *®®  exempts  foreign  private  issuers, 
including  Canadians,  from  sections 
14(a),  14(b),  14(c),  14(f)  and  16  of  the 
Exchange  Act.**° 

Despite  the  revisions  being  adopted, 
Canadian  foreign  private  issuers 
continue  to  be  eligible  to  use  forms 
prescribed  for  U.S.  companies,  if  they  so 
elect.  A  Canadian  foreign  private  issuer 
who  chooses  to  report  or  register  on 
forms  designed  for  U.S.  companies  does 
not  thereby  become  ineligible  to  rely  on 
the  exemption  from  the  Commission’s 
proxy,  share  ownership  and  short-swing 
profit  provisions  noted  above.  While 
Canadian  issuers  using  Form  lO-K  are 
accustomed  to  satisfying  certain 
disclosure  item  requirements  by 
incorporating  sections  of  their  proxy 
statements  filed  with  the  Commission, 
Canadian  issuers  relying  on  the 
exemption  will  be  unable  to  do  so.  In 
that  case,  such  10-^  item  requirements 
must  be  satisfied  by  directly  supplying 
the  information  wiUiin  the  Form.*** 

V.  Transition  From  One  Registration  and 
Reporting  System  to  Another 

Since  revisions  being  adopted  will 
allow  certain  Canadian  issuers  to 
register  and  report  on  forms  for  which 
they  were  previously  ineligible,  it  is  to 
be  expected  that  Canadian  issuers  will 
be  switching  from  the  integrated 
disclosure  system  designed  for  U.S. 
companies  to  the  integrated  disclosure 
system  designed  for  foreign  companies. 

In  addition,  Canadian  foreign  private 
issuers  that  have  been  filing  their  proxy 


Eligibility  of  Canadian  issuers  to  use  Form  S- 
18  or  rely  upon  Regulation  A.  however,  is  not 
affected  by  the  revisions  adopted  today. 

Canadian  issuers  who  do  not  meet  the 
definition  of  "foreign  private  issuer"  under  rule  405 
will  be  required,  along  with  other  foreign  issuers 
unable  to  meet  such  definition,  to  register  and 
report  on  forms  designed  for  domestic  issuers.  In 
connection  therewith,  Forms  S-2  and  S-3  have  been 
revised  in  this  Release  to  clarify  that  such  "non- 
foreign  private  issuers"  may  use  them.  See  revised 
Instruction  I.E.  of  Form  S-2  and  revised  Instruction 
I.  A.5.  of  Form  S-3. 

17  CFR  240.  3al2-3. 

15  U.S.C.  78n(a).  78n(b),  78n(c).  78n(0  and  78p. 
Where  the  underiying  security  is  exempt  from 
section  16  pursuant  to  rule  3al2-3,  any  derivative 
security  relating  thereto  is  similarly  exempt. 

See  Form  lO-K,  revised  General  Instruction 

G.(3). 


materials  can  be  expected  to  stop  doing 
so  in  reliance  upon  the  rule  3al2^ 
exemption.  Similarly,  persons  who  have 
been  filing  reports  under  section  16  with 
regard  to  their  ownership  of  securities  of 
certain  Canadian  issuers  will  also  be 
able  to  discontinue  doing  so  where  the 
securities  will  be  exempt  from  that 
section  by  virtue  of  that  rule. 

Although  none  of  the  new  forms  or 
rules  described  in  this  Release  may  be 
relied  upon  prior  to  the  effective  date, 
commenters  on  the  Proposals  raised 
questions  regarding  their  use  after  the 
effective  date.  Persons  wishing  to  make 
the  transition  from  the  existing  rules  and 
forms  to  the  adopted  rules  and  forms 
should  abide  by  the  following 
procedures.  First,  any  Canadian  issuer 
that  currently  is  filing  annual  reports 
under  the  Exchange  Act  on  Form  10-K 
but  becomes  eligible  to  use  Forms  20-F 
or  40-F  may  use  the  latter  forms  for  any 
fiscal  year  that  ends  after  the  effective 
date  of  this  Release.  If  such  an  issuer 
completes  its  fiscal  year  prior  to  the 
effective  date,  but  its  annual  report  on 
Form  10-K  would  be  due  on  or  after  the 
effective  date,  that  issuer  may  use  Form 
10-K,  20-F  or  40-F  but  must  comply  with 
the  due  date  applicable  to  the  Form 
chosen.  If  such  an  issuer  completes  its 
fiscal  year  and  its  Form  10-K  is  due 
before  the  effective  date,  it  should  file 
such  Form  10-K. 

With  respect  to  quarterly  reports  by  a 
Form  10-K  filer,  a  Canadian  issuer 
switching  to  the  20-F  or  40-F  system  of 
reporting  need  only  continue  filing 
reports  on  Form  10-Q  for  those  quarters 
completed  prior  to  the  effective  date  of 
this  Release  if  the  due  date  for  such  10- 
Q  is  also  before  the  effective  date. 
WheiTthe  due  date  for  a  10-Q  is  on  or 
after  the  effective  date,  quarterly  results 
announced  by  Canadian  issuers  for 
quarters  ending  before  then  may, 
however,  have  to  be  provided  under 
cover  of  Form  6-K. 

Canadian  issuers  are  not  expected  to 
monitor  on  a  continuous  basis  whether 
or  not  they  continue  to  be  eligible  to  use 
a  particular  system  of  Exchange  Act 
forms  for  reporting.  An  issuer  who  is 
eligible  to  file  a  Form  40-^  at  the  end  of 
a  fiscal  year  will  be  presumed  to  be 
eligible  to  use  it  at  the  date  of  filing  and 
to  be  eligible  to  use  Form  6-K  in 
connection  therewith  until  the  end  of  its 
next  fiscal  year. 

With  respect  to  proxy  requirements, 
no  Canadian  issuer  newly  eligible  for 
the  exemption  provided  by  rule  3al2-3 
need  file  any  proxy  material  pursuant  to 
section  14  on  or  after  the  effective  date 
specified  in  this  Release.  Issuers  who 
have  filed  proxy  materials  with  the 
Commission  prior  to  the  effective  date 
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but  have  not  begun  their  proxy 
solicitations  prior  thereto  may  choose  to 
conduct  such  solicitation  pursuant  to 
Canadian  law  rather  than  pursuant  to 
section  14. 

Persons  ceasing  to  be  required  to 
report  under  section  16  with  respect  to  a 
class  of  securities  because  of  the 
adoption  of  the  revised  rule  3al2-3 
exemption  should  Hie  no  later  than  July 
10, 1991  a  Form  4  disclosing  all 
reportable  transactions  taldng  place 
prior  to  the  effective  date  that  have  not 
been  reported  previously.*^*  Otherwise, 
those  persons  ceasing  to  have  to  report 
due  to  the  exemption  being  adopted  will 
have  no  reporting  obligations  on  or  after 
the  effective  date. 

Finally,  Canadian  issuers  that  have 
filed  registration  statements  under  the 
Securities  Act  on  Commission  forms  but 
become  eligible  for  MJDS  forms 
following  the  effective  date  of  this 
Release  may  by  amendment  transform 
those  registration  statements  from  one 
form  to  another.***  For  effective 
registration  statements,  the  issuer 
should  file  a  post-effective  amendment 
with  home  jurisdiction  disclosure  using 
the  MJDS  form  for  which  it  is  newly 
eligible  and  clearly  identify  on  the  cover 
thereof  that  by  ffling  such  an 
amendment  it  is  switching  from  the 
previously  filed  form  to  the  MJDS  form. 
For  registration  statements  that  have  not 
become  effective,  a  pre-effective 
amendment  of  the  same  nature  should 
be  filed.*** 

VI.  State  Securities  Regulation 

In  addition  to  complying  with  the 
federal  securities  laws,  issuers  selling 
their  securities  in  the  United  States  are 
subject  to  state  securities  laws 
(including  the  District  of  Columbia  and 
Puerto  Rico)  of  those  jurisdictions  where 
offers  and  sales  are  made.  Generally, 
those  laws  require  registration  of 
securities  offered  to  persons  in  the  state. 
In  most  jurisdictions,  the  registration 
statement  filed  with  the  Commission 
also  will  satisfy  the  state  hling 
requirements.  The  filings  are  subject  to 
review  by  each  of  the  states,  as  to  the 
adequacy  of  the  disclosure  and,  in  many 


Persons  raakeing  such  filing  should  chedc  the 
exit  box  on  Form  4.  No  Form  5  need  be  filed  after 
the  efiective  date  by  persons  ceasing  to  be  required 
to  report  due  to  adoption  of  the  revised  rule  3al2-3 
exemption. 

See  rule  401  of  Regulation  S-K.  17  CFR 
230.401. 

A  Canadian  issuer  that  reports  under  the 
Exchange  Act  solely  because  of  its  Securities  Act 
registration  also  will  be  eligible  to  change  its 
Exchange  Act  reports  if.  by  virtue  of  switching  its 
Securities  Act  form  as  described  above  to  an  M]DS 
form,  it  thereafter  becomes  eligible  to  use  another 
Exchange  Act  reporting  system. 


states,  for  compliance  with  additional 
substantive  standards. 

State  laws  provide  several 
exemptions  firom  registration  provisions; 
the  two  existing  exemptions  most 
relevant  to  the  MJDS  are  for  sales  to 
existing  securityholders  of  the  issuer, 
including  rights  offerings,  and  for 
securities  traded  in  speciffed 
marketplaces.  The  former  exemption  is 
for  sales  to  existing  securityholders 
(including  holders  of  convertible 
securities  or  certain  warrants]  where  no 
commission  or  other  remuneration 
(other  than  a  standby  commission)  is 
paid  for  solicitation  of  any 
securityholders  in  the  state.  The 
marketplace  exemptions  generally  apply 
to  securities  listed  on  the  New  York  and 
American  Stock  Exchanges  or  quoted  on 
the  NASDAQ  National  Market  System, 
and  in  some  states  on  sp^eciffed  regional 
exchanges.  Securities  of  the  same  issuer 
whidi  are  senior  to  securities  listed  or 
quoted  on  an  exempt  marketplace 
generally  are  also  exempt. 

The  specific  requirements  for  offering 
and  selling  securities  in  any  state  are 
governed  by  that  jurisdiction’s  statutes, 
rules  and  policies.  Nevertheless,  the 
North  American  Securities 
Administrators  Association  ("NASAA”), 
which  represents  all  state  securities 
regulators  as  well  as  Canadian 
provincial  regulators  and  the  securities 
authorities  of  Mexico,  proposes  uniform 
guidelines  and  procedures  which  are 
frequently  adopted  by  many  of  its 
member  states.  In  April  1989,  NASAA 
adopted  a  Statement  on 
Internationalization  of  the  Securities 
Markets,  in  which  it  urged  securities 
regulators  to  “encourage  legitimate 
capital  raising  activities  across  national 
borders,”  subject  to  “minimum  rules  to 
ensure  investor  protection.”  NASAA 
also  passed  a  resolution  on  September 
14, 1989  endorsing  the  MJDS  as 
originally  proposed.  The  NASAA 
resolution  called  upon  its  membership  to 
take  any  action  necessary  to 
accommodate  MJDS  offerings  within 
state  securities  laws.  NASAA  also 
formed  a  special  task  force  to  work  with 
the  Commission  and  Canadian 
regulators  to  determine  what 
accommodations  would  be  appropnate 
at  the  state  level. 

NASAA  thereafter  conducted  a 
survey  of  securities  administrators  in  all 
states,  Puerto  Rico  and  the  District  of 
Columbia  to  gather  information 
regarding  how  such  administrators 
planned  to  accommodate  MJDS 
offerings  in  their  jurisdictions  and  the 
number  of  state  exemptions  from 
registration  that  may  be  available  to 


MJDS  issuers.**®  Based  upon  the 
information  obtained  from  the  survey, 
on  August  30, 1990  NASAA  adopted  four 
Model  Rules  to  the  Uniform  Securities 
Act  (1956)  and  recommended  their 
adoption,  where  necessary,  to  the 
membership.  The  Model  Rules  provide, 
inter  alia,  for  (a)  Harmonization  of  state 
review  periods  with  Canadian  seven- 
day  review  periods;  (b)  acceptance  of 
MJDS  Form  F-7  in  lieu  of  any  state  form 
that  may  be  required  to  claim  an 
exemption  from  registration  for  a  rights 
offering  to  existing  security  holders;  (c) 
acceptance  of  financial  information 
presented  in  the  registration  statement 
in  conformity  with  Canadian  generally 
accepted  accounting  principles  to  the 
extent  permitted  imder  the  MJDS;  and 
(d)  an  exemption  fitim  registration  for 
secondary  trading  of  securities  which 
are  the  subject  of  an  MJDS  offering  and 
for  which  a  registration  statement  on 
Form  F-8,  F-9  or  F-10  has  become 
effective  with  the  Commission.  Because 
Form  F-80  was  not  intended  to  be  part 
of  the  Model  Rules,  some  states  may  not 
incorporate  Form  F-80  into  their  state 
laws. 

Some  states  already  have  adopted 
those  rules  or  similar  measures 
necessary  to  produce  such  results.  It  is 
anticipated  by  NASAA  that  similar 
action  will  be  taken  by  substantially  all 
states  within  the  immediate  future. 

Some  states  are  required  by  their 
administrative  procedures  acts  to  wait 
for  Commission  action  before  formally 
adopting  the  changes. 

Vn.  Cost-Benefit  Analysis 

The  Commission  is  not  aware  of  any 
additional  costs  that  will  result  from  the 
MJDS,  but  as  eligible  issuers  will  be  able 
to  avoid  expenses  associated  with  the 
preparation  of  more  than  one  disclosure 
document,  benefits  are  expected  to 
result  for  such  issuers.  With  respect  to 
the  revisions  to  existing  rules  and  forms 
to  treat  Canadian  foreign  private  issuers 
like  all  other  foreign  private  issuers, 
additional  costs  are  also  not  anticipated. 
Since  use  of  the  foreign  integrated 
disclosure  system  will  be  voluntary  for 
Canadian  issuers  currently  using 
Commission  forms,  the  costs  of 
converting  from  one  system  to  the  other 
are  not  mandated.  In  fact,  in  light  of  the 
expansion  of  the  exemption  from  the 
proxy  rules  and  the  operation  of  section 
16,  some  benefit  can  be  expected  to 
result.  A  few  Canadian  issuers 
commenting  on  the  Reproposal  stated 
that  they  would  expect  to  experience 


***  Results  of  the  survey  may  be  obtained  from 
NASAA  at  suite  750,  555  New  Jersey  Avenue  NW.. 
Washington.  DC  20006. 
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cost  savings  if  the  reproposed  system 
were  adopted.  U.S.  issuers  are 
unaffected  by  such  changes. 

With  respect  to  the  new  rules  under 
the  Trust  Indenture  Act.  the  benefit  to 
designated  Canadian  obligors  and 
Canadian  trustees  (the  only  entities 
eligible  for  exemption  under  the  rules)  of 
permitting  appointment  of  Canadian 
trustees  for  offerings  made  in  the  United 
States  by  Canadian  obligors,  and 
exempting  trust  indentures  of  such 
obligors  from  the  operation  of  specified 
provisions  of  the  Trust  Indenture  Act, 
greatly  outweighs  any  burden.  Any 
impact  on  such  entities  is  expected  to  be 
minimal.  The  rules  also  will  benefit 
public  securityholders  by  facilitating  the 
expansion  of  investment  opportunities 
for  U.S.  citizens  by  removing  barriers  to 
public  issuances  of  debt  securities  by 
Canadian  registrants  in  the  United 
States. 

VIII.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Chairman  of  the  Commission 
has  certified  that  the  adoption  of  the 
M]DS  and  the  revisions  to  the 
registration  and  reporting  procedures  for 
Canadian  issuers  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  That 
certiHcation,  including  the  reasons 
therefor,  is  attached  to  this  release  as 
appendix  B. 

IX.  Effective  Date 

The  MJDS  shall  be  effective  on  July  1, 
1991,  in  accordance  with  the 
Administrative  Procedure  Act,  which 
allows  effectiveness  in  less  than  30  days 
after  publication  for,  inter  alia,  “a 
substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction”  and  “as  otherwise  provided 
by  the  agency  for  good  cause  found  and 
published  with  the  rule."  5  U.S.C.  553(d) 
(1)  and  (3).  It  is  necessary  for  the  MJDS 
to  become  effective  on  July  1, 1991  in 
order  to  coordinate  the  effectiveness 
with  the  MJDS's  counterpart  being 
adopted  by  Canadian  provinces  and 
territories  on  that  date. 
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XL  Statutory  Basis  of  Rules,  Forms  and 
Schedules  and  Rule  and  Form  Revisions 

These  revisions  are  being  adopted 
pursuant  to  sections  7,  8, 10  and  19  of 
the  Securities  Act***  sections  3(b),  4A, 
12, 13, 14, 15, 16,  and  23  of  the  Exchange 
Act,^*’  and  sections  304,  305,  307,  308, 
310,  314  and  319  of  the  Trust  Indenture 
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List  of  Subjects  in  17  CFR  Parts  200, 201, 
210, 229, 230, 239, 240, 249, 260  and  269 

Authority  delegations  (Government 
agencies).  Accounting,  Reporting  and 
recordkeeping  requirements,  Securities, 
Trusts  and  trustees. 

XII.  Text  of  Rules,  Forms  and  Schedules 
and  Rule  and  Form  Revisions 

In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  200— ORGANIZATION; 

CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Subpart  A— Organization  and  Program 
Management 

1,  The  authority  citation  for  part  200, 
subpart  A  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  778. 78d-l.  78d-2, 78w. 
79t,  77888,  80a-37, 80b-ll,  unle88  otherwise 
noted. 

Section  200.30-1  is  also  issued  under  15 
U.S.C.  77f.  77g.  77h.  77j.  78c(b)  78/,  78m.  78n, 
78o(d).  Section  200.30-3  is  also  issued  under 
15  U.S.C.  78b.  78d,  78f.  78k-l,  78s.  78q.  78eee. 
79d. 

15  U.S.C.  77g.  77h.  77j,  and  77s. 

15  U.S.C.  78/,  78m,  78n.  7So,  78p.  and  78w. 

*«•  15  U.S.C.  77ddd  »7eee.  77ggg.  7'hhh.  77jjj. 
77nnn,  and  TTsss. 
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2.  The  authority  citations  following 
§§  200.30-1  and  200.30-3  are  removed. 

3.  By  amending  paragraph  (f)  of 

§  200.30-1  to  add  paragraph  (f)  (14)  to 
read  as  follows: 

§  200.30-1  Delegation  of  authority  to 
Director  of  Division  of  Corporation  Finance. 
*  «  *  *  * 

(f)  *  *  * 

(14)  To  determine  with  respect  to  a 
tender  or  exchange  offer  otherwise 
eligible  to  be  made  pursuant  to  rule  14d- 
l(l')  (S  240.14d-l(b)  of  this  chapter] 
whether,  in  light  of  any  exemptive  order 
granted  by  a  Canadian  federal, 
provincial  or  territorial  regulatory 
authority,  application  of  certain  or  all  of 
the  provisions  of  sections  14(d)(1) 
through  14(d)(7)  of  the  Exchange  Act, 
Regulation  14D  and  Schedules  14D-1 
and  14D-9  thereimder,  and  rule  14e-l  of 
Regulation  14E,  to  such  offer  is 
necessary  or  appropriate  in  the  public 
interest. 

***** 

4.  By  revising  paragraph  (a)(35]  of 
S  200.36-3  to  read  as  follows: 

§  200.30-3  Delegation  of  authority  to 
Director  of  Division  of  Market  Regulation. 
***** 

(a)  *  *  * 

(35](i)  To  grant  exemptions  from  rule 
13e-4  (§  240.13e-4  of  this  chapter) 
pursuant  to  rule  13e-4(h)(7)  (§  240.13e- 
4(h)(7]  of  this  chapter); 

(ii)  To  determine  with  respect  to  a 
tender  or  exchange  offer  otherwise 
eligible  to  be  made  pursuant  to  rule  13e- 
4(g)  (§  240.13e-4(g]  of  this  chapter] 
whether,  in  light  of  any  exemptive  order 
granted  by  a  Canadian  federal, 
provincial  or  territorial  regulatory 
authority,  application  of  certain  or  all  of 
the  provisions  of  section  13(e](l]  and 
rule  13e-4  and  Schedule  13E-4 
thereunder  to  such  offer  is  necessary  or 
appropriate  in  the  public  interest. 
***** 

PART  201— RULES  OF  PRACTICE 

5.  The  authority  citation  for  part  201  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  778,  78w,  79t.  77888, 
80a-37,  801^11,  unle88  otherwi8e  noted. 

Section  201.6  i8  aleo  iaaued  under  15  U.S.C. 
77h.  77ttt.  78d-l.  78v,  798,  80a-40,  80b-12. 

Section  201.23(e)  i8  al80  i88ued  under  28 
U.S.C.  2112(a). 

Section  201.24  ia  aUo  iaaued  under  15 
U.S.C.  77f.  77g.  77h,  77j,  78c(d).  78/,  78m,  78n, 
78o(d). 

6.  The  authority  citation  following 
S  201.24  is  removed. 

7.  By  revising  the  Hrst  sentence  of  the 
introductory  text  of  $  201.24  to  read  as 
follows: 


§  201.24  Incorporation  by  reference. 

Where  rules,  regulations,  or 
instructions  to  forms  of  the  Commission 
permit  incorporation  by  reference,  a 
document  may  be  so  incorporated  by 
reference  to  the  speciHc  document  and 
to  the  prior  filing  or  submission  in  which 
such  document  was  physically  Bled  or 
submitted.*  *  * 

***** 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 

1933,  SECURITIES  EXCHANGE  ACT  OF 

1934,  PUBLIC  UTIUTY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

8.  The  authority  citation  for  part  210  is 
revised  to  read: 

Authority:  15  U.S.C.  77f.  77g.  77h.  77j,  778, 
77aa(25).  77aa(26),  78/,  78m.  78n,  78o.  78w(a), 
79e(a)  (b),  80a-8,  80a-20,  80a-29, 80a-30. 80a- 
37,  unleaa  otherwiae  noted. 

Section  210.3-02  ia  also  iasued  under  15 
U.S.C.  79n,  79t(a). 

Section  210.3-19  ia  alao  iaaued  under  15 
U.S.C.  80b-ll. 

9.  The  authority  citations  following 
§§  210.3-01,  210.3-02,  210.3-12  and 
210.3-19  are  removed. 

10.  By  revising  paragraph  (h)  of 
§  210.3-01  to  read  as  follows: 

§  210.3-01  Consolidated  balance  sheets. 
***** 

(h)  Any  foreign  private  issuer,  other 
than  a  registered  management 
investment  company  or  an  employee 
plan,  may  file  the  financial  statements 
required  by  §  210.3-19  in  lieu  of  the 
financial  statements  speciHed  in  this 
rule. 

11.  By  revising  paragraph  (d)  of 
§  210.3-02  to  read  as  follows: 

§  210.3-02  Consolidated  statements  of 
Income  and  changes  in  financial  position. 
***** 

(d)  Any  foreign  private  issuer,  other 
than  a  registered  management 
investment  company  or  an  employee 
plan,  may  Hie  the  flnancial  statements 
required  by  §  210.3-19  in  lieu  of  the 
financial  statements  specified  in  this 
rule. 

12.  By  revising  paragraph  (f)  of 
§  210.3-12  to  read  as  follows: 

§  210.3-12  Aga  of  financial  statamants  at 
affactiva  data  of  ragistration  statamant  or 
at  mailing  data  of  proxy  statamant 
***** 

(f)  Any  foreign  private  issuer  may  Hie 
Hnancial  statements  whose  age  is 
speciHed  in  §  210.3-19. 


13.  By  revising  paragraph  (a)  of 
§  210.3-19  to  read  as  follows: 

§  210.3-19  Special  provisions  ss  to 
financial  statamants  for  foreign  private 

Issuers. 

(a)  A  foreign  private  issuer,  as  deHned 
in  rule  405  (§  230.405  of  this  chapter), 
other  than  a  registered  management 
investment  company  or  an  employee 
plan,  shall  include  the  following 
Hnancial  statements  for  the  registrant 
and  its  subsidiaries  consolidated  and, 
where  appropriate,  its  predecessors: 

(1)  Audited  balance  sheets  as  of  the 
end  of  each  of  the  two  most  recent  fiscal 
years. 

(2)  Audited  statements  of  income  and 
changes  in  Hnancial  position  for  each  of 
the  three  Hscal  years  preceding  the  date 
of  the  most  recent  audited  balance  sheet 
being  Hied. 

***** 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

14.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g.  77h.  77j. 
77k,  778,  77aa(25),  77aa(26),  77ddd,  77eee, 
77ggg,  77hhh,  77jjj,  77niin,  77888, 78/,  78m,  78n, 
78o,  78w,  80a-8, 80a-29,  80a-3a  80a-37, 80b- 
11,  unleaa  otherwiae  noted. 

Section  229.302  ia  alao  iaaued  under  15 
U.S.C.  79e.  79n,  79t. 

Section  229.404  ia  alao  iaaued  under  15 
U.S.C.  77nn(25)  and  77nn(26). 

15.  The  authority  citations  following 
§§  229.302  and  229.404  are  removed. 

16.  By  revising  the  introductory  text  of 
paragraph  (a)(5)  of  §  229.302  to  read  as 
follows: 

§  229.302  (Item  302)  Supplementary 
financial  Information. 

(a)  *  *  * 

(5)  This  paragraph  (a)  applies  to  any 
registrant,  except  a  foreign  private 
issuer,  that  meets  both  of  the  following 
tests: 

***** 

17.  By  revising  General  Instruction  1. 
to  S  229.402  to  read  as  follows: 

§  229.402  (Item  402)  Executive 
compensation. 

***** 

General  Instructions  to  Item  402 
1.  Foreign  private  issuers.  A  foreign  private 
issuer  may  respond  to  all  of  Item  402  by 
indicating  the  aggregate  payments  or  benefits 
paid  or  to  be  paid  to  all  executive  officers  as 
a  group  unless  such  registrants  disclose  to 
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their  secoritjr  hoUen  oc  otfacrwiie  make 
public  the  information  specified  in  this 
section  for  individuafiy  named  executive 
officers,  in  which  case  such  ifdomaUoa  also 
shall  be  diecinsed. 

***** 

1&  By  revising  Inslructioa  3  to 
S  229,404  to  read  as  follows: 

$229,404  (Nefn404>  Certain  rstotionsMps 
and  ^etiifted  traneae*on^ 
***** 

fnstroctiom  taltem  404 

***** 

3.  A  foreign  private  ieaaer  may  icspoad  to 
hem  404  only  to  the  extent  that  theregjatrant 
(fisctoses  to  its  security  holders  or  otfierwise 
makes  public  the  information  specified  in  fiiat 
Hem. 

19.  By  revising  para^apb 
(bK10}OiiK]W  of  $  2291601  to  read  as 
follows: 

$229,601  (Item  601)  Exhibits. 
***** 

(bj  *  •  * 

(10)  •  •  * 

(iii)  •  •  • 

(B)  *  *  • 

(5)  Any  conpensatory  plsm,  oositnct 
or  arrangemoit  H  the  registrant  is  a 
foreign  private  issuer  farnishes 
compensatory  information  on  an 
aggregate  basis  as  permitted  by  General 
Instruction  1  to  Rem  nz  fS  229.402)  or 
by  Rem  11  of  Form  20-F. 
***** 

P/Urr  230— GENERAL  miLES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

20.  The  authority  citation  for  part  230 
is  revised  to  read: 

AethoiHy:  15  U AC.  77b;  77t  TTg.  TTh.  77t 
77s.  77ms,  76c,  76/,  Tfiiii,  78n,  78o;  78w,  79t 
aad  SOe-ST;  enleM  otherwise  noted. 

SeetiMi  230l473  is  ebo  issued  eoder  IS 
U.S.C.  79(t). 

Section  230.502  is  also  issued  under  15 
U.S.C.  SQe-a  OOB-2*  lOa-aO; 

21.  The  authority  citations  following 
$$  230.158,  230.175, 230.473,  and  230.502 
are  removed. 

22.  By'ievisii^  paragraphs  (a)  and 
of  {  23ai50  to  rMd  as  foBows; 

$  230.158  Definitlone  of  certain  tormsin 
the  leet  paragraph  of  eection  11(a). 

(a)  An  "earning  statement"  made 
generally  available  to  securityholders  of 
the  registrant  parsnaat  to  tfaa  test 
paragraph  of  section  11(a)  of  lha  Ad 
shall  be  sufficient  for  the  purposes  of 
such  parttgrapb  ih 

(1)  There  is  indoded  the  information 
required  for  stotcweiits  of  incofne 
contained  either 

fi)  h  Rem  S  of  Rorm  104C  (S  24*310  of 
this  chaptei%  part  L  Rem  1  of  Form  10-Q 


(S  249.308a  ol  dtie  chapter);  or  rale  14a- 
3(b)  ($  240.14a-^b)  of  this  chapter) 
under  the  Securities  Exchange  Act  of 
1934' 

(iii  In  Item  17  of  Form  20^(S  24g.220f 
of  this  chapter),  if  appropriate;  or 

(uQ  In  Form  40-F  ($  249 AtOf  of  this 
chapter);  and 

(2)  llie  information  specified  in  the 
last  paragraph  of  section  11(a)  is 
contained  in  one  report  or  any 
combination  of  reports  either 

(i)  On  Form  lO-K,  Form  10-Q,  Form  8- 
K  f$  249J08  of  this  chapter),  or  in  the 
annita!  report  to  secnrftyholders 
pnnnaat  to  rule  14a-3  under  die 
Securities  Exdtange  Act  of  1934;  or 
On  Form  20^,  Form  404^  or  Form 
&-K  (S  249.306  of  this  chapter). 

A  subsidiary  issoing  di^  securities 
guaranteed  by  its  parent  wft!  be  deemed 
to  have  met  the  requirements  of  this 
paragraph  if  the  parent’s  income 
statements  satisfy  the  criteria  of  this 
paragraph  and  information  respecting 
die  subsidiary  is  included  to  die  same 
extent  as  was  presented  In  die 
registration  statement  An  "earning 
statement"  not  meeting  the  requirements 
of  this  par^raph  may  otherwise  be 
sufficient  for  purposes  of  die  last 
paragraph  of  section  ll(aV 

(b)  For  purposes  of  the  last  paragraph 
of  section  11(a)  only,  the  "earning 
statement”  contemplated  by  paragraph 
(a)  of  this  section  shall  be  deemed  to  be 
"made  generally  available  to  its 
securityholders”  if  the  regisirant: 

(1)  Is  required  to  file  reports  pursuant 
to  section  13  or  15(d)  of  t^  Securities 
Exchange  Act  of  1934  and 

(2)  Has  filed  Its  report  or  reports  on 
Form  10-K.  Form  16^  Form  B4C.  Fmm 
20-F,  Fonn  40-F,  or  Form  6-4C.  or  has 
supplied  to  the  Commission  copies  of 
the  annual  report  sent  to  securityholders 
pursuant  to  rule  14a-3(c],  containing 
such  information. 

A  registrant  majrnse  odier  mediods  to 
make  aa  statemeot  "generaHy 

available  to  its  sccuRyholden"  for 
purposes  of  the  last  paragraph  of  section 
11(a). 

***** 

23.  By  revising  paca^aph  fb)(lKi)  of 
$  230l175  to  reed  as  foliowK 

$230,175  UriMny  for  certain  statements 
by  Itauera. 

***** 


(i)  At  the  tiiBe  such  statements  ara 
made  or  seaffinaed,  either  the  iasuac  is 
subject  to  the  icpettiag  teqiakeaMada  of 
section  13(a)  or  15(d)  of  die  Securities 
Exchange  Act  of  1934  and  has  complied 
with  the  requareoieiitsei  rule  13a-l  or 
15d-l  thereunder,  if  applicable,  to  file  its 


most  recent  annual  report  on  Form  KMC, 
Form  20-F  or  Form  40^  or  if  the  issuer 
is  not  subject  to  the  repordog 
requireBoents  of  section  13(a)  or  15(d)  of 
the  Securities  Exchange  Act  of  193^  the 
statements  are  made  in  a  registration 
statement  filed  under  the  Act  or 
pursuant  to  section  12  (b)  or  (^  of  die 
Seciuities  Exchange  Act  of  19M,  and 
***** 

24.  By  revising  paragraph  (b)^)  and 
by  adffiog  a  new  paragraph  (b)f6)  to 

$  230.424  to  read  as  follows: 

$  230.424  HHng  of  proapeetuaea,  number 
of  copies. 

***** 

(b)  ‘  • 

(3)  A  form  of  prospectus  that  reflects 
facts  or  events  other  than  those  covered 
in  para^aphs  ^  (Ih  and  f6>  of  this 

section  that  constitute  a  substantive 
change  fsom.  or  addition  to  the 
mformation  set  forth  in  the  last  form  of 
prospectus  filed  with  the  Commission 
under  this  section  or  as  part  of  a 
registration  statement  under  die 
Seoirities  Act  shall  be  filed  with  the 
CkmuniostaD  no  later  than  the  fifdi 
busineas  day  after  Che  date  it  is  first 
used  after  effectiveness  ki  connection 
with  a  public  offering  or  sales,  or 
transmuted  by  a  means  reasooabfy 
calculated  to  result  in  filing  wHh  the 
Conuniseioa  by  drat  date. 
***** 

(6)  A  form  of  prospectus  esed  in 
connection  with  an  offering  of  securities 
tinder  Canada’s  Naffena)  Micy 
Statement  No.  45  persuant  to  r^  415 
under  the  Seonities  Act  ($  230i415  of 
this  chapter)  that  is  not  made  in  die 
United  States  shall  be  ffied  with  (he 
Commissioa  no  later  dian  the  date  it  is 
first  esed  ki  Canada,  or  transmitted  a 
means  reasonably  calcuiated  le  result  hi 
filing  widk  die  Cmmniraion  by  that  date. 
***** 

25.  By  adding  $  230.467  to  read  as 
follows: 

$23(U67  Effectivaaoasofcegistratioa 
statements  and  post-effective  amendments 
thereto  made  on  Forms  F-7,  F-8,  F-9,  F-10 
andF-ta 

(a)  A  re^stration  statement  on  Fonn 
F-7.  Form  F-8  or  Form  F-80  ($  239,37. 

$  239^  or  $  23a41  of  this  copter),  and 
any  amendment  thereto,  shall  become 
effective  upon  fifing  wk*  the 
Cotamisskm.  A  registration  statement 
on  Form  F-9  or  Form  F-10  ($  239.39  er 
$  239.40  of  thia  chapter),  ai^  any 
amendment  thereto,  reteting  to  an 
offering  being  made  eoataaponaeottsly 
in  the  United  Sta  tea  and  Canada  shall 
become  effective  upon  filing  with  the 


•f 
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Commission,  unless  designated  as 
preliminary  material  on  the  Form. 

(b)  Where  no  contemporaneous 
offering  is  being  made  in  Canada,  a 
registrant  filing  on  Form  F-9  or  Form  F- 
10  may  designate  on  the  facing  page  of 
the  registration  statement,  or  any 
amendment  thereto,  a  date  and  time  for 
such  niing  to  become  effective  that  is 
not  earlier  than  seven  calendar  days 
after  the  date  of  filing  with  the 
Commission,  and  such  registration 
statement  or  amendment  shall  become 
effective  in  accordance  with  such 
designation;  provided,  however,  That 
such  registration  statement  or 
amendment  may  become  effective  prior 
to  seven  calendar  days  after  the  date  of 
filing  with  the  Commission  if  the 
securities  regulatory  authority  in  the 
review  jurisdiction  issues  a  receipt  or 
notification  of  clearance  with  respect 
thereto  before  such  time  elapses,  in 
which  case  the  registration  statement  or 
amendment  shall  become  effective  by 
order  of  the  Commission  as  soon  as 
practicable  after  receipt  of  written 
notification  by  the  Commission  from  the 
registrant  or  die  applicable  Canadian 
securities  regulatory  authority  of  the 
issuance  of  such  receipt  or  notification 
of  clearance. 

26.  By  revising  paragraph  (d]  of 
§  240.473  to  read  as  follows: 

§  230.473  Delaying  amendments. 
***** 

(d)  No  amendments  pursuant  to 
paragraph  (a)  of  this  section  may  be 
filed  with  a  registration  statement  on 
Form  F-7,  F-8  or  F-80  (§  239.37,  §  239.38 
or  §  239.41  of  this  chapter):  on  Form  F-9 
or  F-10  (§  239.39  or  §  239.40  of  this 
chapter]  relating  to  an  offering  being 
made  contemporaneously  in  the  United 
States  and  the  registrant’s  home 
jurisdiction:  on  Form  S-6  (§  239.16b  of 
this  chapter) ;  on  Form  S-3,  F-2  or  F-3 
(§  239.13,  §  239.32  or  §  239.33  of  this 
chapter)  relating  to  a  dividend  or 
interest  reinvestment  plan;  or  on  Form 
S-4  (§  239.25  of  this  chapter]  complying 
with  General  Instruction  G  of  that  Form 
or  on  Form  F-4  (§  239.34  of  this  chapter) 
complying  with  General  Instruction  F  of 
that  Form. 

27.  By  revising  paragraphs  (b](2)(i)(D) 
and  (b](2)(ii)(D)  of  §  230.502  to  read  as 
follows: 

§  230.502  General  conditions  to  be  met 
***** 

(b)  *  *  * 

(2)  *  *  * 

(i)  *  *  * 

(O)  If  the  issuer  is  a  foreign  private 
issuer,  the  issuer  shall  disclose  the  same 
kind  of  information  required  to  be 
included  in  a  registration  statement  filed 


under  the  Act  on  the  form  that  the  issuer 
would  be  entitled  to  use.  The  financial 
statements  need  be  certified  only  to  the 
extent  required  by  paragraph  (b](2](i]  (B) 
or  (C)  of  this  section,  as  appropriate. 

(ii)  *  *  * 

(D)  If  the  issuer  is  a  foreign  private 
issuer,  the  issuer  may  provide  in  lieu  of 
the  information  specified  in  paragraph 
(b](2)(ii)  (A)  or  (B)  of  this  section,  the 
information  contained  in  its  most  recent 
filing  on  Form  20-F  or  Form  F-1  (§  239.31 
of  the  chapter). 


PART  239~FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

28.  The  authority  citation  for  Part  239 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77a,  et  seq.,  unless 
otherwise  noted. 

Sections  239.31,  239.32  and  239.33  are  also 
issued  imder  15  U.S.C.  78/,  78m,  78o,  78w, 
80a-8,  80a-29,  80a-30, 80a-37  and  12  U.S.C. 
241. 

29.  The  authority  citations  following 
§§  239.31,  239.32  and  239.33  are 
removed. 

30.  By  revising  paragraph  (e)  of 

§  239.12  and  revising  General  Instruction 
I.E.  of  Form  S-2  to  read  as  follows: 

§  239.12  Form  S-2,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  issuers. 

***** 

(e)  A  foreign  issuer,  other  than  a 
foreign  government,  which  satisfies  all 
of  the  above  provisions  of  these 
registrant  eligibility  requirements  except 
the  provisions  in  paragraph  (a)  of  this 
section  relating  to  organization  and 
principal  business  shall  be  deemed  to 
have  met  these  registration  eligibility 
requirements  provided  that  such  foreign 
issuer  files  the  same  reports  with  the 
Commission  under  section  13(a)  or  15(d) 
of  the  Exchange  Act  as  a  domestic 
registrant  pursuant  to  paragraph  (c)  of 
this  section. 

***** 

Note:  The  Forms  do  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-2 

***** 

General  Instructions 

I.  Eligibility  Requirements  for  Use  of  Form 
S-2 

***** 

E.  A  foreign  issuer,  other  than  a  foreign 
government,  which  satisfies  all  of  the  above 
provisions  of  these  registrant  eligibility 
requirements  except  the  provisions  in  I.A. 
relating  to  organization  and  principal 
business  shall  be  deemed  to  have  met  these 
registrant  eligibility  requirements  provided 
that  such  foreign  issuer  files  the  same  reports 
with  the  Commission  under  section  13(a)  or 


15(d)  of  the  Exchange  Act  as  a  domestic 
registrant  pursuant  to  I.C.  above. 

***** 

31.  By  revising  paragraph  (a)(5)  of 

§  239.13  and  revising  General  Instruction 
I.A.5.  of  Form  S-3  to  read  as  follows: 

§  239.13  Form  S-3,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  issuers  offered  pursuant  to  certain 
types  of  transactions. 
***** 

(a)  *  *  * 

(5)  A  foreign  issuer,  other  than  a 
foreign  government,  which  satisfies  all 
of  the  above  provisions  of  these 
registrant  eligibility  requirements  except 
the  provisions  in  paragraph  (a)(l]  of  this 
section  relating  to  organization  and 
principal  business  shall  be  deemed  to 
have  met  these  registrant  eligibility 
requirements  provided  that  such  foreign 
issuer  files  the  same  reports  with  the 
Commission  under  section  13(a)  or  15(d] 
of  the  Exchange  Act  as  a  domestic 
registrant  pursuant  to  paragraph  (a)(3] 
of  this  section. 

***** 

Note:  The  Forms  do  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-3 

***** 

General  Instructions 

I.  Eligibility  Requirements  for  Use  of  Form 
S-3 

***** 

A.*  *  * 

5.  A  foreign  issuer,  other  than  a  foreign 
government,  which  satisfies  all  of  the  above 
provisions  of  these  registrant  eligibility 
requirements  except  the  provisions  in  I.A.l. 
relating  to  organization  and  principal 
business  shall  be  deemed  to  have  met  these 
registrant  eligibility  requirements  provided 
that  such  foreign  issuer  files  the  same  reports 
with  the  Commission  under  Section  13(a)  or 
15(d)  of  the  Exchange  Act  as  a  domestic 
registrant  pursuant  to  I.A.3.  above. 
***** 

32.  By  revising  General  Instruction  F 
to  Form  S-4  to  read  as  follows: 

Note:  The  Forms  do  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-4 

***** 

General  Instructions 

***** 

F.  Transactions  Involving  Foreign  Private 
Issuers 

If  a  U.  S.  registrant  is  acquiring  a  foreign 
private  issuer,  as  defined  by  rule  405 
(§  230.405  of  this  chapter),  such  registrant 
may  use  this  Form  and  may  present 
infonnation  about  the  foreign  private  issuer 
pursuant  to  Form  F-4.  If  the  registrant  is  a 
foreign  private  issuer,  such  registrant  may 
use  Form  F-4  and 
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1.  If  the  company  being  acguiced  a 
foreign  private  isauw,  may  pment 
information  about  such  foreign  company 
pursuant  to  Form  F-4  or 

2.  If  the  company  beiog  aaiairad  is  a  ILS. 
coeapany,  may  prMent  nfesnetioB  aboat 
such  company  porsuani  le  this  Fann. 

*  «  *  *  * 

33.  By  revising  General  InstructioRS 
Cl.,  C.2.(a}  and  G{2],  paragrai^  (a)  of 
item  3,  and  Note  (2)  to  item  9  of  Form 
S-8  to  read  as  follows: 

Note:  The  Forms  do  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-8 

***** 

Gaaatal  Inatinctiaas 
***** 

C.  ReofFers  and  Resales 

1.  SecurHiea.  ReoSers  and  resales  (d  the 
following  securities  may  be  made  on  a 
csnthiuaus  or  delayed  basis  in  the  hiture,  as 
provided  by  nde  415  ((  230:415)'.  pursuant  to  a 
icgietratioR  statement  on  diis  fenn  by  weans 
of  a  separate  prospectas  (“taoSer 
piDspeetas”),  wind  is  pi^ared  in 
accordance  with  the  requiremeats  of  part  I  of 
Form  S-3  (or,  if  the  registrant  is  a  foreign 
private  issuer,  in  accordance  with  part  1  of 
Form  P-3),  filed  with  the  registration 
statement  on  Form  S-8  or,  in  the  case  of 
control  securities,  a  post-effective 
amendment  thereto: 

(a)  Control  securities,  which  are  deffned 
for  purposes  of  this  General  bistructian  C  as 
securities  acquired  under  a  Securities  Act 
registration  statement  held  by  affiliates  of  the 
registrant  as  defined  in  rule  405  (S  230.405). 
Control  securities  may  be  included  in  a 
reoffer  prospectus  only  if  they  have  been  or 
will  be  acquired  by  the  selling  securttyhohler 
pursuant  to  an  employee  benefR  ptait;  or 

(b)  Restricted  securities,  which  are  defined 
for  purposes  of  this  General  bistruction  C  as 
securities  issued  under  any  empleyec  benefit 
plan  of  the  registrant  uieefing  tW  definition  of 
"restricted  securities’*  in  rale  144(aK3) 

(I  230.144(a)(3)),  whether  or  not  held  by 
affiliates  et  the  re^strant  Restricted 
securities  aray  be  induded  in  a  reoffer 
prospectus  only  if  they  have  been  acquked 
by  the  selling  securityholder  prior  to  die  filing 
of  the  registration  statement 

2.  Limitations.  •  •  • 

(a)  If  the  registrant  at  the  tfane  of  filing 
su^  prospectus,  satisfies  the  regiahunl 
requirements  for  use  of  Form  S-8  |ar  H  Ae 
registrant  is  a  foreign  private  issuer,  the 
registrant  requirements  for  use  of  Form  F-3). 
then  control  and  restricted  securities  may  be 
registered  for  reoffer  and  resale  without  any 
limitations. 

•  *  *  •  • 

G.  Updating.  •  •  • 

(2)  Regnant  infnrmaUtm  shall  be  updated 
by  the  filing  of  F.xrhange  Act  teporta.  which 
are  joporporatad  by  ts&reace  in  the 
registration  statement  and  the  aection  10(al 
prospectus.  Any  mAtgptal  rhany  in 
registrant's  affairs  raqniied  to  be  in 

the  regjstratkm  statement  but  not  to 

be  included  in  a  specific  Excfaangp  Act  report 


shall  be  reported  on  Form  ft-K  (i  249J08) 
pursuant  to  item  5  thereof  (or,  ff  the  registrant 
is  a  foreign  private  issuen  on  Form  (MC 
H  249.306)). 

***** 

Item  3.  Incorporation  of  Documents  by 
Reference 

***** 

(a)  The  regish-ant's  latest  annual  report, 
and  where  interests  ia  the  plan  are  being 
registered,  the  plan’s  latest  annual  report, 
filed  pursuant  to  section  t3(a)  or  15(d)  of  the 
Exchange  Act  or  in  the  ease  of  the  regialrant 
either  (1)  The  latest  prospectus  filed 
pursuant  to  rule  424(b)  under  the  Act  fiiat 
contains  audited  financial  statements  for  the 
regi8li«a.'s  latest  fiscal  year  for  wiriefa  such 
statements  have  been  filed,  or  (2)  the 
registrant’s  effective  registration  statement 
on  Fom  16,  Form  2(y-P  or.  tai  the  case  of 
registrants  described  in  General  Instruction 
A.(2)  of  Form  40-F,  on  Form  40-^  filed  under 
the  Exchange  Act  contaming  andMed 
financial  statements  for  the  registrant’s  latest 
fiscid  year. 

***** 

Item  9.  Undertakings 

***** 

iVotes  to  Item  9:*  *  * 

(2)  With  respect  to  registratien  statements 
filed  on  this  form,  foreign  private  issuers  are 
not  required  to  fnrnisb  the  Hem  512(a)(4) 
undertaking. 

***.** 

34.  ^  revising  General  InstractioB  E 
to  Form  S-ll  to  read  as  foUows: 

Note:  The  Forms  do  not  appear  in  the  Gode 
of  Federal  Regnktions. 

FonnS-11 

***** 

General  lanlnicfieBs 

***** 

E.  Foreign  Isauers. 

A  foreign  private  issuer  may  comply  with 
Hems  19,  20,  21, 22  and  28  of  this  Fonn  by 
furnishing  the  information  specified  Hi  Hems 
3. 4, 1(X  11.  and  18,  respectively,  of  Form  20-P 
(§  249.220f  of  this  cha^r). 
***** 

35.  By  revising  paragraph  (a)  of 

§  239.31  and  revising  General  Instruction 
L  A.  (^Form  F-1  to  read  aa  foEows: 

9  239.31  Form  F-1,  regiatratlon  statament 
under  the  Securities  Act  of  1933  for 
securities  of  certain  foreign  private  isauers. 

(a)  Form  F-1  shall  be  itsed  for 
registration  under  the  Securkiea  Act  of 
1933  (^’Securities  Act”]  of  securities  of 
all  foreign  private  issuers,  as  defined  in 
rule  405  ({  230405  of  this  chapter)  for 
whidi  no  other  form  is  authorized  or 
prescribed. 

***** 

Note:  The  Furam  de  writ  eppem  in  the  Cede 
of  Fedesal  Rugulnllons 

Form  F-1 

♦  •  •  *  .  *  -  -  ^ 


General  Instructions 

L  Eligibiltty  Requirements  for  Use  of  Fbrm 
F-1 

A.  Form  F-1  shall  be  used  for  registration 
under  the  Securities  Act  of  1933  ("Securities 
Acr)  of  securities  of  all  foreign  private 
issuers  as  defined  in  rule  405  (|  230.465  of 
this  chapter)  for  which  no  otiiCT  form  is 
authorized  er  prescribed. 
***** 

38.  By  revising  paragraphs  (a).  (bK2), 
(d),  (e)  and  (g)  of  9  239,32.  revising 
Genera)  Instructions  I.  A„  I.  D,.  L  E.  and 
I.  G  of  Form  F-2,  and  revising 
paragraphs  (a)  and  (b)(Z)  of  item  11,  item 
12  and  Instructions  1  and  4  thereto  of 
Form  F-2  to  read  as  follows: 

f239i32  Fonn  F-2,  for  ragtatration  under 
the  SacarlOas  Act  of  1933  for  aacurinea  of 
certain  foreign  private  laauafa. 
***** 

(a)  The  regntrant  lias  a  class  of 
securities  registered  pursuant  to  section 
12(b)  of  the  Securities  Exdtange  Act  of 
1934  (the  “Exchange  Act”)  or  has  a  class 
of  equity  securities  registered  pursuant 
to  section  12(g)  of  the  Exchange  Act  or  is 
required  to  {He  repmis  pursuant  to 
seerion  15(d)  of  Hie  Exchange  Act  and 
has  fHed  €mTiual  reports  on  Form  20-F 

(I  249.220f  of  this  chaptei),  on  Form  10- 
K  (9  249.310  of  this  chapter)  or,  in  Hie 
case  of  registrants  describe  in  General 
Instruction  A.  (2)  of  Form  40-F,  on  Form 
40-F  (9  2A&J2AOL  of  this  chapter)  imder 
the  Exchange  Act 

(b) *  *  * 

(2)  The  provisioas  of  paragraph 
(b)(l)(i)  of  tins  section  do  net  a^y  to 
any  registrant  if: 

(i)  The  aggregate  market  vahse 
worldwide  of  t^  voting  stock  of 
registrant  held  by  non-affiliates  is  the 
equivalent  of  $300  mdlien  or  more,  or  if 
non-convertible  debt  securities  Aat  are 
“investment  grade  debt  securities,”  as 
defined  below,  are  being  registered  and 

(ii)  The  registraat  has  filed  at  least 
one  Form  20-F,  Form  40-F  as  Form  10-K 
that  is  the  latest  required  to  hove  bees 
filed. 

***** 

(d)  'Ihe  finemcial  statements  in  the 
registrant’s  latest  filing  on  Form  20-F, 
Form  40-F  or  Form  10-K  compfy  with 
fte*  18  of  Form  20-F. 

(e)  The  provisions  of  paragraphs 
(b)(l)(i)  and  (d)  of  this  section  do  not 
ap^y  if  the  Re^trant  haa  fifed  at  least 
one  Form  20-F’,  Form  40-F  or  Form  10-K 
that  is  the  latest  required  to  have  been 
filed  and  if  the  only  securities  being 
registered  are  to  be  offered: 

(1)  Upon  the  exercise  of  oatatandhig 
ri^ts  granted  by  the  isstter  of  the 
securitiea  to  be  efieted.  ssdi  fighU  ace 
graafed  pro  rate  to  all  enfeUag 
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securityholders  of  the  class  of  securities 
to  which  the  rights  attach: 

(2)  Pursuant  to  a  dividend  or  interest 
reinvestment  plan;  or 

(3)  Upon  the  conversion  of 
outstanding  convertiUe  semuities  or 
upon  the  exercise  of  outstanding 
transferable  warrants  issued  by  the 
issuer  of  the  securities  to  be  offered,  or 
by  an  affiliate  of  such  issuer.  The 
exemptions  in  this  paragraph  (e)  are 
unavailable  if  securities  are  to  be 
offered  or  sold  in  a  standby 
underwriting  in  the  United  States  or 
simiiar  arrangement. 
***** 

(g)  If  a  registrant  is  a  majority-owned 
subsidiary  which  does  not  meet  the 
conditions  of  these  eligibtlity 
requirements,  it  neverdieless  shall  be 
deemed  to  have  met  such  conditions  if 
its  parent  meets  the  comhtions  and  if 
the  parent  fully  guarantees  die  securities 
being  registered  as  to  principal  and 
interest 

Note:  In  such  an  instance  the  parent- 
guarantor  is  the  issuer  of  a  separate 
security  consisting  of  the  guarantee 
which  must  be  concurrently  registered 
but  may  be  registered  on  the  same 
registration  statement  as  are  the 
guaranteed  securities.  Both  the  parent- 
guarantor  and  the  subsidiary  shall  each 
disclose  the  information  required  by  this 
Form  as  if  each  were  the  only  registrant 
except  that  if  the  subsidiary  will  not  be 
eligible  to  file  annual  reports  on  Form 
20-F  or  Form  40-F  after  the  efiecdve 
date  of  the  registration  statement,  then  it 
shall  disclose  the  information  qiecified 
in  Form  S-2  (§  239.12  of  this  chapter). 
Rule  3-10  of  Regulation  S-X  (§  210.3-10 
of  this  chapter)  specifies  the  financial 
statements  required. 

Note:  The  Foniu  do  not  eppear  in  tbs  Code 
of  Federal  Regulations. 

Form  F-2 

***** 

Genefal  Inatnictiona 

I.  Eligibility  Requirements  for  Use  of  Fonn  F- 
2 

***** 

A.  The  Registrant  has  a  class  of  securities 
registered  pursaant  to  aectton  1^)  of  the 
Secarities  Exchange  Act  of  1934  ("Exchange 
Act")  or  has  a  class  of  equity  seoititiee 
registered  pursuant  to  section  12(g)  of  die 
Exdiange  Act  or  is  required  to  file  reports 
pursuant  to  section  is(d)  of  the  Exdiange  Act 
and  has  filed  annual  reports  on  Fiorm  20-P 
(§  249.220f  of  this  chapter),  on  Form  10-K 
(S  249.310  of  this  chapter)  or.  in  the  case  of 
registrants  (fascribsd  in  General  tautmcthin 
A.  of  Form  40-F,  on  Fona  40-F  (i  249i2Mf 

of  this  chapter)  (aider  the  Exchange  Act 
***** 

D.  The  financial  state  weata  fas  the 
registrant's  latest  filing  on  Fonn  20-^.  Fonn 


40-F  or  Form  10-4(  comply  with  Item  18 
thereof. 

E.  The  provisions  of  paragraphs  (BKlH*) 
and  (D)  do  not  apply  if  the  Registrant  has 
filed  at  least  one  Form  20-F,  Form  40-F  or 
Form  10-K  that  is  the  latest  required  to  have 
been  filed  and  if  the  only  securities  bemg 
registered  are  to  be  offered;  (1)  Upon  the 
exerdse  of  outstanding  rights  granted  by  the 
issuer  of  the  securides  to  be  offered,  if  such 
ri^ts  are  panted  pro  rata  to  all  existing 
securityhoidere  of  the  class  of  securides  to 
which  the  rights  attach;  or  (2)  pursuant  to  a 
dividend  or  interest  reinvestment  plan;  or  (3) 
upon  the  conversion  of  outstanding 
convertible  securities  or  upon  the  exerdse  of 
outstanding  transferable  warrants,  issued  by 
the  issuer  of  the  securities  to  be  (^ered.  or  by 
an  affiliate  of  such  issuer.  The  exemptions  in 
this  paragraidi  (E)  are  unavailable  if 
securities  are  to  be  offered  or  sold  in  a 
standby  underwriting  in  the  United  States  or 
similar  arrangement 
***** 

G.  If  a  registrant  is  a  majority-owned 
subsidiary  which  does  not  meet  the 
conditions  of  these  eligibility  requirements,  it 
shall  nevertheless  be  deemed  to  have  met 
such  conditions  if  its  parent  meets  the 
conditioos  and  if  the  parent  fully  guarantees 
the  securides  being  registered  as  to  prindpal 
and  interest 

Note:  In  such  an  instance  the  parent- 
guarantor  is  the  issuer  of  a  separate  security 
consisting  of  the  guarantee  which  must  be 
concurrently  registered  but  may  be  registered 
on  the  same  registration  statement  as  are  the 
guaranteed  securities.  Both  the  parent- 
guarantor  and  the  subsidiary  shall  each 
disclose  the  information  recpiired  by  this 
Form  as  if  each  were  the  only  registrant 
except  that  if  the  sidisidiary  will  not  be 
eligible  to  file  annual  reports  cm  Form  20-F  or 
Form  40-F  after  the  effective  date  of  the 
registration  statement  then  it  shall  disclose 
the  information  specified  in  Form  S-2 
(§  239.12  of  this  chapter).  Rule  3-10  of 
Regulation  S-X  (S  2108-10  of  this  chapter) 
specifies  the  financial  statements  required 
***** 

Item  11.  Material  Ghanges 

(a)  Describe  any  and  all  material  changes 
in  the  registrant's  affairs  which  have 
occurred  since  the  end  of  the  latest  fiscal 
year  for  which  certified  financial  statmnents 
were  inctnded  in  the  latest  filing  on  Form  20- 
F,  Form  40^  or  Form  10-K  under  the 
Exchange  Act. 

(b)  *  *  • 

(2)  If  the  financial  statements  incorporated 
by  reference  from  the  registrant's  latest  Fonn 
20^,  Form  40-F  or  Form  K>^  in  accordance 
with  item  12  are  not  sufficiently  current  to 
comply  with  die  requirements  of  Rule  3-19  of 
Regdlathm  S-X  (f  3103-19  of  thie  chaptef), 
financial  statements  necessary  to  comply 
with  that  rale  shaB  be  preaenled  either  hi  the 
prospectus  or  In  an  amended  Fora  20-F, 

Form  40-^  or  Form  lO-K. 
***** 

Item  12.  Infoimation  with  Reaped  to  the 
Registrant 

The  registrant  shall  incorporate  by 
reference  and  deliver  with  the  proepectus  the 


latest  Form  20-F.  Form  40-F  or  Form  lOdC 
filed  pursuant  to  the  Exchange  Act  that 
contains  certified  financial  statements  for  the 
registrant's  latest  fiscal  year  for  which  a 
Form  20-F.  Form  40-^  or  Form  10-4(  was 
required  to  have  been  filed  and  any  report  on 
Form  10-Q  or  Form  8-K  filed  since  the  end  of 
the  fiscal  year  covered  by  such  annual  report. 
The  registrant  may  incorporate  by  reference 
and  deliver  with  the  prospectus  any  other 
Form  10-Q  or  Form  8-K.  and  any  Form  6-K 
containing  information  meeting  the 
requirements  of  this  Form. 

Instructions 

1.  Reference  is  made  to  General  Instruction 
I.D.  that,  in  some  cases,  requires  the  financial 
statements  in  the  Form  20-P,  Form  40-F  or 
Form  10-K  to  comply  with  Item  1ft  of  Form 
20-^  as  a  condition  for  eligibility  to  use  Form 
F-2. 

***** 

4.  The  Form  20-F,  P(Mm  40-F  or  Form  10-K 
shall  be  delivered  with  the  preliminary 
prospectiu  but  need  not  be  redelivered  with 
the  final  prospectus  to  a  recipient  that  had 
previously  received  the  Form  20-F,  Form  40-F 
or  Form  10-K  with  the  preliminary 
prospectus. 

***** 

37.  By  revising  paragraphs  (a)(1)  and 

(a) (6)(iii),  the  Note  following  (a)(6)(iii), 
paragraphs  (b)(1)  and  (b)(3)  of  i  23983, 
and  revising  General  Instructions  LA.1., 
I.A.6.  (iii),  the  Note  following  LA.6.  (iii). 
I.B.I.  and  LB.3..  and  paragraphs  (a)  and 

(b) (2)  of  Item  11  and  paragraphs  (a)  and 
(bj  of  Item  12  of  Form  F-3  to  read  as 
follows: 

§  239.33  Form  F-3,  for  regtotratton  under 
the  Securitlee  Aet  of  1933  of  securities  of 
certaifi  f oroigii  privat#  iaauera  offsrod 
pursuant  to  castabi  types  of  tranaactlons. 
***** 

(а)  *  •  * 

(1)  The  registrant  has  a  class  of 
securities  registered  pursuant  to  section 
12(b)  of  the  Securities  Exchange  Act  of 
1934  (“Exchange  Act”)  or  has  a  class  of 
equity  securities  registered  pursuant  to 
section  12(g]  of  the  Exchange  Act  or  is 
required  to  file  reports  pursuant  to 
section  15(d]  of  the  Exchange  Act  and 
has  filed  annual  reports  on  Form  20-F, 
on  Form  10-K  (S  240.310  of  this  chapter) 
or,  in  the  case  of  registrants  described  in 
General  Instruction  A.  (2)  of  Form  40-F, 
on  Form  40-F  (S  249.240f  of  this  chapter) 
under  the  Exchange  Act 
***** 

(б)  Majority  owned 
Subsidiaries.  *  *  * 

(iii)  The  parent  of  the  registrant- 
subsidiary  meets  the  Registrant 
Requirements  and  the  applic^ile 
Transaction  Requirmnent  and  fully 
guarantees  the  securities  being 
registered  as  to  priiic^Ml  and  interest 
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Note:  In  the  situations  described  in 
paragraphs  (a)(6)  (i),  (ii),  and  (iii)  of  this 
section,  the  parent-guarantor  is  the  issuer  of  a 
separate  security  consisting  of  the  guarantee 
which  must  be  concurrently  registered  but 
may  be  registered  on  the  same  registration 
statement  as  are  the  guaranteed  securities. 
Both  the  parent-guarantor  and  the  subsidiary 
shall  each  disclose  the  information  required 
by  this  Form  as  if  each  were  the  only 
registrant  except  that  if  the  subsidiary  will 
not  be  eligible  to  file  annual  reports  on  Form 
20-F  or  Form  40-F  after  the  effective  date  of 
the  registration  statement,  then  it  shall 
disclose  the  information  specified  in  Form  S- 
3  (§  239.13  of  this  chapter).  Rule  3-10  of 
Regulation  S-X  (S  210.3-10  of  this  chapter) 
specifies  the  Hnancial  statements  required. 

(b)  Transaction  requirements.  *  *  * 

(l)  Primary  offerings  by  certain 
registrants.  Securities  to  be  offered  for 
cash  by  or  on  behalf  of  a  registrant,  if 
the  Hnancial  statements  in  the 
registrant’s  latest  filing  on  Form  20-F, 
Form  40-F  or  Form  10-K  comply  with 
Item  18  of  Form  20-F. 
***** 

(3)  Transactions  involving  secondary 
offerings.  Outstanding  securities  to  be 
offered  for  the  account  of  any  person 
other  than  the  issuer,  including 
securities  acquired  by  standby 
underwriters  in  connection  with  the  call 
or  redemption  by  the  issuer  of  warrants 
or  a  class  of  convertible  securities.  In 
addition.  Form  F-3  may  be  used  by 
affiliates  to  register  securities  for  resale 
pursuant  to  the  conditions  specified  in 
General  Instruction  C  to  Form  S-8 
(§  239.16b  of  this  chapter)  if  the  financial 
statements  in  the  registrant’s  latest  filing 
on  Form  20-F,  Form  40-F  or  Form  10-K 
comply  with  Item  18  of  Form  20-F. 
***** 

Note:  The  Forms  do  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  F-3 

***** 

General  Instructions 

I.  Eligibility  Requirements  for  Use  of  Form  F- 
3 

*  •  •  •  * 

A.  Registrant  Requirements 

*  •  •  •  * 

1.  The  registrant  has  a  class  of  securities 
registered  pursuant  to  section  12(b)  of  the 
Securities  Exchange  Act  of  1934  (“Exchange 
Act”)  or  has  a  class  of  equity  securities 
registered  pursuant  to  section  12(g)  of  the 
Exchange  Act  or  is  required  to  file  reports 
pursuant  to  section  15(d)  of  the  Exchange  Act 
and  has  filed  annual  reports  on  Form  20-F 
(S  249.220f  of  this  chapter),  on  Form  10-K 
(§  249.310  of  this  chapter)  or,  in  the  case  of 
registrants  described  in  General  Instruction 
A.  (2)  of  Form  40-F,  on  Form  40-F  ({  249.240f 
of  this  chapter)  under  the  Exchange  Act. 
***** 

6.  Majority  owned  Subsidiaries.  *  *  * 


(iii)  The  parent  of  the  registrant- 
subsidiary  meets  the  Registrant 
Requirements  and  the  applicable 
Transaction  Requirements  and  fully 
guarantees  the  securities  being 
registered  as  to  principal  and  interest. 

Note:  In  the  situations  described  in  (i),  (ii) 
and  (iii)  above,  the  parent-guarantor  is  the 
issuer  of  a  separate  security  consisting  of  the 
guarantee  which  must  be  concurrently 
registered  but  may  be  registered  on  the  same 
registration  statement  as  are  the  guaranteed 
securities.  Both  the  parent-guarantor  and  the 
subsidiary  shall  each  disclose  the 
information  required  by  this  Form  as  if  each 
were  the  only  registrant  except  that  if  the 
subsidiary  will  not  be  eligible  to  Hie  annual 
reports  on  Form  20-F  or  Form  40-F  after  the 
effective  date  of  the  registration  statement, 
then  it  shall  disclose  the  information 
specified  in  Form  S-3  (§  239.13  of  this 
chapter).  Rule  3-10  of  Regulation  S-X 
(§  210.3-10  of  this  chapter)  specifies  the 
financial  statements  required. 

B.  Transaction  Requirements  *  •  * 

1.  Primary  Offerings  by  Certain  Registrants 

Securities  to  be  offered  for  cash  by  or  on 
behalf  of  a  registrant;  if  the  financial 
statements  in  the  registrant's  latest  filing  on 
Form  20-4^,  Form  40-F  or  Form  10-K  comply 
with  item  18  of  Form  20-F, 
***** 

3.  Transactions  involving  Secondary 
Offerings 

Outstanding  securities  to  be  offered  for  the 
accoiuit  of  any  person  other  than  the  issuer, 
including  securities  acquired  by  standby 
underwriters  in  connection  with  the  call  or 
redemption  by  the  issuer  of  warrants  or  a 
class  of  convertible  securities.  In  addition. 
Form  F-3  may  be  used  by  affiliates  to  register 
securities  for  resale  pursuant  to  the 
conditions  specified  in  General  Instruction  C 
to  Form  S-6  (S  239.16b  of  this  chapter)  if  the 
financial  statements  in  the  registrant’s  latest 
filing  on  Form  20-F,  Form  40-F  or  Form  10-K 
comply  with  Item  18  of  Form  20-F. 
***** 

Item  11.  Material  Changes 

(a)  Describe  any  and  all  material  changes 
in  the  registrant’s  affairs  which  have 
occurred  since  the  end  of  the  latest  fiscal 
year  for  which  certified  financial  statements 
were  included  in  the  latest  filing  on  Form  20- 
F,  Form  40-F  or  Form  10-K  under  the 
Exchange  Act. 

(b)  *  *  * 

(2)  If  the  financial  statements  incorporated 
by  reference  from  the  registrant's  latest  Form 
20-F,  Form  40-F  or  Form  10-K  in  accordance 
with  item  12  are  not  sufficiently  current  to 
comply  with  the  requirements  of  rule  3-19  of 
Regulation  S-X  (S  210.3-19  of  this  chapter), 
financial  statements  necessary  to  comply 
with  that  rule  shall  be  presented  either  in  the 
prospectus  or  in  an  amended  Form  20-F, 

Form  40-F  or  Form  10-K  in  which  case  the 
prospectus  shall  disclose  that  the  Form  20-F, 
Form  40-F  or  Form  10-K  has  been  so 
amended. 

***** 


Item  12.  Incorporation  of  Certain  Information 
by  Reference 

(a)  The  registrant's  latest  Form  20-F,  Form 
40-F  or  Form  10-K  filed  pursuant  to  the 
Exchange  Act  that  contains  certified  financial 
statements  for  the  registrant's  latest  fiscal 
year  for  which  a  Form  20-F,  Form  40-F  or 
Form  10-K  was  required  to  have  been  filed 
and  any  report  on  Form  10-Q  or  Form  8-K 
filed  since  the  end  of  the  fiscal  year  covered 
by  such  annual  report  shall  be  incorporated 
by  reference.  If  capital  stock  is  to  be 
registered  and  securities  of  the  same  class 
are  registered  under  section  12  of  the 
Exchange  Act,  the  description  of  such  class  of 
securities  which  is  contained  in  a  registration 
statement  filed  under  the  Exchange  Act, 
including  any  amendment  or  reports  filed  for 
the  purpose  of  updating  such  description 
shall  be  incorporated  by  reference. 

Instruction 

If  the  registrant’s  latest  filing  on  Form  20-F, 
Form  40-F  or  Form  10-K  is  amended  to 
include  the  information  specified  in  Item  18  of 
Form  20-F,  the  prospectus  shall  state  that  the 
Form  20-F,  Form  40-F  or  Form  10-K  has  been 
so  amended.  Reference  is  made  to  the 
Transaction  Requirements  in  General 
Instruction  I.B.  that,  in  some  cases,  require 
the  financial  statements  in  the  Form  20-F, 
Form  40^  or  Form  10-K  to  comply  with  Item 
18  of  Form  20-F  as  a  condition  for  eligibility 
to  use  Form  F-3. 

(b)  The  prospectus  also  shall  state  that  all 
subsequent  filings  on  Form  20-F,  Form  40-F, 
Form  10-K,  Form  10-Q  or  Form  8-K  filed  by 
the  registrant  pursuant  to  the  Exchange  Act, 
prior  to  the  termination  of  the  offering,  shall 
be  deemed  to  be  incorporated  by  reference 
into  the  prospectus. 

***** 

38.  By  revising  S  239.34  and  revising 
General  Instructions  A.I.  and  C.l.(d); 
paragraphs  (a)  and  (b)  of  Item  10; 
paragraph  (a)(1).  Instructions  1.  and  2. 
following  paragraph  (a)(3)  and 
paragraph  (b)  of  Item  11;  Item  12;  Item 
13;  and  paragraph  (b)(2)  of  Item  17  of 
Form  F-4  to  read  as  follows: 

9  239.34  Form  F-4,  for  registration  of 
securities  of  foreign  private  issuers  issued 
in  certain  business  combination 
transactions. 

This  form  may  be  used  by  any  foreign 
private  issuer,  as  defined  in  rule  405 
(§  230.405  of  this  chapter),  for 
registration  under  the  Securities  Act  of 
1933  (“Securities  Act”)  of  securities  to 
be  issued: 

(a)  In  a  transaction  of  the  type 
specified  in  paragraph  (a)  of  rule  145 
(§  230.145  of  this  chapter); 

(b)  In  a  merger  in  which  the 
applicable  law  would  not  require  the 
solicitation  of  the  votes  or  consents  of 
all  of  the  securityholders  of  the 
company  being  acquired; 

(c)  In  an  exchange  offer  for  securities 
of  the  issuer  or  another  entity; 
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(d)  In  a  pubbc  reoffeiing  or  resale  of 
any  svch  seciuities  acquired  pursuant  to 
this  registratian  statement;  (v 

(e)  In  nuue  than  one  of  the  kinds  of 
transactions  listed  in  paragraphs  (a) 
through  (d)  of  this  section  registered  on 
one  registration  slatesaenL 

Note:  The  Forms  do  not  appear  in  the  Code 
of  Federal  Regiriationa 
FonnF-4 


amended,  or  in  a  Form  (MC.  Form  10-Q  or 
Form  S-K:  and 


Item  IZ  faiformation  with  Respect  to  F-2  or 
P-3  Registrants 

If  the  registrant  meets  die  leqairesnents  br 
use  of  Fonn  F-2  or  F-3  and  elects  to  comply 
with  this  item,  {nmiak  the  infocnietion 
required  by  either  paragraph  (a)  or  fb)  of  this 
item.  However,  the  registrant  shaU  not 
provide  prospectos  inbnnalion  in  the  manner 
allowed  by  paragraph  (a)  of  this  item  if  the 
hnancial  etetements  tat  the  registrant's  latest 
annnal  report  on  Fotm  20-F.  on  Fonn  10-K  or. 
in  the  case  of  registrants  described  in 
General  batnictioa  A.  (2)  of  Fonn  40-F.  on 
Form  40-P  do  not  reflect*  (1)  Restated 
financial  statements  prepared  in  accordance 
with  or  reconciled  to  U.&  GAAP  and 
Regulation  S-X  if  there  ban  been  a  change  in 
accounting  principles  or  a  correction  of  <ra 
etror  ndiere  such  dtan^  or  carrecdon 
requires  a  material  retroacthre  restatement  of 
flnandal  statements;  [H  restated  financial 
statements  prepared  in  accordance  with  or 
reconciled  to  U.S.  GAAP  and  Regalalktt  S-X 
where  one  or  more  biisineaa  ooaabinations 
accounted  for  by  the  pooling  of  intereat 
method  of  ncamndag  have  been 
consummated  sobaeqaent  to  the  most  recent 
fiscal  year  and  the  aeqaired  businesses, 
contodeied  in  the  aggregate,  are  significant 
porsnant  to  tula  ll-M(b)  of  Regniatioo  S-X; 
or  (3)  any  financial  tofocmation  required 
because  of  a  material  dispoeHion  of  assets 
outside  of  the  normal  course  of  business. 

(a)  If  the  registrant  decta  to  deliver  this 
prospectus  together  with  its  latest  annual 
report  on  Form  26-P,  on  Form  or.  hi  die 

case  of  registrants  described  in  General 
bntnmtion  A.  (2)  of  Form  40-F.  oa  Form  40-F. 
or  a  complete  and  legible  facsimile  of  such 
Form  20-F.  Form  10-K  or  Form  40-1^. 

(1)  faidiGate  that  dw  prospectus  is 
accompanied  by  the  registnuit's  Itoest  anmial 
report  on  Form  20-F.  Form  10-K  or  Form  40- 
F. 

(2)  If  the  finandai  statements  incorporated 
by  reference  from  the  registrant's  latest  Form 
20-F.  Form  10-K  or  Form  40-F  in  accordance 
with  item  13  are  not  sufficiently  current  to 
comply  «vitb  the  requirements  of  kern  3-10  of 
Regulation  S-X.  provide  the  taifbrmatioB 
required  by  rule  10-01  of  Regelatioa  S-X  uid 
item  Oof  Form  20-F  by  one  d  the  following 
means; 

(i)  Inchiding  such  information  in  the 
prospectus; 

ffii  Providing  without  charge  to  whom  a 
prospectus  is  delivered  a  copy  of  the 
registrant's  Form  10-Q,  Form  0-K  or  Form  6- 
K  report  that  contains  such  later  information; 
or 

(iii)  In  an  amended  Fonn  20-F.  Form  40-F 
or  Form  10-K  in  which  case  the  pro^;>ectus 
shall  disclose  that  the  Form  20-F.  Form  40-F 
or  Form  10-K  has  been  so  amended. 

(3)  If  not  reflected  on  the  registrant's  latest 
Form  210-F.  Form  10-K  or  Form  40-F  annual 
report.  pitMdde  inforawtion  required  by  nde 
3-05  and  Article  11  of  Regulattoa  &-X  with 
respect  to  transactions  other  than  that 
pursuant  to  which  the  securities  being 
registered  are  to  ho  issued. 

(4)  Describe  any  and  aD  material  changes 
in  tha  reglatcant's  affairs  which  have 
occurred  since  the  end  of  the  latest  fiscal 
year  for  whkdi  audited  financial  statements 


Item  11.  incorporation  of  Certain  Information 
by  Reference 


(1)  The  registrant's  latest  annual  report  on 
Fom  20-F,  on  Fonn  10-K  or,  to  the  case  of 
registrants  described  bi  General  histniction 
A.f2)  of  Form  404^  on  Form  40-F  filed 
pursuant  to  section  13(al  ot  15(d)  of  the 
Exchange  Act  which  contains  financial 
statements  for  the  registrant's  latest  fiscal 
year  for  whidt  a  Form  20-P,  Form  40-P  or 
Form  10-K  was  required  to  be  filed; 


General  tnstructinna 

A.  Rule  as  to  Use  of  Fonn  P-4. 

1.  Hds  Form  may  be  nsed  by  any  foreign 
private  issuer,  as  defined  in  405 

(S  230.405  of  this  chapter),  for  registration 
under  the  Securities  Act  of  1933  ("Securities 
Act")  of  securities  to  be  issued:  (1)  fo  a 
transaction  of  the  type  specified  in  paragraph 
(a)  of  rule  145  (S  23ai4S  of  this  chapter);  (2) 
in  a  merger  in  which  the  applicable  law 
would  not  requice  the  snfiritntten  of  die  votes 
or  consents  of  aB  of  fiw  sscnritybalders  of  the 
company  being  acquired;  (3)  in  an  exchange 
offer  for  securities  of  the  iasuer  or  another 
entity;  (4)  ia  a  public  noffetiag  or  resale  of 
any  sa^  eecarittea  acquired  parmant  to  thia 
registration  statement;  or  (5)  in  more  than  one 
of  the  kindr  of  tranaaetkau  Ustad  in  (1) 
through  {4i  regleteied  on  one  legistratton 
statement 


htstnictfons 

1.  All  annual  reports  on  Form  20-F.  on 
Form  10-K  or  on  Form  40-F  ffied  by  the 
registrant  applicable  to  items  11  (a)  and  (b) 
hmia  shall  contain  finanrial  statements  that 
comply  wkb  item  13  of  Form  20-F  except  that 
financi^  statements  of  the  registrants  may 
comply  with  item  17  of  Form  20-F  if  the  oafy 
seenrities  being  registered  are  investment 
grade  debt  as  defined  in  the  General 
Instructions  to  Form  P-3. 

2.  Where  common  equity  seenrities  are 
being  issued,  the  information  required  by 
item  5  of  PbTra20-^,  nature  of  trading 
markets,  shoidd  be  updated,  to  cover  any 
subsequent  interim  periods  for  which  interim 
financial  statements  are  required  to  be 
included  to  comply  with  nde  3-19  to 
Regulation  S-X.  Such  updating  may  be  made 
in  the  prospectus,  in  an  amended  Form  20-F. 
Form  10-K  or.  in  the  case  of  registrants 
described  tai  General  Instruction  A.  (2)  of 
Form  40-^.  Form  40-K.  or  in  a  Form  6-K,  Form 
10-Q  or  Form  3-K.  ae  applicable. 


C  Information  With  Respect  to  the 
Company  Being  Acquired. 

1.  *  *  • 

(cp  B  the  company  to  be  acquired  in  a  US. 
company,  the  registrant  shall  present 
information  about  such  other  company 
pursuant  to  Instructions  C  and  F  of  Form  S-4 
(9  239:25  of  this  chapter^. 


Item  10.  Information  With  Respect  to  F-3 
Companies 


(b)  The  prospectus  also  shall  state  that  all 
annua)  reports  on  Ftann  20-F.  on  Form  lOK 
or.  in  the  case  of  registrants  described  to 
General  Instruction  A.  (2)  of  Fom  40-F,  on 
Form  40-P  and  afi  Fonm  10-Q  and  9-K,  and 
any  Fonn  0-K  so  designated,  subsequently 
filed  by  die  registrant  pursuant  to  seetioBS 
13(ak  13(c)  or  lS(d)  of  the  Bxdtai^  Act.  prior 
to  one  of  Ae  hawing  dates,  whichever  is 
applicable,  shefl  be  deemed  to  be 
incorporated  by  reference  into  the 
prospectus: 

(1)  If  a  meeting  of  securityholders  is  to  be 
held.  Ae  date  on  which  such  meeting  is  held; 

(2)  If  a  meeting  of  securityholders  is  not  to 
be  hdd.  Ae  date  on  which  Ae  transaction  b 
constunmated; 

(3)  If  securities  of  the  registrant  are  being 
offered  in  exriuuiga  for  sneutifies  of  any 
other  issuer.  Ac  termination  af  Ae  offering; 
or 

(4)  If  socurities  are  being  ofieted  A  a 
reoffering  or  resale  of  securitiea  acqalred 
pursuant,  to  Ab  ragistratioa  statemeaU  the 
terminatioa  of  such  tee&rtaig. 

Instruction 

Attention  is  directed  to  rule  439  (9  230439 
of  Aisch^tou)  regarding  consent  to  the  use 
of  material  incorporatodby  rafarence. 


(a)  Deacribe  any  and  all  material  changes 
A  Ae  reglstranf  8  affairs  that  have  occurred 
since  the  end  of  Ae  latest  fiscal  year  for 
which  audited  financial  statemente  were 
included  In  tha  latest  anmial  report  on  Form 
20-F,  on  Fom  1D-K  or.  A  Ae  caae  of 
regfotranta  described  A  General  Instruction 
A.(2)  of  Fom  4a-F.  OB  Fom  43-F  and  that 
have  aot  been  deecribad  A  a  report  on  Form 
6-K  (9  249.306  of  this  chapter).  Form  10-Q 
(9  240408a  of  thb  chapter)  or  Form  3-K 

(9  240.308  of  this  chapter)  filed  under  Ae 
Exchange  Act; 

(b)  U  Ae  financial  statements  Aeorporated 
by  reference  from  Ae  registranf  a  latest  Fbrm 
20-F,  Form  10-K  or,  A  Ae  case  of  regntrants 
described  A  General  feretruettam  A42)  of 
Fom  43-F.  Fom  49-F  A  accordance  wiA 
Item  11  are  not  sufficiently  current  to  csmply 
with  Ae  requirements  of  ^a3-19  of 
Regulation  S-X  (9  210.3-10  of  this  t^ptei). 
financial  statements  necessary  to  comply 
wMi  Aat  rata  shafl  be  presented  ei  Aer  A  Ae 
proepectaa  A  an  emerided  Fom  20-F.  Pom 
46-F  or  Fbrm  10-K.  A  which  case  tha 
prospectus  shaU  disdeee  that  AeFtam204f. 
Pom  43-F  or  Pom  10-K  has  been  so 
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were  included  in  the  latest  filing  on  Form  20- 
F,  Form  10-K  or  Form  40-F  and  that  have  not 
been  described  in  a  report  on  Form  6-K,  Form 
10-Q  or  Form  8-K  delivered  with  the 
prospectus  in  accordance  with  paragraph 
(2)(ii)  of  this  item. 

(5)  Where  common  equity  securities  are 
being  issued,  the  information  required  by 
item  5  of  Form  20-F,  nature  of  trading 
markets,  should  be  updated  to  cover  any 
subsequent  interim  periods  for  which  interim 
Hnancial  statements  are  required  to  be 
included  to  comply  with  rule  3-19  of 
Regulation  S-X.  Such  updating  may  be  made 
in  the  prospectus,  in  an  amended  Form  20-F, 
Form  10-K  or  Form  40-F,  or  in  a  Form  6-K, 
Form  10-Q  or  Form  8-K. 

(b)  If  the  registrant  does  not  elect  to  deliver 
its  latest  Form  20-F,  Form  10-K  or,  in  the  case 
of  registrants  described  in  General 
Instruction  A.  (2)  of  Form  40-F,  Form  40-F 
annual  report  to  the  securityholders  of  the 
company  to  be  acquired: 

(1)  Furnish  a  brief  description  of  the 
business  done  by  the  registrant  and  its 
subsidiaries  during  the  most  recent  fiscal 
year  based  on  the  requirements  of  items  1 
and  2  of  Form  20-F.  The  description  shall  also 
take  into  account  changes  in  the  registrant’s 
business  that  have  occurred  between  the  end 
of  the  latest  fiscal  year  and  the  elective  date 
of  the  registration  statement. 

(2)  Include  financial  statements  and 
information  as  required  by  item  18  of  Form 
20-F.  In  addition,  provide: 

(i)  The  interim  Hnancial  information  as 
required  by  rule  10-01  of  Regulation  S-X 
su^icient  to  meet  the  requirements  of  rule  3- 
19  of  Regulation  S-X; 

(ii)  Financial  information  required  by  rule 
3-05  and  Article  11  of  Regulation  S-X  with 
respect  to  transactions  other  than  that 
pursuant  to  which  the  securities  being 
registered  are  to  be  issued; 

(iii)  Restated  Hnancial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X  if  there  has  been  a 
change  in  accounting  principles  or  a 
correction  of  an  error  where  such  change  or 
correction  requires  a  material  retroactive 
restatement  of  Hnancial  statements; 

(iv)  Restated  Hnancial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X  where  one  or 
more  business  combinations  accounted  for  by 
the  pooling  of  interest  method  of  accounting 
have  been  consummated  subsequent  to  the 
most  recent  Hscal  year  and  the  acquired 
businesses,  considered  in  the  aggregate,  are 
significant  pursuant  to  rule  11-01  (b)  of 
Regulation  S-X;  and 

(v)  Any  Hnancial  information  required 
because  of  a  material  disposition  of  assets 
outside  the  normal  course  of  business. 

Instruction 

Reference  is  made  to  item  4-01  (a)(2)  of 
Regulation  S-X. 

(3)  Furnish  the  information  required  by  the 
following: 

(i)  Items  1  (a)(3)  and  (a)(4)  of  Form  20-F, 
principal  products,  principal  markets, 
methods  of  distribution,  sales  and  revenues 
by  categories  of  activity  and  into 
geographical  markets; 
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(ii)  Item  2  of  Form  20-F,  properties  if  the 
registrant  is  engaged  significantly  in 
extractive  industries; 

(iii)  Item  6  of  Form  20-F,  exchange  controls 
and  other  limitations  on  securityholders; 

(iv)  Item  7  of  Form  20-F,  taxation; 

(v)  Item  8  of  Form  20-F,  selected  financial 
data; 

(vi)  Item  9  of  Form  20-F,  management’s 
discussion  and  analysis  of  Hnancial  condition 
and  results  of  operations; 

(vii)  Financial  statements  required  by  item 
18  of  Form  20-F  (Schedules  required  under 
Regulation  S-X  shall  be  filed  as  ’’Financial 
Statement  Schedules”  pursuant  to  item  21  of 
this  Form,  but  need  not  be  provided  with 
respect  to  the  company  being  acquired  if 
information  is  being  furnished  pursuant  to 
item  17(a)  of  this  Form),  and  financial 
information  required  by  rule  3-05  and  Article 
11  of  Regulation  S-X  with  respect  to 
transactions  other  than  that  pursuant  to 
which  the  securities  being  registered  are  to 
be  issued;  and 

(viii)  Where  common  equity  securities  are 
being  issued,  item  5  of  Form  20-F,  nature  of 
trading  markets,  updated  to  cover  any 
subsequent  interim  periods  for  which  interim 
financial  statements  are  required  to  comply 
with  rule  3-19  of  Regulation  S-X. 

Item  13.  Incorporation  of  Certain  Information 
by  Reference 

If  the  registrant  meets  the  requirements  of 
Form  F-2  or  F-3  and  elects  to  furnish 
information  in  accordance  with  the 
provisions  of  item  12  of  this  Form: 

(a)  Incorporate  by  reference  into  the 
prospectus,  by  means  of  a  statement  to  that 
effect  in  the  prospectus  listing  all  documents 
so  incorporated,  and  deliver  with  the 
prospectus  the  documents  listed  in 
paragraphs  (1)  and,  if  applicable,  (2)  below: 

(1)  The  registrant’s  latest  annual  report  on 
Form  20-F,  on  Form  10-K  or,  in  the  case  of 
registrants  described  in  General  Instruction 
A.(2)  of  Form  40-F,  on  Form  40-F  filed 
pursuant  to  section  13(a)  or  15(d)  of  the 
Exchange  Act  which  contains  audited 
Hnancial  statements  for  the  registrant’s  latest 
Hscal  year  for  which  a  Form  20-F,  Form  10-K 
or  Form  40-F  was  required  to  be  Hied;  and 

(2)  All  other  reports  Hied  pursuant  to 
section  13(a)  or  15(d)  of  the  Exchange  Act 
since  the  end  of  the  Hscal  year  covered  by 
the  annual  report  referred  to  in  paragraph 
(a)(1)  of  this  item. 

Instructions 

1.  All  annual  reports  on  Form  20-F,  Form 
10-K  or  Form  40-F  Hied  by  the  registrant 
applicable  to  item  13  (a)  or  (b)  herein  shall 
contain  Hnancial  statements  that  comply  with 
item  18  of  Form  20-^. 

2.  Where  common  equity  securities  are 
being  issued,  the  information  required  by 
item  5  of  Form  20-F,  nature  of  trading 
markets,  should  be  updated  to  cover  any 
subsequent  interim  periods  for  which  interim 
Hnancial  statements  are  required  to  be 
included  to  comply  with  rule  3-19  of 
Regulation  S-X.  Such  updating  may  be  made 
in  the  prospectus,  in  an  amended  Form  20-F, 
Form  10-K  or  Form  40-F,  or  in  a  Form  6-K, 
Form  10-Q  or  Form  8-K. 

3.  The  registrant  may  incorporate  by 
reference  and  deliver  with  the  prospectus  any 
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Form  6-K.  Form  10-Q  or  Form  &-K  containing 
information  meeting  the  requirements  of 
Form  F-2.  See  rules  4-01(a)(2)  and  10-01  of 
Regulation  S-X  and  item  18  of  Form  20-F. 

4.  Attention  is  directed  to  rule  439 
regarding  consent  to  the  use  of  material 
incorporated  by  reference. 

(b)  The  registrant  also  may  state,  if  it  so 
chooses,  that  specifically  described  portions 
of  its  annual  reports  on  Form  20-F,  on  Form 
10-K  or,  in  the  case  of  registrants  described 
in  General  Instruction  A.(2)  of  Form  40-F,  on 
Form  40-F,  or  reports  on  Form  6-K,  Form  10- 
Q  or  Form  8-K  are  not  part  of  the  registration 
statement.  In  such  case,  the  description  of 
portions  that  are  not  incorporated  by 
reference  or  that  are  excluded  shall  be  made 
with  clarity  and  in  reasonable  detail. 
***** 

Item  17.  Information  With  Respect  to  Foreign 
Companies  Other  Than  F-2  or  F-3  Companies 

***** 

(b)  *  *  * 

(2)  Where  common  equity  securities  are 
being  issued,  the  information  required  by 
item  5  of  Form  20-F,  nature  of  trading 
markets,  updated  to  cover  any  subsequent 
interim  periods  for  which  interim  Hnancial 
statements  are  required  to  be  included  to 
comply  with  rule  3-19  of  Regulation  S-X. 

Such  updating  may  be  made  in  the 
prospectus,  in  an  amended  Form  20-F,  Form 
10-K  or,  in  the  case  of  registrants  described 
in  General  Instruction  A.  (2)  of  Form  40-F, 
Form  40-F,  or  in  a  Form  6-K,  Form  10-Q  or 
Form  8-K; 

***** 

39.  By  adding  §5  239.37,  239.38,  239.39, 
239.40,  239.41  and  239.42  to  read  as 
follows; 

Note:  See  appendix  of  this  release  for  text 
of  Forms.  The  Forms  do  not  appear  in  the 
Code  of  Federal  Regulations. 

§  239.37  Form  F-7,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  Canadian  issuers  offered  for  cash 
upon  the  exercise  of  rights  granted  to 
existing  securityhoiders. 

(a)  Form  F-7  may  be  used  for  the 
registration  imder  the  Securities  Act  of 
1933  (the  "Securities  Act")  of  the 
registrant’s  securities  offered  for  cash 
upon  the  exercise  of  rights  to  purchase 
or  subscribe  for  such  securities  that  are 
granted  to  its  existing  securityholders  in 
proportion  to  the  number  of  securities 
held  by  them  as  of  the  record  date  for 
the  rights  offer. 

(b)  Form  F-7  is  available  to  any 
registrant  that: 

(1)  Is  incorporated  or  organized  under 
the  laws  of  Canada  or  any  Canadian 
provinctf  or  territory: 

(2)  Is  a  foreign  private  issuer:  and 

(3)  Has  had  a  class  of  its  securities 
listed  on  The  Montreal  Exchange.  The 
Toronto  Stock  Exchange  or  the  Senior 
Board  of  the  Vancouver  Stock  Exchange 
for  the  12  calendar  months  immediately 
preceding  the  filing  of  this  Form,  has 
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been  subject  to  the  continuous 
disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a 
period  of  at  least  36  calendar  months 
immediately  preceding  the  Hling  of  this 
Form,  and  is  currently  in  compliance 
with  obligations  arising  from  such  listing 
and  reporting. 

Instruction 

For  purposes  of  this  Form,  “foreign  private 
issuer"  shall  be  construed  in  accordance  with 
Rule  405  under  the  Securities  Act. 

(c)  If  the  registrant  is  a  successor 
registrant  subsisting  after  a  statutory 
amalgamation,  merger,  arrangement  or 
other  reorganization  requiring  the  vote 
of  shareholders  of  the  participating 
companies  (a  "business  combination"), 
the  registrant  shall  be  deemed  to  meet 
the  36-month  reporting  requirement  and 
the  12-month  listing  requirement  of 
paragraph  (b)(3)  of  this  section  if: 

(1)  The  time  the  successor  registrant 
has  been  subject  to  the  continuous 
disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada,  when 
added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at 
least  36  calendar  months,  provided, 
however,  that  any  predecessor  need  not 
be  considered  for  purposes  of  the 
reporting  history  calculation  if  the 
reporting  histories  of  predecessors 
whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least 
80  percent  of  the  total  assets  and  gross 
revenues  from  continuing  operations  of 
the  successor  registrant,  as  measured 
based  on  pro  forma  combination  of  such 
participating  companies'  most  recently 
completed  fiscal  years  immediately 
prior  to  the  business  combination,  when 
combined  with  the  reporting  history  of 
the  successor  registrant  in  each  case 
satisfy  such  36-month  reporting 
requirement; 

(2)  The  time  the  successor  registrant 
has  been  subject  to  the  listing 
requirements  of  the  specified  exchanges, 
when  added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at 
least  12  calendar  months,  provided, 
however,  that  any  predecessor  need  not 
be  considered  for  purposes  of  the  listing 
history  calculation  if  the  listing  histories 
of  predecessors  whose  assets  and  gross 
revenues,  respectively,  would  contribute 
at  least  80  percent  of  the  total  assets 
and  gross  revenues  from  continuing 
operations  of  the  successor  registrant,  as 
measured  based  on  pro  forma 
combination  of  such  participating 


companies’  most  recently  completed 
Hscal  years  immediately  prior  to  the 
business  combination,  when  combined 
with  the  listing  history  of  the  successor 
registrant  in  each  case  satisfy  such  12- 
month  listing  requirement;  and 

(3)  The  successor  registrant  has  been 
subject  to  such  continuous  disclosure 
requirements  and  listing  requirements 
since  the  business  combination,  and  is 
currently  in  compliance  with  its 
obligations  thereunder. 

(d)  The  rights  in  connection  with  the 
transaction  granted  to  securityholders 
that  are  U.S.  holders  shall  be  granted 
upon  terms  and  conditions  not  less 
favorable  than  those  extended  to  any 
other  holder  of  the  same  class  of 
securities.  The  securities  offered  or  sold 
upon  exercise  of  rights  granted  to  U.S. 
holders  may  not  be  registered  on  this 
Form  if  such  rights  are  transferable 
other  than  in  accordance  with 
Regulation  S  under  the  Securities  Act. 

Instruction 

For  purposes  of  this  Form,  the  term  “U.S. 
holder”  shall  mean  any  person  whose 
address  appears  on  the  records  of  the 
registrant,  any  voting  trustee,  any  depositary, 
any  share  transfer  agent  or  any  person  acting 
on  behalf  of  the  registrant  as  being  located  in 
the  United  States. 

(e)  This  Form  shall  not  be  used  if  the 
registrant  is  an  investment  company 
registered  or  required  to  be  registered 
under  the  Investment  Company  Act  of 
1940. 

(f)  Any  non-U.S.  person  acting  as 
trustee  with  respect  to  the  securities 
being  registered  shall  file  a  Form  F-X 
(§  239.42  of  this  chapter)  with  the 
Commission  at  the  time  of  filing  this 
Form. 

§  239.38  Form  F-8,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  Canadian  issuers  to  be  issued  in 
exchange  offers  or  a  business  combination. 

(a)  Form  F-8  may  be  used  for 
registration  under  the  Securities  Act  of 
1933  (“Securities  Act")  of  securities  to 
be  issued  in  an  exchange  offer  or  in 
connection  with  a  statutory 
amalgamation,  merger,  arrangement  or 
other  reorganization  requiring  the  vote 
of  shareholders  of  the  participating 
companies  (a  “business  combination”). 
Securities  may  be  registered  on  this 
Form  whether  they  constitute  the  sole 
consideration  for  such  exchange  offer  or 
business  combination,  or  are  offered  in 
conjunction  with  cash. 

(b)  This  Form  shall  not  be  used  for 
registration  of  securities  if  no  takeover 
bid  circular  or  issuer  bid  circular  (in  the 
case  of  an  exchange  o^er)  or 
information  circular  (in  the  case  of  a 
business  combination)  is  prepared 
pursuant  to  the  requirements  of  any 


Canadian  jurisdiction  due  to  the  > 
availability  of  an  exemption  from  such 
requirements,  (c)  This  Form  may  not  be 
used  for  registration  of  derivative 
securities  except: 

(1)  Warrants,  options  and  rights, 
provided  that  such  securities  and  the 
underlying  securities  to  which  they 
relate  are  issued  by  the  registrant,  its 
parent  or  an  affiliate  of  either;  and 

(2)  Convertible  seciu'ities,  provided 
that  such  securities  are  convertible  only 
into  securities  of  the  registrant,  its 
parent  or  an  affiliate  of  either. 

Instruction 

For  purposes  of  this  Form,  an  “affiliate"  of 
a  person  is  anyone  who  beneficially  owns, 
directly  or  indirectly,  or  exercises  control  or 
direction  over,  more  than  10  percent  of  the 
outstanding  equity  shares  of  such  person.  The 
determination  of  a  person's  affiliates  shall  be 
made  as  of  the  end  of  such  person's  most 
recently  completed  fiscal  year. 

(d)  In  the  case  of  an  exchange  offer, 
Form  F-8  is  available  to  any  registrant 
that: 

(1)  Is  incorporated  or  organized  under 
the  laws  of  Canada,  or  any  Canadian 
province  or  territory: 

(2)  Is  a  foreign  private  issuer; 

(3)  Has  had  a  class  of  its  securities 
listed  on  The  Montreal  Exchange,  The 
Toronto  Stock  Exchange  or  the  Senior 
Board  of  the  Vancouver  Stock  Exchange 
for  the  12  calendar  months  immediately 
preceding  the  Hling  of  this  Form,  has 
been  subject  to  the  continuous 
disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a 
period  of  at  least  36  calendar  months 
immediately  preceding  the  Hling  of  this 
Form,  and  is  currently  in  compliance 
with  obligations  arising  from  such  listing 
and  reporting;  and 

(4)  Has  an  aggregate  market  value  of 
the  public  float  of  its  outstanding  equity 
shares  of  (CN)  $75  million  or  more; 
provided,  however,  that  such  public 
float  requirement  need  not  be  satisfied  it 
the  issuer  of  the  securities  to  be 
exchanged  is  also  the  registrant  on  this 
Form. 

Instructions 

1.  For  purposes  of  this  Form,  “foreign 
private  issuer"  shall  be  construed  in 
accordance  with  rule  405  under  the  Securities 
Act. 

2.  For  purposes  of  this  Form,  “equity 
shares"  shall  mean  common  shares,  non¬ 
voting  equity  shares  and  subordinate  or 
restricted  voting  equity  shares,  but  shall  not 
include  preferred  shares. 

3.  For  purposes  of  this  Form,  the  “public 
float"  of  specifled  securities  shall  mean  only 
such  securities  held  by  persons  other  than 
affiliates  of  the  issuer. 
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4.  For  purposes  of  this  Form,  the  maricet 
value  of  the  public  float  of  outstanding  equity 
shares  shall  be  computed  by  use  of  the  price 
at  which  such  shares  were  Last  sold,  or  the 
average  of  the  bid  and  asked  prices  of  such 
shares,  in  the  principal  market  for  such 
shares  as  of  a  date  within  60  days  prior  to  the 
date  (d  filing.  If  there  is  no  market  for  any  of 
such  securities,  the  book  value  of  sudi 
securities  computed  as  of  the  latest 
practicable  date  prior  to  the  filing  of  this 
Form  shall  be  used  for  purposes  of 
calculating  the  market  value,  unless  the 
issuer  of  such  securities  is  in  bankruptcy  or 
receivership  or  has  an  accumulated  capital 
deficit,  in  which  case  one-third  of  the 
nrincipal  amount,  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(e)  In  the  case  of  an  exchange  offer, 
the  securities  to  be  registered  on  this 
Form  shall  be  offered  to  U.  S.  holders 
upon  terms  and  conditions  not  less 
favorable  than  those  offered  to  any 
other  holder  of  the  same  class  of  the 
securities  to  be  exchanged  (the  “subject 
securities")  for  the  securities  of  the 
registrant 

(f)  In  the  case  of  an  exchange  offer,  if 
the  registrant  is  a  successor  registrant 
subsisting  after  a  business  combination, 
the  registrant  shall  be  deemed  to  meet 
the  36-mQnth  reporting  requirement  and 
the  12-month  listing  requirement  of 
paragraph  (d)(3)  of  this  section  if: 

(1)  The  time  the  successor  registrant 
has  been  subject  to  the  continuous 
disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada,  when 
added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at 
least  38  calendar  months,  provided, 
however,  that  any  predecessor  need  not 
be  considered  for  purposes  the 
reporting  history  calculation  if  the 
reporting  histories  of  predecessors 
whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least 
80  percent  of  the  total  assets  and  gross 
revenues  from  continuing  op>erations  of 
the  successor  registrant  as  measured 
based  on  pro  forma  combination  of  such 
participating  companies'  most  recently 
completed  fiscal  years  immediately 
prior  to  the  business  combination,  when 
combined  with  the  reporting  history  of 
the  successor  registrant  in  each  case 
satisfy  such  36-month  reporting 
requirement; 

(2)  The  time  the  successor  registrant 
has  been  subject  to  the  listing 
requirements  of  the  specihed  exchanges, 
when  added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
recpuirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at 
least  12  calendar  months,  provided, 
however,  that  any  predecessor  need  not 


be  considm’ed  for  pnuposes  of  the  listing 
history  calculation  if  the  listing  histories 

I>redecessors  whose  assets  and  gross 
revenues,  respectively,  would  contribute 
at  least  80  percent  of  the  total  assets 
and  gross  revenues  from  continuing 
oi>erations  of  tfie  successor  registrant  as 
measured  based  on  pwo  forma 
combination  of  such  participating 
companies’  most  recently  completed 
hscal  years  immediately  prior  to  the 
business  combination,  when  combined 
with  the  listing  history  of  the  successor 
registrant  in  each  case  satisfy  such  12- 
month  listing  requirement;  and 

(3)  llie  successor  registrant  has  been 
subject  to  such  continuous  disclosure 
requirements  and  listing  requirements 
since  the  business  combination,  and  is 
currently  in  compliance  with  its 
obligations  thereunder. 

(g)  In  the  case  of  an  exchange  offer, 
the  issuer  of  the  subject  securities  shall 
be  incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian 
province  or  territory  and  be  a  foreign 
private  issuer,  and  less  than  25  percent 
of  the  class  of  subject  securities 
outstanding  shall  be  held  by  U.  S. 
holders. 

Instructions 

1.  For  purposes  of  exchange  offers,  the  term 
“U.  S.  holder”  shall  mean  any  person  whose 
address  app>ear8  on  the  records  of  the  issuer 
of  the  subject  securities,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  the  issuer  of  the  subject  securities 
as  being  located  in  the  United  States. 

2.  With  respect  to  any  tendm*  offer, 
including  any  exchange  offer,  otherwise 
eligible  to  proceed  in  accordance  with  rule 
14d-l(b)  under  the  Securities  Exchange  Act 
of  1934  (the  “Exchange  Act"),  the  issuer  of  the 
subject  securities  will  be  presumed  to  be  a 
foreign  private  issuer  and  U.  S.  holders  will 
be  presumed  to  hold  less  than  25  percent  of 
8u(^  outstanding  securities,  unless  (a)  the 
aggregate  trading  volume  of  that  class  on 
national  securities  exchanges  in  the  United 
States  and  on  NASDAQ  exceeded  its 
aggregate  trading  volume  on  securities 
exchanges  in  Canada  and  on  the  Canadian 
Dealing  Network,  Inc.  (“CDN”)  over  the  12 
calendar  month  period  prior  to 
commencement  of  this  offer,  or  if  commenced 
in  response  to  a  prior  offer,  over  the  12 
calendar  month  period  prior  to 
commencement  of  the  initial  offer  (based  on 
volume  figures  published  by  such  exchanges 
and  NASDAQ  and  CDN) ;  (b)  the  most  recent 
annual  report  or  annual  information  form 
filed  or  submitted  by  the  issuer  with 
securities  regulators  of  Ontario,  Quebec, 
British  Columbia  or  Alberta  (or,  if  the  issuer 
of  the  subject  securities  is  not  a  reporting 
isBum-  in  any  of  such  inovinces,  with  any 
other  Canadian  securities  regulator)  or  with 
the  Commission  indicates  that  U.  S.  holders 
hold  25  percent  or  more  of  the  outstanding 
subject  class  of  securities;  or  (c)  the  offeror 
has  actual  knowledge  that  the  level  of  U.  S. 


ownership  equals  or  exceeds  25  percent  of 
such  securihes. 

3.  For  purposes  of  this  Form,  if  this  Form  is 
filed  during  the  pendency  of  one  or  more 
ongoing  cash  te^ra  or  exchange  offers  for 
securities  of  the  class  subject  to  the  offer  that 
was  commenced  or  was  eligible  to  be 
commenced  on  Schedule  13E-4F,  Schedule 
14D-1F,  and/or  Form  F-8  or  Form  F-80,  the 
date  for  calculation  of  U.S.  ownership  shall 
be  the  same  as  that  date  used  by  the  initial 
bidder  or  issuer. 

4.  For  purposes  of  this  Form,  the  class  of 
subject  securities  shall  not  include  any 
securities  that  may  be  converted  into  or  are 
exchangeable  for  the  subject  securities. 

5.  For  purposes  of  exchange  offers,  the 
calculation  of  U.  S.  holdms  shall  be  made  as 
of  the  mid  of  the  subject  issuer's  last  quarter 
or,  if  such  quarter  terminated  within  60  days 
of  the  Bling  date,  as  of  the  end  of  such 
issuer’s  preceding  quarter. 

(h)  In  the  case  of  a  business 
combination.  Form  F-8  is  available  if: 

(1)  Each  company  participating  in  the 
bnsiness  combination,  including  the 
successor  registrant,  is  incorporated  or 
organized  under  the  laws  of  Canada  or 
any  Canadian  province  or  territory  and 
is  a  foreign  private  issuer; 

(2)  Each  company  participating  in  the 
business  combination  other  than  the 
successor  registrant  has  had  a  class  of 
its  securities  listed  on  The  Montreal 
Exchange,  TTie  Toronto  Stock  Exchange 
or  the  Senior  Board  of  the  Vancouver 
Stock  Exchange  for  the  12  calendar 
months  immediately  preceding  the  Hling 
of  this  Form,  has  been  subject  to  the 
continuous  disclosure  requirements  of 
any  securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a 
period  of  at  least  36  calendar  months 
immediately  preceding  the  filing  of  this 
Form,  and  is  currently  in  compliance 
with  obligations  arising  fitim  such  listing 
and  reporting;  provided,  however,  that 
any  such  participating  company  shall 
not  be  required  to  meet  such  36-month 
reporting  requirement  or  12-month 
listing  requirement  if  other  participating 
companies  whose  assets  and  gross 
revenues,  respectively,  would  contribute 
at  least  80  percent  of  the  total  assets 
and  gross  revenues  from  continuing 
operations  of  the  successor  registrant,  as 
measured  based  on  pro  forma 
combination  of  the  participating 
companies*  most  recently  completed 
fiscal  years,  each  meet  such  reporting 
and  listing  requirements;  and 

(3)  The  aggregate  market  value  of  the 
public  float  of  the  outstanding  equity 
shares  of  each  company  participating  in 
the  business  combination  other  than  the 
successor  registrant  is  (CN)  $75  million 
or  more;  provided,  however,  that  any 
such  participating  company  shall  not  be 
required  to  meet  such  public  float 
requirement  if  other  participating 
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companies  whose  assets  and  gross 
revenues,  respectively,  would  contribute 
at  least  80  percent  of  the  total  assets 
and  gross  revenues  from  continuing 
operations  of  the  successor  registrant,  as 
measured  based  on  pro  forma 
combination  of  the  participating 
companies’  most  recently  completed 
fiscal  years,  each  meet  such  public  float 
requirement;  and,  provided  further,  that 
such  public  float  requirement  shall  be 
deemed  satisfied  in  the  case  of  a 
participating  company  whose  equity 
shares  were  the  subject  of  an  exchange 
offer  that  was  registered  or  would  have 
been  eligible  for  registration  on  Form  F- 
8,  Form  F-9,  Form  F-10  or  Form  F-80,  or 
a  tender  o^er  in  connection  with  which 
Schedule  13E-4F  or  14D-1F  was  filed  or 
could  have  been  filed,  that  terminated 
within  the  last  twelve  months,  if  the 
participating  company  would  have 
satished  such  public  float  requirement 
immediately  prior  to  commencement  of 
such  exchange  or  tender  offer. 

(i)  In  the  case  of  a  business 
combination,  less  than  25  percent  of  the 
class  of  securities  to  be  o^ered  by  the 
successor  registrant  shall  be  held  by 
U.S.  holders  as  if  measured 
immediately  after  completion  of  the 
business  combination. 

Instructions 

1.  For  purposes  of  business  combinations, 
the  term  “U.S.  holder"  shall  mean  any  person 
whose  address  appears  on  the  records  of  a 
participating  company,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  a  participating  company  as  being 
located  in  the  United  States. 

2.  For  purposes  of  business  combinations, 
the  calculation  of  U.S.  holders  shall  be  made 
by  a  participant  as  of  the  end  of  such 
participant's  last  quarter  or,  if  such  quarter 
terminated  within  60  days  of  the  flling  date, 
as  of  the  end  of  such  participant's  preceding 
quarter. 

(j)  In  the  case  of  a  business 
combination,  the  securities  to  be 
registered  on  this  Form  shall  be  o^ered 
to  U.S.  holders  upon  terms  and 
conditions  not  less  favorable  than  those 
offered  to  any  other  holder  of  the  same 
class  of  such  securities  of  the 
participating  company. 

(k)  This  Form  shall  not  be  used  if  the 
registrant  or,  in  the  case  of  an  exchange 
offer,  the  issuer  of  the  subject  securities, 
is  an  investment  company  registered  or 
required  to  be  registered  under  the 
Investment  Company  Act  of  1940. 

(l)  Registrants  and  any  non-U.S. 
person  acting  as  trustee  with  respect  to 
the  securities  being  registered  shall  each 
file  a  Form  F-X  (§  239.42  of  this  chapter) 
with  the  Commission  at  the  time  of  filing 
this  Form. 


S  239.39  Form  F-9,  for  registration  under 
ttw  Securltiee  Act  of  1933  of  certain 
investment  grade  debt  or  investment  grade 
preferred  securltiee  of  certain  Canadian 
issuers. 

(a)  Form  F-9  may  be  used  for  the 
registration  under  the  Securities  Act  of 
1933  (the  “Securities  Act”)  of  investment 
grade  debt  or  investment  grade 
preferred  securities  that  are: 

(1)  Offered  for  cash  or  in  connection 
with  an  exchange  offer;  and 

(2)  Either  non-convertible  or  not 
convertible  for  a  period  of  at  least  one 
year  from  the  date  of  issuance  and, 
except  as  noted  in  paragraph  (e)  of  this 
section,  are  thereafter  only  convertible 
into  a  security  of  another  class  of  the 
issuer. 

Instruction 

Securities  shall  be  “investment  grade"  if.  at 
the  time  of  effectiveness  of  the  registration 
statement  at  least  one  nationally  recognized 
statistical  rating  organization  (as  that  term  is 
used  in  relation  to  Rule  15c3-l(c)(2)(vi)(F) 
under  the  Seciuities  Exchange  Act  of  1934 
(the  “Exchange  Act")  (§  240.15c3- 
l(c)(2)(vi)(F]  of  this  chapter]  has  rated  the 
security  in  one  of  its  generic  rating  categories 
that  signifies  investment  grade;  typically  the 
four  highest  rating  categories  (within  which 
there  may  be  subcategories  or  gradations 
indicating  relative  standing)  signify 
investment  grade. 

(b)  Form  F-9  is  available  to  any 
registrant  that: 

(1)  Is  incorporated  or  organized  under 
the  laws  of  Canada  or  any  Canadian 
province  or  territory; 

(2)  Is  a  foreign  private  issuer  or  a 
crown  corporation; 

(3)  Has  been  subject  to  the  continuous 
disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a 
period  of  at  least  36  calendar  months 
(or,  if  a  crown  corporation,  for  a  period 
of  at  least  12  calendar  months) 
immediately  preceding  the  flling  of  this 
Form,  and  is  currently  in  compliance 
with  such  obligations; 

(4)  Has  an  aggregate  market  value  of 
its  outstanding  equity  shares  of  (CN) 

$180  million  or  more;  and 

(5)  Has  an  aggregate  market  value  of 
the  public  float  of  its  outstanding  equity 
shares  of  (CN)  $75  million  or  more: 
provided,  however,  that  the 
requirements  set  forth  in  paragraphs 
(b](4]  and  (b)(5)  of  this  section  shall  not 
apply  if  the  securities  being  registered 
on  this  Form  are  not  convertible  into 
another  security. 

Instructions 

1.  For  purposes  of  this  Form,  "foreign 
private  issuer"  shall  be  construed  in 
accordance  with  rule  405  under  the  Securities 
Act. 


2.  For  purposes  of  this  Form,  the  term 
“crown  corporation"  shall  mean  a 
corporation  all  of  whose  common  shares  or 
comparable  equity  is  owned  directly  or 
indirectly  by  the  Government  of  Canada  or  a 
Province  or  Territory  of  Canada. 

3.  For  purposes  of  this  Form,  the  “public 
float"  of  specified  securities  shall  mean  only 
such  securities  held  by  persons  other  than 
a^iliates  of  the  issuer. 

4.  For  purposes  of  this  Form,  an  “afTiliate" 
of  a  person  is  anyone  who  benencially  owns, 
directly  or  indirectly,  or  exercises  control  or 
direction  over,  more  than  10  percent  of  the 
outstanding  equity  shares  of  such  person.  The 
determination  of  a  person's  affiliates  shall  be 
made  as  of  the  end  of  such  person's  most 
recently  completed  fiscal  year. 

5.  For  purposes  of  this  Form,  “equity 
shares”  shall  mean  common  shares,  non¬ 
voting  equity  shares  and  subordinate  or 
restricted  voting  equity  shares,  but  shall  not 
include  preferred  shares. 

6.  For  purposes  of  this  Form,  the  market 
value  of  outstanding  equity  shares  (whether 
or  not  held  by  affiliates)  shall  be  computed 
by  use  of  the  price  at  which  such  shares  were 
last  sold,  or  the  average  of  the  bid  and  asked 
prices  of  such  shares,  in  the  principal  market 
for  such  shares  as  of  a  date  within  60  days 
prior  to  the  date  of  flling.  If  there  is  no  market 
for  any  of  such  securities,  the  book  value  of 
such  securities  computed  as  of  the  latest 
practicable  date  prior  to  the  flling  of  this 
Form  shall  be  used  for  purposes  of 
calculating  the  maricet  value,  unless  the 
issuer  of  such  securities  is  in  bankruptcy  or 
receivership  or  has  an  accumulated  capital 
deficit,  in  which  case  one-third  of  the 
principal  amount  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(c)  In  the  case  of  an  exchange  offer, 
the  securities  to  be  registered  on  this 
Form  shall  be  offered  to  U.S.  holders 
upon  terms  and  conditions  not  less 
favorable  than  those  offered  to  any 
other  holder  of  the  same  class  of  the 
seciuities  to  be  exchanged  (the  “subject 
securities")  for  the  securities  of  the 
registrant. 

(d)  In  the  case  of  an  exchange  offer, 
the  issuer  of  the  subject  securities  shall 
be  incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian 
province  or  territory  and  be  a  foreign 
private  issuer  or  a  crown  corporation. 

Instructions 

1.  For  purposes  of  this  Form,  the  term  “U.S. 
holder"  shall  mean  any  person  whose 
address  appears  on  the  records  of  the  issuer 
of  the  subject  securities,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  the  issuer  of  the  subject  securities 
as  being  located  in  the  United  States. 

2.  For  purposes  of  this  Form,  the  class  of 
subject  securities  shall  not  include  any 
securities  that  may  be  converted  into  or  are 
exchangeable  for  the  subject  securities. 

(e)  If  the  registrant  is  a  majority- 
owned  subsidiary  offering  debt 
securities  or  preferred  shares,  it  shall  be 
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deemed  to  meet  the  requirements  of 
paragraphs  fbK3).  (b)(4)  and  (bK5)  of 
this  section  if  the  parent  of  the 
registrant-subsidiary  meets  the 
requirements  of  paragraph  (b)  of  this 
section,  as  appHceble,  and  fully  and 
unconditionally  guarantees  the 
securities  being  registered  as  to 
principal  and  interest  (if  debt  securities) 
or  as  to  liquidation  pr^erence, 
redemption  price  and  dividends  (if 
preferred  securities):  provided,  tmwever, 
that  the  securities  of  the  subsidiary  are 
only  convertible  or  exdiangeable,  if  at 
all,  for  the  securities  of  the  parmt 

(f)  If  die  registrant  is  a  successor 
registrant  subsisting  after  a  statutory 
amalgamation,  merger,  arrangement  or 
other  reorganization  requiring  the  vote 
of  shareb^ders  of  the  participating 
companies  (a  “business  combination”), 
the  registrant  shall  be  deemed  to  meet 
the  36-nionth  reporting  requirement  of 
paragraph  (b)(3)  of  this  section  if: 

(1)  Hk  time  the  successor  registrant 
has  been  subject  to  the  continuons 
disdosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada,  when 
added  s^iarately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combinatioD,  in  eimh  case  equals  at 
least  36  calendar  months,  provided, 
however,  that  any  predecessor  need  not 
be  considered  for  purposes  of  the 
reporting  history  calculation  if  die 
reporting  histories  of  predecessors 
whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least 
80  percent  of  the  total  assets  mid  gross 
revenues  from  omtinuing  (^rations  of 
the  successor  registrant  as  measured 
based  on  pro  forma  combination  of  such 
participating  companies’  most  recendy 
compl^d  fiscal  years  immediately 
prior  to  the  business  combination,  when 
combined  with  the  reporting  history  of 
the  successor  registrant  in  each  case 
satisfy  such  36-month  reporting 
requirement  and 

(2)  The  successor  registrant  has  been 
subject  to  such  continuous  disclosure 
requirements  since  the  business 
combination,  and  is  currendy  in 
compliance  with  its  obligations 
thereunder. 

(g)  Ihis  Form  shall  not  be  used  for 
registration  of  securities  if  no  takeover 
bid  circular  or  issuer  bid  circular  (in  the 
case  of  an  exchange  offer)  or  prospectus 
(in  all  other  cases)  is  prepared  pursuant 
to  the  requkements  of  any  Canaan 
jurisdiction  due  to  the  availability  of  an 
exemption  from  such  requirements. 

(h)  This  Form  shall  not  be  used  if  die 
registrant  or.  in  the  case  of  an  exchange 
offer,  the  issuer  of  the  subjed  securities 
is  an  investment  company  registered  or 


required  to  be  registered  under  the 
Investment  Company  Act  of  1940. 

(i)  Registrants  and  any  non-U.S. 
person  acting  as  trustee  ivith  respect  to 
the  securities  being  registered  shall  eadi 
file  a  Form  F-X  (§  239.42  of  this  duqiter) 
with  the  Commission  at  the  time  of  filing 
this  Form. 

§  239.40  Form  F-10,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  Canadian  issuers. 

(a)  Form  F-10  may  be  used  for  the 
registration  of  securities  imder  the 
Securities  Act  of  1933  (the  ’’Securities 
Act”),  including  securities  to  be  issued 
in  an  exchange  offer  or  in  connection 
with  a  statutory  amalgamation,  merger, 
arrangement  or  other  reorganization 
requiring  the  vote  of  shareholders  of  the 
participating  companies  (a  “business 
combination’’). 

(b)  'This  Form  may  not  be  used  fen* 
registration  of  derivative  securities 
except 

(1)  Warrants,  options  and  rights, 
provided  diet  such  securities  and  the 
underlying  securities  to  which  they 
relate  are  issued  by  the  registrant,  its 
parent  or  an  afiUiate  of  ei^r,  and 

(2)  Convertible  securities,  provided 
that  such  securities  are  convertible  only 
into  securities  of  the  registrant,  its 
parent  or  an  affiliate  of  eidier. 

Instructkm 

For  purposes  of  this  Form,  an  “afRliate”  dl 
a  person  is  anyone  who  beneficiany  owns, 
directly  m  indirectly,  or  exercises  control  at 
direction  over,  more  than  10  pocent  of  die 
outstanding  equity  shares  oi  such  person.  The 
determination  of  a  person’s  affiliates  shall  be 
made  as  of  the  end  of  such  person’s  most 
recently  completed  fiscal  year. 

(c)  Form  F-10  is  available  to  any 
registrant  that: 

(1)  Is  incoiporated  or  organized  under 
the  Laws  of  Canada  or  any  Canadian 
province  or  territory: 

(2)  Is  a  foreign  private  issuer: 

(3)  Has  been  subject  to  the  continuous 
disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a 
period  of  at  least  36  calendar  months 
immediately  preceding  the  filing  of  this 
Form,  and  is  currently  in  compliance 
with  such  obligations,  provided, 
however,  that  in  the  case  of  a  business 
combination,  each  participating 
company  other  than  the  successor 
registrant  must  meet  such  36-month 
reporting  obligation,  except  that  any 
such  participating  company  shall  not  be 
required  to  meet  such  reporting 
requirement  if  other  participating 
companies  whose  assets  and  gross 
revenues,  respectively,  would  contribute 
at  least  80  percent  of  the  total  assets 
and  gross  revenues  from  continuing 


operations  of  the  successor  registrant,  as 
measured  based  on  pro  forma 
combination  of  the  partiefoating 
companies’  most  recently  completed 
fisc^  years,  each  meet  such  reporting 
requirement: 

(4)  Has  an  aggregate  market  value  of 
its  outstanding  equity  shares  of  (CN) 
$360  million  or  more,  provided,  however, 
that  in  the  case  of  a  business 
combination,  the  aggregate  market  value 
of  the  outstanding  shares  of  each 
participating  company  other  than  the 
successor  registrant  is  (CN)  $360  million 
or  more,  except  that  any  such 
participating  company  shall  not  be 
required  to  meet  such  market  value 
requirement  if  other  participating 
companies  whose  assets  and  gross 
revenues,  respectively,  would  contribute 
at  least  80  percent  of  the  total  assets 
and  gross  revenues  from  continuing 
operations  of  the  successor  registrant,  as 
measured  based  on  pro  forma 
combination  of  the  participating 
coD^ianies’  most  recently  completed 
fisc^  years,  each  meet  such  market 
value  requirement:  and 

(5)  Has  an  aggregate  market  value  of 
the  public  float  of  its  outstanding  equity 
shares  of  (CN)  $75  million  or  more; 
provided,  however,  that  in  the  case  of  a 
busineas  combination,  the  aggregate 
market  value  of  the  public  float  of  the 
outstanding  equity  shares  of  each 
participating  company  other  tiian  the 
successor  registrant  is  (CN)  $75  mllUon 
or  more,  except  that  any  such 
participating  company  shall  not  be 
required  to  meet  sudi  public  float 
requirement  if  other  participating 
com;>anie8  whose  assets  and  gross 
revenues,  respectively,  would  contribute 
at  least  80  percent  of  the  total  assets 
and  gross  revenues  from  continuing 
operations  of  the  successor  registrant,  as 
measured  based  on  pro  forma 
combination  of  the  participating 
companies’  most  recently  completed 
fiscal  years,  each  meet  sudi  public  float 
requirement:  and  provided  further,  that 
in  the  case  of  a  business  combination, 
such  public  float  requirement  shall  be 
deemed  satisfled  hi  the  case  of  a 
participating  company  whose  equity 
shares  were  the  subject  of  an  exchange 
ofier  that  was  registered  or  would  have 
been  eligible  for  registration  on  Form  F- 
8.  Form  F-9,  Form  F-10  or  Form  F-80,  or 
a  tender  offer  in  connection  with  which 
Schedule  13E-4F  or  14D-1F  was  filed  or 
could  have  been  filed,  that  terminated 
within  the  last  twelve  months,  if  the 
piarticipating  company  would  have 
satisfied  su^  public  float  requirement 
hnmediatdy  prior  to  commencement  of 
such  exchange  or  tender  offer. 


Federal  Renter  /  Vol.  56,  No.  126  /  Monday,  July  1,  1991  /  Rules  and  Regulations 


Instructions 

1.  For  purpose*  of  diis  Form,  ‘‘foreign 
private  issuer”  shall  be  construed  in 
accordance  with  rule  405  under  the  Securities 
Act 

2.  For  purposes  of  this  Form,  the  ‘‘public 
float”  of  specified  securities  shall  mean  only 
such  securities  held  by  persons  other  than 
a6iliates  of  the  issuer. 

3.  For  purposes  of  this  Form,  “equity 
shares”  shall  mean  common  shares,  non¬ 
voting  equity  shares  and  subordinate  or 
restricted  voting  equity  shares,  but  shall  not 
include  preferred  shares. 

4.  For  purposes  of  this  Form,  the  market 
value  of  outstanding  equity  shares  (whether 
or  not  held  by  affiliates)  shall  be  computed 
by  use  of  the  price  at  which  such  sham  were 
last  sold,  or  the  average  of  the  bid  and  asked 
prices  of  such  shares,  in  the  principal  market 
for  such  shares  as  of  a  date  within  60  days 
prior  to  the  date  of  filing.  If  there  is  no  market 
for  any  of  such  securities,  the  book  value  of 
such  securities  computed  as  of  the  latest 
practicable  date  prior  to  the  Hling  of  this 
Form  shall  be  used  for  purposes  of 
calculatiitg  the  market  value,  unless  the 
issuer  of  such  securities  is  in  bankruptcy  or 
receivership  or  has  an  accumulated  capital 
deficit,  in  which  case  one-third  of  the 
principal  amount,  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(d)  In  the  case  of  an  exchange  offer, 
the  issuer  of  the  securities  to  be 
exchanged  (the  “subject  securities”)  for 
securities  of  the  registrant  shall  be 
incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian 
province  or  territory  and  be  a  foreign 
private  issuer. 

(e)  In  the  case  of  a  business 
combination,  each  participating 
company  shall  be  incorporated  or 
organized  under  the  laws  of  Canada  or 
any  Canadian  province  or  territory  and 
be  a  foreign  private  issuer. 

(f)  In  the  case  of  an  exchange  offer, 
the  securities  to  be  registered  on  this 
Form  shall  be  offered  to  l).S.  holders 
upon  terms  and  conditions  not  less 
favorable  than  those  offered  to  any 
other  holder  of  the  same  class  of  the 
subject  securities. 

(g)  In  the  case  of  a  business 
combination,  the  securities  to  be 
registered  on  this  Form  shall  be  offered 
to  U.S.  holders  upon  terms  and 
conditions  not  less  favorable  than  those 
oR'ered  to  any  other  holder  of  the  same 
class  of  such  securities  of  the 
participating  company. 

Instructions 

1.  For  purposes  of  exduinge  offers,  the  term 
“U.S.  holder”  shall  mean  any  person  whose 
address  appears  on  the  record  of  the  issuer 
of  the  subject  securities,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  the  issuer  of  the  subject  securities 
as  being  located  in  the  United  States. 

2.  For  purposes  oi  business  combinations, 
the  term  “U.Ss.  holder“  shaii  mean  any  person 


whose  address  appears  on  the  records  of  a 
participating  company,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  a  participating  company  as  being 
located  in  the  United  States. 

3.  For  purposes  of  this  Form,  the  class  of 
subject  securities  shall  not  include  any 
seciuities  that  may  be  converted  into  or  are 
exchangeable  for  the  subject  securities. 

(h)  With  respect  to  registration  of  debt 
securities  or  preferred  securities  on  this 
Form,  if  the  registrant  is  a  majority- 
owned  subsidiary,  it  shall  be  deemed  to 
meet  the  requirements  of  paragraphs 
(c](3].  (c](4]  and  (c)(5)  of  this  section  if 
the  parent  of  the  registrant-subsidiary 
meets  the  requirements  of  paragraph  (c) 
of  this  section  and  fully  cuid 
unconditionally  guarantees  the 
securities  being  registered  as  to 
principal  and  interest  (if  debt  securities) 
or  as  to  liquidation  preference, 
redemption  price  and  dividends  (if 
preferred  shares);  provided,  however, 
that  the  securities  of  the  subsidiary  are 
only  convertible  or  exchangeable,  if  at 
all,  for  the  securities  of  the  parent 

(i)  If  the  registrant  is  a  successor 
registrant  subsisting  after  a  business 
combination,  it  shall  be  deemed  to  meet 
the  36-month  reporting  requirement  of 
paragraph  (c)(3)  of  this  section  if: 

(1)  The  time  the  successor  registrant 
has  been  subject  to  the  continuous 
disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada,  when 
added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at 
least  36  calendar  motdhs,  provided, 
however,  that  any  predecessor  need  not 
be  considered  for  purposes  of  the 
reporting  history  calculation  if  the 
reporting  histories  of  predecessors 
whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least 
80  percent  of  the  total  assets  and  gross 
revenues  &om  continuing  operations  of 
the  successor  registrant,  as  measured 
based  on  pro  forma  combination  of  such 
participating  companies’  most  recently 
completed  fiscal  years  immediately 
prior  to  the  business  combination,  when 
combined  with  the  reporting  history  of 
the  successor  registrant  in  eadi  case 
satisfy  such  36-month  reporting 
requirement;  and 

(2)  The  successor  registrant  has  been 
subject  to  such  continuous  disclosure 
requirements  ^nce  the  business 
combination,  and  is  currently  in 
compliance  with  its  obligations 
thereunder. 

(j)  This  Form  shall  not  be  used  for 
registration  of  securities  if  no  takeover 
bid  circulm  or  issuer  bid  circular  (in  the 
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case  of  an  exchange  ofier)  or 
information  circular  (in  the  case  of  a 
business  combination)  or  prospectus  (in 
all  other  cases)  is  prepared  pursuant  to 
the  requirements  of  any  Canadian 
jurisdiction  due  to  the  availability  of  an 
exemption  from  such  requirements. 

(k)  This  Form  shall  not  be  used  if  the 
registrant  or,  in  the  case  of  an  exchange 
offer,  the  issuer  of  the  subject  securities 
is  an  investment  company  registered  or 
required  to  be  registered  under  the 
Investment  Company  Act  of  1940. 

(l)  Registrants  and  any  non-U.S. 
person  acting  as  trustee  with  respect  to 
the  seciuities  being  registered  shall  each 
file  a  Form  F-X  (§  239.42  of  this  chapter) 
with  the  Commission  at  the  time  of  filing 
this  Form. 

§  239.41  Form  F-80,  for  registration  under 
the  Securities  Act  of  1933  of  securitlee  of 
certain  Canadian  issuers  to  be  issued  in 
exchange  offers  or  a  business  combination. 

(a)  Form  F-80  may  be  used  for 
registration  under  the  Securities  Act  of 
1933  (“Securities  Act")  of  securities  to 
be  issued  in  an  exchange  offer  or  in 
connection  with  a  statutory 
amalgamation,  mei^r,  arrangement  or 
other  reorganization  requiring  the  vote 
of  shareholders  of  the  participating 
companies  (a  “business  combination"). 
Securities  may  be  registered  on  this 
Form  whether  they  constitute  the  sole 
consideration  for  such  exchange  offer  or 
business  combination,  or  are  offered  in 
conjunction  with  cash. 

(b)  This  Form  shall  not  be  used  for 
registration  of  securities  if  no  takeover 
bid  circular  or  issuer  bid  circular  (in  the 
case  of  an  exchange  offer)  or 
information  circular  (in  the  case  of  a 
business  combination)  is  prepared 
pursuant  to  the  requirements  of  any 
Canadian  jurisdiction  due  to  the 
availability  of  an  exemption  from  such 
requirements. 

(c)  This  Form  may  not  be  used  for 
registration  of  derivative  securities 
except: 

(1)  Warrants,  options  and  rights, 
provided  that  such  securities  and  the 
underlying  securities  to  which  they 
relate  are  issued  by  the  registrant,  its 
parent  or  an  affiliate  of  either;  and 

(2)  Convertible  securities,  provided 
that  such  securities  are  convertible  only 
into  securities  of  the  registrant,  its 
parent  or  an  affiliate  of  either. 

Instruction 

For  purposes  of  this  Form,  an  “affiliate”  ot 
a  person  fe  anyone  who  benefldalty  owns, 
directly  or  indirectly,  or  exercises  control  or 
direction  over,  more  dian  10  percent  of  the 
outstanding  equity  shares  of  such  person.  The 
detenaination  ot  a  person‘a  afMiates  shall  be 
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made  as  of  the  end  of  such  person's  most 
recently  completed  fiscal  year. 

(d)  In  the  case  of  an  exchange  offer, 
Form  F-80  is  available  to  any  registrant 
that; 

(1)  Is  incorporated  or  organized  under 
the  laws  of  Canada  or  any  Canadian 
province  or  territory; 

(2)  Is  a  foreign  private  issuer, 

(3)  Has  had  a  class  of  its  securities 
listed  on  The  Montreal  Exchange,  The 
Toronto  Stock  Exchange  or  the  Senior 
Board  of  the  Vancouver  Stock  Exchange 
for  the  12  calendar  months  immediately 
preceding  the  Hling  of  this  Form,  has 
been  subject  to  the  continuous 
disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a 
period  of  at  least  36  calendar  months 
immediately  preceding  the  filing  of  this 
Form,  and  is  currently  in  compliance 
with  obligations  arising  from  such  listing 
and  reporting;  and 

(4)  Has  an  aggregate  market  value  of 
the  public  float  of  its  outstanding  equity 
shares  of  (CN)  $75  million  or  more; 
provided,  however,  that  such  public 
float  requirement  need  not  be  satisfied  if 
the  issuer  of  the  securities  to  be 
exchanged  is  also  the  registrant  on  this 
Form. 

Instructions 

1.  For  purposes  of  this  Form,  “foreign 
private  issuer”  shall  be  construed  in 
accordance  with  Rule  405  under  the 
Securities  Act. 

2.  For  purposes  of  this  Form,  “equity 
shares”  shall  mean  common  shares,  non¬ 
voting  equity  shares  and  subordinate  or 
restricted  voting  equity  shares,  but  shall  not 
include  preferr^  shares. 

3.  For  purposes  of  this  Form,  the  “public 
float”  of  specihed  securities  shall  mean  only 
such  securities  held  by  persons  other  than 
afniiates  of  the  issuer. 

4.  For  purposes  of  this  Form,  the  market 
value  of  the  public  float  of  outstanding  equity 
shares  shall  be  computed  by  use  of  the  price 
at  which  such  shares  were  last  sold,  or  the 
average  of  the  bid  and  asked  prices  of  such 
shares,  in  the  principal  market  for  such 
shares  as  of  a  date  within  60  days  prior  to  the 
date  of  filing.  If  there  is  no  market  for  any  of 
such  securities,  the  book  value  of  such 
securities  computed  as  of  the  latest 
practicable  date  prior  to  the  hling  of  this 
Form  shall  be  used  for  purposes  of 
calculating  the  market  value,  unless  the 
issuer  of  such  securities  is  in  bankruptcy  or 
receivership  or  has  an  accumulated  capital 
deficit  in  which  case  one-third  of  the 
principal  amount  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(e)  In  the  case  of  an  exchange  offer, 
the  securities  to  be  registered  on  this 
Form  shall  be  ofrered  to  U.  S.  holders 
upon  terms  and  conditions  not  less 
favorable  than  those  ofrered  to  any 
other  holder  of  the  same  class  of  the 


securities  to  be  exchanged  (the  “subject 
securities”)  for  the  securities  of  the 
registrant. 

(f)  In  the  case  of  an  exchange  offer,  if 
the  registrant  is  a  successor  registrant 
subsisting  after  a  business  combination, 
the  registrant  shall  be  deemed  to  meet 
the  36-month  reporting  requirement  and 
the  12-month  listing  requirement  of 
paragraph  (d)  (3)  of  this  section  if: 

(1)  The  time  the  successor  registrant 
has  been  subject  to  the  continuous 
disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada,  when 
added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at 
least  36  calendar  months,  provided, 
however,  that  any  predecessor  need  not 
be  considered  for  purposes  of  the 
reporting  history  calculation  if  the 
reporting  histories  of  predecessors 
whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least 
80  percent  of  the  total  assets  and  gross 
revenues  from  continuing  operations  of 
the  successor  registrant,  as  measured 
based  on  pro  forma  combination  of  such 
participating  companies'  most  recently 
completed  fiscal  years  immediately 
prior  to  the  business  combination,  when 
combined  With  the  reporting  history  of 
the  successor  registrant  in  each  case 
satisfy  such  36-month  reporting 
requirement; 

(2)  The  time  the  successor  registrant 
has  been  subject  to  the  listing 
requirements  of  the  speciHed  exchanges, 
when  added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at 
least  12  calendar  months,  provided, 
however,  that  any  predecessor  need  not 
be  considered  for  purposes  of  the  listing 
history  calculation  if  the  listing  histories 
of  predecessors  whose  assets  and  gross 
revenues,  respectively,  would  contribute 
at  least  80  percent  of  the  total  assets 
and  gross  revenues  from  continuing 
operations  of  the  successor  registrant,  as 
measured  based  on  pro  forma 
combination  of  such  participating 
companies*  most  recently  completed 
frscal  years  immediately  prior  to  the 
business  combination,  when  combined 
with  the  listing  history  of  the  successor 
registrant  in  each  case  satisfy  such  12- 
month  listing  requirement;  and 

(3)  The  successor  registrant  has  been 
subject  to  such  continuous  disclosure 
requirements  and  listing  requirements 
since  the  business  combination,  and  is 
currently  in  compliance  with  its 
obligations  thereunder. 

(g)  In  the  case  of  an  exchange  offer, 
the  issuer  of  the  subject  securities  shall 


be  incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian 
province  or  territory  and  be  a  foreign 
private  issuer,  and  less  than  40  percent 
of  the  class  of  subject  securities 
outstanding  shall  be  held  by  U.S. 
holders. 

Instructions 

1.  For  purposes  of  exchange  offers,  the  term 
“U.S.  holder”  shall  mean  any  person  whose 
address  appears  on  the  records  of  the  issuer 
of  the  subject  securities,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  the  issuer  of  the  subject  securities 
as  being  located  in  the  United  States. 

2.  With  respect  to  any  tender  offer, 
including  any  exchange  offer,  otherwise 
eligible  to  proceed  in  accordance  with  Rule 
14d-l(b)  under  the  Securities  Exchange  Act 
of  1934  (the  “Exchange  Act”),  the  issuer  of  the 
subject  securities  will  be  presumed  to  be  a 
foreign  private  issuer  and  U.S.  holders  will  be 
presumed  to  hold  less  than  40  percent  of  such 
outstanding  securities,  unless  (a)  the 
aggregate  trading  volume  of  that  class  on 
national  securities  exchanges  in  the  United 
States  and  on  NASDAQ  exceeded  its 
aggregate  trading  volume  on  securities 
exchanges  in  Canada  and  on  the  Canadian 
Dealing  Network,  Inc.  (“CDN”)  over  the  12 
calendar  month  period  prior  to 
commencement  of  this  offer,  or  if  commenced 
in  response  to  a  prior  offer,  over  the  12 
calendar  month  period  prior  to 
commencement  of  the  initial  offer  (based  on 
volume  figures  published  by  such  exchanges 
and  NASDAQ  and  CDN);  (b)  the  most  recent 
annual  report  or  annual  information  form 
filed  or  submitted  by  the  issuer  with 
securities  regulators  of  Ontario,  Quebec, 
British  Columbia  or  Alberta  (or,  if  the  issuer 
of  the  subject  securities  is  not  a  reporting 
issuer  in  any  of  such  provinces,  with  any 
other  Canadian  securities  regulator)  or  with 
the  Commission  indicates  that  U.S.  holders 
hold  40  percent  or  more  of  the  outstanding 
subject  class  of  securities;  or  (c)  the  offeror 
has  actual  knowledge  that  the  level  of  U.S. 
ownership  equals  or  exceeds  40  percent  of 
such  securities. 

3.  For  purposes  of  this  Form,  if  this  Form  is 
Bled  during  the  pendency  of  one  or  more 
ongoing  cash  tender  or  exchange  offers  for 
securities  of  the  class  subject  to  the  offer  that 
was  commenced  or  was  eligible  to  be 
commenced  on  Schedule  13E-4F,  Schedule 
14D-1F,  and/or  Form  F-8  or  Form  F-80,  the 
date  for  calculation  of  U.S.  ownership  shall 
be  the  same  as  that  date  used  by  the  initial 
bidder  or  issuer. 

4.  For  purposes  of  this  Form,  the  class  of 
subject  securities  shall  not  include  any 
securities  that  may  be  converted  into  or  are 
exchangeable  for  the  subject  securities. 

5.  For  purposes  of  exchange  offers,  the 
calculation  of  U.S.  holders  shall  be  made  as 
of  the  end  of  the  subject  issuer's  last  quarter 
or,  if  such  quarter  terminated  within  60  days 
of  the  niing  date,  as  of  the  end  of  such 
issuer's  preceding  quarter. 

(h)  In  the  case  of  a  business 
combination.  Form  F-80  is  available  >f: 
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(1)  Each  company  participating  in  die 
business  combination,  including  the 
successor  registrant,  is  incorporated  or 
organized  under  the  laws  of  Canada  or 
any  Canadian  province  or  territory  and 
is  a  foreign  private  issuer; 

(2)  Each  company  participating  in  the 
business  combination  other  than  the 
successor  registrant  has  had  a  class  of 
its  securities  listed  on  The  Montreal 
Exchange,  The  Toronto  Stock  Exchange 
or  the  Senior  Board  of  the  Vancouver 
Stock  Exchange  for  the  12  calendar 
months  Immediately  preceding  the  filing 
of  this  Form,  has  been  subject  to  the 
continuous  disclosure  requirements  of 
any  securities  commission  or  equivalent 
re^atory  authority  in  Canada  for  a 
period  of  at  least  38  calendar  months 
immediately  preceding  the  filing  of  this 
Form,  and  is  currently  in  compliance 
with  obligations  arising  from  sudi  listing 
and  reporting;  provided,  however,  that 
any  such  participating  company  shall 
not  be  required  to  meet  such  36-m(xith 
reporting  requirement  or  12-month 
listing  requirement  if  other  participating 
companies  whose  assets  and  gross 
revenues,  respectively,  would  contribute 
at  least  80  percent  of  the  total  assets 
and  gross  revenues  fiom  continuing 
operations  of  the  successor  registrant,  as 
measured  based  on  pro  ftmna 
combination  of  the  participating 
companies'  most  recently  completed 
fiscal  years,  each  meet  such  reporting 
and  listing  requirements;  and 

(3)  The  aggregate  market  value  of  the 
public  float  of  the  outstanding  equity 
shares  of  each  company  participating  in 
the  business  combination  other  than  the 
successor  registrant  is  (CN)  $75  million 
or  more;  provided,  however,  that  any 
such  participating  company  shall  not  be 
required  to  meet  such  public  float 
requirement  if  other  participating 
companies  whose  assets  a^  gross 
revenues,  respectively,  would  contribute 
at  least  80  percent  of  the  total  assets 
and  gross  revenues  from  continuing 
operations  of  the  successor  registrant,  as 
measured  based  on  pro  forma 
combination  of  the  participating 
companies'  most  recently  completed 
fiscal  years,  etudi  meet  such  public  float 
requirement;  and.  provided  fiulher,  that 
such  public  float  requirement  shall  be 
deemed  satisfied  in  the  case  of  a 
participating  company  whose  equity 
shares  were  the  subject  of  an  exchange 
ofier  that  was  registered  or  would  have 
been  eligible  for  registration  on  Form  F- 
8,  Form  F-0,  Form  F-10  or  Form  F-8(k  or 
a  tender  offer  in  connection  with  which 
Schedule  13E-4F  or  14D-1F  was  filed  or 
could  have  been  filed,  that  terminated 
within  the  last  twelve  months,  if  the 
participadng  company  would  have 


satisfied  such  public  float  requirement 
immediately  prior  to  commencement  of 
such  exchange  or  tender  ofier. 

(i)  In  the  case  of  a  business 
combination,  less  than  40  percent  of  the 
class  of  securities  to  be  offered  by  the 
successor  registrant  shall  be  held  by 
U.S.  holders,  as  if  measured  immediately 
after  completion  of  the  business 
combination. 

Instructions 

1.  For  purposes  of  business  combinations, 
the  term  *n.S.  boider"  shall  mean  any  person 
whose  address  appears  on  the  records  of  a 
participating  company,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  a  participating  company  as  being 
located  in  the  United  States. 

2.  For  purposes  of  business  combinations, 
the  calculation  of  U.S.  holders  shall  be  made 
by  a  participant  as  of  the  end  of  such 
participant’s  last  quarter  or.  if  such  qaarter 
terminated  within  60  days  of  the  filing  date, 
as  of  the  end  of  such  participant's  pre<»ding 
quarter. 

(j)  In  the  case  of  a  business 
combination,  the  securities  to  be 
registered  on  this  Form  shall  be  offered 
to  U.S.  holders  upon  terms  and 
conditions  not  less  favorable  than  those 
offered  to  any  other  holder  of  the  same 
class  of  such  securities  of  the 
participating  company. 

jk)  lliis  Form  shall  not  be  used  if  the 
registrant  or,  in  the  case  of  an  exchange 
offer,  the  issuer  of  the  subject  securities 
is  an  investment  company  registered  or 
required  to  be  registered  undiw  the 
Investment  Cmnpany  Act  of  1940. 

(I)  Registrants  and  any  non-U.S. 
person  acting  as  trustee  with  respect  to 
the  securities  being  registered  shall  each 
file  a  Form  F-X  (S  239.42  of  this  diapter) 
with  the  Commission  at  the  time  of  filing 
this  Form. 

S  239.42  Form  F-X,  for  appointment  of 
agent  for  service  of  procM  by  issuers 
registering  securitiee  on  Form  F-8,  F-0,  F- 
10  or  F-SO  (§$  239.38, 239.39. 239.40  or 
239.41  of  this  Chapter),  or  registering 
securities  or  fiiing  periodic  reports  on  Form 
40-F  (§  249.240f  Of  this  chapter),  or  by  any 
issuer  or  other  non-U.8.  person  fiiing 
tender  ofter  documents  on  Schedule  13E- 
4F,  140-1F  or  140-9F  0$  240.13e-102, 
24ai4d-102  or  24ai4d-103  Of  this 
chapter),  or  by  any  non-U.&  person  acting 
as  trustee  with  respect  to  securHfes 
registered  on  Form  F-7  (f  23tJ7  of  this 
chapter),  F-0^  F-0,  F-10  or  F*8a 

Form  F-X  shall  be  filed  with  the 
Commission; 

(a)  By  any  issuer  registering  securities 
on  Fonn  P-8,  P-0,  P-10  or  P-00  under  tiie 
Sectirities  Act  of  1933; 

(bj  ^  any  issuer  registering  securities 
on  Porm  40^  under  the  Securities 
Exchange  Act  of  1934; 


(c)  By  any  issuer  filing  a  periodic 
report  on  Porm  40-F,  if  it  has  not 
previously  filed  a  Form  P-X  in 
connection  with  the  class  of  securities  in 
relation  to  whidi  the  obligation  to  file  a 
report  on  Form  40-P  arises; 

(d)  By  any  Issuer  or  other  non-U.S. 
person  filing  tender  offer  documents  on 
Schedule  13E-4F,  14D-1F  or  14D-9F;  and 

(e)  By  any  non-U.S.  person  acting  as 
trustee  with  respect  to  securities 
registered  on  Form  F-7,  P-8,  P-9,  F-10  or 
F-80. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

40.  The  authority  citati<m  for  part  240 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  77c.  77d.  77s.  TTttt  78c. 
78d.  781  Taj.  78/.  78ni,  78n.  78o,  78p.  78b.  78w, 
78x,  79q,  791, 80U-29, 80a-87,  unlem  otiwrwim 
noted. 

Section  240.3b-€  is  also  issued  under  IS 
U.S.a  771  77g.  77h,  77).  778(a). 

Section  24ai2g-3  is  also  issued  tinder  15 
U.S.C  77f,  77g.  77h,  77).  77s(a). 

Section  24ai2g3-2  is  also  issued  under  15 
U.S.a  771  77g,  77h,  77).  77s(a). 

Section  24ai4d-l  is  also  issued  under  15 
U.S.C  77g.  77).  778(a).  77ttt(a).  791. 80a-37. 

Section  240.14e-2  is  also  issued  under  15 
U.S.C  77g,  TTh.  77s(a).  77sss.  79t.  80a-37(a). 

Section  240.15d-5  is  also  issued  under  15 
U.S.C  77f.  77g.  TTh.  77).  778(a). 

Section  240.15d-10  is  also  issned  under  IS 
U.S.C.  80a-20(a).  80a-37(a), 

41.  The  authority  citations  following 
S  §  240.3812-3, 24a3b-8. 240.12g-3. 
24ai2g3-2, 24ai3a-16. 24ai3e-4. 
240.14d-l,  240.14e-2.  240.15d-5  and 
240.15d-10  are  removed. 

42.  By  revising  paragraph  (b)  to 
§  2403812-3  to  read  as  follows: 

S  240.3a12-3  Exemptions  from  sections 
14(a).  14(b),  14(ch  14(f)  and  16  for  sscurWss 
of  certain  foreign  leeuens. 

*  *  •  •  • 

(b)  Securities  registered  by  a  foreign 
private  issuer,  as  defined  In  Rule  Sb^ 

(§  240.3b-4  of  this  chapter),  shall  be 
exempt  ffom  sections  14(a),  14(b).  14(c). 
14(f)  and  16  of  the  Act. 

43.  By  revising  paragraph  (b)(l)(i)  of 
S  240.3b-6  to  read  as  follows: 

ja40i3b-6  Liability  for  certain  statements 
by  Issuere. 

*  •  •  #  • 

(b)-  *  • 

(!)••• 

(i)  At  the  time  such  statements  are 
made  or  reaffirmed,  either  the  issuer  Is 
subject  to  tfie  reporting  requirements  of 
section  13(aJ  or  l!^d)  (ff  tiie  Securities 
Exchange  Act  of  1934  and  has  complied 
with  tfie  reqtdrements  of  Rni»13a-1  or 
15d-l  thereunder,  if  applicable,  to  file  its 


iIiM: 
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most  recent  annual  report  on  Form  10-K 
or  Form  2Q-F  or  Form  40-F:  or  if  the 
issuer  is  not  subject  to  the  reporting 
requirements  of  section  13(a]  or  15(d)  of 
the  Securities  Exchange  Act  of  1934,  the 
statements  are  made  in  a  registration 
statement  Hied  under  the  Securities  Act 
of  1933  or  pursuant  to  section  12  (b)  or 
(g)  of  the  ^curities  Exchange  Act  of 
1934,  and 

***** 

44.  By  revising  paragraphs  (a),  (b)  and 
(c)(2)  and  removing  paragraph  (c)(3)  to 
§  240.12g-3  to  read  as  follows: 

§  240. 1 2g-3  Registration  of  securities  of 
successor  Issuers. 

(a)  Where  in  connection  with  a 
succession  by  merger,  consolidation, 
exchange  of  securities  or  acquisition  of 
assets,  equity  securities  of  an  issuer,  not 
previously  registered  pursuant  to  section 
12  of  the  Act,  are  issued  to  the  holders 
of  any  class  of  equity  securities  of 
another  issuer  which  is  registered 
pursuant  to  section  12  of  the  Act,  the 
class  of  securities  so  issued  shall  be 
deemed  to  be  registered  under  section 
12  of  the  Act  imless  upon  consummation 
of  the  succession  such  class  is  exempt 
from  such  registration  other  than  by 
Rule  12g3-2  (§  240.12g3-2  of  this 
chapter)  or  all  securities  of  such  class 
are  held  of  record  by  less  than  300 
persons  or  the  securities  issued  in 
connection  with  the  succession  were 
registered  on  Form  F-8  or  Form  F-80 

(§  239.38  or  §  239.41  of  this  chapter)  and 
following  the  succession  the  successor 
would  not  be  required  to  register  such 
class  of  securities  under  section  12  but 
for  this  section. 

(b)  Where  in  connection  with  a 
succession  by  merger,  consolidation, 
exchange  of  securities  or  acquisition  of 
assets,  equity  securities  of  an  issuer, 
which  are  not  registered  pursuant  to 
section  12  of  the  Act,  are  issued  to  the 
holders  of  any  class  of  equity  securities 
of  another  issuer  which  is  required  to 
file  a  registration  statement  pursuant  to 
section  12  but  has  not  yet  done  so,  the 
duty  to  nie  such  statement  shall  be 
deemed  to  have  been  assumed  by  the 
issuer  of  the  class  of  securities  so  issued 
and  such  issuer  shall  file  a  registration 
statement  pursuant  to  section  12  of  the 
Act  with  respect  to  such  class  within  the 
period  of  time  the  predecessor  issuer 
would  have  been  required  to  file  such  a 
statement  unless  upon  consummation  of 
the  succession  such  class  is  exempt 
from  such  registration  other  than  by 
Rule  12g3-2  or  all  securities  of  such 
class  are  held  of  record  by  less  than  300 
persons  or  the  securities  issued  in 
connection  with  the  succession  were 
registered  on  Form  F-8  or  Form  F-80 
and  following  the  succession  the 


successor  would  not  be  required  to 
register  such  class  of  securities  under 
section  12  but  for  this  section. 

(c)  *  *  * 

(2)  A  foreign  private  issuer  shall  be 
eligible  to  Hie  on  Form  20-F  and  to  use 
the  exemption  in  Rule  3al2-3. 

***** 

45.  By  revising  paragraphs  (b)(4), 
(d)(1)  and  (d)(2)  of  S  240.12g3-2  to  read 
as  follows: 

§  240. 1 2g3-2  Exemptiont  for  American 
depositary  receipts  and  certain  foreign 
securities. 

***** 

(b)  *  *  * 

(4)  Only  one  complete  copy  of  any 
information  or  document  need  be 
furnished  imder  paragraph  (b)(1)  of  this 
section.  Such  information  and 
documents  need  not  be  under  cover  of 
any  prescribed  form  and  shall  not  be 
deemed  to  be  “filed”  with  the 
Commission  or  otherwise  subject  to  the 
liabilities  of  section  18  of  the  Act.  Press 
releases  and  all  other  communications 
or  materials  distributed  directly  to 
securityholders  of  each  class  of 
securities  to  which  the  exemption 
relates  shall  be  in  English.  English 
versions  or  adequate  summaries  in 
English  may  be  furnished  in  lieu  of 
original  English  translations.  No  other 
documents  need  be  furnished  unless  the 
issuer  has  prepared  or  caused  to  be 
prepared,  ^glish  translations,  versions, 
or  summaries  of  them.  If  no  English 
translations,  versions,  or  summaries 
have  been  prepared,  a  brief  description 
in  English  of  any  such  documents  shall 
be  fimiished.  Information  or  documents 
in  a  language  other  than  English  are  not 
required  to  be  furnished.  If  practicable, 
the  Commission  Hie  number  shall 
appear  on  the  information  furnished  or 
in  an  accompanying  letter.  Any 
information  or  document  previously  sent 
to  the  Commission  under  cover  of  Form 
40-F  or  Form  6-K  need  not  be  furnished 
under  paragraph  (b)(1)  of  this  section. 
***** 

(d)  - 

(1)  Securities  of  a  foreign  private 
issuer  that  has  or  has  had  during  the 
prior  eighteen  months  any  securities 
registered  imder  section  12  of  the  Act  or 
a  reporting  obligation  (suspended  or 
active)  under  section  15(d)  of  the  Act 
(other  than  arising  solely  by  virtue  of  the 
use  of  Form  F-7,  F-8,  F-0,  F-10  or  F-80) ; 

(2)  Securities  of  a  foreign  private 
issuer  issued  in  a  transaction  (other  than 
a  transaction  registered  on  Form  F-8.  F- 
9,  F-10  or  F-80)  to  acquire  by  merger, 
consolidation,  exchange  of  securities  or 
acquisition  of  assets,  another  issuer  that 
had  securities  registered  under  section 


12  of  the  Act  or  a  reporting  obligation 
(suspended  or  active)  under  section 
15(d)  of  the  Act;  and 

***** 

46.  By  adding  §  240.12h-4  to  read  as 
follows: 

§  240.12h-4  Exemption  from  duty  to  file 
reports  under  section  15(d). 

An  issuer  shall  be  exempt  from  the 
duty  under  section  15(d)  of  the  Act  to 
file  reports  required  by  section  13(a)  of 
the  Act  with  respect  to  securities 
registered  under  the  Securities  Act  of 
1933  on  Form  F-7,  Form  F-8  or  Form  F- 
80,  provided  that  the  issuer  is  exempt 
from  the  obligations  of  Section  12(gj  of 
the  Act  pursuant  to  Rule  12g3-2(b). 

47.  By  adding  §  240.13a-3  to  read  as 
follows: 

§  240.13a-3  Reporting  by  Form  40-F 
registrant 

A  registrant  that  is  eligible  to  use 
Forms  40-F  and  6-K  and  Hies  reports  in 
accordance  therewith  shall  be  deemed 
to  satisfy  the  requirements  of  Regulation 
13A  (§5  240.13a-l  through  240.13a-17  of 
this  chapter). 

48.  By  revising  paragraph  (g)(1)  and 
the  Note  following  paragraph  (i)  to 

§  240.13a-10  to  read  as  follows: 

§  240.13a-10  Transition  reports. 
***** 

(g)(1)  Paragraphs  (a)  through  (f)  of  this 
section  shall  not  apply  to  foreign  private 
issuers. 

***** 

(i)  *  •  * 

Note. — In  addition  to  the  report  or  reports 
to  be  filed  pursuant  to  this  section,  every 
issuer,  except  a  foreign  private  issuer  or  an 
investment  company  required  to  file  reports 
pursuant  to  Rule  30bl-l  under  the  Investment 
Company  Act  of  1940,  that  changes  its  fiscal 
closing  date  is  required  to  file  a  report  on 
Form  8-K  responding  to  Item  8  thereof  within 
the  period  specified  in  General  Instruction  B. 
1.  to  that  form. 

49.  By  revising  paragraph  (a)  of 
§  240.13a-16  to  read  as  follows: 

§  240.13a-16  Reports  of  foreign  private 
issuers  on  Form  6-K  (17  CFR  249.306). 

(a)  Every  foreign  private  issuer  which 
is  subject  to  Rule  13a-l  (17  CFR  240.13a- 
1]  shall  make  reports  on  Form  &-K, 
except  that  this  rule  shall  not  apply  to: 

(1)  Investment  companies  required  to 
file  reports  pursuant  to  Rule  30bl-l  [17 
CFR  270.30bl-l):  or 

(2)  Issuers  of  American  depositary 
receipts  for  securities  of  any  foreign 
issuer. 

***** 

50.  By  amending  $  240.13e-4  to 
redesignate  paragraph  (g)  as  (h)  and  to 
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add  a  new  paragraph  (g)  to  read  as 
follows: 

§  240.13»-4  Tender  offers  by  issuers. 

*  •  •  *  • 

;  (g)  The  requirements  of  section  13(e) 

(1)  of  the  Act  and  Rule  13e-4  and 
Schedule  13E-4  thereunder  shall  be 
deemed  satisfied  with  respect  to  any 
issuer  tender  o^er,  including  any 
exchange  offer,  where  the  issuer  is 
incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian 
province  or  territory,  is  a  foreign  private 
issuer,  and  is  not  an  investment 
company  registered  or  required  to  be 
registered  under  the  Investment 
'  Company  Act  of  1940,  if  less  than  40 

percent  of  the  class  of  securities  that  is 
[  the  subject  of  the  tender  offer  is  held  by 

U.  S.  holders,  and  the  tender  offer  is 
subject  to,  and  the  issuer  complies  with, 

I  the  laws,  regulations  and  policies  of 

Canada  and/or  any  of  its  provinces  or 
>  territories  governing  the  conduct  of  the 

'  offer  (unless  the  issuer  has  received  an 

exemption(s)  ffom,  and  the  issuer  tender 
offer  does  not  comply  with, 

1  requirements  that  otherwise  would  be 

!  prescribed  by  this  section),  provided 

that: 

(1)  Where  the  consideration  for  an 

!  issuer  tender  offer  subject  to  this 

paragraph  consists  solely  of  cash,  the 
entire  disclosure  document  or 
documents  required  to  be  furnished  to 
holders  of  the  class  of  securities  to  be 
acquired  shall  be  filed  with  the 
Commission  on  Schedule  13E-4F 
(§  240.13e-102)  and  disseminated  to 
shareholders  residing  in  the  United 
States  in  accordance  with  such 
Canadian  laws,  regulations  and  policies; 
or 

(2)  Where  the  consideration  for  an 
issuer  tender  offer  subject  to  this 
paragraph  includes  securities  to  be 
issued  pursuant  to  the  offer,  any 
registration  statement  and/or 
prospectus  relating  thereto  shall  be  filed 
with  the  Commission  along  with  the 
Schedule  13E-4F  referred  to  in 
paragraph  (g)(1)  of  this  section,  and 
shall  be  disseminated,  together  with  the 
home  jurisdiction  document(s) 
accompanying  such  Schedule,  to 
shareholders  of  the  issuer  residing  in  the 
United  States  in  accordance  with  such 
Canadian  laws,  regulations  and  policies. 

Note:  Notwithstanding  the  grant  of  an 
exemption  from  one  or  more  of  the  applicable 
Canadian  regulatory  provisions  imposing 
requirements  that  otherwise  would  be 
prescribed  by  this  section,  the  issuer  tender 
offer  will  be  eligible  to  proceed  in  accordance 
with  the  requirements  of  this  section  if  the 
Commission  by  order  determines  that  the 
appl'cable  Canadian  regulatory  provisions 


are  adequate  to  protect  the  interest  of 
investors. 

***** 

51.  By  adding  S  240.13e-102  to  read  as 
follows: 

§  240.13e-102  Schedule  13E-4F.  Tender 
offer  statement  pursuant  to  section  13<e) 
(1)  of  the  Securities  Exchange  Act  of  1934 
and  §  240.13e-4  thereunder. 

Securities  and  Exchange  Commission 
Washington,  DC  20549 
Schedule  13E-4F 

Issuer  Tender  Offer  Statement  Pursuant  to 
Section  13(e)(1)  of  the  Securities  Exchange 
Act  of  1934 

(Amendment  No _ J 


(Exact  name  of  Issuer  as  specified  in  its 
charter) 


(Translation  of  Issuer's  Name  into  English 
(if  applicable) ) 


(Jurisdiction  of  Issuer's  Incorporation  or 
Organization) 


(Namejs)  of  Person(s)  Filing  Statement) 


(Title  of  Class  of  Seciuities) 


(CUSIP  Number  of  Class  of  Securities)  (if 
applicable) 


(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
person  authorized  to  receive  notices  and 
communications  on  behalf  of  the  person(s) 
niing  statement) 


(Date  tender  offer  first  published,  sent  or 
given  to  securityholders) 

Calculation  of  Filing  Fee  * 

Transaction  Valuation 
Amount  of  Filing  Fee 
*  Set  forth  the  amount  on  which  the  filing 
fee  is  calculated  and  state  how  it  was 
determined.  See  General  Instruction  II.  C.  for 
rules  governing  the  calculation  of  the  filing 
fee. 

[  ]  Check  box  if  any  part  of  the  fee  is  offset 
as  provided  by  Rule  0-ll(a)(2)  and 
identify  the  filing  with  which  the 
offsetting  fee  was  previously  paid. 
Identify  the  previous  filing  by 
registration  statement  number,  or  the 
Form  or  Schedule  and  the  date  of  its 
filing. 

Amount  Previously  Paid: _ ._ 

Registration  No.: _ 

Filing  Party: 

Form: _ Date  Filed: - 

General  Instructions 

I.  Eligibility  Requirements  for  Use  of 
Schedule  13E-4F 

A.  Schedule  13E-4F  may  be  used  by  any 
foreign  private  issuer  if:  (1)  The  issuer  is 


incorporated  or  organized  under  the  laws  of 
Canada  or  any  Canadian  province  or 
territory;  (2)  the  issuer  is  making  a  cash 
tender  or  exchange  offer  for  the  issuer's  own 
securities;  and  (3)  less  than  40  percent  of  the 
class  of  such  issuer's  securities  outstanding 
that  is  the  subject  of  the  tender  offer  is  held 
by  U.S.  holders.  The  calculation  of  securities 
held  by  U.S.  holders  shall  be  made  as  of  the 
end  of  the  issuer's  last  quarter  or,  if  such 
quarter  terminated  within  60  days  of  the  filing 
date,  as  of  the  end  of  the  issuer's  preceding 
quarter. 

Instructions 

1.  For  purposes  of  this  Schedule,  “foreign 
private  issuer”  shall  be  construed  in 
accordance  with  Rule  405  under  the 
Securities  Act. 

2.  For  purposes  of  this  Schedule,  the  term 
“U.S.  holder"  shall  mean  any  person  whose 
address  appears  on  the  records  of  the  issuer, 
any  voting  trustee,  any  depositary,  any  share 
transfer  agent  or  any  person  acting  in  a 
similar  capacity  on  behalf  of  the  issuer  as 
being  located  in  the  United  States. 

3.  If  this  Schedule  is  filed  during  the 
pendency  of  one  or  more  ongoing  cash  tender 
or  exchange  offers  for  securities  of  the  class 
subject  to  this  offer  that  was  commenced  or 
was  eligible  to  be  commenced  on  Schedule 
14D-1F  and/or  Form  F-8  or  Form  F-80,  the 
date  for  calculation  of  U.S.  ownership  for 
purposes  of  this  Schedule  shall  be  the  same 
as  that  date  used  by  the  initial  bidder  or 
issuer. 

4.  For  purposes  of  this  Schedule,  the  class 
of  subject  securities  shall  not  include  any 
securities  that  may  be  converted  into  or  are 
exchangeable  for  the  subject  securities. 

B.  Any  issuer  using  this  Schedule  must 
extend  the  cash  tender  or  exchange  offer  to 
U.S.  holders  of  the  class  of  securities  subject 
to  the  offer  upon  terms  and  conditions  not 
less  favorable  than  those  extended  to  any 
other  holder  of  the  same  class  of  such 
securities,  and  must  comply  with  the 
requirements  of  any  Canadian  federal, 
provincial  and/or  territorial  law,  regulation 
or  policy  relating  to  the  terms  and  conditions 
of  the  offer. 

C.  This  Schedule  shall  not  be  used  if  the 
issuer  is  an  investment  company  registered  or 
required  to  be  registered  under  the 
Investment  Company  Act  of  1940. 

II.  Filing  Instructions  and  Fees 

A.  Five  copies  of  this  Schedule  and  any 
amendment  thereto  (see  part  1,  Item  l.(b)), 
including  all  exhibits  and  any  other  paper  or 
document  hied  as  part  of  the  Schedule,  shall 
be  filed  with  the  Commission  at  its  principal 
office.  Each  copy  shall  be  bound,  stapled  or 
otherwise  compiled  in  one  or  more  parts, 
without  stiff  covers.  The  binding  shall  be 
made  on  the  side  or  stitching  margin  in  such 
manner  as  to  leave  the  reading  matter  legible. 
Three  additional  copies  of  the  Schedule  and 
any  amendment  thereto,  similarly  bound,  also 
shall  be  filed.  No  exhibits  are  required  to 
accompany  such  additional  copies. 

B.  The  original  and  at  least  one  copy  of  this 
Schedule  and  any  amendments  thereto  shall 
be  signed  manually  by  the  persons  specified 
herein.  Unsigned  copies  shall  be  conformed. 
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C  At  the  time  of  filing  this  Schedule  with 
the  Commission,  the  issuer  shall  pay  to  the 
Comnnission  in  accordance  with  Rule  0-11  of 
the  Exchange  Act,  a  fee  in  U,S.  dollars  in  the 
amount  prescribed  by  section  13(e)(3)  of  the 
Exchange  Act  See  also  Rule  0-0  of  the 
Exchange  Act 

(1)  Tim  value  of  the  securities  to  be 
acquired  scdely  for  cash  shall  be  the  amount 
of  cash  to  be  paid  for  them,  calculated  into 
U,S.  dollars. 

(2)  The  value  of  the  securities  to  be 
acquired  with  securities  or  other  non-cash 
consideration,  whether  or  not  in  combination 
with  a  cash  payment  for  the  same  securities, 
shall  be  based  on  the  market  value  of  the 
securities  to  be  acquired  by  the  issuer  as 
established  in  accordance  with  paragraph  (3) 
of  this  section. 

(3)  When  the  fee  is  based  upon  the  market 
value  of  the  securities,  such  market  value 
shall  be  established  by  either  the  average  of 
the  high  and  low  prices  reported  on  the 
consolidated  reporting  system  (for  exchange- 
traded  securities  and  last  sale  reported  for 
over-the-counter  securities)  or  the  average  of 
the  bid  and  asked  price  (for  other  over-the- 
counter  securities)  as  of  a  specified  date 
within  5  business  days  prior  to  the  date  of 
filing  the  Schedule.  If  there  is  no  market  for 
the  securities  to  be  acquired  by  die  issuer,  die 
value  shall  be  based  upon  the  book  value  of 
such  securities  computed  as  of  the  latest 
practicable  date  prior  to  the  date  of  filing  of 
the  Schedule,  unless  the  issuer  of  the 
securities  is  in  bankruptcy  or  receivership  or 
has  an  accumulated  capital  deficit,  in  which 
case  one-third  of  the  principal  amount,  par 
value  or  stated  value  of  such  securities  shall 
be  used. 

D.  If  at  any  dme  after  the  inidal  payment  of 
the  fee  the  aggregate  consideration  offered  is 
increased,  an  additional  filing  fee  based  upon 
such  increase  shall  be  paid  with  the  requi^ 
amended  filing. 

E.  If  any  part  of  the  document  ot 
documents  to  be  sent  to  shareholders  is  in  a 
language  other  than  English,  it  shall  be 
accompanied  by  a  translaticm  in  English.  If 
any  other  part  of  this  Schedule,  or  any  exhibit 
or  other  paper  or  document  filed  as  part  of 
the  schedule,  is  in  a  foreign  language,  it  shall 
be  accompanied  by  a  substantive  summary, 
version  or  translation  in  the  EngHsh  language. 

F.  The  manually  signed  original  (tf  the 
Schedule  or  any  amendment  thereto  shall  be 
numbered  sequentially  (in  addition  to  any 
internal  numbering  which  otherwise  may  be 
present)  by  handwritten,  typed,  printed  or 
other  legible  form  of  notation  from  the  first 
page  of  the  document  through  the  last  page  of 
that  document  and  any  exhibits  or 
attachments  thereto.  Further,  the  total 
number  of  pages  contained  in  a  numbered 
original  shall  be  set  forth  on  the  first  page  irf 
the  document 

in.  Compliance  with  the  Exchange  Act 

A.  Pursuant  to  Rule  13e-4(g)  under  the 
Exchange  Act  the  issuer  shall  be  deemed  to 
comply  with  the  requirements  of  section 
13(e)(1)  of  the  Exdmnge  Act  and  Rule  13e-4 
and  Schedule  13E-4  thereunder  in  connection 
with  a  cash  tender  or  exchange  offer  for 
securities  that  may  be  made  pursuant  to  this 
Schedule,  provided  t/iat,  if  an  exemption  has 


been  granted  from  the  requirements  of 
Canadian  federal,  provincial  and/or 
territorial  laws,  regulations  or  policies,  and 
the  tender  offer  does  not  comply  with 
requirements  that  otherwise  would  be 
prescribed  by  Rule  13e-4,  the  issuer  (absent 
an  order  from  the  Commission)  shall  comity 
with  the  provisions  of  section  13(e)(1)  and 
Rule  13e-4  and  Schedule  13E-4  thereunder. 

B.  Any  cash  tender  or  exchange  c^er  made 
pursuant  to  this  Schedule  is  not  exempt  fiom 
the  antifraud  provisions  of  section  10(b)  of 
the  Exchange  Act  and  Rule  lOb-6  thereunder, 
section  13(e)(1)  of  the  Exchange  Act  and  Rule 
13e-4(b)(l)  Aereunder,  and  section  14(e)  of 
the  Exchange  Act  and  Rule  14e-3  thereunder, 
and  this  Schedule  shall  be  deemed  “filed”  for 
purposes  of  section  18  of  the  Exchange  Act. 

C.  The  issuer's  attention  is  directed  to  Rule 
lOb-6  under  the  Exchange  Act,  in  die  case  of 
an  issuer  exchange  offer,  and  Rule  lOb-13 
under  the  Exchange  Act,  in  the  case  of  an 
issuer  cash  tender  offer  or  issuer  exchange 
offer.  [5^  Exchange  Act  Release  No.  29355 
(June  21, 1991)  containing  exemptions  from 
Rules  lOb-6  and  lOb-13.  ] 

Part  I — Information  Required  To  Be  Sent  to 
Shareholders 

Item  1.  Home  Jurisdiction  Documents 

(a)  This  Schedule  shall  be  accompanied  by 
the  entire  disclosure  document  or  documents 
required  to  be  delivered  to  holders  of 
securities  to  be  acquired  by  die  issuer  in  the 
proposed  transaction  pursuant  to  the  laws, 
regulations  or  policies  of  the  Canadian 
jurisdiction  in  which  the  issuer  is 
incorporated  or  organized,  and  any  other 
Canadian  federal,  provincial  and/or 
territorial  law,  regulation  or  pcdicy  relating  to 
the  terms  and  o^itions  of  the  offer.  The 
Schedule  need  not  include  any  documents 
incorporated  by  reference  into  such 
disclosure  document(s)  and  not  distributed  to 
offerees  pursuant  to  any  such  law,  regulation 
or  policy. 

(b)  Any  amendment  made  by  the  issuer  to 
a  home  Jurisdiction  document  or  documents 
shall  be  filed  with  the  Commission  under 
cover  of  this  Schedule,  which  must  indicate 
on  the  cover  page  the  number  of  the 
amendment 

(c)  In  an  exchange  offer  where  securities  of 
the  issuer  have  been  or  are  to  be  offered  or 
cancelled  in  the  transaction,  such  securities 
shall  be  registered  on  forms  promulgated  by 
the  Commission  under  the  Securities  Act  of 
1933  including,  where  available,  the 
Commission’s  Form  F-8  or  F-80  providing  for 
inclusion  in  that  registration  statement  of  the 
home  Jurisdiction  prospectus. 

Item  2.  Informational  Legends 

The  following  legends,  to  the  extent 
applicable,  shall  appear  on  the  outside  front 
cover  page  of  the  home  Jurisdictim 
document(s)  in  bold-face  roman  type  at  least 
as  high  as  ten-point  modem  type  and  at  least 
two-points  leaded: 

‘This  tender  offer  is  made  by  a  foreign 
issuer  for  its  own  securities,  and  while  the 
offer  is  subject  to  disclosure  requirements  of 
the  country  in  which  the  issuer  is 
incorporated  or  organized,  investors  should 
be  aware  that  these  requirements  are 
different  from  those  of  the  United  States. 


Financial  statements  included  herein,  if  any, 
have  been  prepared  in  accordance  with 
foreign  generally  accepted  accounting 
prindples  and  thus  may  not  be  comparable  to 
financial  statements  of  United  States 
companies. 

"The  enforcement  by  investors  of  dvil 
liabilities  under  the  federal  securities  laws 
may  be  affected  adversely  by  the  fact  that 
the  issuer  is  located  in  a  foreign  country,  and 
that  some  or  aR  of  its  officers  and  directors 
are  residents  of  a  foreign  country. 

“Investors  riiould  be  aware  that  the  issuer 
or  its  affiliates,  directly  or  indirectly,  may  bid 
for  or  make  purchases  of  the  securities  of  the 
issuer  subject  to  the  offer,  m  of  its  related 
securities,  during  the  period  of  the  issuer 
tender  offer,  as  permitted  by  apjdicable 
Canadian  laws  or  provincial  laws  or 
regulations.” 

Part  D — informatiem  Not  Required  To  Be  Sent 
to  Shareholders 

The  exhibits  specified  below  shall  be  filed 
as  part  of  the  Schedule,  but  are  not  required 
to  be  sent  to  shareholders  unless  so  required 
pursuant  to  the  laws,  regulations  or  policies 
of  Canada  and/or  any  of  its  provinces  or 
territories.  Exhibits  shall  be  lettered  or 
numbered  appropriately  for  convenient 
reference. 

(1)  Hie  any  reports  or  information  that,  in 
accordance  with  the  requirements  of  the 
home  Jurisdiction(s),  must  be  made  publicly 
available  by  the  issuer  in  connection  with  the 
transaction,  but  need  not  be  disseminated  to 
shareholders. 

(2)  File  copies  of  any  documents 
incorporated  by  reference  into  the  home 
Jurisdiction  doemnentfs) . 

(3)  If  any  name  is  signed  to  the  Schedule 
pursuant  to  powm-  of  attorney,  manually 
signed  cx^ies  of  any  such  power  oi  attorney 
shall  be  filed.  If  the  name  of  any  officer 
signing  on  behalf  of  the  issuer  is  signed 
pursuant  to  a  power  of  attorney,  certified 
copies  of  a  resolution  of  the  issuer's  board  of 
directors  authorizing  such  signature  also  shall 
be  filed. 

Part  III — ^Undertakings  and  Consent  to 
Service  of  Process 

1.  Undertakings 

The  Sdiedule  shall  set  forth  the  following 
undertakings  of  the  issuer 

(a)  The  issuer  undertakes  to  make 
available,  in  person  or  by  telephone, 
representatives  to  respond  to  inquiries  made 
by  the  Commission  staff,  and  to  furnish 
promptly,  when  requested  to  do  so  by  the 
Commission  staff,  information  relating  to  this 
Schedule  or  to  transactions  in  said  securities. 

(b)  The  issuer  also  undertakes  to  disclose 
in  the  United  States,  on  the  same  basis  as  it 
is  required  to  make  such  disclosure  pursuant 
to  af^icable  Canadian  federal  and/or 
provincial  or  territorial  laws,  regulations  or 
policies,  or  othowise  discloses,  information 
regarding  purchases  of  the  issuer's  securities 
in  connection  with  the  cash  tender  or 
exdiange  offer  covered  by  this  Schedule. 

Such  information  shall  be  set  forth  in 
amendments  to  this  Schedule. 
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2.  Consent  to  Service  of  Process 

(a)  At  the  time  of  61ing  this  Schedule,  the 
issuer  shall  61e  with  the  Commission  a 
written  irrevocable  consent  and  power  of 
attorney  on  Form  F-X. 

(b)  Any  change  to  the  name  or  address  of  a 
registrant’s  agent  for  service  shall  be 
communicated  promptly  to  the  Commission 
by  amendment  to  Form  F-X  referencing  the 
file  number  of  the  registrant. 

Part  rv — Signatures 

A.  The  Schedule  shall  be  signed  by  each 
person  on  whose  behalf  the  S^edule  is  hied 
or  its  authorized  representative.  If  the 
Schedule  is  signed  on  behalf  of  a  person  by 
his  authorized  representative  (other  than  an 
executive  o^icer  or  general  partner  of  the 
company),  evidence  of  the  representative's 
authority  shall  be  61ed  with  the  Schedule. 

B.  The  name  of  each  person  who  signs  the 
Schedule  shall  be  typed  or  printed  beneath 
his  signature. 

C  By  signing  this  Schedule,  the  person(s) 
filing  the  Schedule  consents  without  power  of 
revocation  that  any  administrative  subpoena 
may  be  served,  or  any  administrative 
proceeding,  civil  suit  or  civil  action  where  the 
cause  of  action  arises  out  of  or  relates  to  or 
concerns  any  offering  made  or  purported  to 
be  made  in  connection  with  the  filing  on 
Schedule  13E-4F  or  any  purchases  or  sales  of 
any  security  in  connection  therewith,  may  be 
commenced  against  it  in  any  administrative 
tribunal  or  in  any  appropriate  court  in  any 
place  subject  to  the  jurisdiction  of  any  state 
or  of  the  United  States  by  service  of  said 
subpoena  or  process  upon  the  registrant's 
designated  agent 

After  due  inquiry  and  to  the  best  of  my 
knowledge  and  belief,  I  certify  that  the 
information  set  forth  in  this  statement  is  true, 
complete  and  correct 


(Signature) 


(Name  and  Title) 


(Date) 

52.  By  amending  §  240.14d-l  to 
redesignate  paragraph  (b)  as  (c)  and  to 
add  a  new  paragraph  (b)  and  Notes 
thereto  to  read  as  follows: 

§  240.14d-1  Scope  of  and  defirtitiona 
applicable  to  Regulations  14D  and  14E. 
***** 

(b)  The  requirements  imposed  by 
sections  14(d)(1)  through  14(d)(7)  of  the 
Act,  Regulation  14D  and  Schedules  14D- 
1  and  14D-9  thereunder,  and  Rule  14e-l 
of  Regulation  14E  under  the  Act,  shall  be 
deemed  satisfied  with  respect  to  any 
tender  offer,  including  any  exchange 
offer,  for  the  securities  of  an  issuer 
incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian 
province  or  territory,  if  such  issuer  is  a 
foreign  private  issuer  and  is  not  an 
investment  company  registered  or 
required  to  be  registered  under  the 
Investment  Company  Act  of  1940,  if  less 
than  40  percent  of  the  class  of  securities 
outstanding  that  is  the  subject  of  the 


tender  offer  is  held  by  U.S.  holders,  and 
the  tender  offer  is  subject  to,  and  the 
bidder  complies  with,  the  laws, 
regulations  and  policies  of  Canada  and/ 
or  any  of  its  provinces  or  territories 
governing  the  conduct  of  the  offer 
(unless  the  bidder  has  received  an 
exemption(s)  fi'om,  and  the  tender  offer 
does  not  comply  with,  requirements  that 
otherwise  would  be  prescribed  by 
Regulation  140  or  14E),  provided  that: 

(1)  In  the  case  of  tender  offers  subject 
to  section  14(d)(1)  of  the  Act,  where  the 
consideration  for  a  tender  offer  subject 
to  this  section  consists  solely  of  cash, 
the  entire  disclosure  document  or 
documents  required  to  be  furnished  to 
holders  of  the  class  of  securities  to  be 
acquired  shall  be  filed  with  the 
Commission  on  Schedule  14D-1F 

(§  240.14d-102)  and  disseminated  to 
shareholders  of  the  subject  company 
residing  in  the  United  States  in 
accordance  with  such  Canadian  laws, 
regulations  and  policies;  or 

(2)  Where  the  consideration  for  a 
tender  offer  subject  to  this  section 
includes  securities  of  the  bidder  to  be 
issued  pursuant  to  the  offer,  any 
registration  statement  and/or 
prospectus  relating  thereto  shall  be  filed 
with  the  Commission  along  with  the 
Schedule  14D-1F  referred  to  in 
paragraph  (b)(1)  of  this  section,  and 
shall  be  disseminated,  together  with  the 
home  jurisdiction  document(s) 
accompanying  such  Schedule,  to 
shareholders  of  the  subject  company 
residing  in  the  United  States  in 
accordance  with  such  Canadian  laws, 
regulations  and  policies. 

Notes:  1.  For  purposes  of  any  tender  offer, 
including  any  exchange  offer,  otherwise 
eligible  to  proceed  in  accordance  with  Rule 
14d-l(b)  imder  the  Act,  the  issuer  of  tlie 
subject  securities  will  be  presumed  to  be  a 
foreign  private  issuer  and  U.S.  holders  will  be 
presumed  to  hold  less  than  40  percent  of  such 
outstanding  securities,  unless  (a)  the 
aggregate  trading  volume  of  that  class  on 
national  securities  exchanges  in  the  United 
States  and  on  NASDAQ  exceeded  its 
aggregate  trading  volume  on  securities 
exchanges  in  Canada  and  on  the  Canadian 
Dealing  Network.  Inc.  (“CDN")  over  the  12 
calendar  month  period  prior  to 
commencement  of  this  offer,  or  if  commenced 
in  response  to  a  prior  offer,  over  the  12 
calendar  month  period  prior  to  the 
commencement  of  the  initial  offer  (based  on 
volume  figures  published  by  such  exchanges 
and  NASDAQ  and  CON);  (b)  the  most  recent 
annual  report  or  annual  information  form 
filed  or  submitted  by  the  issuer  with 
securities  regulators  of  Ontario,  Quebec, 
British  Columbia  or  Alberta  (or,  if  the  issuer 
of  the  subject  securities  is  not  a  reporting 
issuer  in  any  of  such  provinces,  with  any 
other  Canadian  securities  regulator)  or  with 
the  Commission  indicates  that  U.S.  holders 
hold  40  percent  or  more  of  the  outstanding 


subject  class  of  securities;  or  (c)  the  offeror 
has  actual  knowledge  that  the  level  of  U.S. 
ownership  equals  or  exceeds  40  percent  of 
such  securities. 

2.  Notwithstanding  the  grant  of  an 
exemption  from  one  or  more  of  the  applicable 
Canadian  regulatory  provisions  imposing 
requirements  that  otherwise  would  be 
prescribed  by  Regulation  14D  or  14E,  the 
tender  offer  will  be  eligible  to  proceed  in 
accordance  with  the  requirements  of  this 
section  if  the  Commission  by  order 
determines  that  the  applicable  Canadian 
regulatory  provisions  are  adequate  to  protect 
the  interest  of  investors. 
***** 

53.  By  adding  §  240.14d-102  to  read  as 
follows: 

$240,146-102  Schedule  14D-1F.  Tender 
offer  statement  pursuant  to  rule  14d-1(b) 
under  the  Securities  Exchange  Act  of  1934. 

Securities  and  Exchange  Commission 
Washington,  DC 
Schedule  14D-1F 

Tender  Offer  Statement  Pursuant  to  Rule 
14d-l(b)  Under  the  Securities  Exchange  Act 
of  1934 

[Amendment  No _ ] 


(Name  of  Subject  Company  [Issuer]) 


(Translation  of  Subject  Company's  (Issuer’s) 
name  into  English  (if  applicable)) 


(Jurisdiction  of  Subject  Company's  [Issuer's] 
Incorporation  or  Oiganization) 


(Bidder) 


(Title  of  Class  of  Securities) 


(CUSIP  Number  of  Class  of  Securities  (if 
applicable)) 


(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
person(s)  authorized  to  receive  notices  and 
communications  on  behalf  of  bidder) 


(Date  tender  offer  first  published,  sent  or 
given  to  securityholders) 

Calculation  of  Filing  Fee* 

Transaction  Valuation 
Amount  of  Filing  Fee 
*  Set  forth  the  amount  on  which  the  filing 
fee  is  calculated  and  state  how  it  was 
determined.  See  General  Instruction  II.  C.  for 
rules  governing  the  calculation  of  the  filing 
fee. 

[  ]  Check  box  if  any  part  of  the  fee  is  offset 
as  provided  by  Rule  O-ll(a)  (2)  and 
identify  the  filing  with  which  the 
offsetting  fee  was  previously  paid. 
Identify  the  previous  filing  by 
registration  statement  number,  or  the 
Form  or  Schedule  and  the  date  of  its 
filing. 

Amount  Previously  Paid:  - 

Registration  No.: - - - 
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Filing  Party: - 

Form: - 

Date  Filed; - 

General  Instructions 

1.  Eligibility  Requirements  for  Use  of 
Schedtde  14D-1F 

A.  Schedule  14D-1F  may  be  used  by  any 
person  making  a  ca^  tender  or  exchange 
o^er  (the  "bidder")  for  securities  of  any 
issuer  incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian  province  or 
territory  that  is  a  foreign  private  issuer, 
where  less  than  40  percent  of  the  outstanding 
class  of  such  issuer's  securities  that  is  the 
subject  of  the  offer  is  held  by  U.S.  holders. 
The  calculation  of  U.S.  holdm  Aall  be  made 
as  of  the  end  of  the  subject  issuer’s  last 
quarter  or,  if  such  quarter  terminated  within 
60  days  of  the  filing  date,  as  of  the  end  of 
such  issuer’s  preceding  quarter. 

Instructions 

1.  For  purposes  of  this  Schedule,  “foreign 
private  issuer”  shall  be  construed  in 
accordance  with  Rule  405  under  the 
Securities  Act. 

2.  For  purposes  of  this  Schedule,  the  term 
“U.  S.  hcridm"  riiall  mean  any  person  wdiose 
address  appears  on  the  reco^s  of  the  issuer, 
any  voting  trustee,  any  depositary,  any  share 
transfer  agent  or  any  person  acting  in  a 
similar  capacity  on  behalf  of  the  issuer  as 
being  located  in  the  United  States. 

3.  With  respect  to  any  tender  offer, 
including  any  exchange  offer,  otherwise 
riigible  to  proceed  in  accwdance  with  Rule 
14d-l(b)  under  the  Securities  Exchange  Act 
of  1934  (the  “Exchange  Act”),  the  issuer  of  the 
subject  securities  rvill  be  presumed  to  be  a 
foreign  private  issuer  and  U..S.  boldos  will 
be  presumed  to  hold  less  than  40  percent  of 
such  outstanding  seciuities,  unless  (a)  the 
aggregate  trading  volume  of  that  class  on 
national  securities  exchanges  in  the  United 
States  and  on  NASDAQ  exceeded  its 
aggregate  trading  volume  on  securities 
exchanges  in  Canada  and  on  the  Canadian 
Dealing  Network,  Inc.  (“CDN”)  over  the  12 
calendar  month  period  prior  to 
commencement  of  this  offer,  or  if  commenced 
in  response  to  a  prior  offer,  over  the  12 
calendar  month  period  prior  to 
commencement  of  the  initial  offer  (based  on 
volume  figures  published  by  such  exchanges 
and  NA^AQ  and  CDN) ;  (b)  the  most  recent 
annual  report  or  annual  information  form 
filed  or  submitted  by  the  issuer  with 
securities  regulators  of  Ontario.  Quebec, 
British  Columbia  or  Alberta  (or,  if  the  issuer 
of  the  subject  securities  is  not  a  reporting 
issuer  in  any  of  such  provinces,  with  any 
other  Canadian  securities  regulator)  or  with 
the  Commission  indicates  that  U.  S.  holders 
hold  40  percent  or  more  of  the  subject  class  of 
securities:  or  (c)  the  offeror  has  actual 
knowledge  that  the  level  of  U.  S.  ownership 
equals  or  exceeds  40  percent  of  such 
securities. 

4.  If  this  Schedule  is  filed  during  the 
pendency  of  one  or  more  ongoing  cash  tender 
or  exchange  offers  for  securities  of  the  class 
subject  to  this  offer  that  was  commenced  or 
was  eligible  to  be  commenced  on  Schedule 
13E-4F,  Schedule  14D-1F  and/or  Form  F-6  or 
Form  F-80,  the  date  for  calculation  of  U.  S. 


ownership  for  purposes  of  this  Schedule  shall 
be  the  same  as  that  date  used  by  the  initial 
bidder  or  issuer. 

5.  For  purposes  of  this  Schedule,  the  class 
of  subject  securities  shall  not  include  any 
securities  that  may  be  converted  into  or  are 
exchangeable  for  the  subject  securities. 

B.  Any  bidder  using  diis  Sdiedole  must 
extend  the  cash  tender  or  exchange  offer  to 
U.  S.  holders  of  securities  of  the  subject 
company  upon  terms  and  conditions  not  less 
favorable  than  those  extended  to  any  other 
bolder  of  such  securities,  and  must  comply 
with  the  requirements  of  any  Canadian 
federal,  provincial  and/or  territorial  law, 
regulation  or  policy  relating  to  the  terms  and 
conditions  of  the  offer. 

C.  This  Schedule  shall  not  be  used  if  the 
subject  company  is  an  investment  company 
regi^ered  or  required  to  be  registered  under 
the  Investment  Company  Act  of  1940. 

D.  This  Schedule  shall  not  be  used  to 
comply  with  the  reporting  requirements  of 
section  13(d)  of  the  Exchange  Act  Persons 
using  this  Schedule  are  reminded  of  their 
obligation  to  file  or  update  a  Schedule  13D 
where  required  by  section  13(d)(1)  of  the 
Exchange  Act  and  the  Commission’s  rules 
and  re^ilations  thereunder. 

n.  Filing  Instructiaiis  and  Fee 

A.  Five  copies  of  this  Schedule  and  any 
amendment  thereto  (see  part  1.  item  1(b)), 
including  all  exhibits  and  any  other  paper  or 
document  filed  as  part  of  the  Schedule,  sbaU 
be  filed  with  the  Conunission  at  its  principal 
office.  Each  copy  shall  be  bound,  stapled  or 
otherwise  compiled  in  one  or  more  parts, 
without  stiff  covers.  ’The  binding  shall  be 
made  on  the  side  or  stitching  margin  in  such 
maimer  as  to  leave  the  reading  matter  legible. 
Three  additional  copies  of  the  Schedule  and 
any  amendment  thereto,  similarty  bound,  abo 
shall  be  filed.  No  exhibits  are  required  to 
accmnpany  such  additional  copies. 

B.  The  original  and  at  least  one  copy  of  this 
Schedule  and  any  amendments  thereto  shall 
be  signed  manually  by  the  persons  specified 
herein.  Unsigned  copies  shall  be  conformed. 

C.  At  the  time  of  filing  this  Schedule  with 
the  Commission,  the  bidder  shall  pay  to  die 
Commission  in  accordance  with  Rule  0-11  of 
the  Exchange  Ad,  a  fee  in  U.  S.  dollars  in  the 
amount  prescribed  by  sedion  14(a)(3)  of  the 
Exchange  Ad.  See  also  Rule  0-6  under  the 
Exchange  Ad. 

(1)  Where  the  bidder  is  offering  securities 
or  other  non-cash  consideration  for  some  or 
all  of  the  securities  to  be  acquired,  whether 
or  not  in  combination  with  a  cash  payment 
for  the  same  securities,  the  value  of  die 
consideration  riiall  be  based  on  the  market 
value  of  die  securities  to  be  received  by  the 
bidder  as  established  by  paragraph  3  of  this 
section. 

(2)  If  diere  is  no  market  for  the  securities  to 
be  acquired  by  the  bidder,  the  book  value  of 
such  securities  computed  as  of  the  latest 
pradicable  date  prior  to  the  date  of  filing  the 
Schedule  shall  be  used,  unless  the  issuer  of 
such  securities  is  in  bankruptcy  or 
receivership  or  has  an  accumulated  capital 
deficit  in  whidi  case  one-third  of  the 
principal  amount,  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(3)  When  the  fee  is  based  upon  the  maricet 
value  of  the  securities,  such  market  value 


shall  be  calculated  upon  the  basis  of  either 
the  average  of  the  hi^  and  low  prices 
reported  in  the  consolidated  reporting  system 
(for  exchange  traded  securities  and  last  sale 
reported  for  over-the-counter  securities)  or 
the  average  of  the  bid  and  asked  price  (for 
other  over-die-counter  securities)  as  a 
specified  date  within  five  business  days  prior 
to  the  date  of  filing  the  Schedule. 

D.  If  at  any  time  after  the  initial  pajnnent  of 
the  fee  the  aggregate  consideraticm  offered  is 
increased,  an  additional  filing  fee  based  upon 
such  increase  shall  be  paid  with  die  required 
amended  filing. 

E.  If  any  part  of  the  document  or 
documents  to  be  sent  to  shareholders  is  in  a 
foreign  language,  it  shall  be  accompanied  by 
a  translation  in  English.  If  any  other  part  of 
this  Sdiedule,  or  any  exhibit  or  other  paper 
or  document  filed  as  part  of  the  Schedule,  is 
in  a  language  other  than  English,  it  shall  be 
accompanied  by  a  substantive  summary, 
version  or  tran^tion  in  the  Englirii  language. 

F.  The  manually  signed  original  of  the 
Sdiedule  or  any  amendment  thereto  shall  be 
numbered  sequentially  (in  addition  to  any 
internal  numbering  wUch  odierwise  may  be 
present)  by  handwritten,  typed,  printed  or 
other  l^Ue  form  ot  notation  from  the  first 
page  of  the  document  throu^  the  last  page  of 
diat  document  and  any  exhibits  or 
attadiments  thereta  Further,  the  total 
number  of  pages  contained  in  a  numbered 
original  shall  be  set  forth  on  the  first  page  of 
the  document. 

in.  Compliance  With  the  Exchanga  Act 

A.  Pursuant  to  Rule  14d-l(b)  under  the 
Exchange  Act  die  bidder  shall  be  deemed  to 
comply  with  the  requirements  of  sections 
14(dMl)  throu^  14(d)(7)  of  the  Exchange  Ad, 
Regulation  14D  under  the  Exchange  Ad  and 
Schedule  14D-1  thereunder,  and  Rule  14e-l 
under  Regulation  14E  of  the  Exchange  Ad,  in 
connection  with  a  cash  tender  or  exchange 
offer  for  securities  that  may  be  made 
pursuant  to  this  Schedule;  provided  that,  if  an 
exemption  has  been  granted  from 
requirements  of  Canadian  federal,  provincial, 
and/or  territorial  laws,  regulations  or 
policies,  and  the  tender  offer  does  not  comply 
with  requirements  that  otherwise  would  be 
prescribed  by  Regulation  14D  or  14E,  the 
bidder  (absent  an  order  from  the 
Commission)  shall  comply  with  the 
provisions  of  sections  14(d)(1)  through 
14(d)(7),  Regulation  14D  and  Schedule  14D-1 
thereunder,  and  Rule  14e-l  under  Regulation 
14E 

B.  Any  cash  lender  or  exchange  offer  made 
pursuant  to  this  Schedule  is  not  exenqit  from 
the  antifraud  provisions  of  section  10(b)  of 
the  Exchange  Act  and  Rule  lOb-5  thereunder, 
and  section  14(e)  of  the  Exchange  Act  and 
Rule  14e-3  thereunder,  and  this  Schedule 
shall  be  deemed  “filed"  for  purposes  of 
section  18  of  the  Exchange  Act 

C.  The  bidder's  attention  is  directed  to  Rule 
lOb-6  under  the  Exchange  Act  in  the  case  of 
an  exchange  offer,  and  to  Rule  lOb-13  under 
the  Exdiange  Act  for  any  exchange  or  cash 
tender  offer.  (See  Exchange  Act  Release  No. 
29355  ()une  21. 1991)  containing  exemptions 
from  Rules  lOb-6  and  lOb-13.] 
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PART  1— INFORMATION  REQUIRED  TO 
BE  SENT  TO  SHAREHOLDERS 

Item  1.  Home  Jurisdiction  Documents 

(a)  This  Schedule  shall  be  accompanied  by 
the  entire  disclosure  document  or  documents 
required  to  be  delivered  to  holders  of 
securities  to  be  acquired  in  the  proposed 
transaction  by  the  bidder  pursuant  to  the 
laws,  regulations  or  policies  of  Canada  and/ 
or  any  of  its  provinces  or  territories  governing 
the  conduct  of  the  tender  offer.  It  shall  not 
include  any  documents  incorporated  by 
reference  into  such  disclosure  document(s) 
and  not  distributed  to  offerees  pursuant  to 
any  such  law,  regulation  or  policy. 

(b)  Any  amendment  made  by  the  bidder  to 
a  home  jurisdiction  document  or  documents 
shall  be  Tiled  with  the  Commission  under 
cover  of  this  Schedule,  which  must  indicate 
on  the  cover  page  the  number  of  the 
amendment. 

(c)  In  an  exchange  offer  where  securities  of 
the  bidder  have  been  or  are  to  be  offered  or 
cancelled  in  the  transaction,  such  securities 
shall  be  registered  on  forms  promulgated  by 
the  Commission  under  the  Securities  Act  of 
1933  including,  where  available,  the 
Commission's  Form  F-8  or  F-80  providing  for 
inclusion  in  that  registration  statement  of  the 
home  jurisdiction  prospectus. 

Item  Z  Informational  Legends 

The  following  legends,  to  the  extent 
applicable,  shall  appear  on  the  outside  front 
cover  page  of  the  home-jurisdiction 
document(s)  in  bold-face  roman  type  at  least 
as  high  as  ten-point  modem  type  and  at  least 
two  points  leaded: 

"liiis  tender  offer  is  made  for  the  securities 
of  a  foreign  issuer  and  while  the  offer  is 
subject  to  disclosure  requirements  of  the 
country  in  which  the  subject  company  is 
incorporated  or  organized,  investors  should 
be  aware  that  these  requirements  are 
different  from  those  of  the  United  States. 
Financial  statements  included  herein,  if  any, 
have  been  prepared  in  accordance  with 
foreign  generally  accepted  accounting 
principles  and  thus  may  not  be  comparable  to 
ffnandal  statements  of  United  States 
companies. 

“The  enforcement  by  investors  of  civil 
liabilities  under  the  federal  securities  laws 
may  be  affected  adversely  by  the  fact  that 
the  subject  company  is  located  in  a  foreign 
country,  and  that  some  or  all  of  its  officers 
and  directors  are  residents  of  a  foreign 
country. 

“Investors  should  be  aware  that  the  bidder 
or  its  affiliates,  directly  or  indirectly,  may  bid 
for  or  make  purchases  of  the  issuer’s 
securities  subject  to  the  offer,  or  of  the 
issuer's  related  securities,  during  the  period 
of  the  tender  offer,  as  permitted  by  applicable 
Canadian  laws  or  provincial  laws  or 
regulations.  “ 

In  the  case  of  an  exchange  offer 

“Investors  should  be  aware  that  the  bidder 
or  its  affiliates,  directly  or  indirectly,  may  bid 
for  or  make  purchases  of  the  issuer's 
securities  subject  to  the  offer  or  of  the 
issuer's  related  securities,  or  of  the  bidder’s 
securities  to  be  distributed  or  of  the  bidder’s 
related  securities,  during  the  period  of  the 
tender  offer,  as  permitted  by  applicable 


Canadian  laws  or  provincial  laws  or 
regulations.  “ 

PART  n — Information  Not  Required  to  be 
Sent  to  Shareholders 

The  exhibits  specified  below  shall  be  fried 
as  part  of  the  Schedule,  but  are  not  required 
to  be  sent  to  shareholders  unless  so  required 
pursuant  to  the  laws,  regulations  or  policies 
of  Canada  and/or  any  of  its  provinces  or 
territories.  Exhibits  shall  be  appropriately 
lettered  or  numbered  for  convenient 
reference. 

(1)  File  any  reports  or  information  that,  in 
accordance  with  the  requirements  of  the 
home  jurisdictlon(s),  must  be  made  publicly 
available  by  the  bidder  in  connection  with 
the  transaction  but  need  not  be  disseminated 
to  shareholders. 

(2)  File  copies  of  any  documents 
incorporated  by  reference  into  the  home 
jurisdiction  document(s). 

(3)  If  any  name  is  signed  to  this  Schedule 
pursuant  to  power  of  attorney,  manually 
signed  copies  of  any  such  power  of  attorney 
shall  be  fried.  If  the  name  of  any  officer 
signing  on  behalf  of  the  bidder  is  signed 
pursuant  to  a  power  of  attorney,  certifred 
copies  of  the  bidder’s  board  of  directors 
authorizing  such  signature  also  shall  be  fried. 
PART  III — Undertakings  and  Consent  to 
Service  of  Process 

1.  Undertakings 

The  Schedule  shall  set  forth  the  following 
undertakings  of  the  bidden 

a.  The  bidder  undertakes  to  make 
available,  in  person  or  by  telephone, 
representatives  to  respond  to  inquiries  made 
by  the  Commission  staff,  and  to  furnish 
promptly,  when  requested  to  do  so  by  the 
Commission  staff,  information  relating  to  this 
Schedule  or  to  transacticms  in  said  securities. 

b.  The  bidder  undertakes  to  disclose  in  the 
United  States,  on  the  same  basis  as  it  is 
required  to  make  such  disclosure  pursuant  to 
applicable  Canadian  federal  and/or 
provincial  or  territorial  laws,  regulations  or 
policies,  or  otherwise  discloses,  information 
regarding  purchases  of  the  issuer’s  securities 
in  connection  with  the  cash  tender  or 
exchange  offer  covered  by  this  Schedule. 
Such  information  shall  be  set  forth  in 
amendments  to  this  Schedule. 

c.  In  the  case  of  an  exchange  offer 

The  bidder  undertakes  to  disclose  in  the 

United  States,  on  the  same  basis  as  it  is 
required  to  make  such  disclosure  pursuant  to 
any  applicable  Canadian  federal  and/or 
provincial  or  territorial  law,  regulation  or 
policy,  or  otherwise  discloses,  information 
regaining  purchases  of  .the  issuer’s  or  bidder’s 
securities  in  connection  with  the  offer. 

2.  Consent  to  Service  of  Process 

(a)  At  the  time  of  frling  this  Schedule,  the 
bidder  (if  a  non-U.  S.  person)  shall  file  with 
the  Commission  a  written  irrevocable 
consent  and  power  of  attorney  on  Form  F-X. 

(b)  Any  change  to  the  name  or  address  of  a 
registrant’s  agent  for  service  shall  be 
communicated  promptly  to  the  Commission 
by  amendment  to  Form  F-X  referencing  the 
frle  number  of  the  registrant. 

Part  rv — Signatures 

A.  The  Schedule  shall  be  signed  by  each 
person  on  whose  behalf  the  Schedule  is  fried 


or  its  authorized  representative.  If  the 
Schedule  is  signed  on  behalf  of  a  person  by 
his  authorized  representative  (other  than  an 
executive  officer  or  general  partner  of  the 
bidder),  evidence  of  the  representative’s 
authority  shall  be  fried  with  the  Schedule. 

B.  The  name  and  any  title  of  each  person 
who  signs  the  Schedule  shall  be  typed  or 
printed  beneath  his  signature. 

C.  By  signing  this  Schedule,  the  bidder 
consents  without  power  of  revocation  that 
any  administrative  subpoena  may  be  served, 
or  any  administrative  proceeding,  dvil  suit  or 
civil  action  where  the  cause  of  action  arises 
out  of  or  relates  to  or  concerns  any  offering 
made  or  purported  to  be  made  in  connection 
with  the  frling  on  Schedule  14D-1F  or  any 
purchases  or  sales  of  any  security  in 
connection  therewith,  may  be  commenced 
against  it  in  any  administrative  tribunal  or  in 
any  appropriate  court  in  any  place  subject  to 
the  jurisdiction  of  any  state  or  of  the  United 
States  by  service  of  said  subpoena  or  process 
upon  the  registrant’s  designated  agent. 

After  due  inquiry  and  to  the  best  of  my 
knowledge  and  belief,  I  certify  that  the 
information  set  forth  in  this  statement  is  true, 
complete  and  correct. 


(Signature) 

(Name  and  Title) 

(Date) 

54.  By  adding  §  240.14d-103  to  read  as 
follows: 

§240,14d>103  Schedule  14D-9F, 
SoUcitation/reconMnendation  statement 
pursuant  to  section  14(dX4)  of  the 
Securities  Exchange  Act  of  1934  and  rules 
14d-1(b)  and  14e-2(c)  thereunder. 

Securities  and  Exchange  Commission 
Washington,  DC  20549 
Schedule  14D-9F 

Solicitation/Recommendation  Statement 
Pursuant  to  Section  14(d)(4)  of  the 
Securities  Exchange  Act  of  1934  and  Rules 
14d-l(b)  and  14e-2(c)  Thereunder 
[Amendment  No - ] 

(Name  of  Subject  Company  [Issuer]) 

(Translation  of  Subject  Company’s 
[Issuer’s]  Name  into  English  (if  applicable)) 

(Jurisdiction  of  Subject  Company’s 
[Issuer’s]  Incorporation  or  Organization) 

(Namejs)  of  Person(s)  Filing  Statement) 

(Title  of  Class  of  Securities) 

(CUSEP  Number  of  Class  of  Securities  (if 
applicable) ) 

(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
peTson(s)  authorized  to  receive  notices  and 
communications  on  behalf  of  the  per8on(s) 
frling  statement) 
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General  Instructions 

L  Eligibility  Requirements  for  Use  of 
Scheme  14D-9F 

A.  Schedule  14D-9F  is  used  by  any  issuer 
incorporated  or  organized  under  the  laws  of 
Canada  or  any  Canadian  province  or 
territory  that  is  a  foreign  private  issuer  (the 
“subject  company") ,  or  by  any  director  or 
officer  of  such  issuer,  where  the  issuer  is  the 
subject  of  a  cash  tender  or  exchange  offer  for 
a  class  of  its  securities  filed  on  Schedule 
14D-1F. 

For  purposes  of  this  Schedule,  “foreign 
private  issuer"  shall  be  construed  in 
accordance  with  Rule  405  under  the 
Securities  Act. 

B.  Any  person(s)  using  this  Schedule  must 
comply  with  the  requirements  of  any 
Canadian  federal,  provincial  and/or 
territorial  law,  regulation  or  policy  relating  to 
a  recommendation  by  the  subject  issuer's 
board  of  directors,  or  any  director  or  ofTicer 
thereof,  with  respect  to  the  offer. 

II.  Filing  Instructions 

A.  Five  copies  of  this  Schedule  and  any 
amendment  thereto  (see  part  1.  Item  l.(b)) , 
including  all  exhibits  and  any  other  paper  or 
document  filed  as  part  of  the  Schedule,  shall 
be  filed  with  the  Commission  at  its  principal 
o^ice.  Each  copy  shall  be  bound,  stapled  or 
otherwise  compiled  in  one  or  more  parts, 
without  stiff  covers.  The  binding  shall  be 
made  on  the  side  or  stitching  margin  in  such 
manner  as  to  leave  the  reading  matter  legible. 
Three  additional  copies  of  the  Schedule  and 
any  amendment  thereto,  similarly  bound,  also 
shall  be  filed.  No  exhibits  are  required  to 
accompany  such  additional  copies. 

B.  The  original  and  at  least  one  copy  of  this 
Schedule  and  any  amendments  thereto  shall 
be  signed  manually  by  the  persons  specified 
herein.  Unsigned  copies  shall  be  conformed. 

C.  If  any  part  of  the  document  or 
documents  to  be  sent  to  shareholders  is  in  a 
language  other  than  English,  it  shall  be 
accompanied  by  a  translation  in  English.  If 
any  other  part  of  this  Schedule,  or  any  exhibit 
or  other  paper  or  document  filed  as  part  of 
this  Schedule,  is  in  a  language  other  than 
English,  it  shall  be  accompanied  by  a 
substantive  summary,  version  or  translation 
in  the  English  language. 

D.  The  manually  signed  original  of  the 
Schedule  or  any  amendment  thereto  shall  be 
numbered  sequentially  (in  addition  to  any 
internal  numbering  which  otherwise  may  be 
present)  by  handwritten,  typed,  printed  or 
other  legible  form  of  notation  from  the  first 
page  of  the  document  through  the  last  page  of 
that  document  and  any  exhibits  or 
attachments  thereto.  Further,  the  total 
number  of  pages  contained  in  a  numbered 
original  shall  be  set  forth  on  the  first  page  of 
the  document. 

III.  Compliance  with  the  Exchange  Act 

A.  Pursuant  to  Rule  14e-2(c)  under  the 
Securities  Exchange  Act  of  1934  (the 
“Exchange  Act"),  this  Schedule  shall  be  filed 
by  an  issuer,  a  class  of  the  securities  of  which 
is  the  subject  of  a  cash  tender  or  exchange 
offer  filed  on  Schedule  14D-1F,  and  may  be 
filed  by  any  director  or  officer  of  such  issuer. 

B.  Any  recommendation  with  respect  to  a 
cash  tender  or  exchange  offer  for  a  class  of 


securities  of  the  subject  company  made 
pursuant  to  this  Schedule  is  not  exempt  from 
the  antifi'aud  provisions  of  section  10(b)  of 
the  Exchange  Act  and  Rule  lOb-5  thereunder 
and  section  14(e)  of  the  Exchange  Act  and 
Rule  14e-3  thereunder,  and  this  Schedule 
shall  be  deemed  “filed”  with  the  Commission 
for  purposes  of  section  18  of  the  Exchange 
Act. 

Part  I — Information  Required  To  Be  Sent  to 
Shareholders 

Item  1.  Home  Jurisdiction  Documents 

(a)  This  Schedule  shall  be  accompanied  by 
the  entire  disclosure  document  or  documents 
required  to  be  delivered  to  holders  of 
securities  to  be  acquired  in  the  proposed 
transaction  pursuant  to  the  laws,  regulations 
or  policies  of  Canada  and/or  any  of  its 
provinces  or  territories  governing  the  conduct 
of  the  offer.  It  shall  not  include  any 
documents  incorporated  by  reference  into 
such  disclosure  document(s)  and  not 
distributed  to  offerees  pursuant  to  any  such 
law,  regulation  or  policy. 

(b)  Any  amendment  made  to  a  home 
jurisdiction  document  or  documents  shall  be 
filed  with  the  Commission  under  cover  of  this 
Schedule,  which  must  indicate  on  the  cover 
page  the  number  of  the  amendment. 

Item  2.  Informational  Legends 

The  following  legends,  to  the  extent 
applicable,  shall  appear  on  the  outside  front 
cover  page  of  the  home  jurisdiction 
document(s)  in  bold-face  roman  type  at  least 
as  high  as  ten-point  modem  type  and  at  least 
two  points  leaded: 

“liiis  tender  offer  is  made  for  the  securities 
of  a  foreign  issuer  and  while  the  offer  is 
subject  to  disclosure  requirements  of  the 
country  in  which  the  subject  issuer  is 
incorporated  or  organized,  investors  should 
be  aware  that  these  requirements  are 
different  fi^m  those  of  the  United  States. 
Financial  statements  included  herein,  if  any, 
have  been  prepared  in  accordance  with 
foreign  generally  accepted  accounting 
principles  and  thus  may  not  be  comparable  to 
financied  statements  of  United  States 
companies. 

“l^e  enforcement  by  investors  of  civil 
liabilities  under  the  federal  securities  laws 
may  be  affected  adversely  by  the  fact  that 
the  issuer  is  located  in  a  foreign  country,  and 
that  some  or  all  of  its  officers  and  directors 
are  residents  of  a  foreign  country.” 

Part  II — Information  Not  Required  To  Be  Sent 
to  Shareholders 

The  exhibits  specified  below  shall  be  filed 
as  part  of  the  Schedule,  but  are  not  required 
to  be  sent  to  shareholders  unless  so  required 
pursuant  to  the  laws,  or  regulations  or 
policies  of  Canada  and/or  any  of  its 
provinces  or  territories.  Exhibits  shall  be 
appropriately  lettered  or  numbered  for 
convenient  reference. 

(1)  File  any  reports  or  information  that  in 
accordance  with  the  requirements  of  the 
home  jurisdiction(s),  must  be  made  publicly 
available  by  the  person(s)  filing  this  Schedule 
in  connection  with  the  transaction,  but  need 
not  be  disseminated  to  shareholders. 

(2)  File  copies  of  any  documents 
incorporated  by  reference  into  the  home 
jurisdiction  document(s) . 


(3)  If  any  name  is  signed  to  the  Schedule 
pursuant  to  power  of  attorney,  manually 
signed  copies  of  any  such  power  of  attorney 
shall  be  filed.  If  the  name  of  any  officer 
signing  on  behalf  of  the  issuer  is  signed 
pursuant  to  a  power  of  attorney,  certified 
copies  of  a  resolution  of  the  issuer's  board  of 
directors  authorizing  such  signature  also  shall 
be  filed. 

Part  ni — Undertaking  and  Consent  to 
Service  of  Process 

1.  Undertaking 

The  Schedule  shall  set  forth  the  following 
imdertaking  of  the  person  filing  it: 

The  personjs)  filing  this  Schedule 
undertakes  to  make  available,  in  person  or  by 
telephone,  representatives  to  respond  to 
inquiries  made  by  the  Commission  staff,  and 
to  furnish  promptly,  when  requested  to  do  so 
by  the  Conunission  staff,  information  relating 
to  this  Schedule  or  to  transactions  in  said 
securities. 

2.  Consent  to  Sendee  of  Process. 

(a)  At  the  time  of  filing  this  Schedule,  the 
personjs)  (if  a  non-U.  S.  person)  so  filing  shall 
file  with  the  Commission  a  written 
irrevocable  consent  and  power  of  attorney  on 
Form  F-X. 

(b)  Any  change  to  the  name  or  address  of  a 
registrant's  agent  for  service  shall  be 
communicated  promptly  to  the  Commission 
by  amendment  to  Form  F-X  referencing  the 
file  number  of  the  registrant. 

Part  rV — Signatures 

A.  The  Schedule  shall  be  signed  by  each 
person  on  whose  behalf  the  Schedule  is  filed 
or  its  authorized  representative.  If  the 
Schedule  is  signed  on  behalf  of  a  person  by 
his  authorized  representative  (other  than  an 
executive  officer  or  general  partner  of  the 
subject  company),  evidence  of  the 
representative's  authority  shall  be  filed  with 
the  Schedule. 

B.  The  name  and  any  title  of  each  person 
who  signs  the  Schedule  shall  be  typed  or 
printed  beneath  his  signature. 

C.  By  signing  this  Schedule,  the  persons 
signing  consent  without  power  of  revocation 
that  any  administrative  subpoena  may  be 
served,  or  any  administrative  proceeding, 
civil  suit  or  civil  action  where  the  cause  of 
action  arises  out  of  or  relates  to  or  concerns 
any  offering  made  or  purported  to  be  made  in 
connection  with  filing  on  this  Schedule  14D- 
9F  or  any  purchases  or  sales  of  any  security 
in  connection  therewith,  may  be  commenced 
against  them  in  any  administrative  tribunal 
or  in  any  appropriate  court  in  any  place 
subject  to  the  jurisdiction  of  any  state  or  of 
the  United  States  by  service  of  said  subpoena 
or  process  upon  the  registrant's  designated 
agent 

After  due  inquiry  and  to  the  best  of  my 
knowledge  and  belief,  I  certify  that  the 
information  set  forth  in  this  statement  is  true, 
complete  and  correct 

(Signature) 

(Name  and  Title) 

(Date) 

55.  By  adding  paragraph  (c)  to 
§  240.14e-2  to  read  as  follows: 
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§  240.14«-2  Position  of  subfect  company 
with  raspact  to  a  tendar  off ar. 
***** 

(c)  Any  issuer,  a  class  of  the  securities 
of  which  is  the  subject  of  a  tender  offer 
filed  with  the  Commission  on  Schedule 
14I>-1F  and  conducted  in  reliance  upon 
and  in  conformity  with  Rule  14d-l(b) 
under  the  Act,  and  any  director  or 
officer  of  such  issuer  where  so  required 
by  the  laws,  regulations  and  policies  of 
Canada  and/or  any  of  its  provinces  or 
territories,  in  lieu  of  the  statements 
called  for  by  paragraph  (a)  of  this 
section  and  Rule  14d-9  under  the  Act, 
shall  file  with  the  Commission  on 
Schedule  14D-9F  the  entire  disclosure 
document(s]  required  to  be  furnished  to 
holders  of  securities  of  the  subject  issuer 
by  the  laws,  regulations  and  policies  of 
Canada  and/or  any  of  its  provinces  or 
territories  governing  the  conduct  of  the 
tender  offer,  and  shall  disseminate  such 
document(s)  in  the  United  States  in 
accordance  with  such  laws,  regulations 
and  policies. 

56.  By  adding  §  240.15d-4  to  read  as 
follows: 

§  240.15d-4  Reporting  by  Form  40-F 
Registrants. 

A  registrant  that  is  eligible  to  use 
Forms  40-F  and  6-K  and  files  reports  in 
accordance  therewith  shall  be  deemed 
to  satisfy  the  requirements  of  Regulation 
15D  (§§  240.15d-l  through  240.15d-21  of 
this  chapter). 

57.  By  revising  paragraph  (b)  of 

§  240.1 5d-5  and  adding  paragraph  (c)  to 
§  240.15d-5  to  read  as  follows: 

§  240.15d-5  Reporting  by  successor 
issuers. 

***** 

(b)  An  issuer  that  is  deemed  to  be  a 
successor  issuer  according  to  paragraph 
(a)  of  this  section  shall  file  reports  on 
the  same  forms  as  the  predecessor 
issuer  except  as  follows: 

(1)  An  issuer  that  is  not  a  foreign 
issuer  shall  not  be  eligible  to  file  on 
Form  20-F  (§  240.220f  of  this  chapter). 

(2)  A  foreign  private  issuer  shall  be 
eligible  to  file  on  Form  20-F. 

(c)  The  provisions  of  paragraph  (a)  of 
this  section  shall  not  apply  to  an  issuer 
of  securities  in  connection  with  a 
succession  that  was  registered  on  Form 
F-8  (§  239.38  of  this  chapter).  Form  F-10 
(§  239.40  of  this  chapter)  or  Form  F-80 
(§  239.41  of  this  chapter). 

58.  By  revising  paragraph  (g)(1)  and 
the  Note  following  paragraph  (i)  of 

§  240.15d-10  to  read  as  follows: 

S  240.15d-10  Transition  rsports. 
***** 


(g)(1)  Paragraphs  (a)  through  (f)  of  this 
section  shall  not  apply  to  foreign  private 
issuers. 

***** 

(i)  *  *  * 

Note:  In  addition  to  the  report  or  reports 
required  to  be  filed  pursuant  to  this  section, 
every  issuer,  except  a  foreign  private  issuer 
or  an  investment  company  required  to  file 
reports  piusuant  to  Rule  30bl-l  under  the 
Investment  Company  Act  of  1940,  that 
changes  its  fiscal  closing  date  is  required  to 
file  a  report  on  Form  8-K  responding  to  Item  8 
thereof  within  the  period  specified  in  General 
Instruction  B.I.  to  that  form. 

59.  By  amending  §  240.15d-16  to 
remove  existing  paragraph  (a)(2)  and  to 
redesignate  existing  paragraph  (a)(3)  as 

(a) (2). 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

60.  The  authority  citation  for  part  249 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  78a,  et  seq.,  unless 
otherwise  noted. 

Section  249.310  is  also  issued  under  15 
U.S.C.  78m,  78o(d) ,  and  78w(a). 

61.  The  authority  citation  following 
§  249.310  is  removed. 

62.  By  revising  paragraph  (a), 
removing  existing  paragraph  (b), 
redesignating  existing  paragraphs  (c)  as 

(b)  and  (d)  as  (c)  of  §  249.220f;  and 
revising  General  Instruction  A.(a), 
removing  existing  General  Instruction 
A.(b),  redesignating  existing  General 
Instructions  A.(c)  as  A.(b)  and  A.(d)  as 
A.(c)  to  Form  20-F  to  read  as  follows: 

§  249.220f  Form  20-F,  registration  of 
securities  of  foreign  private  issuers 
pursuant  to  section  12(b)  or  (g)  and  annuai 
and  transition  reporta  pursuant  to  sections 
13  and  1S(d). 

(a)  Any  foreign  private  issuer  may  use 
this  form  as  a  registration  statement 
under  section  12  of  the  Securities 
Exchange  Act  of  1934  (the  “Exchange 
Act”)  or  as  an  annuai  or  transition 
report  filed  under  section  13(a)  or  15(d) 
of  the  Exchange  Act. 

***** 

Note:  The  Forms  do  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  20-F 

***** 

General  Instructions 

A.  Rule  as  to  Use  of  Form  20-F 

(a)  Any  foreign  private  issuer  may  use 
this  form  as  a  registration  statement 
under  section  12  of  the  Securities 
Exchange  Act  of  1934  (the  “Exchange 
Act”)  or  as  an  annual  or  transition 


report  filed  under  section  13(a)  or  15(d) 
of  the  Exchange  Act. 

***** 

63.  By  adding  §  §  249.240f  and  249.250 
to  read  as  follows: 

Note:  See  appendix  of  this  release  for  text 
of  Forms.  The  Forms  do  not  appear  in  the 
Code  of  Federal  Regulations. 

§  249.240f  Form  40-F,  for  registration  of 
securities  of  certain  Canadian  issuers 
pursuant  to  section  12(b)  or  (g)  and  for 
reports  pursuant  to  section  1S(d)  and  Rule 
15d-4  (§  240.15d-4  of  this  chapter). 

(a)  Form  40-F  may  be  used  to  file 
reports  with  the  Commission  pursuant  to 
section  15(d)  of  the  Securities  Exchange 
Act  of  1934  (the  “Exchange  Act”)  and 
Rule  15d-4  (17  CFR  240.15d-4) 
thereunder  by  registrants  that  are 
subject  to  the  reporting  requirements  of 
that  section  solely  by  reason  of  their 
having  filed  a  registration  statement  on 
Form  F-7,  F-8,  F-9,  F-10  or  F-80  under 
the  Securities  Act  of  1933  (the 
“Securities  Act”). 

Note:  No  reporting  obligation  arises  under 
section  15(dJ  of  the  Securities  Act  from  the 
registration  of  securities  on  Form  F-7,  F-8  or 
F-80  if  the  issuer,  at  the  time  of  filing  such 
Form,  is  exempt  from  the  requirements  of 
section  12(g)  of  the  Exchange  Act  pursuant  to 
Rule  12g3-2(b).  See  Rule  12h-4  under  the 
Exchange  Act. 

(b)  Form  40-F  may  be  used  to  register 
securities  with  the  Commission  pursuant 
to  section  12(b)  or  12(g)  of  the  Exchai^e 
Act,  to  file  reports  with  the  Commission 
pursuant  to  section  13(a)  of  the 
Exchange  Act  and  Rule  13a-3  (17  CFR 
240.13a-3)  thereimder,  and  to  file  reports 
with  the  Commission  pursuant  to 
section  15(d)  of  the  Exchange  Act  if: 

(1)  The  registrant  is  incorporated  or 
organized  under  the  laws  of  Canada  or 
any  (Canadian  province  or  territory; 

(2)  The  registrant  is  a  foreign  private 
issuer  or  a  crown  corporation; 

(3)  The  registrant  has  been  subject  to 
the  periodic  reporting  requirements  of 
any  securities  commission  or  equivalent 
re^atory  authority  in  Canada  for  a 
period  of  at  least  36  calendar  months 
(or,  if  a  crown  corporation,  for  a  period 
of  at  least  12  calendar  months) 
immediately  preceding  the  filing  of  this 
Form  and  is  currently  in  compUance 
with  such  obligations; 

(4)  The  aggregate  market  value  of  the 
outstanding  equity  shares  of  the 
registrant  is: 

(i)  (CN)  $180  million  or  more  if  a 
report  or  registration  statement  filed  on 
this  Form  relates  to  convertible 
securities  of  a  Form  F-9-eligible  issuer 
that  would  be  eligible  for  registration 
under  the  Securities  Act  on  Form  F-9;  or 
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(ii)  (CN)  $360  million  or  more  in  all 
other  cases;  provided,  however,  that  no 
market  value  threshold  need  be  satisHed 
in  connection  with  non-convertible 
securities  eligible  for  registration  on 
Form  F-0;  and 

(5)  The  aggregate  market  value  of  the 
public  float  of  such  equity  shares  is  (CN] 
$75  million  or  more:  provided,  however, 
that  no  market  value  threshold  need  be 
satisfied  in  connection  with  non- 
convertible  securities  eligible  for 
registration  on  Form  F-9. 

Instructions 

1.  For  purposes  of  this  Form,  “foreign 
private  issuer"  shall  be  construed  in 
accordance  with  Rule  405  under  the 
Securities  Act. 

2.  For  purposes  of  this  Form,  the  term 
“crown  corporation”  shall  mean  a 
corporation  ail  of  whose  common  shares  or 
comparable  equity  is  owned  directly  or 
indirectly  by  the  Government  of  Canada  or  a 
Province  or  Territory  of  Canada. 

3.  For  purposes  of  this  Form,  the  “public 
float"  of  specified  securities  shall  mean  only 
such  securities  held  by  persons  other  than 
a^iliates  of  the  issuer. 

4.  For  the  purposes  of  this  Form,  an 
“affiliate”  of  a  person  is  anyone  who 
beneficially  owns  directly  or  indirectly,  or 
exercises  control  or  direction  over,  more  than 
10  percent  of  the  outstanding  equity  shares  of 
such  person.  The  determination  of  a  person's 
a^liates  shall  be  made  as  of  the  end  of  such 
person's  most  recently  completed  ffscal  year. 

5.  For  purposes  of  this  Form,  "equity 
shares”  shall  mean  common  shares,  non¬ 
voting  equity  shares  and  subordinate  or 
restricted  voting  equity  shares,  but  shall  not 
include  preferr^  shares. 

6.  For  purposes  of  this  Form,  the  market 
value  of  outstanding  equity  shares  (whether 
or  not  held  by  ai^liates)  shall  be  computed 
by  use  of  the  price  at  which  the  shares  were 
last  sold,  or  the  average  of  the  bid  and  asked 
prices  of  such  shares,  in  the  principal  maiket 
for  such  shares  as  of  a  date  within  60  days 
prior  to  the  date  of  ffling.  If  there  is  no  maiket 
for  any  of  such  securities,  the  book  value  of 
such  securities  computed  as  of  the  latest 
practicable  date  prior  to  the  filing  of  this 
Form  shall  be  used  for  purposes  of 
calculating  the  market  value,  unless  the 
issuer  of  such  securities  is  in  bankruptcy  or 
receivership  or  has  an  accumulated  capital 
deficit  in  which  case  one-third  of  the 
principal  amount  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(c)  If  the  registrant  is  a  successor 
registrant  subsisting  after  a  business 
combination,  it  shall  be  deemed  to  meet 
the  36-month  reporting  requirement  of 
paragraph  (b)(3)  of  this  section  ih 

(1)  The  time  the  successor  registrant 
has  been  subject  to  the  continuous 
disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada,  when 
added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 


combination,  in  each  case  equals  at 
least  36  calendar  months,  provided, 
however,  that  any  predecessor  need  not 
be  considered  for  purposes  of  the 
reporting  history  calculation  if  the 
reporting  histories  of  predecessors 
whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least 
80  percent  of  the  total  assets  and  gross 
revenues  from  continuing  operations  of 
the  successor  registrant  as  measured 
based  on  pro  forma  combination  of  such 
participating  companies'  most  recently 
completed  ffscal  years  immediately 
prior  to  the  business  combination,  when 
combined  with  the  reporting  history  of 
the  successor  registrant  in  each  case 
satisfy  such  36-month  reporting 
requirement;  and 

(2)  The  successor  registrant  has  been 
subject  to  such  continuous  disclosure 
requirements  since  the  business 
combination,  and  is  currently  in 
compliance  with  its  obligations 
thereunder. 

(d)  This  Form  shall  not  be  used  if  the 
registrant  is  an  investment  company 
registered  or  required  to  be  registered 
under  the  Investment  Company  Act  of 
1940. 

(e)  Registrants  registering  securities 
on  this  Form,  and  registrants  filing 
annual  reports  on  this  Form  who  have 
not  previously  filed  a  Form  F-X 

(§  249.250  of  this  chapter)  in  connection 
with  the  class  of  securities  in  relation  to 
which  the  obligation  to  file  this  report 
arises,  shall  ffle  a  Form  F-X  with  the 
Commission  together  with  this  Form. 

S  249.250  Form  F-X,  for  appointment  of 
agent  for  service  of  process  by  issuers 
registering  securities  on  Form  F-6,  F-9,  F- 
10  or  F-80  (§§  239.38, 239.^9, 239.40  or 
239.41  of  this  chapter),  or  registering 
securities  or  filing  pei^ic  reports  on  Form 
40-F  (§  249.240f  of  this  chapter),  or  by  any 
Issuer  or  other  non-U.S.  person  filing 
tender  offer  documents  on  Schedule  13E- 
4F,  140-1F  or  14D-9F  (§§  240.13e-102, 
240.14d-102  or  240.14d-103  of  this 
chapter),  or  by  any  nonm.S.  person  acting 
as  trustee  with  respect  to  securities 
registered  on  Form  F-7  (§  249.37  of  this 
chapter),  F-8,  F-9,  F-10  or  F-80. 

Form  F-X  shall  be  ffled  with  the 
Commission: 

(a)  By  any  issuer  registering  securities 
on  Form  F-8,  F-9,  F-10  or  F-80  under  the 
Securities  Act  of  1933; 

(b)  By  any  issuer  registering  securities 
on  Form  40-^  under  the  Securities 
Exchange  Act  of  1934; 

(c)  By  any  issuer  ffling  a  periodic 
report  on  Form  40-F.  if  it  has  not 
previously  ffled  a  Form  F-X  in 
connection  with  the  class  of  securities  in 
relation  to  which  the  obligation  to  ffle  a 
report  on  Form  40-F  arises; 


(d)  By  any  issuer  or  other  non-U.S. 
person  ffling  tender  offer  documents  on 
Schedule  13E-4F,  14D-1F  or  14D-9F;  and 

(e)  By  any  non-U.S.  person  acting  as 
trustee  with  respect  to  securities 
registered  on  Form  F-7,  F-8,  F-9,  F-10  or 
F-80. 

64.  By  revising  General  Instructions  A 
and  B  and  revising  the  cover  page  of 
Form  6-K  to  read  as  follows: 

Note:  The  Forms  do  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  6-K 

♦  *  ♦  ♦  ♦ 

General  Instructions 

A.  Rule  as  to  Use  of  Form  6-K. 

This  form  shall  be  used  by  foreign 

private  issuers  which  are  required  to 
fymish  reports  pursuant  to  Rule  13a-16 
or  15d-16  under  the  Securities  Exchange 
Act  of  1934. 

B.  Information  and  Document 
Required  to  be  Furnished. 

Subject  to  General  Instruction  D 
herein,  an  issuer  furnishing  a  report  on 
this  form  shall  furnish  whatever 
information,  not  required  to  be  furnished 
on  Form  40-F  or  previously  furnished, 
such  issuer  (i)  makes  or  is  required  to 
make  public  pursuant  to  the  law  of  the 
jurisdiction  of  its  domicile  or  in  which  it 
is  incorporated  or  organized,  or  (ii)  files 
or  is  required  to  ffle  with  a  stock 
exchange  on  which  its  securities  are 
traded  and  which  was  made  public  by 
that  exchange,  or  (iii)  distributes  or  is 
required  to  distribute  to  its 
securityholders. 

The  information  required  to  be 
furnished  pursuant  to  (i),  (ii)  or  (iii) 
above  is  that  which  is  material  with 
respect  to  the  issuer  and  its  subsidiaries 
concerning:  changes  in  business; 
changes  in  management  or  control; 
acquisitions  or  dispositions  of  assets; 
bankruptcy  or  receivership:  changes  in 
registrant's  certifying  accountants;  the 
financial  condition  and  results  of 
operations;  material  legal  proceedings; 
changes  in  securities  or  in  the  security 
for  registered  securities;  defaults  upon 
senior  securities;  material  increases  or 
decreases  in  the  amount  outstanding  of 
securities  or  indebtedness;  the  results  of 
the  submission  of  matters  to  a  vote  of 
securityholders;  transactions  with 
directors,  offf  cers  or  principal 
securityholders;  the  granting  of  options 
or  payment  of  other  compensation  to 
directors  or  offf  cers;  and  any  other 
information  which  the  registrant  deems 
of  material  importance  to 
securityholders. 

This  report  is  required  to  be  furnished 
promptly  after  the  material  contained  in 
the  report  is  made  public  as  described 
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above.  The  information  and  documents 
furnished  in  this  report  shall  not  be 
deemed  to  be  “Hied”  for  the  piuposes  of 
section  18  of  the  Act  or  otherwise 
subject  to  the  liabilities  of  that  section. 

If  a  report  furnished  on  this  form 
incorporates  by  reference  any 
information  not  previously  Hied  with  the 
Commission,  such  information  must  be 
attached  as  an  exhibit  and  furnished 
with  the  form. 

***** 

Form  6-K 

Report  of  Foreign  Private  Issuer 
Pursuant  to  Rule  13a-16  or  15d-16  of  the 
Securities  Exchange  Act  of  1934 
For  the  month  of _ _  19 _ 


(Address  of  principal  executive  office) 
[Indicate  by  check  mark  whether  the 
registrant  files  or  will  file  annual  reports 
under  cover  Form  20-F  or  Form  40-F. 

Form  20-F _ Form  40-F _ 

[Indicate  by  check  mark  whether  the 
registrant  by  furnishing  the  information 
contained  in  this  Form  is  also  thereby 
furnishing  the  information  to  the  Commission 
pursuant  to  Rule  12g3-2(b)  under  the 
Securities  Exchange  Act  of  1934. 

Yes _ No _ 

[If  “Yes"  is  marked,  indicate  below  the  Hie 
number  assigned  to  the  registrant  in 

connection  with  Rule  12g3-2(b) :  82-. _ .] 

Signatures 

Pursuant  to  the  requirements  of  the 
Securities  Exchange  Act  of  1934,  the 
registrant  has  duly  caused  this  report  to  be 
signed  on  its  behalf  by  the  undersigned, 
thereunto  duly  authorized. 


65.  By  revising  General  Instruction  G. 
(3)  of  Form  10-K  to  read  as  follows: 

Note:  The  Forms  do  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-K 

***** 

General  Instructions 
***** 

G.  Information  to  be  Incorporated  by 
Reference. 

***** 

(3)  The  information  required  by  part  III 
(Items  10, 11, 12  and  13)  may  be  incorporated 
by  reference  from  the  registrant’s  definitive 
proxy  statement  (Hied  or  required  to  be  Hied 
pursuant  to  Regulation  14A)  or  deHnitive 
information  statement  (Hied  or  to  be  Hied 
pursuant  to  Regulation  14C)  which  involves 
the  election  of  directors,  if  such  deHnitive 
proxy  statement  or  information  statement  is 
filed  with  the  Commission  not  later  than  120 
days  after  the  end  of  the  fiscal  year  covered 
by  the  Form  10-K.  However,  if  such  deHnitive 


proxy  statement  or  information  statement  is 
not  Hied  with  the  Commission  in  the  120-day 
period  or  is  not  required  to  be  Hied  with  the 
Commission,  the  Items  comprising  the  part  III 
information  must  be  Hied  as  part  of  the  Form 
lO-K,  or  as  an  amendment  to  the  Form  10-K 
under  cover  of  Form  8,  not  later  than  the  end 
of  the  120-day  period.  It  should  be  noted  that 
the  information  regarding  executive  officers 
required  by  Item  401  of  Regulation  S-K 
(S  229.401  of  this  chapter)  may  be  included  in 
part  I  of  Form  10-K  under  an  appropriate 
caption.  See  Instruction  3  to  Item  401(b)  of 
Regulation  S-K  (S  229.401(b)  of  this  chapter). 

PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 


(3)  the  Business  Corporations  Act, 

1982  (Ontario).  S,  0. 1982. 

(b)  Any  trust  indenture  filed  by 
obligors  incorporated  or  continued 
under  the  Company  Act,  R.  S.  B.  C.  1979, 
c.  59  shall  be  ineligible  for  exemption 
pursuant  to  paragraph  (a)  of  this  section 
[17  CFR  260.4d-9]. 

69.  By  revising  §  260.10a-4  to  read  as 
follows: 

§  260.10a-4  Consent  of  trustee  to  service 
of  process. 

At  the  time  of  filing  an  application 
pursuant  to  Rule  lOa-1  [§  260.10a-l  of 
this  chapter]  and  at  such  time  as  it  files 
a  statement  of  eligibility  to  act  as  trustee 
under  an  indenture  qualified  under  the 
Act,  an  indenture  trustee  organized  and 
doing  business  under  the  laws  of  a 
foreign  govenunent  shall  furnish  to  the 
Commission  on  Form  F-X  [§  249.250  of 
this  chapter]  a  written  consent  of  the 
trustee  and  power  of  attorney 
designating  a  U.  S.  person  with  an 
address  in  the  United  States  as  agent 
upon  whom  may  be  served  any  process, 
pleadings,  subpoenas  or  other  papers  in 
any  Commission  investigation  or 
administrative  proceeding  and  any  civil 
suit  or  action  brought  against  the  trustee 
or  to  which  the  trustee  has  been  joined 
as  defendant  or  respondent,  in  any 
appropriate  court  in  any  place  subject  to 
the  jurisdiction  of  any  state  or  of  the 
United  States,  or  of  the  District  of 
Columbia  or  Puerto  Rico,  where  the 
investigation,  proceeding  or  cause  of 
action  arises  out  of  or  relates  to  or 
concerns  the  securities  in  relation  to 
which  the  indenture  trustee  proposes  to 
act  as  trustee  pursuant  to  any  rule  or 
order  under  section  310(a)  of  the  Act 
and  stipulates  and  agrees  that  any  such 
suit,  action  or  proceeding  may  be 
commenced  by  the  service  of  process 
upon  said  agent  for  service  of  process, 
and  that  such  service  shall  be  taken  and 
held  in  all  courts  to  be  as  valid  and 
binding  as  if  due  personal  service 
thereof  had  been  made. 

70.  By  adding  new  S  260.10a-5  to  read 
as  follows: 

S  260.10a-5  Eilgibfiity  of  Canadian 
Trustees. 

(a)  Subject  to  paragraphs  (b),  (c)  and 
(d)  of  this  section  [17  CITl  260.10a-5], 
any  trust  company,  acting  as  trustee 
under  an  indenture  qualified  or  to  be 
qualified  under  the  Act  and  filed  in 
connection  with  offerings  on  a 
registration  statement  on  Form  F-7,  F-8, 
F-9.  F-10  or  F-80  (§  §  239.37  through 
239.41  of  this  chapter]  that  is 
incorporated  and  reg^ated  as  a  trust 
company  under  the.  laws  of  Canada  or 
any  of  its  political  subdivisions  and  that 


(Translation  of  Registrant's  name  into 
English) 


06.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  15  U.  S.  C.  77ddd,  77eee,  77ggg, 
77hhh.  77jjj,  77nnn.  778ss. 


67.  By  revising  paragraph  (b)(l)(i)  of 
§  260.0-11  to  read  as  follows: 

S  260.0-1 1  Liability  for  certain  statements 
by  issuers. 


(b)  *  *  * 
(1)  *  *  * 


(i)  At  the  time  such  statements  are 
made  or  reaffirmed,  either  the  issuer  is 
subject  to  the  reporting  requirements  of 
section  13(a]  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  and  has  complied 
with  the  requirements  of  Rule  13a-l  or 
15d-l  thereunder,  if  applicable,  to  file  its 
most  recent  annual  report  on  Form  10-K 
or  Form  20-F  or  Form  40-F:  or  if  the 
issuer  is  not  subject  to  the  reporting 
requirements  of  section  13(a]  or  15(d)  of 
the  Securities  Exchange  Act  of  1934,  the 
statements  are  made  in  a  registration 
statement  filed  under  the  Securities  Act 
of  1933  or  pursuant  to  section  12(b}  or  (g) 
of  the  Securities  Exchange  Act  of  1934, 
and 

***** 

68.  By  adding  new  $  260.4d-9  to  read 
as  follows: 

§  260.4d-9  Exemption  for  Canadian  Trust 
Indentures  from  Specified  Provisions  of  the 
Act 

(a)  Subject  to  paragraph  (b)  of  this 
section  [17  CFR  26O.4d-0],  any  trust 
indenture  filed  in  connection  with 
offerings  on  a  registration  statement  on 
Form  F-7,  F-8.  F-9.  F-10  or  F-80  [§§  239. 
37  through  239.41  of  this  chapter]  shall 
be  exempt  from  the  operation  of 
sections  310(a)(3)  and  310(a)(4] ,  sections 
310(b)  through  316(a],  and  sections 
316(c)  through  318(a]  of  the  Act; 
provided  that  the  trust  indenture  is 
subject  to 

(1)  the  Canada  Business  Corporations 
Act.  R.  S.  C.  1985; 

(2)  the  Bank  Act,  R.  8.  0. 1985;  or 


(Registrant] 

By - 

(Signature)* 

Date _ 

*  Print  the  name  and  title  under  the 
signature  of  the  signing  officer. 


J 
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is  subject  to  supervision  or  examination 
pursuant  to  the  Trust  Companies  Act 
(Canada),  R.S.C.  1985,  or  the  Canada 
Deposit  Insurance  Corporation  Act 
R.S.C.  1985  shall  not  be  subject  to  the 
requirement  of  domicile  in  the  United 
States  under  section  310(a)  of  the  Act 
(15  U.S.C.  77jjj(a)). 

(b)  Any  trust  company  that  is 
incorporated  and  regulated  as  a  trust 
company  under  the  laws  of  the  province 
of  British  Columbia  shall  be  ineligible 
for  appointment  pursuant  to  paragraph 

(a)  of  this  section  (17  CFR  260.10a-5). 

(c)  Any  obligor  incorporated  or 
continued  under  the  Company  Act, 
R.S.B.C  1979,  c.  59  shall  be  ineligible  to 
appoint  a  Canadian  trustee  to  act  as  sole 
trustee  under  an  indenture  qualiHed  or 
to  be  qualified  under  the  Act  pursuant  to 
paragraph  (a)  of  this  section  (17  CFR 
260.10a-5). 

(d)  Each  trustee  eligible  for 
appointment  under  this  section  (17  CFR 
260.10a-5)  shall  file  as  part  of  the 
registration  statement  for  the  securities 
to  which  the  trusteeship  relates  a 
consent  to  service  of  process  and  power 
of  attorney  on  Form  F-X  [§  269.5  of  this 
chapter). 

Part  269— Forms  Prescribed  Under  the 
Trust  Indenture  Act  of  1939 

71.  The  authority  citation  for  part  269 
continues  to  read  as  follows: 

Authori^  IS  U.S.C  77ddd.  77eee,  77ggg. 
77hhh,  77iii,  77jjj,  77nnn,  77888. 

72.  By  redesignating  existing  §§  269.5, 
269.6  and  269.7  as  269.6,  269.7  and  269.8: 
and  adding  a  new  9  269.5  to  read  as 
follows: 

Note:  See  appendix  of  this  release  for  text 
of  Fonns.  The  Forms  do  not  appear  in  the 
Code  of  Federal  Regulations. 

9  269.5  Form  F-X,  for  appointment  of 
agent  for  aervtce  of  process  by  issuers 
registering  securities  on  Form  F-8,  F-9,  F- 

10  or  F-80  (S§  239,38, 239,39, 239,40  or 
239.41  of  this  chapt^ ,  or  registering 
securities  or  fiiing  peri^ic  reports  on  Form 
40-F  (§  249. 2401  of  this  chapt^ ,  or  by  any 
issuer  or  other  non-U.S.  person  filing 
tender  offer  documents  on  Schedule  13E- 
4F,  14D-1F  or  14D-9F  (§§  240.13e-102, 
240.14d-102  or  240,14d-103  Of  this 
chapter),  or  by  any  nonm.S.  person  acting 
as  trustee  with  respect  to  securities 
registered  on  Form  F-7  (§  239. 37  of  this 
chapter) .  F-8,  F-0,  F-10  or  F-ea 

Form  F-X  shall  be  filed  with  the 
Commission: 

(a)  By  any  issuer  registering  securities 
on  Form  F-8,  F-9,  F-10  or  F-80  under  the 
Securities  Act  of  1933; 

(b)  By  any  issuer  registering  securities 
on  Form  40-^='  under  the  Securities 
Exchange  Act  of  1934; 

(c)  By  any  issuer  filing  a  periodic 
report  on  Form  40-F,  if  it  has  not 


previously  Filed  a  Form  F-X  in 
connection  with  the  class  of  securities  in 
relation  to  which  the  obligation  to  file  a 
report  on  Form  40-F  arises; 

(d)  By  any  issuer  or  other  non-U.S. 
person  filing  tender  offer  documents  on 
Schedule  13E-4F,  14D-1F  or  14D-9F;  and 

(e)  By  any  non-U.S.  person  acting  as 
trustee  with  respect  to  securities 
registered  on  Form  F-7,  F-8,  F-9,  F-10  or 
F-80. 

73.  By  revising  Item  16  of  Form  T-1 
(§  269. 1)  to  read  as  follows; 

Note:  The  Forms  do  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  T-1 

*  *  «  *  * 

Item  16.  List  of  exhibits. 

List  below  all  exhibits  filed  as  a  part  of  this 
statement  of  eligibility. 

Instruction.  Subject  to  Rule  7a-29 
permitting  incorporation  of  exhibits  by 
reference,  the  following  exhibits  are  to  be 
filed  as  a  part  of  the  statement  of  eligibility  of 
the  trustee.  Such  exhibits  shall  be 
appropriately  lettered  or  numbered  for 
convenient  reference.  Exhibits  incorporated 
by  reference  may  be  referred  to  by  the 
designation  given  in  the  previous  filing. 

Where  exhibits  are  incorporated  by 
reference,  the  reference  shall  be  made  in  the 
list  of  exhibits  called  for  under  Item  16.  If  the 
certificate  of  authority  to  commence  business 
(Exhibit  2)  and/or  the  certificate  to  exercise 
corporate  trust  powers  (Exhibit  3]  is 
contained  in  another  exhibit  a  statement  to 
that  efiect  shall  be  made,  identifying  the 
exhibit  in  which  such  certificates  are 
included.  If  an  applicable  exhibit  is  not  in 
English,  a  translation  in  English  shall  also  be 
filed.  In  re^xmse  to  Exhibit  7,  foreign  trustees 
shall  provide  financial  information  sufficient 
to  provide  the  information  required  by 
Section  310(a)  (2)  of  the  Act. 

1.  A  copy  of  the  articles  of  association 
of  the  trustee  as  now  in  effect 

2.  A  copy  of  the  certificate  of 
authority  of  the  trustee  to  commence 
business,  if  not  contained  in  the  articles 
of  association. 

3.  A  copy  of  the  authorization  of  the 
trustee  to  exercise  corporate  trust 
powers,  if  such  authorization  is  not 
contained  in  the  documents  specified  in 
paragraph  (1)  or  (2)  above. 

4.  A  copy  of  the  existing  bylaws  of  the 
trustee,  or  instruments  corresponding 
thereto. 

5.  A  copy  of  each  indenture  referred  to 
in  Item  4,  if  the  obligor  is  in  default. 

6.  The  consents  of  United  States 
institutional  trustees  required  by  Section 
321(b)  of  the  Act. 

7.  A  copy  of  the  latest  report  of 
condition  of  the  trustee  published 
pursuant  to  law  or  the  requirements  of 
its  supervising  or  examining  authority. 

8.  A  copy  of  any  order  pursuant  to 
which  the  foreign  trustee  is  authorized 
to  act  as  sole  trustee  imder  indentures 


qualified  or  to  be  qualified  under  the 
Act. 

9.  Foreign  trustees  are  required  to  file 
a  consent  to  service  of  process  on  Form 
F-X  (9  269.  5  of  this  chapter). 

♦  «  ♦  «  « 

74.  By  revising  Item  16  of  Form  T-6 
(9  269.9)  to  read  as  follows: 

Note:  The  Forms  do  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  T-6 

***** 

Item  16.  List  of  exhibits. 

List  below  all  exhibits  filed  as  a  part  of  this 
statement  of  eligibility. 

Instruction.  Subject  to  Rule  7a-29 
permitting  incorporation  of  exhibits  by 
reference,  the  following  exhibits  are  to  be 
filed  as  a  part  of  the  statement  of  eligibility  of 
the  trustee.  Such  exhibits  shall  be 
appropriately  lettered  or  numbered  for 
convenient  reference.  Exhibits  incorporated 
by  reference  may  be  referred  to  by  the 
designation  given  in  the  previous  filing. 

Where  exhibits  are  incorporated  by 
reference,  the  reference  shall  be  made  in  the 
list  of  exhibits  called  for  under  Item  16.  If  the 
certificate  of  authority  to  commence  business 
(Exhibit  2)  and/or  the  certificate  to  exercise 
corporate  trust  powers  (Exhibit  3)  is 
contained  in  another  exhibit,  a  statement  to 
that  effect  shall  be  made,  identifying  the 
exhibit  in  which  such  certificates  are 
included.  If  the  applicable  exhibit  is  not  in 
English,  a  translation  in  English  shall  also  be 
filed.  In  response  to  Exhibit  7,  foreign  trustees 
should  provide  financial  information 
sufficient  to  provide  the  information  required 
by  section  310(a)(2)  of  the  AcL 

1.  A  copy  of  the  articles  of  association 
of  the  trustee  as  now  in  effect. 

2.  A  copy  of  the  certificate  of 
authority  of  the  trustee  to  commence 
business,  if  not  contained  in  the  articles 
of  association. 

3.  A  copy  of  the  authorization  of  the 
trustee  to  exercise  corporate  trust 
powers,  if  such  authorization  is  not 
contained  in  the  documents  specified  in 
paragraph  (1)  or  (2)  above. 

4.  A  copy  of  the  existing  bylaws  of  the 
trustee,  or  instruments  corresponding 
thereto. 

5.  A  copy  of  each  indenture  referred  to 
in  Item  4,  if  the  obligor  is  in  default. 

6.  A  copy  of  the  latest  report  of 
condition  of  the  trustee  published 
pursuant  to  law  or  the  requirements  of 
its  supervising  or  examining  authority. 

7.  Trustee’s  consent  to  service  of 
process  on  Form  F-X  [9  269.  5  of  this 
chapter). 

8.  Copies  of  applicable  statutes,  rules, 
regulations,  and  the  administrative 
interpretations  of  those  provisions 
affecting  (a)  substantial  equivalency  of 
regulation  with  respect  to  supervision  or 
examination  of  the  trustee  in  the  foreign 
jurisdiction  to  that  of  trustees  subject  to 
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the  jurisdiction  of  the  laws  of  the  United 
States,  any  State,  Territory,  or  the 
District  of  Columbia;  and  (b)  eligibility 
of  United  States  persons  to  act  as  sole 
indenture  trustees  in  the  foreign 
jurisdiction. 

***** 

By  the  Commission. 

Dated:  June  21, 1991. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

Note:  These  Appendices  will  not  appear  in 
the  Code  of  Federal  Regulations. 

APPENDIX  A — New  Forms  Under  the 

Securities  Act  of  1933,  the  Securities 

Exchange  Act  of  1934,  and  the  Trust 

Indenture  Act  of  1939 

FORM  F-7 

FORM  F-8 

FORMF-0 

FORM  F-10 

i-ORM  F-80 

FORM40-F 

FORM  F-X 

Securities  and  Exchange  Commission 
Washington,  DC  20549 
Form  F-7 

Registration  Statement  Under  the  Securities 
Act  of  1933 


(Exact  name  of  Registrant  as  specified  in  its 
charter] 


(Translation  of  Registrant's  name  into  English 
(if  applicable]) 


(Province  or  other  jurisdiction  of 
incorporation  or  organization] 


(Primary  Standard  Industrial  Classification 
Code  Number  (if  applicable]] 


(I.  R.  S.  Employer  Identification  Number  (if 
applicable]] 


(Address  and  telephone  number  of 

Registrant’s  principal  executive  offices] 


(Name,  address  (including  zip  code]  and 
telephone  number  (including  area  code] 
of  agent  for  service  in  the  United  States] 
Approximate  date  of  commencement  of 
proposed  sale  of  the  securities  to  the  public 


This  registration  statement  and  any 
amendment  thereto  shall  become  effective 
upon  filing  with  the  Commission  in 
accordance  with  Rule  467(a] . 

If  any  of  the  securities  being  registered  on 
this  Form  are  to  be  offered  on  a  delayed  or 
continuous  basis  pursuant  to  the  home 
jurisdiction's  shelf  prospectus  offering 
procedures,  check  the  following  box.  [  ] 
Calculation  of  Registration  Fee* 

Title  of  each  class  of  securities  to  be 
registered 

Amount  to  be  registered 
Proposed  maximum  o^ering  price  per  unit 
Proposed  maximum  aggregrate  offering 
price 

Amount  of  registration  fee 
*  See  General  Instruction  II.  F.  for  rules  as 
to  calculation  of  the  registration  fee. 


If,  as  a  result  of  stock  splits,  stock 
dividends  or  similar  transactions,  the  number 
of  securities  purported  to  be  registered  on 
this  registration  statement  changes,  the 
provisions  of  Rule  416  shall  apply  to  this 
registration  statement. 

General  Instructions 

I.  Eligibility  Requirements  for  Use  of  Form  F- 
7 

A.  Form  F-7  may  be  used  for  the 
registration  under  the  Securities  Act  of  1933 
(the  "Securities  Act"]  of  the  Registrant's 
securities  offered  for  cash  upon  the  exercise 
of  rights  to  purchase  or  subscribe  for  such 
securities  that  are  granted  to  its  existing 
securityholders  in  proportion  to  the  number 
of  securities  held  by  them  as  of  the  record 
date  for  the  rights  offer. 

B.  Form  F-7  is  available  to  any  Registrant 
that: 

(1]  is  incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian  province  or 
territory: 

(2]  is  a  foreign  private  issuer,  and 

(3]  has  had  a  class  of  its  securities  listed  on 
The  Montreal  Exchange,  The  Toronto  Stock 
Exchange  or  the  Senior  Board  of  the 
Vancouver  Stock  Exchange  for  the  12 
calendar  months  immediately  preceding  the 
filing  of  this  Form,  has  been  subject  to  the 
continuous  disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a  period  of 
at  least  36  calendar  months  immediately 
preceding  the  filing  of  this  Form,  and  is 
currently  in  compliance  with  obligations 
arising  from  such  listing  and  reporting. 

Instruction.  For  purposes  of  this  Form, 
"foreign  private  issuer”  shall  be  construed  in 
accordance  with  Rule  405  under  the 
Securities  Act. 

C.  If  the  Registrant  is  a  successor 
Registrant  subsisting  after  a  statutory 
amalgamation,  merger,  arrangement  or  other 
reorganization  requiring  the  vote  of 
shareholders  of  the  participating  companies 
(a  "business  combination"] ,  the  Registrant 
shall  be  deemed  to  meet  the  36-month 
reporting  requirement  and  the  12-month 
listing  requirement  of  I.  B.  (3]  above  if:  (1]  The 
time  the  successor  Registrant  has  been 
subject  to  the  continuous  disclosure  } 
requirements  of  any  securities  commission  or 
equivalent  regulatory  authority  in  Canada, 
when  added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at  least  36 
calendar  months,  provided,  however,  that 
any  predecessor  need  not  be  considered  for 
purposes  of  the  reporting  history  calculation 
if  the  reporting  histories  of  predecessors 
whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least  80 
percent  of  the  total  assets  and  gross  revenues 
from  continuing  operations  of  the  successor 
Registrant,  as  measured  based  on  pro  forma 
combination  of  such  participating  companies’ 
most  recently  completed  Bscal  years 
immediately  prior  to  the  business 
combination,  when  combined  with  the 
reporting  history  of  the  successor  Registrant 
in  each  case  satisfy  such  36-month  reporting 
requirement;  (2]  the  time  the  successor 
Registrant  has  been  subject  to  the  listing 


requirements  of  the  specified  exchanges, 
when  added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at  least  12 
calendar  months,  provided,  however,  that 
any  predecessor  need  not  be  considered  for 
purposes  of  the  listing  history  calculation  if 
the  listing  histories  of  predecessors  whose 
assets  and  gross  revenues,  respectively, 
would  contribute  at  least  80  percent  of  the 
total  assets  and  gross  revenues  from 
continuing  operations  of  the  successor 
Registrant,  as  measured  based  on  pro  forma 
combination  of  such  participating  companies' 
most  recently  completed  fiscal  years 
immediately  prior  to  the  business 
combination,  when  combined  with  the  listing 
history  of  the  successor  Registrant  in  each 
case  satisfy  such  12-month  listing 
requirement;  and  (3]  the  successor  Registrant 
has  been  subject  to  such  continuous 
disclosure  requirements  and  listing 
requirements  since  the  business  combination, 
and  is  currently  in  compliance  with  its 
obligations  thereunder. 

D.  The  rights  in  connection  with  the 
transaction  granted  to  securityholders  that 
are  U.S.  holders  shall  be  granted  upon  terms 
and  conditions  not  less  favorable  than  those 
extended  to  any  other  holder  of  the  same 
class  of  securities.  The  securities  offered  or 
sold  upon  exercise  of  rights  granted  to  U.S. 
holders  may  not  be  registered  on  this  Form  if 
such  rights  are  transferable  other  than  in 
accordance  with  Regulation  S  imder  the 
Securities  Act. 

Instruction  For  purposes  of  this  Form,  the 
term  "U.S.  holder"  shall  mean  any  person 
whose  address  appears  on  the  records  of  the 
Registrant,  any  voting  trustee,  any 
depositary,  any  share  transfer  agent  or  any 
person  acting  on  behalf  of  the  Registrant  as 
being  located  in  the  United  States. 

E.  This  Form  shall  not  be  used  if  the 
Registrant  is  an  investment  company 
registered  or  required  to  be  registered  under 
the  Investment  Company  Act  of  1940. 

n.  Application  of  General  Rules  and 
Regulations 

A.  The  Rules  comprising  Regulation  C 
imder  the  Securities  Act  shall  not  apply  to 
filings  on  this  Form  unless  specifically 
referred  to  in  this  Form.  Instead,  the  rules  and 
regulations  applicable  in  the  home 
jurisdiction  regarding  form  and  method  of 
preparation  of  disclosure  documents  shall 
apply  to  filings  on  this  Form.  Securities  Act 
rules  and  regulations  other  than  Regulation  C 
apply  to  niings  on  this  Form  unless 
specifically  excluded  in  this  Form. 

B.  Rule  408  under  the  Securities  Act,  which 
provides  that  in  addition  to  the  information 
expressly  required  to  be  included  in  the 
registration  statement,  there  shall  be  added 
such  further  material  information,  if  any,  as 
may  be  necessary  to  make  the  required 
statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not  misleading, 
shall  apply  to  filings  on  this  Form. 

C.  Five  copies  of  the  complete  registration 
statement  and  any  amendments  thereto, 
including  exhibits  and  all  other  papers  and 
documents  filed  as  a  part  of  the  registration 
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statement  or  amendment  thereto,  shall  be 
filed  widi  the  Commission  at  its  principal 
office.  Each  copy  shall  be  bound,  stapled  or 
otherwise  compiled  in  one  or  more  parts, 
without  stiff  covers.  The  binding  shall  be 
made  on  the  side  or  stitching  margin  in  such 
manner  as  to  leave  the  reading  matter  legible. 
Three  additional  copies  of  the  registration 
statement  and  any  amendments  thereto, 
similarly  bound,  also  shall  be  ffled.  No 
exhibits  are  required  to  accompany  such 
additional  copies. 

D.  Any  amendment  to  a  registration 
statement  on  this  Form  shall  be  filed  under 
cover  of  an  appropriate  facing  sheet,  shall  be 
numbered  consecutively  in  the  order  in  which 
filed,  and  shall  indicate  on  the  facing  sheet 
the  applicable  registration  form  on  which  the 
amendment  is  prepared  and  the  file  number 
of  the  registration  statement. 

If.  however,  an  amendment  to  the  home 
jurisdiction  document(s)  is  filed  after 
effectiveness  of  this  registration  statement 
that  increases  the  number  of  securities  that 
may  be  sold,  in  lieu  of  filing  a  posteffective 
amendment  hereto,  a  new  registration 
statement  shall  be  filed  on  this  Form.  As 
provided  in  Rule  429,  the  prospectus  included 
in  the  new  registration  statement  shall  be 
deemed  to  Include  a  prospectus  covering 
unsold  securities  register^  previously.  If  this 
is  the  case,  the  following  legend  shall  appear 
at  the  bottom  of  the  facing  page  of  die 
registration  statement:  "Pursuant  to  Rule  429 
under  the  Securities  Act,  the  prospectus 
contained  in  this  registration  statement 
relates  to  registration  statementjs]  33-(insert 
file  number|s|  of  previous  registration 
statementfs]]. " 

E.  At  least  one  copy  of  every  registration 
statement  and  any  amendment  thereto  shall 
be  signed  manually  by  the  persons  specified 
herein.  Unsigned  copies  shall  be  conformed. 

F.  At  the  time  of  ffling  this  registration 
statement  the  Registrant  shall  pay  to  the 
Commission  in  accordance  with  Rule  111 
under  the  Securities  Act  a  fee  in  U.S.  dollars 
in  the  amount  prescribed  by  Section  6  of  the 
Securities  Act  The  amount  of  securities  to  be 
registered  on  this  Form  need  not  exceed  the 
amount  to  be  offered  in  the  United  States  as 
part  of  the  offering. 

The  registration  foe  is  to  be  calculated  at 
the  price  at  which  the  rights  may  be 
exercised  if  known  at  the  time  of  filing  the 
registration  statement  or,  if  not  known,  at  the 
market  value  of  outstanding  securities  of  the 
same  class  included  in  the  registration 
statement  If  the  fee  is  to  be  calculated  upon 
the  basis  of  the  price  at  which  the  rights  may 
be  exercised  and  they  are  exercisable  over  a 
period  of  time  at  progressively  higher  prices, 
the  fee  shall  be  calculated  on  the  basis  of  the 
highest  price  at  which  they  may  be  exercised. 

Instruction  The  market  value  of  the 
Registrant's  outstanding  securities  shall  be 
the  average  of  the  high  and  low  prices 
reported  or  the  average  of  the  bid  and  asked 
price  of  such  securities,  in  the  principal 
market  for  such  securities  as  of  a  date  within 
30  days  prior  to  the  date  of  filing. 

C.  If  any  part  of  the  prospectus  is  in  a 
language  other  than  English,  it  shall  be 
accompanied  by  a  translation  in  the  English 
language.  If  any  other  part  of  the  registration 
statement  or  an  amendment  thereto,  or  any 


exhibit  or  other  paper  or  document  filed  as 
part  of  the  registration  statement  or 
amendment  is  in  a  language  ether  than 
English,  it  shall  be  accompanied  by  a 
substantive  summary,  version  or  translation 
in  the  English  language. 

H.  One  manually  signed  original  of  the 
registration  statement  or  any  amendment 
thereto  shall  be  numbered  sequentially  (in 
addition  to  any  internal  numbering  which 
otherwise  may  be  present)  by  handwritten, 
typed,  printed  or  other  legible  form  of 
notation  from  the  first  page  of  such  document 
through  the  last  page  of  such  document, 
including  any  exhibits  or  attachments 
thereta  Further,  the  total  number  of  pages 
contained  in  such  numbered  original  shall  be 
set  forth  on  the  first  page  of  the  document 

I.  Where  the  offering  registered  on  this 
Form  is  being  made  pursuant  to  the  home 
jurisdiction'b  shelf  prospectus  offering 
procedures  or  procedures  for  pricing  offerings 
after  the  final  receipt  has  been  issued,  three 
copies  of  each  supplement  to,  or 
supplemented  version  of,  the  home 
jurisdiction  disclosure  document(s)  prepared 
under  such  procedures  shall  be  filed  with  the 
Commission  within  one  business  day  after 
such  supplement  or  supplemented  version  is 
ffled  with  any  Canadian  jurisdiction.  Such 
fflings  shall  be  deemed  not  to  constitute 
amendments  to  this  registration  statement 
Each  such  ffling  shall  contain  in  the  upper 
right  comer  of  the  cover  page  the  following 
legend,  which  may  be  set  forth  in  longhand  if 
legible:  "Filed  pursuant  to  General  Instruction 
n.I.  of  Form  F-7;  File  No.  33-[insert  number  of 
the  registration  statement], " 

Note:  Offerings  registered  on  this  Form, 
whether  or  not  made  contemporaneously  in 
Canada,  may  be  made  pursuant  to  National 
Policy  Statement  No.  44  shelf  prospectus 
offering  procedures  and  procedures  for 
pricing  offerings  after  the  ffnal  receipt  has 
been  issued.  Rules  415  and  430A  under  the 
Securities  Act  are  not  available  for  offerings 
registered  on  this  Foim 

III.  Cbmplianca  with  Exchange  Act 

A.  Pursuant  to  Rule  12h-4  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act"),  a  Registrant  shall  be 
exempt  ff-om  reporting  obligations  under 
section  15(d)  of  the  Exchange  Act  if  such 
reporting  obligations  would  have  arisen 
solely  from  registration  of  securities  on  this 
Form.  The  Registrant's  attention  is  directed, 
however,  towards  other  provisions  of  the 
Exchange  Act  that  may  be  applicable,  and 
specifically  to  the  provisions  of  sections  12(b) 
and  12(g)  of  the  Exchange  Act  and  Rules  10b- 
6.  lOb-7  and  lOb-8  under  the  Exchange  AcL 

B.  The  Commission's  rules  on  auditor 
independence,  as  codiffed  in  section  600  of 
the  Codiffcation  of  Financial  Reporting 
Policies,  shall  not  apply  to  auditor  reports  on 
financial  statements  included  in  this 
registration  statement 

Part  I — Infonnation  Required  To  Be  Sent  to 
Shareholders 

Item  1.  Home  farisdiction  Document 

The  prospectus  shall  consist  of  the  entire 
disclosure  document  or  documents  used  to 
offer  the  rights  and  underlying  securities  to 
holders  in  any  Canadian  juri^ction.  Such 


disclosure  document(s)  shall  include  all 
information  used  to  make  such  offers,  without 
regard  to  whether  such  information  has 
previously  been  provided  to  shareholders. 
Except  as  noted  hereinafter,  such  disclosure 
document(s)  shall  be  prepared  in  accordance 
with  the  disclosure  requirements  of  such 
jurisdiction  as  interpreted  and  applied  by  the 
securities  commission  or  other  regulatory 
authority  in  such  jurisdiction. 

Such  prospectus  used  in  the  United  States 
shall  contain  additional  information  and 
legends  required  by  this  Form.  It  need  not 
include  any  documents  incorporated  by 
reference  into  disclosure  documents  used  in 
Canada  and  not  required  to  be  delivered  to 
securityholders  pursuant  to  Canadian  law. 

Notwithstanding  the  foregoing,  such 
prospectus  used  in  the  United  States  need  not 
contain  any  disclosure  applicable  solely  to 
Canadian  offerees  or  purchasers  that  would 
not  be  material  to  offerees  or  purchasers  in 
the  United  States,  including,  without 
limitation,  (i)  any  Canadian  "red  herring" 
legend;  (ii)  any  discussion  of  Canadian  tax 
considerations  other  than  those  material  to 
U.S.  offerees  or  purchasers:  (iii)  the  names  of 
any  Canadian  underwriters  not  acting  as 
underwriters  in  the  United  States  or  a 
description  of  the  Canadian  plan  of 
distribution  (except  to  the  extent  necessary 
to  describe  the  material  facts  of  the  U.S.  plan 
of  distribution);  (iv)  any  description  of 
offerees'  or  purchasers'  statutory  rights  under 
applicable  Canadian,  provincial  or  territorial 
securities  legislation  (except  to  the  extent 
such  rights  are  available  to  U.S.  offerees  or 
purchasers);  or  (v)  certificates  of  the  issuer  or 
any  underwriter. 

Item  2.  Informational  Legends 

The  following  legends,  to  the  extent 
applicable,  shall  appear  on  the  outside  front 
cover  page  of  the  prospectus  (or  on  a  sticker 
thereto)  in  bold-face  roman  type  at  least  as 
high  as  ten-point  modem  type  and  at  least 
two  points  leaded; 

'l^is  offering  is  made  by  a  foreign  issuer, 
that  is  permitted,  under  a  multijurisdictional 
disclosure  system  adopted  by  the  United 
States,  to  prepare  this  prospectus  in 
accordance  with  the  disclosure  requirements 
of  its  home  country.  Prospective  investors 
should  be  aware  that  such  requirements  are 
different  fi'om  those  of  the  United  States. 
Financial  statements  included  or 
incorporated  herein,  if  any,  have  been 
prepared  in  accordance  with  foreign 
generally  accepted  accounting  principles,  and 
are  subject  to  foreign  auditing  and  auditor 
independence  standards,  and  thus  may  not 
be  comparable  to  financial  statements  of  ^ 
United  States  companies." 

“Prospective  investors  should  be  aware 
that  the  acquisition  of  the  securities 
described  herein  may  have  tax  consequences 
both  in  the  United  States  and  in  the  home 
country  of  the  Registrant  Such  consequences 
for  investors  who  are  resident  in,  or  citizens 
of,  the  United  States  may  not  be  described 
fully  herein." 

“llie  enforcement  by  investors  of  civil 
liabilities  under  the  federal  securities  laws 
may  be  affected  adversely  by  the  fact  that 
the  Registrant  is  incorporated  or  organized 
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under  the  laws  of  a  foreign  country,  that 
some  or  all  of  its  ofBcers  and  directors  may 
be  residents  of  a  foreign  country,  that  some 
or  all  of  the  underwriters  or  experts  named  in 
the  registration  statement  may  be  residents  of 
a  foreign  country,  and  that  all  or  a  substantial 
portion  of  the  assets  of  the  Registrant  and 
said  persons  may  be  located  outside  the 
United  States.” 

•THESE  SECURITIES  HAVE  NOT  BEEN 
APPROVED  OR  DISAPPROVED  BY  THE 
SECURITIES  AND  EXCHANGE 
COMMISSION  NOR  HAS  THE 
COMMISSION  PASSED  UPON  THE 
ACCURACY  OR  ADEQUACY  OF  THIS 
PROSPECTUS.  ANY  REPRESENTATION  TO 
THE  CONTRARY  IS  A  CRIMINAL 
OFFENSE.” 

The  Registrant  should  also  include  in  the 
prospectus  any  legend  or  information 
required  by  the  laws  of  any  jurisdiction  in 
which  the  securities  are  to  be  offered. 

Item  3.  Incorporation  of  Certain  Information 
by  Reference 

Information  called  for  by  this  Form, 
including  exhibits,  may  be  incorporated  by 
reference  at  the  Registrant’s  option  from 
documents  that  the  Registrant  has  filed 
previously  with  the  Commission  pursuant  to 
Section  13(a)  or  15(d)  of  the  Exchange  Act  or 
submitted  to  the  Commission  pursuant  to 
Rule  12g3-2(b)  under  the  Exchange  Act.  Any 
such  incorporation  by  reference  shall  be  done 
in  accordance  with  Rule  24  of  the 
Commission's  Rules  of  Practice.  If  any 
information  is  incorporated  by  reference  into 
the  prospectus,  the  prospectus  shall  provide 
the  name,  address  and  telephone  number  of 
an  officer  of  the  Registrant  ffom  whom  copies 
of  such  information  may  be  obtained  upon 
request  without  charge. 

Item  4.  List  of  Documents  Filed  with  the 
Commission 

There  shall  be  set  forth  in  or  attached  to 
the  prospectus  a  list  of  all  documents  ffled 
with  the  Commission  as  part  of  the 
registration  statement. 

Part  II — Information  Not  Required  To  Be  Sent 
to  Shareholders 

The  exhibits  specified  below  shall  be  filed 
as  part  of  the  registration  statement.  Exhibits 
shall  be  appropriately  lettered  or  numbered 
for  convenient  reference. 

(1)  Any  reports  or  information  that,  in 
accordance  with  the  requirements  of  the 
jurisdiction  of  incorporation  or  organization 
of  the  Registrant,  must  be  made  publicly 
available  in  connection  with  the  transaction. 

(2)  Copies  of  any  documents  incorporated 
by  reference  into  the  registration  statement, 
and  any  publicly  available  documents  Tiled 
with  any  other  Canadian  regulatory  authority 
concurrently  with  the  prospectus. 

(3)  If  any  accountant,  engineer  or  appraiser, 
or  any  person  whose  profession  gives 
authority  to  a  statement  made  by  him,  is 
named  as  having  prepared  or  certified  any 
part  of  the  offering  document,  or  is  named  as 
having  prepared  or  certified  a  report  or 
valuation  for  use  in  connection  with  the 
offering  document,  the  manually  signed, 
written  consent  of  such  person. 

If  any  such  person  is  named  as  having 
prepaid  or  certified  any  other  report  or 


valuation  (other  than  a  public  official 
document  or  statement)  which  is  used  in 
connection  with  the  registration  statement, 
but  is  not  named  as  having  prepared  or 
certified  such  report  or  valuation  for  use  in 
connection  with  the  registration  statement 
the  manually  signed,  written  consent  of  such 
person,  unless  the  Commission  dispenses 
with  such  filing  as  impracticable  or  as 
involving  undue  hardship  in  accordance  with 
Rule  437  under  the  Securities  Act. 

Any  other  consent  required  by  Rule  436  or 
438  under  the  Securities  Act  Every 
amendment  relating  to  a  certifled  ffnandal 
statement  shall  include  the  manually  signed, 
written  consent  of  the  certifying  accountant 
to  the  use  of  his  certificate  in  connection  with 
the  amended  financial  statements  in  the 
registration  statement  or  prospectus  and  to 
being  named  as  having  certified  such 
financial  statements. 

Note:  The  consents  required  by  this  item 
shall  specifically  indicate  consent  regarding 
use  of  the  report  or  valuation  in  the 
registration  statement  filed  in  the  United 
States. 

(4)  If  any  name  is  signed  to  the  registration 
statement  or  amendment  pursuant  to  a  power 
of  attorney,  manually  signed  copies  of  such 
power  of  attorney  and,  if  the  name  of  any 
officer  signing  on  behalf  of  the  Registrant  is 
signed  pursuant  to  a  power  of  attorney, 
certified  copies  of  a  resolution  of  the 
Registrant's  board  of  directcHS  or  similar 
governing  body  authorizing  such  signature. 

(5)  A  copy  of  any  indenture  relating  to  the 
re^stered  securities. 

Part  in — Consent  to  Service  of  Process 

(a)  At  the  time  of  filing  Form  P-7,  any  non- 
U.S.  person  acting  as  trustee  with  respect  to 
the  registered  securities  shall  file  with  the 
Commission  a  vrritten  irrevocable  consent 
and  power  of  attorney  on  Form  F-X. 

(b)  Any  change  to  the  name  or  address  of 
the  agent  for  service  of  the  trustee  shall  be 
communicated  promptly  to  the  Commission 
by  amendment  to  Form  F-X  referencing  the 
file  number  of  the  relevant  registration 
statement. 

Signatures 

Pursuant  to  the  requirements  of  the 
Securities  Act  the  Registrant  certifies  that  it 
has  reasonable  grounds  to  believe  that  it 
meets  all  of  the  requirements  for  filing  on 
Form  F-7  and  has  duly  caused  this 
registration  statement  to  be  signed  on  its 
behalf  by  the  undersigned,  thereunto  duly 

authorized,  in  the  City  of- _ _  Country 

of _ ,  on _ (date), _ _ 

Registrant - 

By  (Signature  and  Title) - 

Piusuant  to  the  requirements  of  the 
Securities  Act,  this  registration  statement  has 
been  signed  by  the  following  persons  in  the 
capacities  and  on  the  dates  indicated. 


(Signatiue) 


(Name  and  Title) 


(Date) 


30081 


Instructions 

A.  The  registration  statement  shall  be 
signed  by  the  Registrant,  its  principal 
executive  officer  or  officers,  its  principal 
financial  officer,  its  comptroller  or  prindpal 
accotmting  officer,  at  least  a  majority  of  the 
board  of  (Actors  or  persons  performing 
similar  functions  and  its  authorized 
representative  in  the  United  States.  Where 
the  Registrant  is  a  limited  partnership,  the 
registration  statement  shall  be  signed  by  a 
majority  of  the  board  of  directors  of  any 
corporate  general  partner  signing  the 
registration  statement. 

B.  The  name  of  each  person  who  signs  the 
registration  statement  shall  be  typed  or 
printed  beneath  his  signahuv.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  shall  indicate  each  capacity  in 
which  the  registration  statement  is  signed. 
Securities  and  Exchange  Commission 
Washington,  DC  20549 

Form  F-8 

Registration  Statement  Under  the  Securities 
Act  of  1933 


(Exact  name  of  Registrant  as  specified  in 
its  charter) 


(Translation  of  Registrant's  name  into 
En^ish  (if  applicable)) 

(Province  or  other  jurisdiction  of 
incorporation  or  organization) 

(Primary  Standard  Industrial  Classification 
Code  Number  (if  applicable)) 


(I.R.S.  Employer  Identification  Number  (if 
appUcaUe)) 

(Address  and  telephone  number  of 
Rej^strant'a  principal  executive  offices) 

(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
agent  for  service  in  the  United  States) 

Approximate  date  of  commencement  of 
proposed  sale  (ff  the  securities  to  the 
public _ . 

This  registration  statement  and  any 
amendment  thereto  shall  become  effective 
upon  filing  with  the  Commission  in 
accordance  with  Rule  467(a). 

If  any  of  the  securities  Iwing  registered  on 
this  Fonn  are  to  be  offered  on  a  delayed  or 
continuous  basis  pursuant  to  the  home 
jurisdiction's  shelf  prospectus  offering 
procedures,  check  the  following  box.  [  ] 
Calculation  of  Registration  Fee  * 

Title  of  each  class  of  securities  to  be 
registered 

Amount  to  be  registered 

Proposed  maximum  offering  price  per  unit 

Proposed  maximum  aggregate  offering' 
price 

Amount  of  registration  fee 

*  See  General  Instructions  IV.F.-1VJL  for 
rules  as  to  calculation  of  the  registration  fee. 

If,  as  a  result  of  stock  spfits,  stock 
dividends  or  similar  transactions,  the  number 
of  securities  purported  to  be  registered  on 
this  registration  statement  changes,  the 
provisions  of  Rule  416  shall  apply  to  this 
registration  statement 


THTi 
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General  Instructions 

L  General  Eligibility  Requirements  for  Use  of 
Form  F-8 

A.  Form  F-6  may  be  used  for  registration 
under  the  Securities  Act  of  1933  (“Securities 
Act")  of  securities  to  be  issued  in  an 
exchange  offer  or  in  connection  with  a 
statutory  amalgamation,  merger,  arrangement 
or  other  reorganization  requiring  the  vote  of 
shareholders  of  the  participating  companies 
(a  “business  combination").  Securities  may 
be  registered  on  this  Form  whether  they 
constitute  the  sole  consideration  for  such 
exchange  offer  or  business  combination,  or 
are  offered  in  conjunction  with  cash. 

B.  This  Form  shall  not  be  used  for 
registration  of  securities  if  no  takeover  bid 
circular  or  issuer  bid  circular  (in  the  case  of 
an  exchange  offer)  or  information  circular  (in 
the  case  of  a  business  combination)  is 
prepared  pursuant  to  the  requirements  of  any 
Canadian  jurisdiction  due  to  the  availability 
of  an  exemption  from  such  requirements. 

C  This  Form  may  not  be  used  for 
registration  of  derivative  securities  except: 

(1)  Warrants,  options  and  rights,  provided 
that  such  securities  and  the  underlying 
securities  to  which  they  relate  are  issued  by 
the  Registrant  its  parent  or  an  affiliate  of 
either,  and 

(2)  Convertible  securities,  provided  that 
such  securities  are  convertible  only  into 
securities  of  the  Registrant  its  parent  or  an 
affiliate  of  either. 

Instruction  For  purposes  of  this  Form,  an 
“affrliate”  of  a  person  is  anyone  who 
benefrcially  owns,  directly  or  indirectly,  or 
exercises  control  or  direction  over,  more  than 
10  percent  of  the  outstanding  equity  shares  of 
su^  person.  The  determination  of  a  person’s 
affiliates  shall  be  made  as  of  the  end  of  such 
person’s  most  recently  completed  fiscal  year. 

D.  This  Form  shall  not  be  used  if  the 
Registrant  or.  in  the  case  of  an  exchange 
offer,  the  issuer  of  securities  to  be  exchanged 
(the  “subject  securities”)  for  securities  of  the 
Registrant  is  an  investment  company 
registered  or  required  to  be  registered  under 
the  Investment  Company  Act  of  1940. 

n.  Eligibility  Requirements  for  Exchange 
Offers 

A.  In  the  case  of  an  exchange  offer.  Form 
F-8  is  available  to  any  Registrant  that: 

(1)  is  incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian  province  or 
territory; 

(2)  is  a  foreign  private  issuer 

(sj  has  had  a  class  of  its  securities  listed  on 
The  Montreal  Exchange,  The  Toronto  Stock 
Exchange  or  the  Senior  Board  of  the 
Vancouver  Stock  Exchange  for  the  12 
calendar  months  immediately  preceding  the 
filing  of  this  Form,  has  been  subject  to  the 
continuous  disclosure  requirements  of  any 
securities  conunission  or  equivalent 
regulatory  authority  in  Canada  for  a  period  of 
at  least  36  calendar  months  immediately 
preceding  the  Tiling  of  this  Form,  and  is 
currently  in  compliance  with  obligations 
arising  from  such  listing  and  reporting;  and 

(4)  has  an  aggregate  market  value  of  the 
public  float  of  its  outstanding  equity  shares  of 
(CN)  $75  million  or  more;  provided,  however, 
that  such  public  float  requirement  need  not 


be  satisfied  if  the  issuer  of  the  securities  to  be 
exchanged  is  also  the  Registrant  on  this 
Form. 

Instructions 

1.  For  purposes  of  this  Form,  “foreign 
private  issuer”  shall  be  construed  in 
accordance  with  Rule  405  under  the 
Securities  Act. 

2.  For  purposes  of  this  Form,  "equity 
shares”  shall  mean  common  shares,  non¬ 
voting  equity  shares  and  subordinate  or 
restricted  voting  equity  shares,  but  shall  not 
include  preferred  shares. 

3.  For  purposes  of  this  Form,  the  “public 
float”  of  specified  securities  shall  mean  only 
such  securities  held  by  persons  other  than 
affiliates  of  the  issuer. 

4.  For  the  purposes  of  this  Form,  the  market 
value  of  the  public  float  of  outstanding  equity 
shares  shall  be  computed  by  use  of  the  price 
at  which  such  shares  were  last  sold,  or  the 
average  of  the  bid  and  asked  prices  of  such 
shares,  in  the  principal  market  for  such 
shares  as  of  a  date  within  60  days  prior  to  the 
date  of  frling.  If  there  is  no  market  for  any  of 
such  securities,  the  book  value  of  such 
securities  computed  as  of  the  latest 
practicable  date  prior  to  the  Tiling  of  this 
Form  shall  be  used  for  purposes  of 
calculating  the  market  value,  unless  the 
issuer  of  such  securities  is  in  bankruptcy  or 
receivership  or  has  an  accumulated  capital 
deficit,  in  which  case  one-third  of  the 
principal  amount,  par  value  or  stated  value  of 
such  securities  shall  be  used. 

B.  In  the  case  of  an  exchange  offer,  the 
securities  to  be  registered  on  this  Form  shall 
be  offered  to  U.  S.  holders  upon  terms  and 
conditions  not  less  favorable  than  those 
offered  to  any  other  holder  of  the  same  class 
of  the  subject  securities. 

C.  In  the  case  of  an  exchange  offer,  if  the 
Registrant  is  a  successor  Registrant 
subsisting  after  a  business  combination,  the 
Registrant  shall  be  deemed  to  meet  the  36- 
month  reporting  requirement  and  the  12- 
month  listing  requirement  of  IL  A.  (3)  above 
if:  (1)  The  time  the  successor  registrant  has 
been  subject  to  the  continuous  disclosure 
requirements  of  any  securities  commission  or 
equivalent  regulatory  authority  in  Canada, 
when  added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at  least  36 
calendar  months,  provided,  however,  that 
any  predecessor  need  not  be  considered  for 
purposes  of  the  reporting  history  calculation 
if  the  reporting  histories  of  predecessors 
whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least  80 
percent  of  the  total  assets  and  gross  revenues 
from  continuing  operations  of  the  successor 
Registrant  as  measured  based  on  pro  forma 
combination  of  such  participating  companies’ 
most  recently  completed  flscal  years 
immediately  prior  to  the  business 
combination,  when  combined  with  the 
reporting  history  of  the  successor  Registrant 
in  each  case  satisfy  such  36-month  reporting 
requirement  (2)  the  time  the  successor 
Registrant  has  been  subject  to  the  listing 
requirements  of  the  specified  exchanges, 
wdien  added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 


requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at  least  12 
calendar  months,  provided,  however,  that 
any  predecessor  need  not  be  considered  for 
purposes  of  the  listing  history  calculation  if 
the  listing  histories  of  predecessors  whose 
assets  and  gross  revenues,  respectively, 
would  contribute  at  least  80  percent  of  the 
total  assets  and  gross  revenues  frvm 
continuing  operations  of  the  successor 
Registrant  as  measured  based  on  pro  forma 
combination  of  such  participating  companies’ 
most  recently  completed  Fiscal  years 
immediately  prior  to  the  business 
combination,  when  combined  with  the  listing 
history  of  the  successor  Registrant  in  each 
case  satisfy  such  12-month  listing 
requirement:  and  (3)  the  successor  Registrant 
has  been  subject  to  such  continuous 
disclosure  requirements  and  listing 
requirements  since  the  business  co,..  jination, 
and  is  currently  in  compliance  with  its 
obligations  thereunder. 

D.  In  the  case  of  an  exchange  offer,  the 
issuer  of  the  subject  securities  shall  be 
incorporated  or  organized  under  the  laws  of 
Canada  or  any  Canadian  province  or 
territory  and  be  a  foreign  private  issuer,  and 
less  than  25  percent  of  the  class  of  subject 
securities  outstanding  shall  be  held  by  U.  S. 
holders. 

Instructions 

1.  For  purposes  of  exchange  offers,  the  term 
“U.  S.  holder”  shall  mean  any  person  whose 
address  appears  on  the  records  of  the  issuer 
of  the  subject  securities,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  the  issuer  of  the  subject  securities 
as  being  located  in  the  United  States. 

2.  With  respect  to  any  tender  offer, 
including  any  exchange  offer,  otherwise 
eligible  to  proceed  in  accordance  with  Rule 
14d-l(b)  under  the  Securities  Exchange  Act 
of  1934  (the  “Exchange  Act") ,  the  issuer  of 
the  subject  securities  will  be  presumed  to  be 
a  foreign  private  issuer  and  U.  S.  holders  will 
be  presumed  to  hold  less  than  25  percent  of 
such  outstanding  securities,  unless  (a)  the 
aggregate  trading  volume  of  that  class  on 
national  securities  exchanges  in  the  United 
States  and  on  NASDAQ  exceeded  its 
aggregate  trading  volume  on  securities 
exchanges  in  Canada  and  on  the  Canadian 
Dealing  Network,  Ina  (“CDN”)  over  the  12 
calendar  month  period  prior  to 
commencement  of  this  offer,  or  if  commenced 
in  response  to  a  prior  offer,  over  the  12 
calendar  month  period  prior  to 
commencement  of  the  initial  offer  (based  on 
volume  figures  published  by  such  exchanges. 
NASDAQ  and  CDN) ;  (b)  the  most  recent 
annual  report  or  annual  information  form 
fried  or  submitted  by  the  issuer  with 
securities  regulators  of  Ontario,  Quebec, 
British  Columbia  or  Alberta  (or,  if  the  issuer 
of  the  subject  securities  is  not  a  reporting 
issuer  in  any  of  such  provinces,  with  any 
other  Canadian  securities  regulator)  or  with 
the  Commission  indicates  that  U.S.  holders 
hold  25  percent  or  more  of  the  outstanding 
subject  class  of  securities;  or  (c)  the  offeror 
has  actual  knowledge  that  the  level  of  U.S. 
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ownership  equals  or  exceeds  25  percent  of 
such  securities. 

3.  For  purposes  of  this  Form,  if  this  Form  is 
filed  during  the  pendency  of  one  or  more 
ongoing  cash  tender  or  exchange  offers  for 
securities  of  the  class  subject  to  the  offer  that 
was  commenced  or  was  eligible  to  be 
commenced  on  Schedule  13E-4F,  Schedule 
14D-1F,  and/or  Form  F-S  or  Form  F-80,  the 
date  for  calculation  of  U.S.  ownership  shall 
be  the  same  as  that  date  used  by  the  initial 
bidder  or  issuer. 

4.  For  purposes  of  this  Form,  the  class  of 
subject  securities  shall  not  include  any 
securities  that  may  be  converted  into  or  are 
exchangeable  for  the  subject  securities. 

5.  For  purposes  of  exchange  offers,  the 
calculation  of  U.  S.  holders  shall  be  made  as 
of  the  end  of  the  subject  issuer’s  last  quarter 
or,  if  such  quarter  terminated  within  60  days 
of  the  filing  date,  as  of  the  end  of  such 
issuer's  preceding  quarter. 

III.  Eligibility  Requirements  for  Business 
Combinations 

A.  In  the  case  of  a  business  combination. 
Form  F-8  is  available  if: 

(1)  Each  company  participating  in  the 
business  combination,  including  the 
successor  Registrant  is  incorporated  or 
organized  under  the  laws  of  Canada  or  any 
Canadian  province  or  territory  and  is  a 
foreign  private  issuer, 

(2)  Each  company  participating  in  the 
business  combination  other  than  the 
successor  Registrant  has  had  a  class  of  its 
securities  listed  on  The  Montreal  Exchange, 
The  Toronto  Stock  Exchange  or  the  Senior 
Board  of  the  Vancouver  Stock  Exchange  for 
the  12  calendar  months  immediately 
preceding  the  ffling  of  this  Form,  has  been 
subject  to  the  continuous  disclosure 
requirements  of  any  securities  commission  or 
equivalent  regulatory  authority  in  Canada  for 
a  period  of  at  least  36  calendar  months 
immediately  preceding  the  filing  of  this  Form, 
and  is  currently  in  compliance  with 
obligations  arising  from  such  listing  and 
reporting;  provided,  however,  that  any  such 
participating  company  shall  not  be  required 
to  meet  such  36-month  reporting  requirement 
or  12-month  listing  requirement  if  other 
participating  companies  whose  assets  and 
gross  revenues,  respectively,  would 
contribute  at  least  80  percent  of  the  total 
assets  and  gross  revenues  ffom  continuing 
operations  of  the  successor  Registrant,  as 
measured  based  on  pro  forma  combination  of 
the  participating  companies’  most  recently 
completed  hscal  years,  each  meet  such 
reporting  and  listing  requirements;  and 

(3)  The  aggregate  market  value  of  the 
public  float  of  the  outstanding  equity  shares 
of  each  company  participating  in  the  business 
combination  other  than  the  successor 
Registrant  is  (CN)  $75  million  or  more; 
provided,  however,  that  any  such 
participating  company  shall  not  be  required 
to  meet  such  public  float  requirement  if  other 
participating  companies  whose  assets  and 
gross  revenues,  respectively,  would 
contribute  at  least  80  percent  of  the  total 
assets  and  gross  revenues  from  continuing 
operations  of  the  successor  Registrant,  as 
measured  based  on  pro  forma  combination  of 
the  participating  companies’  most  recently 


completed  fiscal  years,  each  meet  such  public 
float  requirement;  and,  provided  further,  that 
such  pubHc  float  requirement  shall  be 
deemed  satisfied  in  the  case  of  a 
participating  company  whose  equity  shares 
were  the  subject  of  an  exchange  offer  that 
was  register^  or  would  have  been  eligible 
for  registration  on  Form  F-8,  Form  F-8,  Form 
F-10  or  Form  F-60,  or  a  tender  offer  in 
connection  with  which  Schedule  13E-4F  or 
14D-1F  was  filed  or  could  have  been  filed, 
that  terminated  within  the  last  12  months,  if 
the  participating  company  would  have 
satisfied  such  public  float  requirement 
immediately  prior  to  commencement  of  such 
exchange  or  tender  offer. 

B.  In  the  case  of  a  business  combination, 
less  than  25  percent  of  the  class  of  securities 
to  be  offered  by  the  successor  Registrant 
shall  be  held  by  U.  S.  holders,  as  if  measured 
immediately  after  completion  of  the  business 
combination. 

Instructions 

1.  For  purposes  of  business  combinations, 
the  term  “U.  S.  holder”  shall  mean  any  person 
whose  address  appears  on  the  records  of  a 
participating  company,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  a  participating  company  as  being 
located  in  the  United  States. 

2.  For  purposes  of  business  combinations, 
the  calculation  of  U.  S.  holders  shall  be  made 
by  a  participant  as  of  the  end  of  such 
participant’s  last  quarter  or,  if  such  quarter 
terminated  within  60  days  of  the  filing  date, 
as  of  the  end  of  such  participant’s  preceding 
quarter. 

C.  In  the  case  of  a  business  combination, 
the  securities  to  be  registered  on  this  Form 
shall  be  offered  to  U.  S.  holders  upon  terms 
and  conditions  not  less  favorable  than  those 
offered  to  any  other  holder  of  the  same  class 
of  such  seciuities  of  the  participating 
company. 

IV.  Application  of  General  Rules  and 
Regulations 

A.  The  rules  comprising  Regulation  C  under 
the  Securities  Act  shall  not  apply  to  filings  on 
this  Form  unless  specifically  referred  to  in  the 
Form.  Instead,  the  rules  and  regulations 
applicable  in  the  home  jurisdiction  regarding 
the  form  and  method  of  preparation  of 
disclosiue  documents  shall  apply  to  filings  on 
this  Form.  Securities  Act  rules  and 
regulations  other  than  Regulation  C  shall 
apply  to  filings  on  this  Form  unless 
specifically  excluded  in  this  Form. 

B.  Rule  408  under  the  Securities  Act  which 
provides  that  in  addition  to  die  information 
expressly  required  to  be  included  in  the 
registration  statement  there  shall  be  added 
such  further  material  information,  if  any,  as 
may  be  necessary  to  make  the  required 
statements,  in  li^t  of  the  circumstances 
under  which  they  are  made,  not  misleading, 
shall  apply  to  filings  on  this  Form. 

C.  Five  copies  of  the  complete  registration 
statement  and  any  amendments  thereto, 
including  exhibits  and  all  other  papers  and 
documents  filed  as  a  part  of  the  re^stradon 
statement  or  amendmmt,  shall  he  filed  with 
the  Commission  at  its  principal  office.  Each 
copy  shall  be  bound,  stained  or  otherwise 


compiled  in  one  or  more  parts,  without  stiff 
covers.  The  binding  shall  be  made  on  the  side 
or  stitching  margin  in  such  manner  as  to 
leave  the  reading  matter  legible.  Three 
additional  copies  of  the  registration 
statement  and  any  amendments  thereto, 
similarly  bound,  shall  also  be  filed.  No 
exhibits  are  required  to  accompany  such 
additional  copies. 

D.  Any  amendment  to  a  registration 
statement  on  this  Form  shall  be  filed  under 
cover  of  an  appropriate  facing  sheet,  shall  be 
numbered  consecutively  in  the  order  in  which 
filed,  and  shall  indicate  on  the  facing  sheet 
the  applicable  registration  form  on  which  the 
amendment  is  prepared  and  the  file  number 
of  the  registration  statement. 

If,  however,  an  amendment  to  the  home 
jurisdiction  documentjs)  is  filed  after 
effectiveness  of  this  registration  statement 
that  increases  the  number  of  securities  that 
may  be  sold,  in  lieu  of  filing  a  post-effective 
amendment  hereto,  a  new  registration 
statement  shall  be  filed  on  this  Form.  As 
provided  in  Rule  429,  the  prospectus  included 
in  the  new  registration  statement  shall  be 
deemed  to  include  a  prospectus  covering 
unsold  securities  register^  previously.  If  this 
is  the  case,  the  following  legend  shall  appear 
at  the  bottom  of  the  facing  page  of  the 
registration  statement:  ’’Purauant  to  Rule  429 
under  the  Securities  Act,  the  prospectus 
contained  in  this  registration  statement 
relates  to  registration  statementjs]  33-[insert 
file  numbers  of  previous  registration 
statements]." 

E.  At  least  one  copy  of  every  registration 
statement  and  any  amendment  thereto  shall 
be  signed  manually  by  the  persons  specified 
herein.  Unsigned  copies  shall  be  conformed. 

F.  At  the  time  of  filing  this  registration 
statement,  the  Registrant  shall  pay  to  the 
Commission  in  accordance  with  Rule  111 
under  the  Securities  Act,  a  fee  in  U.S.  dollars 
in  the  amount  prescribed  by  section  6  of  the 
Securities  Act  The  amount  of  securities  to  be 
registered  on  this  Form  need  not  exceed  the 
amount  to  be  offered  in  the  United  States  as 
part  of  the  offering. 

G.  In  the  case  of  an  exchange  offer,  the 
registration  fee  is  to  be  calculated  as  follows: 

(1)  Upon  the  basis  of  the  market  value  of 
the  securities  that  may  be  received  by  the 
Registrant  or  cancelled  in  the  exchange  offer 
from  United  States  residents  as  established 
by  the  price  of  securities  of  the  same  class,  as 
determined  in  accordance  with  paragraph  (4) 
of  this  section. 

(2)  If  there  is  no  market  for  the  securities  to 
be  received  by  the  Registrant  or  cancelled  in 
the  exchange  offer,  the  book  value  of  such 
securities  computed  as  of  the  latest 
practicable  date  prior  to  the  date  of  filing  the 
registration  statement  shall  be  used,  unless 
the  issuer  of  such  securities  is  in  bankruptcy 
or  receivership  or  has  an  accumulated  capital 
deficit,  in  which  case  one-third  of  the 
principal  amount,  par  value  or  stated  value  of 
such  seoirities  sh^  be  used. 

(3)  If  any  cash  may  be  received  by  the 
Registrant  firom  United  States  residents  in 
connection  with  the  exchange  offer,  the 
amount  thereof  shall  be  add^  to  the  value  of 
the  securities  to  be  received  by  the  Registrant 
or  cancelled  as  computed  in  accordance  with 
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paragraph  (1)  or  (2)  of  this  section.  If  any 
cash  is  to  paid  by  the  Registrant  in 
connection  with  the  exchange  offer,  the 
amount  thereof  shall  be  deducted  from  the 
value  of  the  securities  to  be  received  by  the 
Registrant  in  exchange  as  computed  in 
accordance  with  paragraph  (1)  or  (2)  of  this 
section. 

(4)  For  purposes  of  the  registration  fee,  the 
market  value  of  the  securities  received  or 
cancelled  shall  be  the  average  of  the  high  and 
low  prices  reported  or  the  average  of  the  bid 
and  asked  prices  of  such  stock,  in  the 
principal  market  for  such  stock  as  of  a  date 
within  30  days  prior  to  the  date  of  filing. 

H.  In  the  case  of  a  business  combination, 
the  registration  fee  is  to  be  calculated  as 
follows: 

(1)  Upon  the  basis  of  the  market  value  of 
the  equity  securities  of  the  predecessor 
companies  held  by  United  States  residents 
being  offered  the  Registrant's  securities,  as 
established  by  the  price  of  the  predecessors’ 
securities  of  the  same  class  determined  in 
accordance  with  paragraph  (4)  of  this  section. 

(2)  If  there  is  no  market  for  the  securities  of 
the  predecessor  companies,  the  book  value  of 
such  securities  computed  as  of  the  latest 
practicable  date  prior  to  the  date  of  Hling  the 
registration  statement  shall  be  used,  unless 
the  issuer  of  such  securities  is  in  bankruptcy 
or  receivership  or  has  an  accumulated  capital 
deficit  in  which  case  one-third  of  the 
principal  amount  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(3)  If  any  cash  may  be  received  by  the 
Registrant  from  United  States  residents  in 
connection  with  the  business  combination, 
the  amount  thereof  shall  be  added  to  the 
value  of  the  securities  as  computed  in 
accordance  with  paragraph  (1)  or  (2)  of  this 
section.  If  any  cash  is  to  be  paid  by  the 
Registrant  in  connection  with  the  business 
combination,  the  amount  thereof  shall  be 
deducted  from  the  value  of  the  securities  as 
computed  in  accordance  with  paragraph  (1) 
or  (2)  of  this  section. 

(4)  For  purposes  of  the  registration  fee,  the 
market  value  of  a  predecessor's  equity 
securities  shall  be  the  average  of  the  high  and 
low  prices  reported  or  the  average  of  the  bid  ' 
and  asked  prices  of  such  securities,  in  the 
principal  market  for  such  securities  as  of  a 
date  within  30  days  prior  to  the  date  of  hling. 

L  If  any  part  of  the  prospectus  is  in  a 
language  other  than  &iglish,  it  shall  be 
accompanied  by  a  translation  in  the  English 
language.  If  any  other  part  of  the  registration 
statement  or  an  amendment  thereto,  or  any 
exhibit  or  other  paper  or  document  hied  as 
part  of  the  registration  statement  or 
amendment,  is  in  a  language  other  than 
English,  it  shall  be  accompanied  by  a 
substantive  summary,  version  or  translation 
in  the  English  language. 

).  One  manually  signed  original  of  the 
registration  statement  or  any  amendment 
thereto  shall  be  numbered  sequentially  (in 
addition  to  any  internal  numbering  which 
otherwise  may  be  present)  by  handwritten, 
typed  printed  or  other  legible  form  of 
notation  from  the  frrst  page  of  such  document 
through  the  last  page  of  such  document 
including  any  e^ibits  or  attachments 
thereto.  Further,  the  total  number  of  pages 
contained  in  such  numbered  original  shall  be 
set  forth  on  the  first  page  of  the  document. 


K.  Where  the  ofrering  registered  on  this 
Form  is  being  made  pursuant  to  the  home 
jurisdiction's  shelf  prospectus  offering 
procedures  or  procedures  for  pricing  offerings 
after  the  final  receipt  has  been  issued,  three 
copies  of  each  supplement  to,  or 
supplemented  version  of.  the  home 
jurisdiction  disclosure  document(s)  prepared 
under  such  procedures  shall  be  filed  with  the 
Commission  within  one  business  day  after 
such  supplement  or  supplemented  version  is 
filed  with  any  Canadian  jurisdiction.  Such 
filings  shall  be  deemed  not  to  constitute 
amendments  to  this  registration  statement. 
Each  such  filing  shall  contain  in  the  upper 
right  comer  of  the  cover  page  the  following 
legend,  which  may  be  set  forth  in  longhand  if 
legible:  “Filed  pursuant  to  General  Instruction 

IV.  K.  of  Form  F-8;  File  No.  33 — (insert 
number  of  the  registration  statement]." 

Note:  Offerings  registered  on  this  Form, 
whether  or  not  made  contemporaneously  in 
Canada,  may  be  made  pursuant  to  National 
Policy  Statement  No.  44  shelf  prospectus 
offering  procedures  and  procedures  for 
pricing  offerings  after  the  final  receipt  has 
been  issued.  Rules  415  and  430A  under  the 
Securities  Act  are  not  available  for  ofrerings 
registered  on  this  Form. 

V.  Compliance  With  Exchange  Act  and 
Auditor  Independence  and  Reporting 
Requirements 

A.  Pursuant  to  Rule  12h-4  under  the  / 
Securities  Exchange  Act  of  1934  (the 
“Exchange  Act”) ,  a  Registrant  shall  be 
exempt  ^m  reporting  obligations  under 
section  15(d)  of  the  Exchange  Act  if  such 
reporting  obligation  would  have  arisen  solely 
from  registration  of  seciuities  on  this  Form. 
Registrants’  attention  is  directed,  however, 
towards  other  provisions  of  the  Exchange  Act 
that  may  be  applicable,  and  specifically  to 
the  provisions  of  sections  12(b)  and  12(g)  of 
the  Exchange  Act  and  Rules  lOb-6, 101^7  and 
lOb-13  under  the  Exchange  Act  [See 
Exchange  Act  Release  No.  29355  (June  21, 
1991)  containing  exemptions  from  Rules  10b- 
6  and  lOb-13.] 

B.  The  Conunission's  rules  on  auditor 
independence,  as  codified  in  Section  600  of 
the  Codification  of  Financial  Reporting 
Policies,  apply  to  auditor  reports  on  all 
financial  statements  that  are  included  in  this 
registration  statement  except  that  such  rules 
do  not  apply  with  respect  to  periods  prior  to 
the  most  recent  fiscal  year  for  which 
financial  statements  are  included  in  the 
registration  statement  under  the  Securities 
Act  filed  by  the  issuer  on  Form  F-8,  Form  F-9. 
Form  F-10  or  Form  F-80  or  under  the 
Exchange  Act  filed  by  the  issuer  on  Form  40- 
F.  Notwithstanding  the  exception  in  the 
previous  sentence,  such  rules  do  apply  with 
respect  to  any  periods  prior  to  the  most 
recent  fiscal  year  if  the  issuer  previously  was 
required  to  file  with  the  Commission  a  report 
or  registration  statement  containing  an  audit 
report  on  financial  statements  for  such  prior 
periods  as  to  which  the  Commission's  rules 
on  auditor  independence  applied. 

C  Independent  accountants  reporting  on 
financial  statements  included  in  the 
registration  statement  should  consider 
Canadian  auditing  guidelines  pertaining  to 
the  Canada-U.S.  reporting  conflict  with 


respect  to  contingencies  and  going  concern 
considerations.  If  additional  comments  for 
U.S.  readers  are  appropriate  under  those 
guidelines  but  are  not  included  in  the 
prospectus  itself,  those  comments  should  be 
included  with  the  legends  required  by  item  2 
of  part  I  hereof.  In  addition,  the  accountant's 
consent  specifically  should  refer  to  any 
additional  comments  provided  for  U.S. 
readers. 

D.  Pursuant  to  Rule  13e-4(g)  under  the 
Exchange  Act  the  provisions  of  Rule  13e-4 
are  not  applicable,  and  pursuant  to  Rule  14d- 
1(b)  under  the  Exchange  Act  the  provisions 
of  sections  14(d)(1)  through  14(d)(7)  of  the 
Exchange  Act  Regulation  14D  under  the 
Exchange  Act  and  Schedule  14D-1 
thereunder,  and  Rule  14e-l  under  Regulation 
14E.  are  not  applicable  to  a  transaction 
involving  ofrerings  of  securities  that  may  be 
registered  on  this  Form  in  connection  with 
exchange  offers,  provided  that,  if  an 
exemption  has  been  granted  from  the 
requirements  of  Canadian  federal,  provincial 
and/or  territorial  laws,  regulations  or 
policies,  and  the  tender  offer  does  not  comply 
with  requirements  that  otherwise  would  be 
required  by  Commission  tender  offer  rules, 
the  Registrant  shall  comply  with  such 
provisions  of  the  Exchange  Act.  Such 
transaction  is  not  exempt  from  the  antifraud 
provisions  of  section  10(b),  13(e)  or  14(e)  of 
the  Exchange  Act  or  Rule  lOb-5, 13e-4(b)(l) 
or  14e-3  thereunder,  if  the  transaction 
otherwise  is  subject  to  those  sections. 

PART  I— INFORMA-nON  REQUIRED  TO  BE 
DELIVERED  TO  OFFEREES  OR 
PURCHASERS 

Item  1.  Home  Jurisdiction  Document 

In  the  case  of  an  exchange  ofrer,  the 
prospectus  shall  consist  of  the  entire 
disclosure  document  or  documents  used  to 
ofrer  the  securities  of  the  Registrant  in  any 
Canadian  jurisdiction.  Except  as  noted 
hereinafter,  such  disclosure  document(s)  shall 
be  prepared  in  accordance  with  the 
disclosure  requirements  of  such 
jurisdiction(s)  as  interpreted  and  applied  by 
the  securities  commission(s)  or  other 
regulatory  authorities  in  such  jurisdictionfsj 

In  the  case  of  a  business  combination,  the 
prospectus  shall  consist  of  the  entire 
disdosure  document  or  documents  used  to 
solicit  votes  of  securityholders  in  connection 
with  the  proposed  business  combination  in 
any  Canadian  jurisdiction.  Except  as  noted 
hereinafter,  such  disclosure  documents(s) 
shall  be  prepared  in  accordance  with  the 
disclosure  requirements  of  the  jurisdiction(s) 
governing  such  solidtation  as  interpreted  and 
applied  by  the  securities  commissionjs)  or 
other  regulatory  authorities  in  such 
jurisdiction(s) . 

The  prospectus  used  in  the  United  States 
shall  contain  additional  information  and 
legends  required  by  this  Form.  It  need  not 
include  any  documents  incorporated  by 
reference  into  the  disdosure  documents)  - 
used  in  Canada  and  not  required  to  be 
delivered  to  ofrerees  or  purchasers  (in  the 
case  of  an  exchange  ofrer)  or  securityholders  > 
being  solicited  (in  the  case  of  a  business 
combination)  pursuant  to  Canadian  law. 
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Notwithstanding  the  foregoing,  such 
prospectus  used  in  the  United  States  need  not 
contain  any  disclosure  applicable  solely  to 
Canadian  offerees  or  purchasers  that  would 
not  be  material  to  offerees  or  purchasers  in 
the  United  States,  including,  without 
limitation,  (i)  any  Canadian  "red  herring" 
legend;  (ii)  any  discussion  of  Canadian  tax 
considerations  other  than  those  material  to 
U.S.  offerees  or  purchasers;  (iii)  the  names  of 
any  Canadian  underwriters  not  acting  as 
underwriters  in  the  United  States  or  a 
description  of  the  Canadian  plan  of 
distribution  (except  to  the  extent  necessary 
to  describe  the  material  facts  of  the  U.S.  plan 
of  distribution) ;  (iv)  any  description  of 
offerees’  or  purchasers’  statutory  rights  under 
applicable  Canadian,  provincial  or  territorial 
securities  legislation  (except  to  the  extent 
such  rights  are  available  to  U.S.  offerees  or 
purchasers] ;  or  (v)  certificates  of  the  issuer 
or  any  underwriter. 

Item  2.  Informational  Legends 

The  following  legends,  to  the  extent 
applicable,  shall  appear  on  the  outside  front 
cover  page  of  the  prospectus  (or  on  a  sticker 
thereto)  in  bold-face  roman  type  at  least  as 
high  as  ten-point  modem  type  and  at  least 
two  points  leaded; 

“lliis  offering  is  made  by  a  foreign  issuer 
that  is  permitted,  under  a  multijurisdictional 
disclosure  system  adopted  by  the  United 
States,  to  prepare  this  prospectus  in 
accordance  with  the  disclosure  requirements 
of  its  home  country.  Prospective  investors 
should  be  aware  that  such  requirements  are 
different  from  those  of  the  United  States.  The 
Hnancial  statements  included  or  incorporated 
herein,  if  any,  have  been  prepared  in 
accordance  with  foreign  generally  accepted 
accounting  principles,  and  may  be  subject  to 
foreign  auditing  and  auditor  independence 
standards,  and,  thus,  may  not  be  comparable 
to  financial  statements  of  United  States 
companies.  ” 

"I^spective  investors  should  be  aware 
that  acquisition  of  the  securities  described 
herein  may  have  tax  consequences  both  in 
the  United  States  and  in  the  home  country  of 
the  Registrant.  Such  consequences  for 
investors  who  are  resident  in,  or  citizens  of, 
the  United  States  may  not  be  described  fully 
herein.  ’’ 

“The  enforcement  by  investors  of  civil 
liabilities  under  the  federal  securities  laws 
may  be  affected  adversely  by  the  fact  that 
the  Registrant  is  incorporated  or  organized 
under  the  laws  of  a  foreign  country,  that 
some  or  all  of  its  ofhcers  and  directors  may 
be  residents  of  a  foreign  country,  that  some 
or  all  of  the  underwriters  or  experts  named  in 
the  registration  statement  may  be  residents  of 
a  foreign  country,  and  that  all  or  a  substantial 
portion  of  the  assets  of  the  Registrant  and 
said  persons  may  be  located  outside  the 
United  States.  ’’ 

"THESE  SECURITIES  HAVE  NOT  BEEN 
APPROVED  OR  DISAPPROVED  BY  THE 
SECURITIES  AND  EXCHANGE 
COMMISSION  NOR  HAS  THE 
COMMISSION  PASSED  UPON  THE 
ACCURACY  OR  ADEQUACY  OF  THIS 
PROSPECTUS.  ANY  REPRESENTATION  TO 
THE  CONTRARY  IS  A  CRIMINAL 
OF’FENSR  *’ 


The  following  legend  shall  appear  in  the 
manner  noted  above  in  any  prospectus 
relating  to  an  exchange  offer. 

“Prospective  investors  should  be  aware 
that,  during  the  period  of  the  exchange  offer, 
the  Registrant  or  its  affiliates,  directly  or 
indirectly,  may  bid  for  or  make  purchases  of 
the  securities  to  be  distributed  or  to  be 
exchanged,  or  certain  related  securities,  as 
permitted  by  applicable  laws  or  regulations 
of  Canada  or  its  provinces  or  territories.  ’’ 

The  Registrant  should  also  include  in  the 
prospectus  any  legend  or  information 
required  by  the  laws  of  any  jurisdiction  in 
which  the  securities  are  to  be  offered. 

Item  3.  Incorporation  of  Certain  Information 
by  Reference 

Information  called  for  by  this  Form, 
including  exhibits,  may  be  incorporated  by 
reference  at  the  Registrant’s  option  from 
documents  that  the  Registrant  has  ffled 
previously  with  the  Commission  pursuant  to 
section  13(a)  or  15(d]  of  the  Exchange  Act  or 
submitted  to  the  Commission  pursuant  to 
Rule  12g3-2(b)  under  the  Exchange  Act.  Any 
such  incorporation  by  reference  shall  be  done 
in  accordance  with  Rule  24  of  the 
Commission’s  Rules  of  Practice.  If  any 
information  is  incorporated  by  reference  into 
the  prospectus,  the  prospectus  shall  provide 
the  name,  address  and  telephone  number  of 
an  officer  of  the  Registrant  from  whom  copies 
of  such  information  may  be  obtained  upon 
request  without  charge. 

Item  4.  List  of  Documents  Filed  with  the 
Commission 

There  shall  be  set  forth  in  or  attached  to 
the  prospectus  a  list  of  all  documents  Hied 
with  the  Commission  as  part  of  the 
registration  statement. 

PART  II— INFORMATION  NOT  REQUIRED 
TO  BE  DELIVERED  TO  OFFEREES  OR 
PURCHASERS 

Provide  a  brief  description  of  the 
indemnification  provisions  relating  to 
directors,  officers  and  controlling  persons  of 
the  Registrant  against  liability  arising  imder 
the  Securities  Act  (including  any  provision  of 
the  underwriting  agreement  which  relates  to 
indemniffcation  of  the  underwriter  or  its 
controlling  persons  by  the  Registrant  against 
such  liabilities  where  a  director,  officer  or 
controlling  person  of  the  Registrant  is  such  an 
underwriter  or  controlling  person  thereof  or  a 
member  of  any  firm  which  is  such  an 
underwriter) ,  together  with  a  statement  in 
substantially  the  following  form: 

Insofar  as  indemniffcation  for  liabilities 
arising  under  the  Securities  Act  of  1933  may 
be  permitted  to  directors,  officers  or  persons 
controlling  the  Registrant  pursuant  to  the 
foregoing  provisions,  the  Registrant  has  been 
informed  that  in  the  opinion  of  the  U.S. 
Securities  and  Exchange  Commission  such 
indemnification  is  against  public  policy  as 
expressed  in  the  Act  and  is  therefore 
unenforceable. 

The  exhibits  speciffed  below  shall  be  ffled 
as  part  of  the  registration  statement.  Exhibits 
shall  be  appropriately  lettered  or  numbered 
for  convenient  reference. 

(1)  Any  reports  or  information  that,  in 
accordance  with  the  requirements  of  the 
jurisdiction  of  incorporation  or  organization 


of  the  subject  issuer  or,  in  the  case  of  a 
business  combination,  in  accordance  with  the 
requirements  of  the  jurisdiction(s)  of 
incorporation  or  organization  of  companies 
involved  in  the  transaction  other  than  the 
Registrant,  must  be  made  publicly  available 
by  the  Registrant  in  connection  with  the 
transaction. 

(2)  A  copy  of  any  agreement  relating  to  the 
proposed  acquisition  or  business 
combination,  as  applicable. 

(3)  Copies  of  any  documents  incorporated 
by  reference  into  the  registration  statement 
and  any  publicly  available  documents  ffled 
with  any  other  Canadian  regulatory  authority 
concurrently  with  the  prospectus. 

(4)  If  any  accountant  engineer  or  appraiser, 
or  any  person  whose  profession  gives 
authority  to  a  statement  made  by  him,  is 
named  as  having  prepared  or  certified  any 
part  of  the  registration  statement  or  is  named 
as  having  prepared  or  certified  a  report  or 
valuation  for  use  in  connection  with  the 
offering  document  the  manually  signed, 
written  consent  of  such  person. 

If  any  such  person  is  named  as  having 
prepared  or  certiffed  any  other  report  or 
valuation  (other  than  a  public  official 
document  or  statement]  which  is  used  in 
connection  with  the  registration  statement, 
but  is  not  named  as  having  prepared  or 
certiffed  such  report  or  valuation  for  use  in 
connection  with  the  registration  statement, 
the  manually  signed,  written  consent  of  such 
person,  unless  the  Commission  dispenses 
with  such  filing  as  impracticable  or  as 
involving  undue  hardship  in  accordance  with 
Rule  437  under  the  Securities  Act. 

Any  other  consent  required  by  Rule  436  or 
438  under  the  Securities  Act.  Every 
amendment  relating  to  a  certified  ffnancial 
statement  shall  include  the  manually  signed, 
written  consent  of  the  certifying  accountant 
to  the  use  of  his  certificate  in  connection  with 
the  amended  ffnancial  statements  in  the 
registration  statement  and  to  being  named  as 
having  certiffed  such  ffnancial  statements. 

Note:  'The  consents  required  by  this  item 
shall  speciffcally  indicate  consent  regarding 
use  of  the  report  or  valuation  in  the 
registration  statement  ffled  in  the  United 
States. 

(5)  If  any  name  is  signed  to  the  registration 
statement  pursuant  to  power  of  attorney, 
manually  signed  copies  of  such  power  of 
attorney  and,  if  the  name  of  any  officer 
signing  on  behalf  of  the  Registrant  is  signed 
pursuant  to  a  power  of  attorney,  certiffed 
copies  of  a  resolution  of  the  Registrant’s 
board  of  directors  or  similar  governing  body 
authorizing  such  signature. 

(6)  A  copy  of  any  indenture  relating  to  the 
registered  securities. 

PART  III— UNDERTAKINGS  AND 
CONSENT  TO  SERVICE  OF  PROCESS 

Item  1.  Undertakings 

This  Form  shall  set  forth  the  following 
undertakings  of  the  Registrant: 

(a)  Registrant  undertakes  to  make 
available,  in  person  or  by  telephone, 
representatives  to  respond  to  inquiries  made 
by  the  Commission  staff,  and  to  furnish 
promptly,  when  requested  to  do  so  by  the 
Commission  staff,  information  relating  to  the 
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securities  registered  pursuant  to  Form  F-8  or 
to  transactions  in  said  securities. 

(b)  In  the  case  of  an  exchange  offer. 
Registrant  further  undertakes  to  disclose  in 
the  United  States,  on  the  same  basis  as  it  is 
required  to  make  such  disclosure  pursuant  to 
any  applicable  Canadian  federal  and/or 
provincial  or  territorial  law,  regulation  or 
policy,  information  regarding  purchases  of 
the  Registrant's  securities  or  of  the  subiect 
issuer's  securities  during  the  exchange  offer. 
Such  information  shall  be  set  forth  in 
amendments  to  this  Form. 

Item  2.  Consent  to  Service  of  Process 

(a)  At  the  time  of  Hling  Form  P-8,  the 
Registrant  shall  file  with  the  Commission  a 
written  irrevocable  consent  and  power  of 
attorney  on  Form  F-X. 

(b)  At  the  time  of  filing  Form  F-8,  any  non- 
U.  S.  person  acting  as  trustee  with  respect  to 
the  registered  securities  shall  file  with  the 
Commission  a  written  irrevocable  consent 
and  power  of  attorney  on  Form  F-X. 

(c)  Any  change  to  the  name  or  address  of 
the  agent  for  service  of  the  Registrant  or  the 
trustee  shall  be  communicated  promptly  to 
the  Commission  by  amendment  to  Form  F-X 
referencing  the  file  number  of  the  relevant 
registration  statement. 

Signatures 

Pursuant  to  the  requirements  of  the 
Securities  Act,  the  Registrant  certiHes  that  it 
has  reasonable  grounds  to  believe  that  it 
meets  all  of  the  requirements  for  filing  on 
Form  F-8  and  has  duly  caused  this 
registration  statement  to  be  signed  on  its 
behalf  by  the  undersigned,  thereunto  duly 

authorize  in  the  City  of _ _  Country 

of _ ,  on _ (date), _ 

Registrant - 

By  (Signature  and  Title) - 

Pursuant  to  the  requirements  of  the 
Securities  Act  this  registration  statement  has 
been  signed  by  the  following  persons  in  the 
capacities  and  on  the  dates  indicated. 


(Signature) 


(Name  and  Title) 


(Date) 

Instructions 

A.  The  registration  statement  shall  be 
signed  by  the  Registrant,  its  principal 
executive  officer  or  officers,  its  principal 
Financial  officer,  its  controller  or  principal 
accounting  officer,  at  least  a  majority  of  the 
board  of  directors  or  persons  performing 
similar  functions  and  its  authorized 
representative  in  the  United  States.  Where 
the  Registrant  is  a  limited  partnership,  the 
registration  statement  shall  be  signed  by  a 
majority  of  the  board  of  directors  of  any 
corporate  general  partner  signing  the 
registration  statement. 

B.  The  name  of  each  person  who  signs  the 
registration  statement  shall  be  typed  or 
printed  beneath  his  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  shall  indicate  each  capacity  in 
which  the  registration  statement  is  si^ed. 

C.  If  the  securities  to  be  offered  are  those 
of  a  corporation  not  yet  in  existence  at  the 
time  the  registration  statement  is  filed  and 


which  will  be  a  party  to  a  consolidation 
involving  two  or  more  existing  corporations, 
then  each  such  existing  corporation  shall  be 
deemed  a  Registrant  and  shall  be  so 
designated  on  the  cover  page  of  this  Form, 
and  the  registration  statement  shall  be  signed 
by  each  such  existing  corporation  and  by  the 
officers  and  directors  of  each  such  existing 
corporation  as  if  each  such  existing 
corporation  were  the  sole  Registrant. 

D.  By  signing  this  Form,  the  Registrant 
consents  without  power  of  revocation  that 
any  administrative  subpoena  may  be  served, 
or  any  administrative  proceeding,  civil  suit  or 
civil  action  where  the  cause  of  action  arises 
out  of  or  relates  to  or  concerns  any  offering 
made  or  purported  to  be  made  in  connection 
with  the  securities  registered  pursuant  to 
Form  F-8  or  any  purchases  or  sales  of  any 
security  in  connection  therewith,  may  be 
commenced  against  it  in  any  administrative 
tribunal  or  in  any  appropriate  court  in  any 
place  subject  to  the  juri^iction  of  any  state 
or  of  the  United  States  or  of  the  District  of 
Columbia  or  Puerto  Rico  by  service  of  said 
subpoena  or  process  upon  the  Registrant's 
designated  agent. 

U.S.  Securities  and  Exchange  Commission 
Washington,  DC  20549 
Form  F-0 

Registration  Statement  Under  the  Securities 
Act  of  1933 


(Fjcact  name  of  Registrant  as  specified  in 
its  charter) 


(Translation  of  Registrant's  name  into 
English  (if  applicable)) 

(Province  or  other  jurisdiction  of 
incorporation  or  organization) 

(Primary  Standard  Industrial  Classiff cation 
Code  Number  (if  applicable)) 


(I.R.S.  Employer  Identification  Number  (if 
applicable)) 


(Address  and  telephone  number  of 
Registrant's  principal  executive  offices) 


authority  in  the  review  jurisdiction  has 
issued  a  receipt  or  notification  of 
clearance  on _ (date). 

3.  (  ]  pursuant  to  Rule  467(b)  as  soon  as 
practicable  after  notification  of  the 
Commission  by  the  Registrant  or  the 
Canadian  securities  regulatory  authority 
of  the  review  jurisdiction  that  a  receipt 
or  notification  of  clearance  has  been 
issued  with  respect  hereto. 

4.  (  ]  after  the  filing  of  the  next 
amendment  to  this  Form  (if  preliminary 
material  is  being  filed). 

If  any  of  the  securities  being  registered  on 
this  Form  are  to  be  offered  on  a  delayed  or 
continuous  basis  pursuant  to  the  home 
jurisdiction's  shelf  prospectus  offering 
procedures,  check  the  following  box.  (  ] 
Calculation  of  Registration  Fee  * 

Title  of  each  class  of  securities  to  be 
registered 

Amount  to  be  registered 

Proposed  maximum  offering  price  per  unit 

Proposed  maximum  aggregate  offering 
price 

Amount  of  registration  fee 

*  See  General  Instructions  II.G.-II.H.  for 
rules  as  to  calculation  of  the  registration  fee. 

If,  as  a  result  of  stock  splits,  stock 
dividends  or  similar  transactions,  the  number 
of  securities  purported  to  be  registered  on 
this  registration  statement  changes,  the 
provisions  of  Rule  416  shall  apply  to  this 
registration  statement. 

If  it  is  proposed  that  this  filing  become 
effective  pursuant  to  Rule  467(b),  the 
following  legend  shall  appear  on  the  cover 
page  of  this  Form: 

"The  Registrant  hereby  amends  this 
registration  statement  on  such  date  or  dates 
as  may  be  necessary  to  delay  its  effective 
date  until  the  registration  statement  shall 
become  effective  as  provided  in  Rule  467 
under  the  Securities  Act  of  1933  or  on  such 
date  as  the  Commission,  acting  pursuant  to 
section  8(a)  of  the  Act,  may  determine." 
General  Instructions 


(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
agent  for  service  in  the  United  States) 
Approximate  date  of  commencement  of 
proposed  sale  of  the  securities  to  the  public 


(Principal  jurisdiction  regulating  this 
offering) 

It  is  proposed  that  this  ffling  shall  become 
effective  (check  appropriate  box) 

A.  (  ]  upon  filing  with  the  Commission 

pursuant  to  Rule  467(a)  (if  in  connection 
with  an  offering  being  made 
contemporaneously  in  the  United  States 
and  Canada) . 

B.  [  ]  at  some  future  date  (check  the 

appropriate  box  below) 

1.  (  ]  pursuant  to  Rule  467(b)  on _ 

(date)  at _ (time)  (designate  a 

time  not  sooner  than  7  calendar  days 
after  filing) . 

2.  (  J  pursuant  to  Rule  467(b)  on _ 

date)  at _ (time)  (designate  a  time 

7  calendar  days  or  sooner  after  filing) 
because  the  securities  regulatory 


I.  Eligibility  Requirements  for  Use  of  Form 
F-9 

A.  Form  F-9  may  be  used  for  the 
registration  under  the  Securities  Act  of  1933 
(the  "Securities  Act")  of  investment  grade 
debt  or  investment  grade  preferred  securities 
that  are:  (1)  Offered  for  cash  or  in  connection 
with  an  exchange  offer;  and  (2)  either  non- 
convertible  or  not  convertible  for  a  period  of 
at  least  one  year  from  the  date  of  issuance 
and,  except  as  noted  in  E.  below,  are 
thereafter  only  convertible  into  a  security  of 
another  class  of  the  issuer. 

Instruction  Securities  shall  be  “investment 
grade"  if,  at  the  time  of  effectiveness  of  the 
registration  statement,  at  least  one  nationally 
recognized  statistical  rating  organization  (as 
that  term  is  used  in  relation  to  Rule  15c3- 
l(c)(2)(vi)(F)  under  the  Securities  Exchange 
Act  of  1934  (the  “^change  Act")  has  rated 
the  security  in  one  of  its  generic  rating 
categories  that  signifies  investment  grade; 
typically  the  four  highest  rating  categories 
(within  which  there  may  be  subcategories  or 
gradations  indicating  relative  standing) 
signify  investment  grade. 
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B.  Form  F-S  is  available  to  any  Registrant 
that: 

(1)  is  incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian  province  or 
territory: 

(2)  is  a  foreign  private  issuer  or  a  crown 
corporation; 

(3)  has  been  subject  to  the  continuous 
disclosure  requirements  of  any  securities 
commission  or  equivalent  regulatory 
authority  in  Canada  for  a  period  of  at  least  36 
calendar  months  (or,  if  a  crown  corporation, 
for  a  period  of  at  least  12  calendar  months) 
immediately  preceding  the  filing  of  this  Form, 
and  is  currently  in  compliance  with  such 
obligations; 

(4)  has  an  aggregate  market  value  of  its 
outstanding  equity  shares  of  (CN)  $180 
million  or  more;  and 

(5)  has  an  aggregate  market  value  of  the 
public  float  of  its  outstanding  equity  shares  of 
(CN)  $75  million  or  more; 

provided,  however,  that  the  requirements  set 
forth  in  B.(4)  and  B.(5)  above  shall  not  apply 
if  the  securities  being  registered  on  this  Form 
are  not  convertible  into  another  security. 

Instructions 

1.  For  purposes  of  this  Form,  “foreign 
private  issuer"  shall  be  construed  in 
accordance  with  Rule  405  under  the 
Securities  Act. 

2.  For  purposes  of  this  Form,  the  term 
“crown  corporation"  shall  mean  a 
corporation  all  of  whose  common  shares  or 
comparable  equity  is  owned  directly  or 
indirectly  by  the  Government  of  Canada  or  a 
Province  or  Territory  of  Canada. 

3.  For  purposes  of  this  Form,  the  “public 
float"  of  specifled  securities  shall  mean  only 
such  securities  held  by  persons  other  than 
affiliates  of  the  issuer. 

4.  For  purposes  of  this  Form,  an  “affiliate” 
of  a  person  is  anyone  who  beneflcially  owns, 
directly  or  indirectly,  or  exercises  control  or 
direction  over,  more  than  10  percent  of  the 
outstanding  equity  shares  of  such  person.  The 
determination  of  a  person's  affiliates  shall  be 
made  as  of  the  end  of  such  person’s  most 
recently  completed  fiscal  year. 

5.  For  purposes  of  this  Form,  "equity 
shares”  shall  mean  common  shares,  non¬ 
voting  equity  shares  and  subordinate  or 
restricted  voting  equity  shares,  but  shall  not 
include  preferred  shares. 

6.  For  purposes  of  this  Form,  the  market 
value  of  outstanding  equity  shares  (whether 
or  not  held  by  affiliates)  shall  be  computed 
by  use  of  the  price  at  which  such  shares  were 
last  sold,  or  the  average  of  the  bid  and  asked 
prices  of  such  shares,  in  the  principal  market 
for  such  shares  as  of  a  date  within  60  days 
prior  to  the  date  of  filing.  If  there  is  no  market 
for  any  of  such  securities,  the  book  value  of 
such  securities  computed  as  of  the  latest 
practicable  date  prior  to  the  filing  of  this 
Form  shall  be  used  for  purposes  of 
calculating  the  market  value,  unless  the 
issuer  of  such  securities  is  in  bankruptcy  or 
receivership  or  has  an  accumulated  capital 
deficit,  in  which  case  one-third  of  the 
principal  amount,  par  value  or  stated  value  of 
such  securities  shall  be  used. 

C.  In  the  case  of  an  exchange  offer,  the 
securities  to  be  registered  on  this  Form  shall 
be  offered  tc  U.S.  holders  upon  terms  and 


conditions  not  less  favorable  than  those 
offered  to  any  other  holder  of  the  same  class 
of  securities  to  be  exchanged  (the  “subject 
securities”)  for  the  securities  of  the 
Registrant. 

D.  In  the  case  of  an  exchange  ofl'er,  the 
issuer  ..f  the  subject  securities  shall  be 
incorporated  or  organized  under  the  laws  of 
Canada  or  any  Canadian  province  or 
territory  and  be  a  foreign  private  issuer  or  a 
crown  corporation. 

Instructions 

1.  For  purposes  of  this  Form,  the  term  “U.S. 
holder”  shall  mean  any  person  whose 
address  appears  on  the  records  of  the  issuer 
of  the  subject  securities,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  the  issuer  of  the  subject  securities 
as  being  located  in  the  United  States. 

2.  For  purposes  of  this  Form,  the  class  of 
subject  securities  shall  not  include  any 
securities  that  may  be  converted  into  or  are 
exchangeable  for  the  subject  securities. 

E  If  the  Registrant  is  a  majority-owned 
subsidiary  offering  debt  securities  or 
preferred  shares,  it  shall  be  deemed  to  meet 
the  requirements  of  I.B.  (3),  (4)  and  (5)  above 
if  the  parent  of  the  Registrant-subsidiary 
meets  the  requirements  of  I.B.  above,  as 
applicable,  and  fully  and  unconditionally 
guarantees  the  securities  being  registered  as 
to  principal  and  interest  (if  debt  securities)  or 
as  to  liquidation  preference,  redemption  price 
and  dividends  (if  preferred  securities); 
provided,  however,  that  the  securities  of  the 
subsidiary  are  only  convertible  or 
exchangeable,  if  at  all,  for  the  securities  of 
the  parent. 

F.  If  the  Registrant  is  a  successor  registrant 
subsisting  after  a  statutory  amalgamation, 
merger,  arrangement,  or  other  reorganization 
requiring  the  vote  of  shareholders  of  the 
participating  companies  (a  “business 
combination”),  the  Registrant  shall  be 
deemed  to  meet  the  36-month  reporting 
requirement  of  I.B.(3)  above  if:  (1)  The  time 
the  successor  registrant  has  been  subject  to 
the  continuous  disclosure  requirements  of 
any  securities  commission  or  equivalent 
re^atory  authority  in  Canada,  when  added 
separately  to  the  time  each  predecessor  had 
been  subject  to  such  requirements  at  the  time 
of  the  business  combination,  in  each  case 
equals  at  least  36  calendar  months,  provided, 
however,  that  any  predecessor  need  not  be 
considered  for  purposes  of  the  reporting 
history  calculation  if  the  reporting  histories  of 
predecessors  whose  assets  and  gross 
revenues,  respectively,  would  contribute  at 
least  60  percent  of  the  total  assets  and  gross 
revenues  from  continuing  operations  of  the 
successor  Registrant,  as  measured  based  on 
pro  forma  combination  of  such  participating 
companies'  most  recently  completed  flscal 
years  immediately  prior  to  the  business 
combination,  when  combined  with  the 
reporting  history  of  the  successor  Registrant 
in  each  case  satisfy  such  36-month  reporting 
requirement;  and  (2)  the  successor  Registrant 
has  been  subject  to  such  continuous 
disclosure  requirements  since  the  business 
combination,  and  is  currently  in  compliance 
with  its  obligations  thereunder. 

G.  This  Form  shall  not  be  used  for 
registration  of  securities  if  no  takeover  bid 


circular  or  issuer  bid  circular  (in  the  case  of 
an  exchange  offer)  or  prospectus  (in  all  other 
cases)  is  prepared  pursuant  to  the 
requirements  of  any  Canadian  jurisdiction 
due  to  the  availability  of  an  exemption  flx)m 
such  requirements. 

H.  This  Form  shall  not  be  used  if  the 
Registrant  or,  in  the  case  of  an  exchange 
offer,  the  issuer  of  the  subject  securities  is  an 
investment  company  registered  or  required  to 
be  registered  under  the  Investment  Companv 
Act  of  1940. 

U.  Application  of  General  Rules  and  • 
Regulations 

A.  A  registration  statement  on  this  Form, 
and  any  amendment  thereto,  shall  become 
effective  in  accordance  with  Rule  467  under 
the  Securities  Act. 

B.  The  rules  comprising  Regulation  C  under 
the  Securities  Act  shall  not  apply  to  fllings  on 
this  Form  unless  specifically  referred  to  in  the 
Form.  Instead,  the  rules  and  regulations 
applicable  in  the  home  jurisdiction  regarding 
the  form  and  method  of  preparation  of 
disclosure  documents  shall  apply  to  fllings  on 
this  Form.  A  registration  statement  or 
amendment  thereto  on  this  Form  shall  be 
deemed  to  be  flled  on  the  proper  form  unless 
objection  to  the  Form  is  made  by  the 
Commission  prior  to  the  effective  date. 
Securities  Act  rules  and  regulations  other 
than  Regulation  C  shall  apply  to  filings  on 
this  Form  unless  specifically  excluded  in  this 
Form. 

C.  Rule  408  under  the  Securities  Act,  which 
provides  that  in  addition  to  the  information 
expressly  required  to  be  included  in  the 
registration  statement  there  shall  be  added 
such  further  material  information,  if  any,  as 
may  be  necessary  to  make  the  required 
statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not  misleading, 
shall  apply  to  fllings  on  this  Form. 

D.  Five  copies  of  the  complete  registration 
statement  and  any  amendments  thereto, 
including  exhibits  and  all  other  papers  and 
documents  flled  as  &  part  of  the  registration 
statement  or  amendment,  shall  be  flled  with 
the  Commission  at  its  principal  office.  Each 
copy  shall  be  bound,  stapled  or  otherwise 
compiled  in  one  or  more  parts,  without  stiff 
covers.  The  binding  shall  be  made  on  the  side 
or  stitching  margin  in  such  manner  as  to 
leave  the  reading  matter  legible.  Three 
additional  copies  of  the  registration 
statement  and  any  amendments  thereto, 
similarly  bound,  also  shall  be  flled.  No 
exhibits  are  required  to  accompany  such 
additional  copies. 

E  Any  amendment  to  a  registration 
statement  on  this  Form  shall  be  flled  under 
cover  of  an  appropriate  facing  sheet  shall  be 
numbered  consecutively  in  the  order  in  which 
flled,  and  shall  indicate  on  the  facing  sheet 
the  applicable  registration  form  on  which  the 
amendment  is  prepared  and  the  file  number 
of  the  registration  statement. 

If,  however,  an  amendment  to  the  home 
jurisdiction  document(s)  is  flled  after 
eRectiveness  of  this  registration  statement 
that  increases  the  number  of  securities  that 
may  be  sold,  in  lieu  of  fliing  a  post-effective 
amendment  hereto,  a  new  registration 
statement  shall  be  flled  on  this  Form.  As 
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provided  in  Rule  429,  the  prospectus  included 
in  the  new  registration  statement  shall  be 
deemed  to  indude  a  prospectus  covering 
unsold  securities  registered  previously.  If  this 
is  the  case,  the  following  legend  shall  appear 
at  the  bottom  of  the  facing  page  of  the 
registration  statement  “Purauant  to  Rule  429 
under  the  Securities  Act  the  prospectus 
contained  in  this  registration  statement 
relates  to  registration  8tatement[s]  33 — {insert 
file  numberfs]  of  previous  registration 
statementls)]." 

F.  At  least  one  copy  of  every  registration 
statement  and  any  amendment  thereto  shall 
be  signed  manually  by  the  persons  spedHed 
herein.  Unsigned  copies  shall  be  conformed. 

C.  At  the  time  of  Rling  this  registration 
statement,  the  Registrant  shall  pay  to  the 
Commission  in  accordance  with  Rule  111 
under  the  Securities  Act  a  fee  in  U.S.  dollars 
in  the  amount  prescribed  by  Section  6  of  the 
Securities  Act  The  amount  of  securities  to  be 
registered  on  this  Form  need  not  exceed  the 
amount  to  be  offered  in  the  United  States  as 
part  of  the  offering. 

H.  In  the  case  of  an  exchange  oRer,  the 
registration  fee  is  to  be  calculated  as  follows: 

(1)  Upon  the  basis  of  the  market  value  of 
the  securities  that  may  be  received  by  the 
Registrant  or  cancelled  in  the  exchange  offer 
from  United  States  residents  as  established 
by  the  price  of  securities  of  the  same  class,  as 
determined  in  accordance  with  paragraph  (4) 
of  this  section. 

(2)  If  there  is  no  maricet  for  the  securities  to 
be  received  by  the  Registrant  or  cancelled  in 
the  exchange  offer,  the  book  value  of  such 
securities  computed  as  of  the  latest 
practicable  date  prior  to  the  date  of  filing  the 
registration  statement  shall  be  used,  unless 
the  issuer  of  such  securities  is  in  bankruptcy 
or  receivership  or  has  an  accumulated  capital 
deficit,  in  which  case  one-third  of  the 
principal  amount  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(3)  If  any  cash  may  be  received  by  the 
Registrant  from  United  States  residents  in 
connection  with  the  exchange  offer,  the 
amount  thereof  shall  be  added  to  the  value  of 
the  securities  to  be  received  by  the  Registrant 
or  cancelled  as  computed  in  accordance  with 
paragraph  (1)  or  (2)  of  this  section.  If  any 
cash  is  to  be  paid  by  the  Registrant  in 
connection  with  the  exchange  offer,  the 
amount  thereof  shall  be  deducted  from  the 
value  of  the  securities  to  be  received  by  the 
Registrant  in  exchange  as  computed  in 
accordance  with  paragraph  (1)  or  (2)  of  this 
section. 

(4)  For  purposes  of  the  registration  fee,  the 
market  value  of  the  securities  received  or 
cancelled  shall  be  the  average  of  the  high  and 
low  prices  reported  or  the  average  of  the  bid 
and  asked  prices  of  such  stock,  in  the 
principal  market  for  such  stock  as  of  a  date 
within  30  days  prior  to  the  date  of  filing. 

I.  If  any  part  of  the  prospectus  is  in  a 
language  other  than  English,  it  shall  be 
accompanied  by  a  translation  in  the  English 
language.  If  any  other  part  of  the  registration 
statement  or  an  amendment  thereto,  or  any 
exhibit  or  other  paper  or  document  bled  as 
part  of  the  registration  statement  or 
amendment  is  In  a  language  other  than 
English,  it  shall  be  accompanied  by  a 
substantive  s«Bnmary.  version  or  translation 
in  the  English  language. 


).  One  manually  signed  original  of  the 
registration  statement  or  any  amendment 
thereto  shall  be  numbered  sequentially  (in 
addition  to  any  internal  numbering  which 
otherwise  may  be  present)  by  handwritten, 
typed,  printed  or  other  legible  form  of 
notation  from  the  first  page  of  such  document 
through  the  last  page  of  such  document, 
including  any  exhibits  or  attachments 
thereto.  Further,  the  total  number  of  pages 
contained  in  such  numbered  original  shall  be 
set  forth  on  the  first  page  of  the  document 

K.  Where  the  offering  registered  on  this 
Form  is  being  made  pursuant  to  the  home 
jurisdiction's  shelf  prospectus  offering 
procedures  or  procedures  for  pricing  offerings 
after  the  final  receipt  has  been  issued,  three 
copies  of  each  supplement  to,  or 
supplemented  version  of.  the  home 
jurisdiction  disclosure  document(s)  prepared 
under  such  procedures  shall  be  bled  with  the 
Commission  within  one  business  day  after 
such  supplement  or  supplemented  version  is 
filed  with  the  principal  jurisdiction.  Such 
filings  shall  be  deemed  not  to  constitute 
amendments  to  this  registration  statement. 
Each  such  filing  shall  contain  in  the  upper 
right  corner  of  the  cover  page  the  following 
legend,  which  may  be  set  forth  in  longhand  if 
legible:  “Filed  pursuant  to  General  Instruction 
ILK.  of  Form  F-9:  File  No.  33 — [insert  number 
of  the  registration  statement].” 

Note:  Offerings  registered  on  this  Form, 
whether  or  not  made  contemporaneously  in 
Canada,  may  be  made  pursuant  to  National 
Policy  Statement  No.  44  shelf  prospectus 
offering  procedures  and  procedures  for 
pricing  offerings  after  the  final  receipt  has 
been  issued.  Rules  415  and  430A  under  the 
Securities  Act  are  not  available  for  offerings 
registered  on  this  Form. 

L  If  the  offering  to  be  registered  on  this 
Form  is  not  being  made  contemporaneously 
in  Canada,  the  registration  statement  on  this 
Form  and  any  amendments  hereto  shall  be 
prepared  and  filed  as  if  the  offering  w'ere 
being  made  contemporaneously  in  Canada. 
The  Commission  has  been  advised  that  the 
principal  jurisdiction  in  Canada  designated 
by  the  Registrant  in  connection  with  such  an 
offering  will  require  the  filing  of  such 
documents  and  may  select  them  for  review. 

ni.  Compliance  With  Exchange  Act  and 
Auditor  Ind^tendence  and  Reporting 
Requirements 

A.  Pursuant  to  Rule  15d-4  under  the 
Exchange  Act.  reporting  obligations  under 
section  15(d)  of  the  Exchange  Act  (and  the 
requirements  of  Regulation  15D  thereunder) 
arising  solely  from  an  offering  of  securities 
registered  on  this  Form  may  be  met  by  bling 
with  the  Commission,  under  cover  of  Forms 
40-F  and  6-K.  certain  home  jurisdiction 
documents.  Registrants'  attention  is  directed, 
however,  towards  other  provisions  of  the 
Exchange  Act  that  may  be  applicable,  and 
specibcally  to  the  provisions  of  sections  12(b) 
and  12(g)  of  the  Exchange  Act  and  Rules  10b- 
6  and  lOb-7  under  the  Exchange  AcL 

B.  The  Commission's  rules  on  auditor 
independence,  as  codibed  in  section  600  of 
the  Codibcation  of  Financial  Reporting 
Policies,  apply  to  auditor  reports  on  ail 
bnancial  statements  that  are  included  in  this 
registration  statement,  except  that  such  rales 


do  not  apply  with  respect  to  periods  prior  to 
the  most  recent  fiscal  year  for  which 
bnancial  statements  are  included  in  the 
registration  statement  under  the  Securities 
Act  bled  by  the  issuer  on  Form  F-8,  Form  F-9. 
Form  F-10  or  Form  F-80  or  under  the 
Exchange  Act  bled  by  the  issuer  on  Form  40- 
F.  Notwithstanding  the  exception  in  the 
previous  sentence,  such  rules  do  apply  with 
respect  to  any  periods  prior  to  the  most 
recent  fiscal  year  if  the  issuer  previously  was 
required  to  ble  with  the  Commission  a  report 
or  registration  statement  containing  an  audit 
report  on  bnancial  statements  for  such  prior 
periods  as  to  which  the  Commission's  rule« 
on  auditor  independence  applied. 

C.  Independent  accountants  reporting  on 
financial  statements  included  in  the 
registration  statement  should  consider 
Canadian  auditing  guidelines  plaining  to 
the  Canada-U.S.  reporting  conflim  with 
respect  to  contingencies  and  going  concern 
considerations.  If  additional  comments  for 
U.S.  readers  are  appropriate  under  those 
guidelines  but  are  not  included  in  the 
prospectus  itself,  those  comments  should  be 
included  with  the  legends  required  by  Item  2 
of  Part  I  hereof.  In  addition,  the  accountant's 
consent  specibcally  should  refer  to  any 
additional  comments  provided  for  U.S. 
readers. 

D.  Pursuant  to  Rule  13e-4(g)  under  the 
Exchange  Act  the  provisions  of  Rule  13e-4 
are  not  applicable,  and  pursuant  to  Rule  14d- 
1(b)  under  the  Exchange  Act  the  provisions 
of  sections  14(dXl)  through  14(d)(7)  of  the 
Exchange  Act  Regulation  14D  under  the 
Exchange  Act  and  Schedule  14D-1 
thereunder,  and  Rule  14e-l  under  Regulation 
14E.  are  not  applicable  to  a  transaction 
involving  offerings  of  securities  that  may  be 
registered  on  this  Form  in  connection  with 
exchange  offers:  provided  that,  if  an 
exemption  has  been  granted  from  the 
requirements  of  Canadian  federal,  provincial 
and/or  territorial  laws,  regulations  or 
policies,  and  the  tender  offer  does  not  comply 
with  requirements  that  otherwise  would  be 
required  by  Commission  tender  offer  rules, 
the  Registrant  shall  comply  with  such 
provisions  of  the  Exchange  Act.  Such 
transaction  is  not  exempt  from  the  antifraud 
provisions  of  section  10(b),  13(e)  or  14(e)  of 
the  Exchange  Act  or  Rule  lOb^,  13e-4(b)(l) 
or  14e-3  thereunder,  if  the  transaction 
otherwise  is  subject  to  those  sections. 

PART  I— INFORMA'nON  REQUIRED  TO  BE 
DEUVERED  TO  OFFEREES  OR 
PURCHASERS 

Item  1.  Home  Jurisdiction  Document 

In  the  case  of  an  exchange  offer,  the 
prospectus  shall  consist  of  the  entire 
disclosure  document  or  documents  used  to 
offer  securities  in  any  Canadian  jurisdiction. 
Except  as  noted  hereinafter,  such  disclosure 
documents  shall  be  prepared  in  accordance 
with  the  disclosure  requirements  of  such 
jurisdictionfs)  as  interpreted  and  applied  by 
the  securities  commissionfs)  or  other 
regulatory  authorities  in  such  jurisdictionfs) . 

Ln  all  other  cases,  the  prospectus  shall 
consist  of  the  entire  disclosure  document  or 
docaiments  used  to  offer  the  securities  of  the 
Registrant  in  the  principal  jurisdiction  (or.  if 
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the  offering  is  not  being  made 
contemporaneously  in  Canada,  as  if  the 
offering  were  made  in  such  jurisdiction). 
Except  as  noted  hereinafter,  such  disclosure 
document(s)  ^11  be  prepared  in  accordance 
with  the  disclosure  requirements  of  such 
jurisdiction  as  interpreted  and  applied  by  the 
securities  commission  or  other  regulatory 
authority  in  such  jurisdiction. 

Such  prospectus  used  in  the  United  States 
shall  contain  additional  information  and 
legends  required  by  this  Form.  It  need  not 
include  any  documents  incorporated  by 

!  reference  into  disclosure  document(s)  used  in 

Canada  and  not  required  to  be  delivered  to 
offerees  or  purchasers  (in  the  case  of  an 
exchange  offer)  pursuant  to  Canadian  law  or 
to  offerees  or  purchasers  (in  all  other  cases) 

;  pursuant  to  the  laws  of  the  principal 

[  jurisdiction. 

I  Notwithstanding  the  foregoing,  such 

I  prospectus  used  in  the  United  States  need  not 

contain  any  disclosure  applicable  solely  to 
Canadian  offerees  or  pu^asers  that  would 
not  be  material  to  offerees  or  purchasers  in 
I  the  United  States,  including,  without 

limitation,  (i)  any  Canadian  “red  herring” 
legend;  (ii)  any  discussion  of  Canadian  tax 
considerations  other  than  those  material  to 
U.S.  offerees  or  purchasers;  (iii)  the  names  of 
any  Canadian  underwriters  not  acting  as 
underwriters  in  the  United  Slates  or  a 
description  of  the  Canadian  plan  of 
distribution  (except  to  the  extent  necessary 
to  describe  the  material  facts  of  the  U.S.  plan 
of  distribution):  (iv)  any  description  of 
offerees'  or  purchasers'  statutory  rights  under 
applicable  Canadian,  provincial  or  territorial 
securities  legislation  (except  to  the  extent 
such  rights  are  available  to  U.S.  offerees  or 
purchasers);  and  (v)  certificates  of  the  issuer 
or  any  underwriters. 

Item  2.  Informational  Legends 
The  following  legends,  to  the  extent 
applicable,  shall  appear  on  the  outside  front 
cover  page  of  the  prospectus  (or  on  a  sticker 
thereto)  in  bold-face  roman  type  at  least  as 
high  as  ten-point  modem  type  and  at  least 
two  points  leaded: 

“This  offering  is  made  by  a  foreign  issuer 
that  is  permitted,  under  a  multijurisdictional 
disclosure  system  adopted  by  the  United 
States,  to  prepare  this  prospectus  in 
accordance  with  the  disclosure  requirements 
of  its  home  country.  Prospective  investors 
should  be  aware  that  such  requirements  are 
different  from  those  of  the  United  States.  The 
financial  statements  included  or  incorporated 
herein,  if  any,  have  been  prepared  in 
accordance  with  foreign  generally  accepted 
accounting  principles,  and  may  be  subject  to 
foreign  auditing  and  auditor  independence 
standards,  and  thus  may  not  be  comparable 
to  financial  statements  of  United  States 
companies." 

“F^spective  investors  should  be  aware 
that  the  acquisition  of  the  securities 
described  herein  may  have  tax  consequences 
both  in  the  United  States  and  in  the  home 
country  of  the  Registrant.  Such  consequences 
for  investors  who  are  resident  ia  or  citizens 
of,  the  United  States  may  not  be  described 
fully  herein.” 

“The  enforcement  by  investors  of  civil 
liabilities  under  the  federal  securities  laws 
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may  be  affected  adversely  by  the  fact  that 
the  Registrant  is  incorporated  or  organized 
under  the  laws  of  a  foreign  country,  that 
some  or  all  of  its  officers  and  directors  may 
be  residents  of  a  foreign  country,  that  some 
or  all  of  the  underwriters  or  experts  named  in 
the  registration  statement  may  be  residents  of 
a  foreign  country  and  that  all  or  a  substantial 
portion  of  the  assets  of  the  Registrant  and 
said  persons  may  be  located  outside  the 
Unit^  States." 

"THESE  SECURITIES  HAVE  NOT  BEEN 
AH^ROVED  OR  DISAPPROVED  BY  THE 
SECURITIES  AND  EXCHANGE 
COMMISSION  NOR  HAS  THE 
COMMISSION  PASSED  UPON  THE 
ACCURACY  OR  ADEQUACY  OF  THIS 
PROSPECTUS.  ANY  REPRESENTATION  TO 
THE  CONTRARY  IS  A  CRIMINAL 
OFFENSE.” 

The  following  legend  shall  appear  in  the 
manner  noted  above  in  any  prospectus 
relating  to  an  exchange  offer. 

“Prospective  investors  should  be  aware 
that,  during  the  period  of  the  exchange  offer, 
the  Registrant  or  its  affiliates,  directly  or 
indirectly,  may  bid  for  or  make  purchases  of 
the  securities  to  be  distributed  or  to  be 
exchanged,  or  certain  related  securities,  as 
permitted  by  applicable  laws 'or  regulations 
of  Canada  or  its  provinces  or  territories." 

Any  prospectus  to  be  used  before  the 
effective  date  of  the  registration  statement 
shall  contain,  on  the  outside  front  cover  page 
(or  on  a  sticker  thereto)  the  following 
statement  printed  in  red  ink  in  type  as  large 
as  that  generally  used  in  the  body  of  the 
prospectus: 

"Information  contained  herein  is  subject  to 
completion  or  amendment.  A  registration 
statement  relating  to  these  securities  has 
been  filed  with  the  Securities  and  Exchange 
Commission.  These  securities  may  not  be 
sold  nor  may  offers  to  buy  be  accepted  prior 
to  the  time  the  registration  statement 
becomes  effective.  This  prospectus  shall  not 
constitute  an  offer  to  sell  or  the  solicitation  of 
an  offer  to  buy  nor  shall  there  be  any  sale  of 
these  securities  in  any  State  in  which  such 
offer,  solicitation  or  sale  would  be  unlawful 
prior  to  registration  or  qualification  under  the 
securities  laws  of  any  such  State." 

The  Registrant  should  also  include  in  the 
prospectus  any  legend  or  information 
required  by  the  laws  of  any  jurisdiction  in 
which  the  securities  are  to  be  offered. 

Item  3.  Incorporation  of  Certain  Information 
by  Reference 

Information  called  for  by  this  Form, 
including  exhibits,  may  be  incorporated  by 
reference  at  the  Registrant's  option  from 
documents  that  the  Registrant  has  filed 
previously  with  the  Commission  pursuant  to 
section  13(a)  or  15(d)  of  the  Exchange  Act  or 
submitted  to  the  Commission  pursuant  to 
Rule  12g3-2(b)  under  the  Exchange  Act.  Any 
such  incorporation  by  reference  shall  be  done 
in  accordance  with  Rule  24  of  the 
Commission's  Rules  of  Practice.  If  any 
information  is  incorporated  by  reference  into 
the  prospectus,  the  prospectus  shall  provide 
the  name,  address  and  telephone  number  of 
an  officer  of  the  Registrant  from  whom  copies 
of  such  information  may  be  obtained  upon 
request  without  charge. 


Item  4.  List  of  Documents  Filed  with  the 
Commission 

There  shall  be  set  forth  in  or  attached  to 
the  prospectus  a  list  of  all  documents  filed 
with  the  Commission  as  part  of  the 
registration  statement. 

PART  U— INFORMATION  NOT  REQUIRED 
TO  BE  DEUVERED  TO  OFFEREES  OR 
PURCHASERS 

Provide  a  brief  description  of  the 
indemnification  provisions  relating  to 
directors,  ofTicers  and  controlling  persons  of 
the  Registrant  against  liability  arising  under 
the  Securities  Act  (including  any  provision  of 
the  underwriting  agreement  which  relates  to 
indemnification  of  the  underwriter  or  its 
controlling  persons  by  the  Registrant  against 
such  liabilities  where  a  director,  officer  or 
controlling  person  of  the  Registrant  is  such  an 
underwriter  or  controlling  person  thereof  or  a 
member  of  any  firm  which  is  such  an 
underwriter),  together  with  a  statement  in 
substantially  the  following  form: 

Insofar  as  indemnification  for  liabilities 
arising  under  the  Securities  Act  of  1933  may 
be  permitted  to  directors,  officers  or  persons 
controlling  the  Registrant  pursuant  to  the 
foregoing  provisions,  the  Registrant  has  been 
informed  that  in  the  opinion  of  the  U.  S. 
Securities  and  Exchange  Commission  such 
indemnification  is  against  public  policy  as 
expressed  in  the  Act  and  is  therefore 
unenforceable. 

The  exhibits  speciRed  below  shall  be  filed 
as  part  of  the  registration  statement.  Exhibits 
shall  be  appropriately  lettered  or  numbered 
for  convenient  reference. 

(1)  In  the  case  of  an  exchange  offer,  any 
reports  or  information  that,  in  accordance 
with  the  requirements  of  the  jurisdiction  of 
incorporation  or  organization  of  the  subject 
issuer,  must  be  made  publicly  available  by 
the  Registrant  in  connection  with  the 
transactioa 

(2)  In  all  other  cases,  any  reports  or 
information  that  in  accordance  with  the 
requirements  of  the  principal  jurisdiction 
must  be  made  publidy  available  in 
connection  wiA  the  offering  (or,  if  the 
offering  is  not  being  made 
contemporaneously  in  Canada,  the  reports  or 
information  that  would  be  required  to  be 
made  publicly  available  by  the  principal 
jurisdiction  if  the  offering  were  made  in 
Canada). 

(3)  In  connection  with  an  exchange  offer,  a 
copy  of  any  agreement  relating  to  the 
proposed  acquisition. 

(4)  Copies  of  any  documents  incorporated 
by  reference  into  the  registration  statement 
and  any  publicly  available  documents  filed 
with  the  principal  jurisdiction  or  any  other 
Canadian  regulatory  authority  concurrently 
with  the  prospectus. 

(5)  If  any  accountant  engineer  or  appraiser, 
or  any  person  whose  profession  gives 
authority  to  a  statement  made  by  him,  is 
named  as  having  prepared  or  certified  any 
part  of  the  offering  document  or  is  named  as 
having  prepared  or  certified  a  report  or 
valuation  for  use  in  connection  with  the 
offering  document  the  manually  signed, 
written  consent  of  such  person. 
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If  any  such  person  is  named  as  having 
prepared  or  certified  any  other  report  or 
valuation  (other  than  a  public  ofHcial 
document  or  statement]  which  is  used  in 
connection  with  the  registration  statement, 
but  is  not  named  as  having  prepared  or 
certified  such  report  or  valuation  for  use  in 
connection  with  the  registration  statement, 
the  manually  signed,  written  consent  of  such 
person,  unless  the  Commission  dispenses 
with  such  bling  as  impracticable  or  as 
involving  undue  hardship  in  accordance  with 
Rule  437  under  the  Securities  Act. 

Any  other  consent  required  by  Rule  436  or 
438  under  the  Securities  Act.  Every 
amendment  relating  to  a  certified  financial 
statement  shall  include  the  manually  signed, 
written  consent  of  the  certifying  accountant 
to  the  use  of  his  certiHcate  in  connection  with 
the  amended  Hnancial  statements  in  the 
registration  statement  or  prospectus  and  to 
being  named  as  having  certified  such 
financial  statements. 

Note:  The  consents  required  by  this  item 
shall  specifically  indicate  consent  regarding 
the  use  of  the  report  or  valuation  in  the 
registration  statement  filed  in  the  United 
States. 

(6)  If  any  name  is  signed  to  the  registration 
statement  or  amendment  pursuant  to  power 
of  attorney,  manually  signed  copies  of  such 
power  of  attorney  and,  if  the  name  of  any 
officer  signing  on  behalf  of  the  Registrant  is 
signed  pursuant  to  a  power  of  attorney, 
certified  copies  of  a  resolution  of  the 
Registrant's  board  of  directors  or  similar 
governing  body  authorizing  such  signature. 

(7)  A  copy  of  any  indenture  relating  to  the 
registered  securities. 

PART  UI— UNDERTAKING  AND  CONSENT 
TO  SERVICE  OF  PROCESS 

This  Form  shall  set  forth  the  following 
undertaking  of  the  Registrant: 

Item  1.  Undertaking 

The  Registrant  undertakes  to  make 
available,  in  person  or  by  telephone, 
representatives  to  respond  to  inquiries  made 
by  the  Commission  staff,  and  to  furnish 
promptly,  when  requested  to  do  so  by  the 
Commission  staff,  information  relating  to  the 
securities  registered  pursuant  to  Form  F-0  or 
to  transactions  in  said  securities. 

Item  2.  Consent  to  Service  of  Process 

(a)  At  the  time  of  ffling  Form  F-9,  the 
Registrant  shall  file  with  the  Commission  a 
written  irrevocable  consent  and  power  of 
attorney  on  Form  F-X. 

(b)  At  the  time  of  filing  Form  F-9,  any  non- 
U.S.  person  acting  as  trustee  with  respect  to 
the  registered  securities  shall  file  with  the 
Commission  a  written  irrevocable  consent 
and  power  of  attorney  on  Form  F-X. 

(c)  Any  change  to  the  name  or  address  of 
the  agent  for  service  of  the  Registrant  or  the 
trustee  shall  be  communicated  promptly  to 
the  Commission  by  amendment  to  Form  F-X 
referencing  the  file  number  of  the  relevant 
registration  statement. 

Signatures 

Pursuant  to  the  requirements  of  the 
Securities  Act  the  Registrant  certifies  that  it 
has  reasonable  grounds  to  believe  that  it 
meets  all  of  the  requirements  for  filing  on 
Form  F-9  and  has  duly  caused  this 


registration  statement  to  be  signed  on  its 
behalf  by  the  undersigned,  thereunto  duly 

authorized,  in  the  City  of _ _  Country  of 

_ _  on _ (date), _ 

Registrant - 

By  (Signature  and  Title) - 

Pursuant  to  the  requirements  of  the 
Securities  Act  this  registration  statement  has 
been  signed  by  the  following  persons  in  the 
capacities  and  on  the  dates  indicated. 


(Signature) 

(Name  and  Title) 

(Date) 

Instructions 

A.  The  registration  statement  shall  be 
signed  by  the  Registrant,  its  principal 
executive  officer  or  officers,  its  principal 
financial  officer,  its  controller  or  principal 
accounting  officer,  at  least  a  majority  of  the 
board  of  directors  or  persons  performing 
similar  functions  and  its  authorized 
representative  in  the  United  States.  Where 
the  Registrant  is  a  limited  partnership,  the 
registration  statement  shall  be  signed  by  a 
majority  of  the  board  of  directors  of  any 
corporate  general  partner  signing  the 
registration  statement. 

B.  The  name  of  each  person  who  signs  the 
registration  statement  shall  be  typed  or 
printed  beneath  his  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  shall  indicate  each  capacity  in 
which  he  signs  the  registration  statement. 

C.  By  signing  this  Form,  the  Registrant 
consents  without  power  of  revocation  that 
any  administrative  subpoena  may  be  served, 
or  any  administrative  proceeding,  civil  suit  or 
civil  action  where  the  cause  of  action  arises 
out  of  or  relates  to  or  concerns  any  offering 
made  or  purported  to  be  made  in  connection 
with  the  securities  registered  pursuant  to 
Form  F-9  or  any  purchases  or  sales  of  any 
security  in  connection  therewith,  may  be 
commenced  against  it  in  any  administrative 
tribunal  or  in  any  appropriate  court  in  any 
place  subject  to  the  jurisdiction  of  any  state 
or  of  the  United  States  or  of  the  District  of 
Columbia  or  Puerto  Rico  by  service  of  said 
subpoena  or  process  upon  the  Registrant's 
designated  agent. 

D.  Where  eligibility  for  use  of  this  Form  is 
based  on  the  assignment  of  a  security  rating, 
the  Registrant  may  sign  the  registration 
statement  notwithstanding  the  fact  that  such 
security  rating  has  not  been  assigned  by  the 
filing  date,  provided  that  the  Registrant 
reasonably  believes,  and  so  states,  that  the 
security  rating  requirement  will  be  met  by  the 
time  of  effectiveness. 

Securities  and  Exchange  Commission 
Washington,  D.C.  20549 
Form  F-10 

Registration  Statement  Under  the  Securities 

Act  of  1933 


(Exact  name  of  Registrant  as  specified  in 
its  charter) 


(Translation  of  Registrant's  name  into 
English  (if  applicable)) 

(Province  or  other  jurisdiction  of 
incorporation  or  organization) 


(Primary  Standard  Industrial  Classification 
Code  Number  (if  applicable)) 


(I.R.S.  Employer  Identification  Number  (if 
applicable)) 

(Address  and  telephone  number  of 
Registrant's  principal  executive  offices) 

(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
agent  for  service  in  the  United  States) 

Approximate  date  of  commencement  of 
proposed  sale  of  the  securities  to  the  public 


(Principal  jurisdiction  regulating  this 
offering  (if  applicable)) 

It  is  proposed  that  this  filing  shall  become 
effective  (check  appropriate  box) 

A.  (  ]  upon  filing  with  the  Commission, 

pursuant  to  Rule  467(a)  (if  in  connection 
with  an  offering  being  made 
contemporaneously  in  the  United  States 
and  Canada) . 

B.  (  ]  at  some  future  date  (check  the 

appropriate  box  below) 

1.  [  ]  pursuant  to  Rule  467(b)  on  (date)  at 
(time)  (designate  a  time  not  sooner  than 
7  calendar  days  after  filing) . 

2.  [  ]  pursuant  to  Rule  467(b)  on  (date)  at 
(time)  (designate  a  time  7  calendar  days 
or  sooner  after  filing]  because  the 
securities  regulatory  authority  in  the 
review  jurisdiction  has  issued  a  receipt 
or  notification  of  clearance  on  (date). 

3.  [  ]  pursuant  to  Rule  467(b)  as  soon  as 
practicable  after  notification  of  the 
Commission  by  the  Registrant  or  the 
Canadian  securities  regulatory  authority 
of  the  review  jurisdiction  that  a  receipt 
or  notification  of  clearance  has  been 
issued  with  respect  hereto. 

4.  (  ]  after  the  filing  of  the  next 
amendment  to  this  Form  (if  preliminary 
material  is  being  filed). 

If  any  of  the  securities  being  registered  on 
this  Form  are  to  be  offered  on  a  delayed  or 
continuous  basis  pursuant  to  the  home 
jurisdiction's  shelf  prospectus  offering 
procedures,  check  the  following  box.  (  ] 
Calculation  of  Registration  Fee* 

Title  of  each  class  of  securities  to  be 
registered 

Amount  to  be  registered 

Proposed  maximum  offering  price  per  unit 

Proposed  maximum  aggregate  offering 
price 

Amount  of  registration  fee 

*  See  General  Instructions  II.G.-II.I.  for 
rules  as  to  calculation  of  the  registration  fee. 

If,  as  a  result  of  stock  splits,  stock 
dividends  or  similar  transactions,  the  number 
of  securities  purported  to  be  registered  on 
this  registration  statement  changes,  the 
provisions  of  Rule  416  shall  apply  to  this 
registration  statement. 

If  it  is  proposed  that  this  filing  become 
effective  pursuant  to  Rule  467(b) ,  the 
following  legend  shall  appear  on  the  cover 
page  of  this  Form: 

"The  Registrant  hereby  amends  this 
registration  statement  on  such  date  or  dates 
as  may  be  necessary  to  delay  its  effective 
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date  until  the  registration  statement  shall 
become  effective  as  provided  in  Rule  467 
under  the  Securities  Act  of  1933  or  on  such 
date  as  the  Commission,  acting  pursuant  to 
section  8(a)  of  the  Act  may  determine.” 
General  Instructions 

L  General  Eligibtlity  Requirements  for  Use  of 
Form  F-10 

A.  Form  F-10  may  be  used  for  the 
registration  of  securities  under  the  Securities 
Act  of  1933  (the  “Securities  Act"),  including 
securities  to  be  issued  in  an  exchange  offer  or 
in  connection  with  a  statutory  amalgamation, 
merger,  arrangement  or  other  reorganization 
requiring  the  vote  of  shareholders  of  the 
participating  companies  (a  “business 
combination"). 

B.  This  Form  may  not  be  used  for 
registration  of  derivative  securities  except;  (1) 
warrants,  options  and  rights,  provided  that 
such  securities  and  the  underlying  securities 
to  which  they  relate  are  issued  by  the 
Registrant,  its  parent  or  an  affiliate  of  either 
and  (2)  convertible  securities,  provided  that 
such  securities  are  convertible  only  into 
securities  of  the  Registrant  its  parent  or  an 
affiliate  of  either. 

Instruction 

For  purposes  of  this  Form,  an  “affiliate”  of 
a  person  is  anyone  who  beneficially  owns, 
directly  or  indirectly,  or  exercises  control  or 
direction  over,  more  than  10  percent  of  the 
outstanding  equity  shares  of  such  person.  The 
determination  of  a  person's  affiliates  shall  be 
made  as  of  the  end  of  such  person's  most 
recently  completed  fiscal  year. 

C.  Form  F-10  is  available  to  any  Registrant 
that: 

(1)  is  incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian  province  or 
territory, 

(2)  is  a  foreign  private  issuer; 

(3)  has  been  subject  to  the  continuous 
disclosure  requirements  of  any  securities 
commission  or  equivalent  regulatory 
authority  in  Canada  for  a  period  of  at  least  36 
calendar  months  immediately  preceding  the 
filing  of  this  Form,  and  is  currently  in 
compliance  with  such  obligations,  provided, 
however,  that  in  case  of  a  business 
combination,  each  participating  company 
other  than  the  successor  Registrant  must 
meet  such  36-month  reporting  obligation, 
except  that  any  such  participating  company 
shall  not  be  required  to  meet  such  reporting 
requirement  if  other  participating  companies 
whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least  80 
percent  of  the  total  assets  and  gross  revenues 
from  continuing  operations  of  the  successor 
Registrant  as  measured  based  on  pro  forma 
combination  of  the  participating  companies' 
most  recently  completed  fiscal  years,  each 
meet  such  reporting  requirement 

(4)  has  an  aggregate  market  value  of  its 
outstanding  equity  shares  of  (CN)  $360 
million  or  more,  provided,  however,  that  in 
the  case  of  a  business  combination,  the 
aggregate  market  value  of  the  outstanding 
shares  of  each  participating  company  other 
than  the  successor  Re^strant  is  (CN)  $360 
million  or  more,  except  that  any  such 
participating  company  shall  not  be  required 
to  meet  such  market  value  requirement  if 


other  participating  companies  whose  assets 
and  gross  revenues,  respectively,  would 
contribute  at  least  80  percent  of  the  total 
assets  and  gross  revenues  ffom  continuing 
operations  of  the  successor  Registrant,  as 
measured.based  on  pro  forma  combination  of 
the  participating  companies’  most  recently 
completed  fiscal  years,  each  meet  such 
market  value  requirement;  and 

(5)  has  an  aggregate  market  value  of  the 
public  float  of  its  outstanding  equity  shares  of 
(CN)  $75  million  or  more;  provided,  however, 
that  in  the  case  of  a  business  combination, 
the  aggregate  market  value  of  the  public  float 
of  the  outstanding  equity  shares  of  each 
participating  company  other  than  the 
successor  Registrant  is  (CN)  $75  million  or 
more,  except  that  any  such  participating 
company  shall  not  be  required  to  meet  such 
public  float  requirement  if  other  participating 
companies  whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least  80 
percent  of  the  total  assets  and  gross  revenues 
from  continuing  operations  of  the  successor 
Registrant,  as  measured  based  on  pro  forma 
combination  the  participating  companies' 
most  recently  completed  fiscal  years,  each 
meet  such  public  float  requirement:  provided 
further,  that  in  the  case  of  a  business 
combination,  such  public  float  requirement 
shall  be  deemed  satisfied  in  the  case  of  a 
participating  company  whose  equity  shares 
were  the  subject  of  an  exchange  offer  that 
was  register^  or  would  have  been  eligible 
for  registration  on  Form  F-8,  Form  F-9.  Form 
F-10  or  Form  F-80,  or  a  tender  offer  in 
connection  with  which  Schedule  13E-4F  or 
14D-1F  was  filed  or  could  have  been  filed, 
that  terminated  within  the  last  12  months,  if 
the  participating  company  would  have 
satisfied  such  public  float  requirement 
immediately  prior  to  commencement  of  such 
exchange  or  tender  offer. 

Instructions 

1.  For  purposes  of  this  Form,  "foreign 
private  issuer”  shall  be  construed  in 
accordance  with  Rule  405  under  the 
Securities  Act 

2.  For  purposes  of  this  Form,  the  "public 
float”  of  specified  securities  shall  mean  only 
such  securities  held  by  persons  other  than 
affiliates  of  the  issuer. 

3.  For  purposes  of  this  Form,  “equity 
shares”  shall  mean  common  shares,  non¬ 
voting  equity  shares  and  subordinate  or 
restricted  voting  equity  shares,  but  shall  not 
include  preferred  shares. 

4.  For  purposes  of  this  Form,  the  market 
value  of  outstanding  equity  shares  (whether 
or  not  held  by  affiliates)  shall  be  computed 
by  use  of  the  price  at  whidi  such  shares  were 
last  sold,  or  the  average  of  the  bid  and  asked 
prices  of  such  shares,  in  the  principal  market 
for  such  shares  as  of  a  date  within  80  days 
prior  to  the  date  of  filing.  If  there  is  no  market 
for  any  of  such  securities,  the  book  value  of 
such  securities  computed  as  of  the  latest 
practicable  date  prior  to  the  filing  of  this 
Form  shall  be  used  for  purposes  of 
calculating  the  market  value,  unless  the 
issuer  of  such  securities  is  in  banlcruptcy  or 
receivership  or  has  an  accumulated  capital 
deficit,  in  v^ich  case  one-third  of  the 
principal  amount,  par  value  or  stated  value  of 
such  securities  shall  be  used. 


D.  In  the  case  of  an  exchange  offer,  the 
issuer  of  the  securities  to  be  exchanged  (the 
“subject  securities”)  for  securities  of  the 
Registrant  shall  be  incorporated  or  organized 
under  the  laws  of  Canada  or  any  Canadian 
province  or  territory  and  be  a  foreign  private 
issuer. 

E.  In  the  case  of  a  business  combination, 
each  participating  company  shall  be 
incorporated  or  organized  under  the  laws  of 
Canada  or  any  Canadian  province  or 
territory  and  be  a  foreign  private  issuer. 

F.  In  the  case  of  an  exchange  offer,  the 
securities  to  be  registered  on  this  Form  shall 
be  offered  to  U.  S.  holders  upon  terms  and 
conditions  not  less  favorable  than  those 
offered  to  any  other  holder  of  the  same  class 
of  subject  securities. 

G.  In  the  case  of  a  business  combination, 
the  securities  to  be  registered  on  this  Form 
shall  be  offered  to  U.  S.  holders  upon  terms 
and  conditions  not  less  favorable  than  those 
offered  to  any  other  holder  of  the  same  class 
of  such  securities  of  the  participating 
company. 

Instructions 

1.  For  purposes  of  exchange  offers,  the  term 
"U.S.  holder”  shall  mean  any  person  whose 
address  appears  on  the  records  of  the  issuer 
of  the  subject  securities,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  the  issuer  of  the  subject  securities 
as  being  located  in  the  United  States. 

2.  For  purposes  of  business  combinations, 
the  term  “U.S.  holder”  shall  mean  any  person 
whose  address  appears  on  the  records  of  a 
participating  company,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  a  participating  company  as  being 
located  in  the  United  States. 

3.  For  purposes  of  this  Form,  the  class  of 
subject  securities  shall  not  include  any 
securities  that  may  be  converted  into  or  are 
exchangeable  for  the  subject  securities. 

H.  With  respect  to  registration  of  debt 
securities  or  preferred  seciuities  on  this 
Form,  if  the  Registrant  is  a  majority-owned 
subsidiary,  it  shall  be  deemed  to  meet  the 
requirements  of  l.C.  (3),  (4)  and  (5)  above  if 
the  parent  of  the  Registrant-subsidiary  meets 
the  requirements  of  l.C.  above  and  fully  and 
unconditionally  guarantees  the  securities 
being  registered  as  to  principal  and  interest 
(if  debt  securities)  or  as  to  liquidation 
preference,  redemption  price  and  dividends 
(if  preferred  shares);  provided,  however,  that 
the  securities  of  the  subsidiary  are  only 
convertible  or  exchangeable,  if  at  all,  for  the 
securities  of  the  parent. 

I.  If  the  Registrant  is  a  successor  Registrant 
subsisting  after  a  business  combination,  it 
shall  be  deemed  to  meet  the  36-month 
reporting  requirement  of  I.C.  (3)  above  if:  (1) 
The  time  the  successor  Registrant  has  been 
subject  to  the  continuous  disclosure 
requirements  of  any  securities  commission  or 
equivalent  regulatory  authority  in  Canada, 
when  added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at  least  36 
calendar  months,  provided,  however,  that 
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procedures  or  procedures  for  pricing  offerings 
after  the  final  receipt  has  been  issued,  three 
copies  of  each  supplement  to.  or 
supplemented  version  ot  the  home 
jurisdiction  disclosure  documentjs)  prepared 
under  such  procedures  shall  be  filed  with  the 
Commission  within  one  business  day  after 
such  supplement  or  supplemented  version  is 
filed  with  the  principal  jurisdiction.  Such 
filings  shall  be  deemed  not  to  constitute 
amendments  to  this  registration  statement. 
Each  such  Rling  shall  contain  in  the  upper 
right  hand  comer  of  the  cover  page  the 
following  legend,  which  may  be  set  forth  in 
longhand  if  legible:  “Filed  pursuant  to 
General  Instruction  II.L  of  Form  F-10;  File 
No.  33 — [insert  number  of  the  registration 
statement]. " 

Note:  Offerings  registered  on  this  Form, 
whether  or  not  made  contemporaneously  in 
Canada,  may  be  made  pursuant  to  National 
Policy  Statement  No.  44  shelf  prospectus 
offering  procedures  and  procedures  for 
pricing  offerings  after  the  hnal  receipt  has 
been  issued.  Rules  415  and  430A  under  the 
Securities  Act  are  not  available  for  offerings 
registered  on  this  Form. 

M.  If  the  offering  to  be  registered  on  this 
Form  is  not  being  made  contemporaneously 
in  Canada,  the  registration  statement  on  this 
Form  and  any  amendments  hereto  shall  be 
prepared  and  filed  as  if  the  offering  were 
being  made  contemporaneously  in  Canada. 
The  Commission  has  been  advised  that  the 
principal  jurisdiction  in  Canada  designated 
by  the  Registrant  in  connection  with  such  an 
offering  will  require  the  Sling  of  such 
documents  and  may  select  them  for  review. 

III.  Compliance  with  Exchange  Act  and 
Auditor  Independence  and  Reporting 
Requirements 

A.  Pursuant  to  Rule  15d-4  under  the 
Securities  Exchange  Act  of  1934  (the 
“Exchange  Act”) ,  reporting  obligations  under 
section  15(d]  of  the  ^change  Act  (and  the 
requirements  of  Regulation  15D  thereunder) 
arising  solely  from  an  offering  of  securities 
registered  on  this  Form  may  be  met  by  filing 
with  the  Commission,  under  cover  of  Forms 
40-F  and  6-K,  certain  home  jurisdiction 
documents.  Registrants'  attention  is  directed, 
however,  towaj^  other  provisions  of  the 
Exchange  Act  that  may  be  applicable,  and 
specifically  to  the  provisions  of  sections  12(b) 
and  12(g)  and  Rules  lOb-6  and  lOb-7  under 
the  Ex^ange  Act. 

B.  The  Commission's  rules  on  auditor 
independence,  as  codified  in  section  600  of 
the  Codification  of  Financial  Reporting 
Policies,  apply  to  auditor  reports  on  all 
financial  statements  that  are  included  in  this 
registration  statement  except  that  such  rules 
do  not  apply  with  respect  to  periods  prior  to 
the  most  recent  fiscal  year  for  which 
financial  statements  are  included  in  the 
registration  statement  under  the  Securities 
Act  filed  by  the  issuer  on  Form  F-8.  Form  F-9, 
Form  F-10  or  Form  F-80  or  under  the 
Exchange  Act  Bled  by  the  issuer  on  Form  40- 
F.'  Notwithstanding  the  exception  in  the 
previous  sentence,  such  rules  do  apply  with 
respect  to  any  periods  prior  to  the  most 
recent  ffscal  year  If  the  issuer  previously  was 
required  to  file  with  the  Commission  a  report 
or  registration  statement  containing  an  audit 


report  on  financial  statements  for  such  prior 
periods  as  to  which  the  Commission's  rules 
on  auditor  independence  applied. 

C.  Independent  accountants  reporting  on 
financial  statements  included  in  the 
registration  statement  should  consider 
Canadian  auditing  guidelines  pertaining  to 
the  Canada*U.S.  reporting  conflict  with 
respect  to  contingencies  and  going  concern 
considerations.  If  additional  comments  for 
U.S.  readers  are  appropriate  under  those 
guidelines  but  are  not  included  in  the 
prospectus  itself,  those  comments  should  be 
included  with  the  legends  required  by  item  3 
of  part  I  hereof.  In  addition,  the  accountant's 
consent  speciffcally  should  refer  to  any 
additional  comments  provided  for  U.S. 
readers. 

D.  Pursuant  to  Rule  13e-4(g)  under  the 
Exchange  Act  the  provisions  of  Rule  13e-4 
are  not  applicable  and  pursuant  to  Rule  14d- 
1(b)  under  the  Exchange  Act  the  provisions 
of  sections  14(d)(1)  through  14(d)(7)  of  the 
Exchange  Act,  Relation  14D  under  the 
Exchange  Act  and  Schedule  14D-1 
thereunder,  and  Rule  14e-l  under  Regulation 
14E,  are  not  applicable  to  a  transaction 
involving  offerings  of  securities  that  may  be 
registered  on  this  Form  in  connection  with 
exchange  offers;  provided  that,  if  an 
exemption  has  been  granted  from  the 
requirements  of  Canadian  federal  provincial 
and/or  territorial  laws,  regulations  or 
policies,  and  the  tender  offer  does  not  comply 
with  requirements  that  otherwise  would  be 
required  by  Commission  tender  offer  rules, 
the  Registrant  shall  comply  with  such 
provisions  of  the  Exchange  Act  Such 
transaction  is  not  exempt  from  the  antifraud 
provisions  of  section  10(b),  13(e)  and  14(e)  of 
the  Exchange  Act  or  Rule  lOb^,  13e-4(b)  (1) 
or  14e-3  thereunder,  if  the  transaction 
otherwise  is  subject  to  those  sections. 

Part  I — Information  Required  To  Be  Delivered 
to  Offerees  or  Purchasers 

Item  1.  Home  Jurisdiction  Document 

In  the  case  of  a  business  combination,  the 
prospectus  shall  consist  of  the  entire 
disclosure  document  or  documents  used  to 
solicit  votes  of  security  holders  in  connection 
with  the  proposed  business  combination  in 
any  Canadian  jurisdiction.  Except  as  noted 
hereinafter,  such  disclosure  document(s)  shall 
be  prepared  in  accordance  with  the 
disclosure  requirements  of  such 
jurisdictionfs)  as  interpreted  and  applied  by 
the  securities  commission(s)  or  other 
regulatory  authorities  in  such  jurisdictionfs) . 

In  the  case  of  an  exchange  offer,  the 
prospectus  shall  consist  of  the  entire 
disclosure  document  or  documents  used  to 
offer  securities  in  any  Canadian  jurisdiction. 
Except  as  noted  hereinafter,  such  disclosure 
documents  shall  be  prepared  in  accordance 
with  the  disclosure  requirements  of  such 
jurisdiction(s)  as  interpreted  and  applied  by 
the  securities  commission(s)  or  other 
regulatory  authorities  in  such  jurisdiction(s) . 

In  all  other  cases,  the  prospectus  shall 
consist  of  the  entire  disclosure  document  or 
documents  used  to  offer  the  securities  of  the 
Registrant  in  the  principal  jurisdiction  (or,  if 
the  offering  is  not  being  made 
contemporaneously  in  Canada,  as  if  the 
offering  were  made  in  such  jurisdiction). 


Except  as  noted  hereinafter,  such  disclosure 
documcnt(s)  shall  be  prepared  in  accordance 
with  the  disclosure  requirements  of  such 
jurisdiction  as  interpreted  and  applied  by  the 
securities  commission  or  other  regulatory 
authority  in  such  jurisdiction. 

The  prospectus  used  in  the  United  States 
shall  contain  additional  information  and 
legends  required  by  this  Form.  It  need  not 
include  any  documents  incorporated  by 
reference  into  disclosure  document(s)  used  in 
Canada  and  not  required  to  be  delivered  to 
offerees  or  purchasers  (in  the  case  of  an 
exchange  offer)  or  to  securityholders  being 
solicited  (in  the  case  of  a  business 
combination)  pursuant  to  Canadian  law  or  to 
offerees  or  purchasers  (in  all  other  cases) 
pursuant  to  the  laws  of  the  principal 
jurisdiction. 

Notwithstanding  the  foregoing,  such 
prospectus  used  in  the  United  States  need  not 
contain  any  disclosure  applicable  solely  to 
Canadian  offerees  or  pui^asers  that  would 
not  be  material  to  offerees  or  purchasers  in 
the  United  States,  including,  without 
limitation,  (i)  any  Canadian  “red  herring" 
legend;  (ii)  any  discussion  of  Canadian  tax 
considerations  other  than  those  material  to 
U.S.  offerees  or  purchasers;  (iii)  the  names  of 
any  Canadian  underwriters  not  acting  as 
underwriters  in  the  United  States  or  a 
description  of  the  Canadian  plan  of 
distribution  (except  to  the  extent  necessary 
to  describe  the  material  facts  of  the  U.S.  plan 
of  distribution);  (iv)  any  description  of 
offerees'  or  purchasers'  statutory  rights  imder 
applicable  Canadian,  provincial  or  territorial 
securities  legislation  (except  to  the  extent 
such  rights  are  available  to  U.S.  offerees  or 
purchasers);  or  (v)  certiffcates  of  the  issuer  or 
any  underwriter. 

Item  Z  Additional  Information 

The  following  information  also  shall  be 
provided  to  offerees  as  part  of  the  prospectus. 
Financial  Statements 

If  this  Form  is  filed  prior  to  July  1, 1993,  any 
financial  statements  included  in  the  home 
jurisdiction  document  must  be  reconciled  to 
U.S.  GAAP  as  required  by  Item  18  of  Form 
20-F  under  the  Exchange  Act 

Item  3.  Informational  Legends 

The  following  legends,  to  the  extent 
applicable,  shall  appear  on  the  outside  front 
cover  page  of  the  prospectus  (or  on  a  sticker 
thereto)  in  bold-face  roman  type  at  least  as 
high  as  ten-point  modem  type  and  at  least 
two  points  leaded: 

“This  offering  is  made  by  a  foreign  issuer 
that  is  permitt^  under  a  multijurisdictional 
disclosure  system  adopted  by  the  United 
States,  to  prepare  this  prospectus  in 
accordance  with  the  disclosure  requirements 
of  its  home  country.  Prospective  investors 
should  be  aware  that  such  requirements  are 
different  from  those  of  the  United  States. 
Financial  statements  included  or 
incorporated  herein,  if  any,  have  been 
prepared  in  accordance  with  foreign 
generally  accepted  accounting  principles,  and 
may  be  subject  to  foreign  auditing  and 
auditor  independence  standards,  end  thus 
may  not  be  comparable  to  fiiuncial 
statements  of  United  States  companies.  “ 
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"Prospective  investors  should  be  aware 
that  the  acquisition  of  the  securities 
described  herein  may  have  tax  consequences 
both  in  the  United  States  and  in  the  home 
country  of  the  Registrant  Such  consequences 
for  investors  who  are  resident  in,  or  citixens 
of,  the  United  States  may  not  be  described 
fully  herein.  ** 

"The  enforcement  by  investors  of  civil 
liabilities  under  the  federal  securities  laws 
may  be  affected  adversely  by  the  fact  that 
the  Registrant  is  incorporated  or  organized 
under  the  laws  of  a  foreign  country,  that 
some  or  all  of  its  officers  and  directors  may 
be  residents  of  a  foreign  country,  that  some 
or  all  of  the  underwriters  or  experts  named  in 
the  registration  statement  may  be  residents  of 
a  foreign  country,  and  that  all  or  a  substantial 
portion  of  the  assets  of  the  Registrant  and 
said  persons  may  be  located  outside  the 
Unit^  States.” 

“THESE  SECURITIES  HAVE  NOT  BEEN 
AIWOVED  OR  DISAPPROVED  BY  THE 
SECURITIES  AND  EXCHANGE 
COMMISSION  NOR  HAS  THE 
COMMISSION  PASSED  UPON  THE 
ACCURACY  OR  ADEQUACY  OF  THIS 
PROSPECTUS.  ANY  REPRESENTATION  TO 
THE  CONTRARY  IS  A  CRIMINAL 
OFFENSE." 

Ibe  following  legend  shall  appear  in  the 
manner  noted  above  in  any  pro^ctus 
relating  to  an  exchange  offer. 

"Prospective  investors  should  be  aware 
that  during  the  period  of  the  exchange  offer, 
the  Registrant  or  its  affiliates,  directly  or 
indirectly,  may  bid  for  or  make  purchases  of 
the  securities  to  be  distributed  or  to  be 
exchanged,  or  certain  related  securities,  as 
permitted  by  applicable  laws  or  regulatioiu 
of  Canada  or  its  provinces  or  territories.  ” 

Any  prospectus  to  be  used  before  the 
effective  date  of  the  registration  statement 
shall  contain,  on  the  outside  front  cover  page 
(or  (HI  a  sticker  thereto)  the  following 
statement  printed  in  red  ink  in  type  as  large 
as  that  generally  used  in  the  body  of  the 
prospectus: 

“Information  contained  herein  is  subject  to 
completion  or  amendment.  A  registration 
statement  relating  to  these  securities  has 
been  Hied  with  the  Securities  and  Exchange 
Commission.  These  securities  may  not  be 
sold  nor  may  offers  to  buy  be  acxepted  prior 
to  the  time  the  registraticm  statement 
becomes  effective  Hus  prospectus  shall  not 
constitute  an  offer  to  sell  or  the  solicitaticm  of 
an  offer  to  buy  nor  shall  there  be  any  sale  of 
these  securities  in  any  State  in  whi(^  such 
offer,  solicitation  or  sale  would  be  unlawful 
prior  to  registraticm  or  qualiHcation  under  the 
secmrities  laws  of  any  such  State.  ” 

The  Registrant  should  also  include  in  the 
prospectus  any  legend  or  information 
required  by  tlw  laws  of  any  jurisdiction  in 
which  the  securities  are  to  be  offered. 

Item  4.  Incorporation  of  Certain  Information 
by  Reference 

Informati(m  called  for  by  this  Form, 
including  exhiluts,  may  be  incorporated  by 
reference  at  the  Registrant's  option  firtun 
documents  that  the  Registrant  has  filed 
previously  with  the  Commission  pursuant  to 
section  13(a)  or  15(d)  of  the  F.xchange  Act  or 


submitted  to  the  Commission  pursuant  to 
Rule  12g3-2(b)  under  the  Exchange  Act  Any 
such  incorporaticm  by  reference  shall  be  done 
in  accordance  with  Rule  24  of  the 
Commission's  Rules  of  Practice.  If  any 
information  is  incorporated  by  reference  into 
the  prospectus,  the  prospectus  shall  provide 
the  name,  address  and  telephone  number  of 
an  (ffficer  of  the  Registrant  from  whom  copies 
of  such  information  may  be  obtained  upon 
request  without  charge. 

Item  5.  List  of  Documents  Filed  with  the 
Commission 

There  shall  be  set  forth  in  or  attached  to 
the  prospectus  a  list  of  all  d(Mniments  filed 
with  the  Commission  as  part  of  the 
registration  statement. 

Part  II — Information  not  Required  To  Be 
Delivered  to  Offerees  or  Purchasers 

Provide  a  brief  des(nipti(m  of  the 
indemnification  provisions  relating  to 
directors,  officers  and  controlling  persons  of 
the  Registrant  against  liability  arising  under 
the  Securities  Act  (including  any  provision  of 
the  underwriting  agreement  whi(^  relates  to 
indemnification  of  the  underwriter  or  its 
controlling  persons  by  the  Registrant  against 
such  liabilities  where  a  director,  officer  or 
controlling  person  of  the  Registrant  is  such  an 
underwriter  or  controlling  person  thereof  or  a 
member  of  any  firm  whi(di  is  such  an 
underwriter),  together  with  a  statement  in 
substantially  the  following  form: 

Insofar  as  indemnification  for  liabilities 
arising  under  the  Securities  Act  of  1933  may 
be  permitted  to  directors,  officers  or  persons 
controlling  the  Registrant  pursuant  to  the 
foregoing  provisions,  the  Registrant  has  been 
informed  that  in  the  opinkm  of  the  U.S. 
Securities  and  Exchange  C(Mnmissi(Hi  such 
indemnificaticxi  is  against  public  policy  as 
expressed  in  the  Act  and  is  therefore 
unenforceable. 

The  exhibits  specified  below  shall  be  filed 
as  part  of  the  registration  statement  Exhibits 
shall  be  appropriately  lettered  or  numbered 
for  convenient  reference. 

(1)  In  the  case  of  an  exchange  offer  or 
business  combination,  any  reports  or 
information  that  in  accordance  with  the 
requirements  of  the  jurisdicticHi  of 
iiMXHporaticHi  or  organization  of  the  subject 
issuer  or,  in  the  case  of  a  business 
combination,  in  acccH^ance  with  the 
requirements  of  the  jurisdictionjs)  of 
incorporation  at  organization  of  companies 
involved  in  the  transaction  other  than  the 
Registrant  must  be  made  publicly  available 
by  the  Registrant  in  connecUion  with  the 
transaction. 

(2)  In  the  case  of  an  exchange  offer  or  a 
business  combination,  a  copy  of  any 
agreement  relating  to  the  propcwed 
acquisiticm  or  business  (xnnbination,  as 
applicable. 

(3)  In  all  other  cases,  any  reports  at 
information  that  in  accordance  with  the 
requirements  at  the  principal  jurisdiction 
must  be  made  publidy  available  in 
connection  with  the  offering  (or,  if  the 
offering  is  not  being  made 
contemporaneously  in  Canada,  the  reports  or 
information  that  wKwId  be  required  to  be 
made  publicly  available  by  the  principal 


jurisdiction  if  the  offering  were  made  in 
Canada). 

(4)  Copies  of  any  documents  incorporated 
by  reference  into  the  registratum  statement 
and  any  publicly  available  d(xniments  filed 
with  the  principal  jurisdiction  or  any  other 
Canadian  regulatory  authority  concurrently 
with  the  prospectus. 

(5)  If  any  accountant,  engineer  or  appraiser, 
or  any  person  whose  profession  gives 
authority  to  a  statement  made  by  him,  is 
named  as  having  prepared  or  certified  any 
part  of  the  offering  docmment,  or  is  nameii  as 
having  prepared  or  certified  a  report  or 
valuation  for  use  in  (cnnection  with  the 
offering  document,  the  manually  signed, 
written  consent  of  such  person. 

If  any  such  person  is  named  as  having 
prepared  or  certified  any  other  report  or 
valuation  (other  than  a  public  official 
do(nunent  or  statement)  which  is  used  in 
connection  with  the  registration  statement, 
but  is  not  named  as  having  prepared  or 
certified  such  report  or  valuation  for  use  in 
connection  with  the  registration  statement, 
the  manually  signed,  written  consent  of  such 
person,  unless  the  Commission  dispenses 
with  such  filing  as  impracticable  or  as 
involving  undue  hardship  in  accordance  with 
Rule  437  under  the  Securities  Act. 

Any  other  consent  required  by  Rule  436  or 
438  under  the  Secnuities  Act.  Every 
amendment  relating  to  a  certified  financial 
statement  shall  include  the  manually  signed, 
written  consent  of  the  certifying  accountant 
to  the  use  of  his  certificate  in  connection  with 
the  amended  financial  statements  in  the 
registration  statement  or  prospectus  and  to 
being  named  as  having  (%rtified  such 
financial  statements. 

Note:  The  consents  required  by  this  item 
shall  specifically  indicate  (»nsent  regarding 
use  of  the  report  or  valuation  in  the 
registration  statement  filed  in  the  United 
States. 

(6)  If  any  name  is  signed  to  the  registration 
statement  or  amendment  pursuant  to  power 
of  attorney,  manually  signed  copies  of  such 
power  of  attorney  anci  if  the  name  of  any 
officer  signing  on  behalf  of  the  Registrant  is 
signed  pursuant  to  a  power  of  attorney, 
certified  copies  of  a  resolution  of  the 
Registrant's  board  of  directors  or  similar 
gcwerning  body  authorizing  such  signature. 

(7)  A  (xjpy  of  any  indenture  relating  to  the 
registered  securities. 

Part  111 — Undertaking  and  Ckmsent  to  Service 
of  Process 

Item  1,  Undertaking 

This  Form  shall  set  forth  the  following 
undertaking  of  the  Registrant: 

The  Registrant  undertakes  to  make 
available,  in  person  or  by  telephone, 
representatives  to  respond  to  inquiries  made 
by  the  Commission  staff,  and  to  furnish 
promptly,  when  requested  to  do  so  by  the 
Commissicm  staff,  informatkm  relating  to  the 
8e(nuitie8  registered  pursuant  to  Form  F-10  or 
to  transacticnis  in  said  securities. 

Item  2.  Consent  to  Service  of  Process 

(a)  At  the  time  of  filing  Form  F-10,  the 
R^strant  shall  file  with  the  Commission  a 
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written  irrevocable  consent  and  power  of 
attorney  on  Form  F-X. 

(b)  At  the  time  of  filing  Form  F-IO,  any  non- 
U.  S.  person  acting  as  trustee  with  respect  to 
the  registered  securities  shall  file  with  the 
Commission  a  written  irrevocable  consent 
and  power  of  attorney  on  Form  F-X. 

.  (c)  Any  change  to  the  name  or  address  of 
the  agent  for  service  of  the  Registrant  or  the 
trustee  shall  be  conununicated  promptly  to 
the  Commission  by  amendment  to  Form  F-X 
referencing  the  file  number  of  the  relevant 
registration  statement 
Signatures 

Pursuant  to  the  requirements  of  the 
Securities  Act,  the  Registrant  certifies  that  it 
has  reasonable  grounds  to  believe  that  it 
meets  all  of  the  requirements  for  Hling  on 
Form  F-10  and  has  duly  caused  this 
registration  statement  to  be  signed  on  its 
behalf  by  the  undersigned,  thereunto  duly 

authorized,  in  the  City  of _ _ 

Country  of _ _  on _ _ _ _ 

Registrant  ■ 

By  (Signature  and  Title) - 

Pursuant  to  the  requirements  of  the 
Securities  Act  this  registration  statement  has 
been  signed  by  the  following  persons  in  the 
capacities  and  on  the  dates  indicated. 

(Signature)  - 

(Name  and  Title) - 

(Date) - 

Instructions 

A.  The  registration  statement  shall  be 
signed  by  the  Registrant  its  principal 
executive  officer  or  officers,  its  principal 
financial  officer,  its  controller  or  principal 
accounting  officer,  at  ledst  a  majority  of  the 
board  of  directors  or  persons  performing 
similar  functions  and  its  authorized 
representative  in  the  United  States.  Where 


the  Registrant  is  a  limited  partnership,  the 
registration  statement  shall  be  signed  by  a 
majority  of  the  board  of  directors  of  any 
corporate  general  partner  signing  the 
registration  statement. 

B.  The  name  of  each  person  who  signs  the 
registration  statement  shall  be  typed  or 
printed  beneath  his  signature.  Any  person 
who  occupies  more  than  one  of  the  speciHed 
positions  shall  indicate  each  capacity  in 
which  the  registration  statement  is  signed. 

C.  If  the  securities  to  be  offered  are  those 
of  a  corporation  not  yet  in  existence  at  the 
time  the  registration  statement  is  filed  and 
which  will  be  a  party  to  a  consolidation 
involving  two  or  more  existing  corporations, 
then  each  such  existing  corporation  shall  be 
deemed  a  Registrant  and  shall  be  designated 
on  the  cover  page  of  this  Form,  and  the 
registration  statement  shall  be  signed  by  each 
such  existing  corporation  and  by  the  officers 
and  directors  of  each  such  existing 
corporation  as  if  each  such  existing 
corporation  were  the  sole  Registrant. 

D.  By  signing  this  Form,  the  Registrant 
consents  without  power  of  revocation  that 
any  administrative  subpoena  may  be  served, 
or  any  administrative  proceeding,  civil  suit  or 
civil  action  where  the  cause  of  action  arises 
out  of  or  relates  to  or  concerns  any  offering 
made  or  purported  to  be  made  in  connection 
with  the  securities  registered  pursuant  to 
Form  F-10  or  any  purchases  or  sales  of  any 
security  in  connection  therewith,  may  be 
commenced  against  it  in  any  administrative 
tribunal  or  in  any  appropriate  court  in  any 
place  subject  to  the  jurisdiction  of  any  state 
or  of  the  United  States  of  the  District  of 
Columbia  or  Puerto  Rico  by  service  of  said 
subpoena  or  process  upon  the  Registrant's 
designated  agent. 
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Securities  and  Exchange  Commission 
Washington,  DC  20S49 
Form  F-80 

Registration  Statement  Under  the  Securities 
Act  of  1933 


(Exact  name  of  Registrant  as  specified  in  its 
charter) 


(Translation  of  Registrant's  name  into  English 
(if  applicable)) 


(Province  or  other  jurisdiction  of 
incorporation  or  organization) 


(Primary  Standard  Industrial  Classification 
Code  Number  (if  applicable)) 


(I.  R.  S.  Employer  IdentiHcation  Number  (if 
applicable)) 


(Address  and  telephone  number  of 
Registrant's  principal  executive  offices) 


(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
agent  for  service  in  the  United  States) 
Approximate  date  of  commencement  of 
proposed  sale  of  the  securities  to  the  public 


This  registration  statement  and  any 
amendment  thereto  shall  become  effective 
upon  filing  with  the  Commission  in 
accordance  with  Rule  467(a). 

If  any  of  the  securities  being  registered  on 
this  Form  are  to  be  offered  on  a  delayed  or 
continuous  basis  pursuant  to  the  home 
jurisdiction's  shelf  prospectus  offering 
procedures,  check  the  following  box.  [  ] 


CALCULATION  OF  REGISTRATION  FEE* 


Tide  o(  each  ctaM  ol  sacuritiet  to 
be  regwtered 


Amount  to  be  registered 


Proposed  maximum  offering  price 
per  unit 


Proposed  maximum  aggregate 
offering  price 


Amount  of  registration  lee 


*  See  General  Instructions  IV.  F.— IV.  H.  tor  niles  as  to  calculation  ol  the  registration  lee. 


If,  as  a  result  of  stock  splits,  stock 
dividends  or  similar  transactions,  the  number 
of  securities  purported  to  be  registered  on 
this  registration  statement  changes,  the 
provisions  of  Rule  416  shall  apply  to  this 
registration  statement. 

General  Instructions 

L  General  Eligibility  Requirements  for  Use  of 
Form  F-60 

A.  Form  F-80  may  be  used  for  registration 
under  the  Securities  Act  of  1933  (“Securities 
Act")  of  securities  to  be  issued  in  an 
exchange  offer  or  in  connection  with  a 
statutory  amalgamation,  merger,  arrangement 
or  other  reorganization  requiring  the  vote  of 
shareholders  of  the  participating  companies 
(a  “business  combination") .  Securities  may 
be  registered  on  this  Form  whether  they 
constitute  the  sole  consideration  for  such 
exchange  offer  or  business  combination,  or 
are  offered  in  conjunction  with  cash. 

B.  This  Form  shall  not  be  used  for 
registration  of  securities  if  no  takeover  bid 


circular  or  issuer  bid  circular  (in  the  case  of 
an  exchange  offer)  or  information  circular  (in 
the  case  of  a  business  combination)  is 
prepared  pursuant  to  the  requirements  of  any 
Canadian  jurisdiction  due  to  the  availability 
of  an  exemption  ffom  such  requirements. 

C.  This  Form  may  not  be  used  for 
registration  of  derivative  securities  except: 

(1)  Warrants,  options  and  rights,  provided 
that  such  securities  and  the  underlying 
securities  to  which  they  relate  are  issued  by 
the  Registrant,  its  parent  or  an  affiliate  of 
either;  and 

(2)  Convertible  securities,  provided  that 
such  securities  are  convertible  only  into 
securities  of  the  Registrant,  its  parent  or  an 
affiliate  of  either. 

Instruction.  For  purposes  of  this  Form,  an 
“affiliate"  of  a  person  is  anyone  who 
beneficially  owns,  directly  or  indirectly,  or 
exercises  control  or  direction  over,  more  than 
10  percent  of  the  outstanding  equity  shares  of 
such  person.  The  determination  of  a  person's 


affiliates  shall  be  made  as  of  the  end  of  such 
person's  most  recently  completed  Rscal  year. 

D.  This  Form  shall  not  be  used  if  the 
Registrant  or,  in  the  case  of  an  exchange 
offer,  the  issuer  of  the  securities  to  be 
exchanged  (the  “subject  securities")  for 
securities  of  the  Registrant  is  an  investment 
company  registered  or  required  to  be 
registered  under  the  Investment  Company 
Act  of  1940. 

11.  Eligibility  Requirements  for  Exchange 
Offers 

A.  In  the  case  of  an  exchange  offer.  Form 
F-80  is  available  to  any  Registrant  that: 

(1)  Is  incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian  province  or 
territory: 

(2)  Is  a  foreign  private  issuer, 

(3)  Has  had  a  class  of  its  securities  listed 
on  TTie  Montreal  Exchange,  The  Toronto 
Stock  Exchange  or  the  Senior  Board  of  the 
Vancouver  Stock  Exchange  for  the  12 
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calendar  months  immediately  preceding  the 
filing  of  this  Form,  has  been  subject  to  the 
continuous  disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a  period  of 
at  least  36  calendar  months  immediately 
preceding  the  filing  of  this  Form,  and  is 
currently  in  compliance  with  obligations 
arising  such  listing  and  reporting;  and 

(4)  Has  an  aggregate  maricet  value  of  the 
public  float  of  its  outstanding  equity  shares  of 
(CN)  $75  million  or  more;  provided,  however, 
that  such  public  float  requirement  need  not 
be  satisH^  if  the  issuer  of  the  securities  to  be 
exchanged  is  also  the  Registrant  on  this 
Form. 

Instructions 

1.  For  purposes  of  this  Form,  “foreign 
private  issuer”  shall  be  construed  in 
accordance  with  Rule  405  under  the 
Securities  Act. 

2.  For  purposes  of  this  Form,  “equity 
shares"  shall  mean  common  shares,  non¬ 
voting  equity  shares  and  subordinate  or 
restricted  voting  equity  shares,  but  shall  not 
include  preferr^  shares. 

3.  For  purposes  of  this  Form,  the  “public 
float"  of  specified  securities  shall  mean  only 
such  securities  held  by  persons  other  than 
afiibates  of  the  issuer. 

4.  For  the  purposes  of  this  Form,  the  mariiet 
value  of  the  public  float  of  outstanding  equity 
shares  shall  be  computed  by  use  of  the  price 
at  which  sudi  shares  were  last  sold,  or  the 
average  of  the  bid  and  asked  prices  of  sudi 
shares,  in  the  principal  market  for  such 
shares  as  of  a  date  within  60  days  prior  to  the 
date  of  filing.  If  there  is  no  maricet  for  any  of 
such  securities,  the  book  value  of  such 
securities  computed  as  of  the  latest 
practicable  date  priw  to  the  filing  of  this 
Form  shall  be  used  for  purposes  of 
calculating  the  market  value,  unless  the 
issuer  of  such  securities  is  in  bankruptcy  or 
receivership  or  has  an  accumulated  capital 
deficit  in  which  case  one-third  of  the 
principal  amoimt  par  value  or  stated  value  of 
such  securities  shall  be  used. 

B.  In  the  case  of  an  exchange  offer,  the 
securities  to  be  registered  on  this  Form  shall 
be  ofiered  to  U.S.  holders  upon  terms  and 
conditions  not  less  favorable  than  those 
offered  to  any  other  holder  of  the  same  class 
of  subject  seciuities. 

C.  In  the  case  of  an  exdiange  offer,  if  the 
Registrant  is  a  successor  Registrant 
subsisting  after  a  business  combination,  the 
Registrant  shall  be  deemed  to  meet  the  36- 
month  reporting  requirement  and  the  12- 
month  listing  requirement  of  II.  A.  (3)  above 
if;  (1)  tile  time  the  successor  registrant  has 
been  subject  to  the  continuous  disclosure 
requirements  of  any  securities  commission  or 
equivalent  regulatory  authority  in  Canada, 
when  added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at  least  36 
calendar  months,  provided,  however,  that 
any  predecessor  need  not  be  considered  for 
purposes  of  the  reporting  history  calculation 
if  the  reporting  histories  of  predecessors 
whose  assets  and  gross  revenues, 
respectively,  would  ccmtribute  at  least  80 
percent  of  the  total  assets  and  gross  revenues 


from  continuing  cqieratKHis  of  the  successw 
Registrant  as  measured  based  on  pro  forma 
combination  of  such  participating  con^ianies' 
most  recently  ccnnpleted  fis^  years 
immediately  prior  to  the  business 
combination,  when  combined  with  the 
reporting  history  of  the  successor  Registrant 
in  each  case  satisfy  such  36-month  reporting 
requirement  (2)  the  time  the  successor 
registrant  has  been  subject  to  the  listing 
requirements  of  the  specified  exchanges, 
when  added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at  least  12 
calendar  months,  provided,  however,  that 
any  predecessor  need  not  be  considered  for 
purposes  of  the  listing  history  calculation  if 
the  listing  histories  of  predecessors  whose 
assets  ai^  gross  revenues,  respectively, 
would  contribute  at  least  80  percent  of  the 
total  assets  and  gross  revenues  from 
continuing  operations  of  the  successor 
Registrant,  as  measured  based  on  pro  forma 
combination  of  sudi  participating  companies’ 
most  recently  completed  fiscal  years 
immediately  prior  to  the  business 
combinatkm,  when  combined  with  the  fisting 
history  of  the  successor  Registrant  in  each 
case  satisfy  such  12-month  listing 
requirement  and  (3)  the  successor  Registrant 
has  been  subject  to  such  ccmtinuons 
disclosure  requirements  and  listing 
requirements  since  the  business  combination, 
and  is  currently  in  compliance  with  its 
obligations  thereunder. 

D.  In  the  case  of  an  exchange  offer,  the 
issuer  of  tiie  subject  securities  sbaH  be 
incorporated  or  organized  under  the  laws  of 
Canada  or  any  Canadian  province  or 
territOTy  and  be  a  fraeign  private  issuer,  and 
less  than  40  percent  of  the  class  of  subject 
securities  outstanding  shall  be  held  by  U.S. 
holders. 

Instructions 

1.  For  purposes  of  exdiange  offers,  the  term 
“U.S.  holder”  shall  mean  any  person  whose 
address  appears  on  the  recoids  of  the  issuer 
of  the  subject  securities,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capadty  on 
beh^  of  the  issuer  of  the  subject  securities 
as  being  located  in  the  United  States. 

2.  With  respect  to  any  tender  offer, 
induding  any  exchange  offer,  otherwise 
eligible  to  proceed  in  accordance  with  Rule 
14d-l(b)  under  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act”),  the  issuer  of  the 
subject  securities  will  be  presumed  to  be  a 
foreign  private  issuer  and  U.S.  holders  will  be 
presumed  to  hold  less  than  40  percent  of  such 
outstanding  securities,  unless  (a)  the 
aggregate  trading  volume  of  that  class  on 
■national  securities  exchanges  in  the  United 
States  and  on  NASDAQ  exceeded  its 
aggregate  trading  volume  on  securities 
exchanges  in  Canada  and  on  the  Canadian 
Dealing  Networic,  Inc.  (“CDN”)  over  the  12 
calendar  month  period  prior  to 
commencement  of  this  offer,  or  if  commenced 
in  response  to  a  prior  offer,  over  the  12 
calendar  month  period  prior  to 
commencmnent  of  the  initial  offer  (based  on 
volume  figures  published  by  such  exchanges, 
NA^IAQ  and  CDN] ;  (b)  the  most  recent 


annual  report  or  annual  information  form 
filed  or  submitted  by  the  issuer  with 
securities  regulatm  of  Ontaria  Quebec, 
British  Columbia  or  Alberta  («*,  U  the  issumr 
of  the  subject  securities  is  not  a  reporting 
issuer  in  any  of  such  provinces,  with  any 
other  Canadian  securities  regulator)  or  with 
the  Commission  indicates  that  U.S.  holders 
hold  40  percent  or  more  of  the  outstanding 
subject  class  of  securities;  or  (c)  the  offeror 
has  actual  knowledge  that  the  level  of  U.S. 
ownership  equals  or  exceeds  40  percent  of 
such  seciuities. 

3.  For  purposes  of  this  Form,  if  this  Form  is 
filed  during  the  pendency  of  one  or  more 
ongoing  cash  tender  or  exchange  offers  for 
securities  of  the  class  subject  to  the  offer  that 
was  commenced  or  was  eligible  to  be 
commenced  on  Schedule  13E-4F,  Schedule 
14D-1F.  and/or  Form  F-8  or  Form  F-80,  the 
date  for  cali^aticm  of  U.S.  ownership  shall 
be  the  same  as  that  date  used  by  the  initial 
bidder  or  issuer. 

4.  For  purposes  of  this  Form,  the  class  of 
subject  securities  shall  not  include  any 
securities  that  may  be  converted  into  or  are 
exchangeable  for  the  subject  securities. 

5.  For  purposes  of  exchange  offers,  the 
calculatimi  of  U.S.  holders  shall  be  made  as 
of  the  end  of  the  subject  issuer’s  last  quarter 
or,  if  such  quarter  terminated  within  W  days 
of  the  filing  date,  as  of  the  end  of  such 
issuer's  preceding  quarter. 

m.  Eligibifily  Requhvaaents  for  Busiiiass 
Comb^tioos 

A.  In  the  case  of  a  business  combination. 
Form  F-80  is  available  if; 

(1)  each  company  participating  in  the 
business  combination,  including  the 
successor  Registrant  is  incorporated  or 
organized  under  the  laws  of  Canada  or  any 
Canadian  province  or  territory  and  is  a 
foreign  private  issuer. 

(2)  each  company  participating  in  ^e 
business  combination  other  than  the 
successor  Registrant  has  had  a  class  of  its 
securities  listed  on  Hie  Montreal  Exdiange, 
The  Toronto  Stock  Exchange  or  the  Senior 
Board  of  the  Vancouver  Stock  Exchange  for 
the  12  calendar  months  immediately 
preceding  the  filing  of  this  Form,  has  been 
subject  to  the  continuous  disclosure 
requirements  of  any  securities  commission  or 
equivalent  regulatory  authority  in  Canada  for 
a  period  of  at  least  36  calendar  months 
immediately  preceding  the  filing  of  this  Form, 
and  is  currently  in  compliance  with 
obligations  arising  from  such  listing  and 
repmting;  provid^,  however,  that  any  such 
participating  company  shall  not  be  required 
to  meet  such  36-month  reporting  requirement 
or  12-month  listing  requirement  if  other 
participating  companies  whose  assets  and 
gross  revenues,  respectively,  would 
contribute  at  least  80  percent  of  the  total 
assets  and  gross  revenues  from  continuing 
operations  of  the  successor  Registrant,  as 
measured  based  on  pro  forma  combination  of 
the  participating  companies’  most  recently 
completed  fiscal  years,  each  meet  such 
reporting  and  listing  requirements;  and 

(3)  the  aggregate  maricet  value  of  the  public 
float  of  the  outstanding  equity  shares  of  each 
company  partidpating  in  the  business 


Federal  Register  /  Vol.  56,  No.  126  /  Monday,  July  1,  1991  /  Rules  and  Regulations 


30097 


combinetion  other  than  the  successor 
Registrant  is  (CN)  $75  million  or  more; 
provided,  however,  that  any  such 
participating  company  shall  not  be  required 
to  meet  such  public  float  requirement  if  other 
participating  companies  whose  assets  and 
gross  revenues,  respectively,  would 
contribute  at  least  80  percent  of  the  total 
assets  and  gross  revenues  from  continuing 
operations  of  the  successor  Registrant,  as 
measured  based  on  pro  forma  combination  of 
the  participaUng  companies’  most  recently 
completed  fiscal  years,  each  meet  such  public 
float  requirement;  and.  provided  further,  that 
such  public  float  requirement  shall  be 
deemed  satisfied  in  the  case  of  a 
participating  company  whose  equity  shares 
were  the  subject  of  an  exchange  ofler  that 
was  registered  or  would  have  been  eligible 
for  registration  on  Form  F-8,  Form  F-9,  Form 
F-10  or  f  orm  F-80,  or  a  tender  offer  in 
connection  with  which  Schedule  13E-4F  or 
14D-1F  was  flled  or  could  have  been  Tiled, 
that  terminated  within  the  last  12  months,  if 
the  participating  company  would  have 
satisfied  such  public  float  requirement 
immediately  prior  to  commencement  of  such 
exchange  or  tender  offer. 

B.  In  the  case  of  a  business  combination, 
less  than  40  percent  of  the  class  of  securities 
to  be  offered  by  the  successor  Registrant 
shall  be  held  by  U.  S.  holders,  as  if  measured 
immediately  after  completion  of  business 
combination. 

Instructions 

1.  For  purposes  of  business  combinations, 
the  term  “U.  S.  holder”  shall  mean  any  person 
whose  address  appears  on  the  records  of  a 
participating  company,  any  voting  trustee, 
any  depositary,  any  share  transfer  agent  or 
any  person  acting  in  a  similar  capacity  on 
behalf  of  a  participating  company  as  being 
located  in  the  United  States. 

2.  For  purposes  of  business  combinations, 
the  calculation  of  U.  S.  holders  shall  be  made 
by  a  participant  as  of  the  end  of  such 
participant's  last  quarter  or.  if  such  quarter 
terminated  within  60  days  of  the  Tiling  date, 
as  of  the  end  of  such  participant's  preceding 
quarter. 

C.  In  the  case  of  a  business  combination, 
the  securities  to  be  registered  on  this  Form 
shall  be  offered  to  U.  S.  holders  upon  terms 
and  conditions  not  less  favorable  than  those 
offered  to  any  other  holder  of  the  same  class 
of  such  securities  of  the  participating 
company. 

IV.  Application  of  General  Rules  and 
Regulations 

A.  The  rules  comprising  Regulation  C  under 
the  Securities  Act  shall  not  apply  to  filings  on 
this  Form  unless  specifically  referred  to  in  the 
Form.  Instead,  the  rules  and  regulations 
applicable  in  the  home  jurisdiction  regarding 
the  form  and  method  of  preparation  of 
disclosure  documents  shall  apply  to  Tilings  on 
this  Form.  Securities  Act  rules  and 
regulations  other  than  Regulation  C  shall 
apply  to  fllings  on  this  Form  unless 
speciTically  excluded  in  this  Form. 

B.  Rule  408  under  the  Securities  Act  which 
provides  that  in  addition  to  the  information 
expressly  required  to  be  included  in  the 
registration  statement  there  shall  be  added 


such  further  material  information,  if  any,  as 
may  be  necessary  to  make  the  required 
statements,  in  li^t  of  the  circumstances 
under  which  they  are  made,  not  misleading, 
shall  apply  to  fllings  on  this  Form. 

C.  Five  copies  of  the  complete  registration 
statement  and  any  amendments  thereto, 
including  exhibits  and  all  other  papers  and 
documents  flled  as  a  part  of  the  registration 
statement  or  amendment,  shall  be  flled  with 
the  Commission  at  its  principal  office.  Each 
copy  shall  be  bound,  stapled  or  otherwise 
compiled  in  one  or  more  parts,  without  stiff 
covers.  The  binding  shall  be  made  on  the  side 
or  stitching  margin  in  such  manner  as  to 
leave  the  reading  matter  legible.  Three 
additional  copies  of  the  registration 
statement  and  any  amendments  thereta 
similarly  bound,  shall  also  be  flled.  No 
exhibits  are  required  to  accompany  such 
additional  copies. 

D.  Any  amendment  to  a  registration 
statement  on  this  Form  shall  be  flled  under 
cover  of  an  appropriate  facing  sheet,  shall  be 
numbered  consecutively  in  the  order  in  which 
flled.  and  shall  indicate  on  the  facing  sheet 
the  applicable  registration  form  on  which  the 
amendment  is  prepared  and  the  Tile  number 
of  the  registration  statement. 

If.  however,  an  amendment  to  the  home 
jurisdiction  document(s)  is  flled  after 
effectiveness  of  this  registration  statement 
that  increases  the  number  of  securities  that 
may  be  sold,  in  lieu  of  filing  a  post-efiective 
amendment  hereto,  a  new  registration 
statement  shall  be  flled  on  this  Form.  As 
provided  in  Rule  429,  the  prospectus  included 
in  the  new  registration  statement  shall  be 
deemed  to  Include  a  prospectus  covering 
unsold  securities  registered  previously.  If  this 
is  the  case,  the  following  legend  shall  appear 
at  the  bottom  of  the  facing  page  of  the 
registration  statement:  “Pursuant  to  Rule  429 
under  the  Securities  Act,  the  prospectus 
contained  in  this  registration  statement 
relates  to  registration  statementjs]  33-[insert 
file  numbers  of  previous  registration 
statements).  ” 

E.  At  least  one  copy  of  every  registration 
statement  and  any  amendment  thereto  shall 
be  signed  manually  by  the  persons  specifled 
herein.  Unsigned  copies  shall  be  conformed. 

F.  At  the  time  of  filing  this  registration 
statement,  the  Registrant  shall  pay  to  the 
Commission  in  accordance  with  Rule  111 
under  the  Securities  Act.  a  fee  in  U.  S.  dollars 
in  the  amount  prescribed  by  Section  6  of  the 
Securities  Act.  The  amount  of  securities  to  be 
registered  on  this  Form  need  not  exceed  the 
amount  to  be  offered  in  the  United  States  as 
part  of  the  offering. 

G.  In  the  case  of  an  exchange  offer,  the 
registration  fee  is  to  be  calculated  as  follows: 

(1)  Upon  the  basis  of  the  market  value  of 
the  securities  that  may  be  received  by  the 
Registrant  or  cancelled  in  the  exchange  offer 
fl-om  United  States  residents  as  established 
by  the  price  of  securities  of  the  same  class,  as 
determined  in  accordance  with  paragraph  (4) 
of  this  section. 

(2)  If  there  is  no  market  for  the  securities  to 
be  received  by  the  Registrant  or  cancelled  in 
the  exchange  offer,  the  book  value  of  such 
securities  computed  as  of  the  latest 
practicable  date  prior  to  the  date  of  filing  the 
registration  statement  shall  be  used,  unless  . 


the  issuer  of  such  securities  is  in  bankruptcy 
or  receivership  or  has  an  accumulated  capital 
deficit,  in  which  case  one-third  of  the 
principal  amount  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(3)  If  any  cash  may  be  received  by  the 
Registrant  from  United  States  residents  in 
connection  with  the  exchange  offer,  the 
amount  thereof  shall  be  added  to  the  value  of 
the  securities  to  be  received  by  the  Registrant 
or  cancelled  as  computed  in  accordance  with 
paragraph  (1)  or  (2)  of  this  section.  If  any 
cash  is  to  be  paid  by  the  Registrant  in 
connection  with  the  exchange  offer,  the 
amount  thereof  shall  be  deducted  from  the 
value  of  the  securities  to  be  received  by  the 
Registrant  in  exchange  as  competed  in 
accordance  with  paragraph  (1)  or  (2)  of  this 
section. 

(4)  For  purposes  of  the  registration  fee,  the 
maiket  value  of  the  securities  received  or 
cancelled  shall  be  the  average  of  the  high  and 
low  prices  reported  or  the  average  of  the  bid 
and  asked  prices  of  such  stock,  in  the 
principal  market  for  such  stock  as  of  a  date 
within  30  days  prior  to  the  date  of  filing. 

H.  In  the  case  of  a  business  combination, 
the  registration  fee  is  to  be  calculated  as 
follows: 

(1)  Upon  the  basis  of  the  market  value  of 
the  equity  securities  of  the  predecessor 
companies  held  by  United  States  residents 
being  offered  the  Registrant's  securities,  as 
established  by  the  price  of  the  predecessors' 
securities  of  the  same  class  determined  in 
accordance  with  paragraph  (4)  of  this  section. 

(2)  If  there  is  no  market  for  the  securities  of 
the  predecessor  companies,  the  book  value  of 
such  securities  computed  as  of  the  latest 
practicable  date  prior  to  the  date  of  filing  the 
registration  statement  shall  be  used,  unless 
the  issuer  of  such  securities  is  in  bankruptcy 
or  receivership  or  has  an  accumulated  capital 
deficit,  in  which  case  one-third  of  the 
principal  amount,  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(3)  If  any  cash  may  be  received  by  the 
Registrant  from  United  States  residents  in 
connection  with  the  business  combination, 
the  amount  thereof  shall  be  added  to  the 
value  of  the  securities  as  computed  in 
accordance  with  paragraph  (1)  or  (2)  of  this 
section.  If  any  cash  is  to  be  paid  by  the 
Registrant  in  connection  with  the  business 
combination,  the  amount  thereof  shall  be 
deducted  from  the  value  of  the  securities  as 
computed  in  accordance  with  paragraph  (1) 
or  (2)  of  this  section. 

(4)  For  purposes  of  the  registration  fee,  the 
market  value  of  a  predecessor's  equity 
securities  shall  be  the  average  of  the  high  and 
low  prices  reported  or  the  average  of  the  bid 
and  asked  prices  of  such  securities,  in  the 
principal  maiket  for  such  securities  as  of  a 
date  within  30  days  prior  to  the  date  of  filing. 

I.  If  any  part  of  the  prospectus  is  in  a 
language  other  than  &iglish,  it  shall  be 
accompanied  by  a  translation  in  the  English 
language.  If  any  other  part  of  the  registration 
statement  or  an  amendment  thereto,  or  any 
exhibit  or  other  paper  or  document  flled  as 
part  of  the  registration  statement  or 
amendment  is  in  a  language  other  than 
English,  it  shall  be  accompanied  by  a 
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substantive  summary,  version  or  translation 
in  the  English  language. 

J.  One  manually  signed  original  of  the 
registration  statement  or  any  amendment 
thereto  shall  be  numbered  sequentially  (in 
addition  to  any  internal  numbering  which 
otherwise  may  be  present]  by  handwritten, 
typed,  printed  or  other  legible  form  of 
notation  from  the  Hrst  page  of  such  document 
through  the  last  page  of  such  document, 
induing  any  eidiibits  or  attachments 
thereto.  Further,  the  total  number  of  pages 
contained  in  such  numbered  original  shall  be 
set  forth  on  the  first  page  of  the  dociunent 

K.  Where  the  ofiering  registered  on  this 
Form  is  being  made  pursuant  to  the  home 
jurisdiction's  shelf  procedures  or  procedures 
for  pricing  offerings  after  the  final  receipt  has 
been  issued,  three  copies  of  each  supplement 
to,  or  supplemented  version  of,  the  home 
jurisdiction  disclosure  document(s)  prepared 
under  such  procedures  shall  be  filed  with  the 
Commission  within  one  business  day  after 
such  supplement  or  supplemented  version  is 
filed  with  any  Canadian  jurisdiction.  Such 
filings  shall  ^  deemed  not  to  constitute 
amendments  to  this  registration  statement. 
Each  such  filing  shall  contain  in  the  upper 
right  comer  of  the  cover  page  the  following 
legend,  which  may  be  set  forth  in  longhand  if 
legible:  “Filed  pursuant  to  General  Instruction 

IV.  K.  of  Form  F-80:  File  No.  33-[insert 
number  of  the  registration  statement].” 

Note:  Offerings  registered  on  this  Form, 
whether  or  not  made  contemporaneously  in 
Canada,  may  be  made  pursuant  to  National 
Policy  Statement  No.  44  shelf  procedures  and 
procedures  for  pricing  offerings  after  the  final 
receipt  has  been  issued.  Rules  415  and  430A 
under  the  Securities  Act  are  not  available  for 
offerings  registered  on  this  Form. 

V.  Compliance  With  Exchange  Act  and 
Auditor  Independence  and  Reporting 
Requirements 

A.  Pursuant  to  Rule  12h-4  under  the 
Exchange  Act,  a  Registrant  shall  be  exempt 
from  reporting  obligations  under  section  15(d) 
of  the  ^change  Act  if  such  reporting 
obligation  would  have  arisen  solely  fivm 
registration  of  securities  on  this  Form. 
Registrants’  attention  is  directed,  however, 
towards  other  provisions  of  the  Exchange  Act 
that  may  be  applicable,  and  specifically  to 
the  provisions  of  sections  12(b)  and  12(g)  of 
the  Exchange  Act  and  Rules  lOb-6, 101^7  and 
lOb-13  under  the  Exchange  Act.  [See 
Exchange  Act  Release  No.  29355  (June  21, 
1991)  containing  exemptions  from  Rules  10b- 
6  and  lOb-13.  ] 

B.  The  Commission's  rules  on  auditor 
independence,  as  codified  in  section  600  of 
the  Codification  of  Financial  Reporting 
Policies,  apply  to  auditor  reports  on  all 
financial  statements  that  are  included  in  this 
registration  statement,  except  that  such  rules 
do  not  apply  with  respect  to  periods  prior  to 
the  most  recent  fiscal  year  for  which 
financial  statements  are  included  in  the 
registration  statement  under  the  Securities 
Act  filed  by  the  issuer  on  Form  F-8,  Form  F-9, 
Form  F-10  or  Form  F-80  or  under  the 
Exchange  Act  filed  by  the  issuer  on  Form  40- 
F.  Notwithstanding  the  exception  in  the 
previous  sentence,  such  rules  do  apply  with 
respect  to  any  periods  prior  to  the  most 


recent  fiscal  year  if  the  issuer  previously  was 
required  to  file  with  the  Commission  a  report 
or  registration  statement  containing  an  audit 
report  on  financial  statements  for  such  prior 
periods  as  to  which  the  Commission's  rules 
on  auditor  independence  applied. 

C.  Independent  accountants  reporting  on 
financial  statements  included  in  the 
registration  statement  should  consider 
Canadian  auditing  guidelines  pertaining  to 
the  Canada-U.S.  reporting  conflict  with 
respect  to  contingencies  and  going  concern 
considerations.  If  additional  comments  for 
U.S.  readers  are  appropriate  under  those 
guidelines  but  are  not  included  in  the 
prospectus  itself,  those  comments  should  be 
included  with  the  legends  required  by  Item  2 
of  Part  I  hereof.  In  addition,  the  accountant's 
consent  specifically  should  refer  to  any 
additional  comments  provided  for  U.S. 
readers. 

D.  Pursuant  to  Rule  13e-4(g)  under  the 
Exchange  Act,  the  provisions  of  Rule  13e-4 
are  not  applicable,  and  pursuant  to  Rule  14d- 
1(b)  under  the  Exchange  Act,  the  provisions 
of  sections  14(d)  (1)  through  14(d)  (7)  of  the 
Exchange  Act,  Regulation  14D  under  the 
Exchange  Act  and  Schedule  14D-1 
thereunder,  and  Rule  14e-l  under  Regulation 
14E,  are  not  applicable  to  a  transaction 
involving  offerings  of  securities  that  may  be 
registered  on  this  Form  in  connection  with 
exchange  offers,  provided  that,  if  an 
exemption  has  been  granted  from  the 
requirements  of  Canadian  federal,  provincial 
and/or  territorial  laws,  regulations  or 
policies,  and  the  tender  offer  does  not  comply 
with  requirements  that  otherwise  would  be 
required  by  Commission  tender  offer  rules, 
the  Registrant  shall  comply  with  such 
provisions  of  the  Exchange  Act.  Such 
transaction  is  not  exempt  from  the  antifraud 
provisions  of  section  10(b),  13(e)  or  14(e)  of 
the  Exchange  Act  or  Rule  lOb^,  13e-4(b]  (1) 
or  14e-3  thereunder,  if  the  transaction 
otherwise  is  subject  to  those  sections. 

PART  I— INFORMA'nON  REQUIRED  TO  BE 
DEUVERED  TO  OFFEREES  OR 
PURCHASERS 

Item  1.  Home  Jurisdiction  Document 

In  the  case  of  an  exchange  offer,  the 
prospectus  shall  consist  of  the  entire 
disclosure  document  or  documents  used  to 
offer  the  seciuities  of  the  Registrant  in  any 
Canadian  jiuisdiction.  Except  as  noted 
hereinafter,  such  disclosure  documentjs]  shall 
be  prepared  in  accordance  with  the 
disclosure  requirements  of  such 
jurisdiction(s)  as  interpreted  and  applied  by 
the  seciuities  commissionjs)  or  other 
regulatory  authorities  in  such  jurisdiction(s} . 

In  the  case  of  a  business  combination,  the 
prospectus  shall  consist  of  the  entire 
disclosure  document  or  documents  used  to 
solicit  votes  of  security  holders  in  connection 
with  the  proposed  business  combination  in 
any  Canadian  jurisdiction.  Except  as  noted 
hereinafter,  such  disclosure  documents(s] 
shall  be  prepared  in  accordance  with  the 
disclosure  requirements  of  the  jurisdiction(s) 
governing  such  solicitation  as  interpreted  and 
applied  by  the  securities  commission(s)  or 
other  regulatory  authorities  in  such 
jurisdiction(s) . 

The  prospectus  used  in  the  United  States 
shall  contain  additional  information  and 


legends  required  by  this  Form.  It  need  not 
include  any  documents  incorporated  by 
reference  into  the  disclosure  document(s) 
used  in  Canada  and  not  required  to  be 
delivered  to  offerees  or  purchasers  (in  the 
case  of  an  exchange  offer]  or  securityholders 
being  solicited  (in  the  case  of  a  business 
combination)  pursuant  to  Canadian  law. 

Notwithstanding  the  foregoing,  such 
prospectus  used  in  the  United  States  need  not 
contain  any  disclosure  applicable  solely  to 
Canadian  offerees  or  purchasers  that  would 
not  be  material  to  offerees  or  purchasers  in 
the  United  States,  including,  without 
limitation,  (i)  any  Canadian  “red  herring” 
legend;  (ii)  any  discussion  of  Canadian  tax 
considerations  other  than  those  material  to 
U.S.  offerees  or  purchasers;  (iii)  the  names  of 
any  Canadian  underwriters  not  acting  as 
underwriters  in  the  United  States  or  a 
description  of  the  Canadian  plan  of 
distribution  (except  to  the  extent  necessary 
to  describe  the  material  facts  of  the  U.S.  plan 
of  distribution) ;  (iv)  any  description  of 
offerees'  or  purchasers’  statutory  rights  under 
applicable  Canadian,  provincial  or  territorial 
securities  legislation  (except  to  the  extent 
such  rights  are  available  to  U.S.  offerees  or 
purchasers) ;  or  (v)  certificates  of  the  issuer 
or  any  underwriter. 

Item  2.  Informational  Legends 

The  following  legends,  to  the  extent 
applicable,  shall  appear  on  the  outside  fix)nt 
cover  page  of  the  prospectus  (or  on  a  sticker 
thereto)  in  bold-face  roman  t^e  at  least  as 
high  as  ten-point  modem  type  and  at  least 
two  points  leaded: 

“liiis  offering  is  made  by  a  foreign  issuer 
that  is  permitted,  under  a  multijurisdictional 
disclosure  system  adopted  by  the  United 
States,  to  prepare  this  prospectus  in 
accordance  with  the  disclosure  requirements 
of  its  home  country.  Prospective  investors 
should  be  aware  that  such  requirements  are 
different  from  those  of  the  United  States.  The 
financial  statements  included  or  incorporated 
herein,  if  any,  have  been  prepared  in 
accordance  with  foreign  generally  accepted 
accounting  principles,  and  may  be  subject  to 
foreign  auditing  and  auditor  independence 
standards,  and.  thus,  may  not  be  comparable 
to  financial  statements  of  United  States 
companies.  ” 

“I^spective  investors  should  be  aware 
that  acquisition  of  the  securities  described 
herein  may  have  tax  consequences  both  in 
the  United  States  and  in  the  home  country  of 
the  Registrant.  Such  consequences  for 
investors  who  are  resident  in,  or  citizens  of, 
the  United  States  may  not  be  described  fully 
herein.  ” 

“The  enforcement  by  investors  of  civil 
liabilities  under  the  federal  securities  laws 
may  be  affected  adversely  by  the  fact  that 
the  Registrant  is  incorporated  or  organized 
under  the  laws  of  a  foreign  country,  that 
some  or  all  of  its  officers  and  directors  may 
be  residents  of  a  foreign  country,  that  some 
or  all  of  the  underwriters  or  experts  named  in 
the  registration  statement  may  be  residents  of 
a  foreign  country,  and  that  all  or  a  substantial 
portion  of  the  assets  of  the  Registrant  and 
said  persons  may  be  located  outside  the 
United  States.  ” 
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•THESE  SECURITIES  HAVE  NOT  BEEN 
APPROVED  OR  DISAK>ROVED  BY  THE 
SECURITIES  AND  EXCHANGE 
COMMISSION  NOR  HAS  THE 
COMMISSION  PASSED  UPON  THE 
ACCURACY  OR  ADEQUACY  OF  THIS 
PROSPECTUS.  ANY  REPRESENTATION  TO 
THE  CONTRARY  IS  A  CRIMINAL 
OFFENSE- 

The  following  legend  shall  appear  in  the 
manner  noted  above  in  any  prospectus 
relating  to  an  exchange  offer. 

“Prospective  investors  should  be  aware 
that,  during  the  period  of  the  exchange  o6er, 
the  Registrant  or  its  affiliates,  directly  or 
indirectly,  may  bid  for  or  make  purchases  of 
the  securities  to  be  distributed  or  to  be 
exchanged,  or  certain  related  securities,  as 
permitted  by  applicable  laws  or  regulations 
of  Canada  or  its  provinces  or  territories.  “ 

Hie  Registrant  should  also  include  in  the 
prospectus  any  legend  or  information 
required  by  the  laws  of  any  jurisdiction  in 
which  the  securities  are  to  b<9  offered. 

Item  3.  Incorporation  of  Certain  Information 
by  Reference 

Information  called  for  by  this  Form, 
including  exhibits,  may  be  incorporated  by 
reference  at  the  Registrant's  option  from 
documents  that  the  Registrant  has  filed 
previously  with  the  Commission  pursuant  to 
Section  13(a)  or  15(d)  of  the  Exchange  Act  or 
submitted  to  the  Commission  pursuant  to 
Rule  12g3-2(b)  under  the  Exchange  Act  Any 
such  incorporation  by  reference  shall  be  done 
in  accordance  with  Rule  24  of  the 
Commission's  Rules  of  Practice.  If  any 
information  is  incorporated  by  reference  into 
the  prospectus,  the  prospectus  shall  provide 
the  name,  address  and  telephone  number  of 
an  o^cer  of  the  Registrant  from  whom  copies 
of  such  information  may  be  obtained  upon 
request  without  charge. 

Item  4.  List  of  Documents  Piled  With  the 
Commission 

There  shall  be  set  forth  in  or  attached  to 
the  prospectus  a  list  of  all  documents  filed 
with  the  Commission  as  part  of  the 
registration  statement. 

PART  n— INFORMATION  NOT  REQUIRED 
TO  BE  DELIVERED  TO  OFFEREES  OR 
PURCHASERS 

Provide  a  brief  description  of  the 
indemnification  provisions  relating  to 
directors,  officers  and  controlling  persons  of 
the  Registrant  against  liability  arising  under 
the  Securities  Act  (including  any  provision  of 
the  underwriting  agreement  which  relates  to 
indemnification  of  the  underwriter  or  its 
controlling  persons  by  the  Registrant  against 
such  liabilities  where  a  director,  ofricer  or 
controlling  person  of  the  Registrant  is  such  an 
underwriter  or  controlling  person  thereof  or  a 
member  of  any  firm  which  is  such  an 
underwriter) ,  together  with  a  statement  in 
substantially  the  following  form: 

Insofar  as  indemnification  for  liabilities 
arising  under  the  Securities  Act  of  1933  may 
be  permitted  to  directors,  oncers  or  persons 
controlling  the  Registrant  pursuant  to  the 
foregoing  provisions,  the  Registrant  has  been 
informed  that  in  the  opinion  of  the  U.S. 
Securities  and  Exchange  Commission  such 
indemnification  is  against  public  policy  as 


expressed  in  the  Act  and  is  therefore 
unenforceable. 

The  exhibits  speciHed  below  shall  be  fried 
as  part  of  the  registration  statement  Exhibits 
shall  be  appropriately  lettered  or  numbered 
for  convenient  reference. 

(1)  Any  reports  or  information  that  in 
accordance  with  the  requirements  of  the 
jurisdiction  of  incorporation  or  organization 
of  the  subject  issuer  or,  in  the  case  of 
business  combination,  in  accordance  with  the 
requirements  of  the  jurisdiction(s)  of 
incorporation  or  organization  of  companies 
involved  in  the  transaction  other  than  the 
Registrant  must  be  made  publicly  available 
by  the  Registrant  in  connection  with  the 
transaction. 

(2)  A  copy  of  any  agreement  relating  to  the 
proposed  acquisition  or  business 
combination,  as  applicable. 

(3)  Copies  of  any  documents  incorporated 
by  reference  into  ^e  registration  statement 
and  any  publicly  available  documents  fried 
with  any  other  Canadian  regulatory  authority 
concurrently  with  the  prospectus. 

(4)  If  any  accountant  engineer  or  appraiser, 
or  any  person  whose  profession  gives 
authority  to  a  statement  made  by  him,  is 
named  as  having  prepared  or  certifred  any 
part  of  the  registration  statement  or  is  named 
as  having  prepared  or  certifred  a  report  or 
valuation  for  use  in  connection  with  the 
offering  document  the  manually  signed, 
written  consent  of  such  person. 

If  any  such  person  is  named  as  having 
prepared  or  certifred  any  other  report  or 
valuation  (other  than  a  public  official 
document  or  statement)  which  is  used  in 
connection  with  the  registration  statement 
but  is  not  named  as  having  prepared  or 
certifred  such  report  or  valuation  for  use  in 
connection  with  the  registration  statement, 
the  manually  signed,  written  consent  of  such 
person,  unless  the  Commission  dispenses 
with  such  frling  as  impracticable  or  as 
involving  undue  hardship  in  accordance  with 
Rule  437  under  the  Securities  Act 

Any  other  consent  required  by  Rule  436  or 
438  under  the  Securities  Act.  Every 
amendment  relating  to  a  certifred  frnancial 
statement  shall  include  the  manually  signed, 
written  consent  of  the  certifying  accountant 
to  the  use  of  his  certificate  in  connection  with 
the  amended  frnancial  statements  in  the 
registration  statement  and  to  being  named  as 
having  certifred  such  financial  statements. 

Note:  The  consents  required  by  this  item 
shall  specifrcally  indicate  consent  regarding 
use  of  the  report  or  valuation  in  the 
registration  statement  fried  in  the  United 
States. 

(5)  If  any  name  is  signed  to  the  registration 
statement  pursuant  to  power  of  attorney, 
manually  signed  copies  of  such  power  of 
attorney  and,  if  the  name  of  any  officer 
signing  on  behalf  of  the  Registrant  is  signed 
pursuant  to  a  power  of  attorney,  certifred 
copies  of  a  resolution  of  the  Registrant's 
board  of  directors  or  similar  governing  body 
authorizing  such  signature. 

(6)  A  copy  of  any  indenture  relating  to  the 
registered  securities. 


PART  in— UNDERTAKINGS  AND 
CONSENT  TO  SERVICE  OF  PROCESS 

Item  1.  Undertakings 

This  Form  shall  set  forth  the  following 
undertakings  of  the  Registrant: 

(a)  Registrant  undertakes  to  make 
available,  in  person  or  by  telephone, 
representatives  to  respond  to  inquiries  made 
by  the  Commission  staff,  and  to  furnish 
promptly,  when  requested  to  do  so  by  the 
Commission  staff,  information  relating  to  the 
securities  registered  pursuant  to  Form  F-80  or 
to  transactions  in  said  securities. 

(b)  In  the  case  of  an  exchange  offer. 
Registrant  further  undertakes  to  disclose  in 
the  United  States,  on  the  same  basis  as  it  Is 
required  to  make  such  disclosure  pursuant  to 
any  applicable  Canadian  federal  and/or 
provincial  or  territorial  law,  regulation  or 
policy,  information  regarding  purchases  of 
the  Registrant's  securities  or  of  the  subject 
issuer's  securities  during  the  exchange  offer. 
Such  information  shall  be  set  forth  in 
amendments  to  this  Form. 

Item  2.  Consent  to  Service  of  Process 

(a)  At  the  time  of  frling  Form  F-80.  the 
Registrant  shall  file  with  the  Commission  a 
written  irrevocable  consent  and  power  of 
attorney  on  Form  F-X. 

(b)  At  the  time  of  frling  Form  F-80,  any  non- 
U.S.  person  acting  as  trustee  with  respect  to 
the  registered  securities  shall  frle  with  the 
Commission  a  written  irrevocable  consent 
and  power  of  attorney  on  Form  F-X. 

(c)  Any  change  to  the  name  or  address  of 
the  agent  for  service  of  the  Registrant  or  the 
trustee  shall  be  communicated  promptly  to 
the  Commission  by  amendment  to  Form  F-X 
referencing  the  frle  number  of  die  relevant 
registration  statement. 

Signatures 

Pursuant  to  the  requirements  of  the 
Securities  Act  the  Registrant  certifies  that  it 
has  reasonable  grounds  to  believe  that  it 
meets  all  of  the  requirements  for  frling  on 
Form  F-80  and  has  duly  caused  this 
registration  statement  to  be  signed  on  its 
behalf  by  the  undersigned,  thereunto  duly 

authorized,  in  the  City  of - -  Country 

of _ _  on _ (date), - - 

Registrant 

By  (Signature  and  Title) 

Pursuant  to  the  requirements  of  the 
Securities  Act,  this  registration  statement  has 
been  signed  by  the  following  persons  in  the 
capacities  and  on  the  dates  indicated. 

(Signature) 

(Name  and  Title) 

(Date) 

Instructions 

A.  The  registration  statement  shall  be 
signed  by  the  Registrant,  its  principal 
executive  officer  or  officers,  its  principal 
frnancial  officer,  its  controller  or  principal 
accounting  officer,  at  least  a  majority  of  the 
board  of  directors  or  persons  performing 
similar  functions  and  its  authorized 
representative  in  the  United  States.  Where 
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the  Registrant  is  a  limited  partnership,  the 
registration  statement  shall  be  signed  by  a 
majority  of  the  board  of  directors  of  any 
corporate  general  partner  signing  the 
registration  statement. 

B.  The  name  of  each  person  who  signs  the 
registration  statement  shall  be  typed  or 
printed  beneath  his  signature.  Any  person 
who  occupies  more  than  one  of  the  specihed 
positions  shall  indicate  each  capacity  in 
which  the  registration  statement  is  signed. 

C.  If  the  securities  to  be  offered  are  those 
of  a  corporation  not  yet  in  existence  at  the 
time  the  registration  statement  is  hied  and 
which  will  be  a  party  to  a  consolidation 
involving  two  or  more  existing  corporations, 
then  each  such  existing  corporation  shall  be 
deemed  a  Registrant  and  shall  be  so 
designated  on  the  cover  page  of  this  Form, 
and  the  registration  statement  shall  be  signed 
by  each  such  existing  corporation  and  by  the 
officers  and  directors  of  each  such  existing 
corporation  as  if  each  such  existing 
corporation  were  the  sole  Registrant 

D.  By  signing  this  Form,  the  Registrant 
consents  without  power  of  revocation  that 
any  administrative  subpoena  may  be  served, 
or  any  administrative  proceeding,  civil  suit  or 
civil  action  where  the  cause  of  action  arises 
out  of  or  relates  to  or  concerns  any  offering 
made  or  purported  to  be  made  in  connection 
with  the  securities  registered  pursuant  to 
Form  F-80  or  any  purchases  or  sales  of  any 
security  in  connection  therewith,  may  be 
commenced  against  it  in  any  administrative 
tribunal  or  in  any  appropriate  court  in  any 
place  subject  to  the  jurisdiction  of  any  state 
or  of  the  United  States  or  of  the  District  of 
Columbia  or  Puerto  Rico  by  service  of  said 
subpoena  or  process  upon  the  Registrant’s 
designated  agent. 

Seciuities  and  Exchange  Commission 
Washington.  D.C.  20549 
Form  40-^*’ 

[Check  one] 

[  ]  Registration  Statement  Pursuant  to 

Section  12  of  the  Securities  Exchange  Act 
of  1934 
or 

[  ]  Annual  Report  Pursuant  to  Section  13(a) 
or  15(d)  of  the  Securities  Exchange  Act  of 
1934 

For  the  Hscal  year  ended _ 

Commission  File  Number _ 


(Exact  name  of  Registrant  as  specihed  in 
its  charter) 


(Translation  of  Registrant's  name  into 
English  (if  applicable)) 

(Province  or  other  jurisdiction  of 
incorporation  or  organization) 

(Primary  Standard  Industrial  Classification 
Code  Number  (if  applicable)) 


(I.R.S.  Employer  Identification  Number  (if 
applicable)) 


(Address  and  telephone  number  of 
Registrant’s  principal  executive  offices) 

(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
agent  for  service  in  the  United  States) 


Securities  registered  or  to  be  registered 
pursuant  to  Section  12(b)  of  the  Act 
Title  of  each  class 
Name  of  each  exchange  on  which 
registered 


Securities  registered  or  to  be  registered 
pursuant  to  Section  12(g)  of  the  Act. 


(Title  of  Class) 


(Title  of  Class) 

Securities  for  which  there  is  a  reporting 
obligation  pursuant  to  Section  15(d)  of  the 
Act. 


(Title  of  Class) 

For  annual  reports,  indicate  by  check  mark 
the  information  ffled  with  this  Form: 

[  ]  Annual  information  form 
[  j  Audited  annual  ffnancial  statements 

Indicate  the  number  of  outstanding  shares 
of  each  of  the  issuer’s  classes  of  capital  or 
common  stock  as  of  the  close  of  the  period 
covered  by  the  annual  report. 

Indicate  by  check  mark  whether  the 
Registrant  by  ffling  the  information  contained 
in  ffiis  Form  is  also  thereby  furnishing  the 
information  to  the  Commission  pursuant  to 
Rule  12g3-2(b)  under  the  Securities  Exchange 
Act  of  1934  (the  “Exchange  Act’’) .  If  “Yes”  is 
marked,  indicate  the  ffle  number  assigned  to 
the  Registrant  in  connection  with  such  Rule. 

Yes _ 82- _ No _ 

Indicate  by  check  mark  whether  the 
Registrant  (1)  has  flled  all  reports  required  to 
be  filed  by  section  13  or  15(d)  of  the 
Exchange  Act  during  the  preceding  12  months 
(or  for  such  shorter  period  that  the  Registrant 
was  required  to  ffle  such  reports)  and  (2)  has 
been  subject  to  such  ffling  requirements  for 
the  past  %  days. 

Yes _ No _ 

General  Instructions 

A.  Rules  As  To  Use  of  Form  40-F 

(1)  Form  40-F  may  be  used  to  file  reports 
with  the  Commission  pursuant  to  section 
15(d)  of  the  Exchange  Act  and  Rule  15d-4 
thereunder  by  Registrants  that  are  subject  to 
the  reporting  requirements  of  that  Section 
solely  by  reason  of  their  having  ffled  a 
registration  statement  on  Form  F-7,  F-8,  F-0, 
F-10  or  F-80  under  the  Securities  Act  of  1933 
(the  “Securities  Act”) . 

Note:  No  reporting  obligation  arises  under 
section  15(d)  of  the  Securities  Act  from  the 
registration  of  securities  on  Form  F-7,  F-8  or 
F-80  if  the  issuer,  at  the  time  of  ffling  such 
Form,  is  exempt  from  the  requirements  of 
Section  12(g)  of  the  Exchange  Act  pursuant  to 
Rule  12g3-2(b).  See  Rule  12h-4  under  the 
Exchange  Act. 

(2)  Form  40-F  may  be  used  to  register 
securities  with  the  Commission  pursuant  to 
section  12(b)  or  12(g]  of  the  Exchange  Act,  to 
ffle  reports  with  the  Commission  pursuant  to 
section  13(a)  of  the  Exchange  Act  and  Rule 
13a-3  thereimder,  and  to  ffle  reports  with  the 
Commission  pursuant  to  Section  15(d)  of  the 
Exchange  Act  if:  (i)  The  Registrant  is 
incorporated  or  organized  under  the  laws  of 
Canada  or  any  Canadian  province  or 
territory;  (ii)  the  Registrant  is  a  foreign 
private  issuer  or  a  crown  corporation;  (iii)  the 


Registrant  has  been  subject  to  the  periodic 
reporting  requirements  of  any  securities 
commission  or  equivalent  regulatory 
authority  in  Canada  for  a  period  of  at  least  36 
calendar  months  (or,  if  a  crown  corpmration, 
for  a  period  of  at  least  12  calendar  months) 
immediately  preceding  the  ffling  of  this  Form 
and  is  currently  in  compliance  with  such 
obligations;  (iv)  the  aggregate  market  value  of 
the  outstanding  equity  shares  of  the 
Registrant  is:  (a)  (CN)  $180  million  or  more  if 
a  report  or  registration  statement  ffled  on  this 
Form  relates  to  convertible  securities  of  a 
Form  F-9-eligibIe  issuer  that  would  be 
eligible  for  registration  under  the  Securities 
Act  on  Form  F-9;  or  (b)  (CN)  $360  million  or 
more  in  all  other  cases;  provided,  however, 
that  no  market  value  threshold  need  be 
satisfied  in  connection  with  non-convertible 
securities  eligible  for  registration  on  Form  F- 
9;  and  (v)  the  aggregate  market  value  of  the 
public  float  of  such  equity  shares  is  (CN)  $75 
million  or  more;  provided,  however,  that  no 
maHcet  value  threshold  need  be  satisffed  in 
connection  with  non-convertible  securities 
eligible  for  registration  on  Form  F-9. 

Instructions 

1.  For  purposes  of  this  Form,  “foreign 
private  issuer”  shall  be  construed  in 
accordance  with  Rule  405  under  the 
Securities  Act. 

2.  For  purposes  of  this  Form,  the  term 
“crown  corporation”  sheill  mean  a 
corporation  all  of  whose  common  shares  or 
comparable  equity  is  owned  directly  or 
indirectly  by  the  Government  of  Canada  or  a 
Province  or  Territory  of  Canada. 

3.  For  purposes  of  this  Form,  the  “public 
float”  of  specified  securities  shall  mean  only 
such  securities  held  by  persons  other  than 
affiliates  of  the  issuer. 

4.  For  purposes  of  this  Form,  an  “affiliate” 
of  a  person  is  anyone  who  beneficially  owns, 
directly  or  indirectly,  or  exercises  control  or 
direction  over,  more  than  10  percent  of  the 
outstanding  equity  shares  of  such  person.  The 
determination  of  a  person’s  affiliates  shall  be 
made  as  of  the  end  of  such  person’s  most 
recently  completed  fiscal  year. 

5.  For  purposes  of  this  Form,  “equity 
shares”  shall  mean  common  shares,  non¬ 
voting  equity  shares  and  subordinate  or 
restricted  voting  equity  shares,  but  shall  not 
include  preferred  shares. 

6.  For  purposes  of  this  Form,  the  market 
value  of  outstanding  equity  shares  (whether 
or  not  held  by  affiliates)  shall  be  computed 
by  use  of  the  price  at  which  the  shares  were 
last  sold,  or  the  average  of  the  bid  and  asked 
prices  of  such  shares,  in  the  principal  market 
for  such  shares  as  of  a  date  within  60  days 
prior  to  the  date  of  ffling.  If  there  is  no  market 
for  any  of  such  securities,  the  book  value  of 
such  securities  computed  as  of  the  latest 
practicable  date  prior  to  the  ffling  of  this 
Form  shall  be  used  for  purposes  of 
calculating  the  market  value,  unless  the 
issuer  of  such  securities  is  in  bankruptcy  or 
receivership  or  has  an  accumulated  capital 
deffcit,  in  which  case  one-third  of  the 
principal  amount  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(3)  If  the  Registrant  is  a  successor 
Registrant  subsisting  after  a  business 
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combination,  it  shall  be  deemed  to  meet  the 
3d-month  reporting  requirement  of  A.  (2)(iii) 
above  if:  (1)  The  time  the  successor  registrant 
has  been  subject  to  the  continuous  disclosure 
requirements  of  any  securities  commission  or 
equivalent  regulatory  authority  in  Canada, 
when  added  separately  to  the  time  each 
predecessor  had  been  subject  to  such 
requirements  at  the  time  of  the  business 
combination,  in  each  case  equals  at  least  36 
calendar  months,  provided,  however,  that 
any  predecessor  need  not  be  considered  for 
purposes  of  the  reporting  history  calculation 
if  the  reporting  histories  of  predecessors 
whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least  80 
percent  of  the  total  assets  and  gross  revenues 
from  continuing  operations  of  the  successor 
Registrant,  as  measured  based  on  pro  forma 
combination  of  such  participating  companies' 
most  recently  completed  fiscal  years 
immediately  prior  to  the  business 
combination,  when  combined  with  the 
reporting  history  of  the  successor  Registrant 
in  each  case  satisfy  such  3B-month  reporting 
requirement  and  (2)  the  successor  Registrant 
has  been  subject  to  such  continuous 
disclosure  requirements  since  the  business 
combination,  and  is  currently  in  compliance 
with  its  obligations  thereunder. 

(4j  This  Form  shall  not  be  used  if  the 
Registrant  is  an  investment  company 
registered  or  required  to  be  registered  under 
the  Investment  Company  Act  of  1940. 

B.  Information  To  Be  Filed  on  this  Form 

(1)  Except  as  hereinafter  noted.  Registrants 
registering  securities  under  sction  12  shall  file 
with  the  Commission  on  this  Form  ail 
information  material  to  an  investment 
decision  that  the  Registrant,  since  the 
beginning  of  its  last  full  fiscal  yean  (i)  Made 
or  was  required  to  make  public  pursuant  to 
the  law  of  any  Canadian  jurisdiction,  (ii)  filed 
or  was  required  to  file  with  a  stock  exchange 
on  which  its  securities  are  traded  and  which 
was  made  public  by  such  exchange,  or  (iii) 
distributed  or  was  required  to  distribute  to  its 
securityholders.  A  list  of  ail  documents  filed 
with  the  Commission  as  a  part  of  the 
registration  statement  shall  be  set  forth  in  or 
attached  as  an  exhibit  to  the  Form. 

(2)  Unless  otherwise  furnished  in 
information  provided  pursuant  to  General 
Instruction  B.(l) ,  all  registration  statements 
on  this  Form  shall  include  that  portion  of  its 
home  jurisdiction  reports,  forms  or  listing 
applications  containing  a  description  of  the 
securities  to  be  registered. 

(3)  Registrants  reporting  pursuant  to 
section  13(a)  or  15(d)  of  the  Exchange  Act 
should  nie  under  cover  of  this  Form  the 
annual  information  form  required  under 
Canadian  law  and  the  Registrant's  audited 
annual  financial  statements  and 
accompanying  management's  discussion  and 
analysis.  All  other  information  material  to  an 
investment  decision  that  a  Registrant  (i) 
makes  or  is  required  to  make  public  pursuant 
to  the  law  of  the  jurisdiction  of  its  domicile,  . 
(ii)  files  or  is  required  to  file  with  a  stock 
exchange  on  yvhich  its  securities  are  traded 
or  (iii)  distributes  or  is  required  to  distribute  .  . 
to  its  securityholders  shall  be  furnished  by ,  , 
Registrants  under  cover  of  Form  6-K. 


(4)  Information  contained  in  registration 
statements  and  reports  on  this  Form  shall  be 
in  the  English  language. 

(5)  If  a  report  filed  on  this  Form 
incorporates  by  reference  any  information 
not  previously  filed  with  the  Commission, 
such  information  must  be  attached  as  an 
exhibit  and  filed  with  this  Form. 

C.  Compliance  With  Auditor  Independence 
and  Reconciliation  Requirements 

(1)  The  Commission's  rules  on  auditor 
independence,  as  codified  in  section  600  of 
the  Codification  of  Financial  Reporting 
Policies,  apply  to  auditor  reports  on  all 
financial  statements  that  are  included  in  this 
registration  statement  or  annual  report, 
except  that  such  rules  do  not  apply  with 
respect  to  periods  prior  to  the  most  recent 
fiscal  year  for  which  financial  statements  are 
included  in  a  registration  statement  under  the 
Securities  Act  filed  by  the  issuer  on  Fom  F- 
8,  Form  F-9,  Form  F-10  or  Form  F-60  or  under 
the  Exchange  Act  filed  by  the  issuer  on  Form 
40-F.  Notwithstanding  the  exception  in  the 
previous  sentence,  such  rules  do  apply  with 
respect  to  any  periods  prior  to  the  most 
recent  fiscal  year  if  the  issuer  previously  was 
required  to  file  with  the  Commission  a  report 
or  registration  statement  containing  an  audit 
report  on  financial  statements  for  such  prior 
periods  as  to  which  the  Commission's  rules 
on  auditor  independence  applied. 

(2)  If  this  Form  is  filed  prior  to  July  1, 1993. 
any  financial  statements,  other  than  interim 
financial  statements,  included  in  this  Form  by 
registrants  registering  securities  pursuant  to 
section  12  of  the  Exchange  Act  or  reporting 
pursuant  to  the  provisions  of  section  13(a)  or 
15(d)  of  the  Exchange  Act  must  be  reconciled 
to  U.S.  GAAP  as  required  by  Item  17  of  Form 
20-F  under  the  Exchange  Act,  unless  this 
Form  is  filed  with  respect  to  securities  that 
would  be  eligible  for  registration  under  the 
Securities  Act  on  Form  F-9,  in  which  case  no 
such  reconciliation  is  required,  or  unless  this 
Form  is  filed  with  respect  to  a  reporting 
obligation  under  section  15(d)  that  arose 
solely  as  a  result  of  a  filing  made  on  Form  F- 
7,  F-6,  F-0  or  F-80,  in  which  case  no  such 
reconciliation  is  required. 

D.  Application  of  General  Rules  and 
Regulations 

(1)  Rules  12b-2. 12b-5, 12b-10. 12b-ll.  12b- 
12. 12b-13. 12b-14. 12b-21. 12b-22. 12b-23. 
12b-25, 12b-33  and  12b-37  under  the 
Exchange  Act  shall  not  apply  to  filings  on 
this  Form.  The  rules  and  regulations 
applicable  in  the  home  jurisdiction  regarding 
the  form  and  method  of  preparation  of 
disclosure  documents  shall  apply  to  filings  on 
this  Form.  Exchange  Act  rules  and 
regulations  other  than  Rules  12b-2, 12b-5. 
12b-10. 12b-ll.  12b-12. 12b-13. 12b-14, 12b- 
21. 12b-22. 12b-23. 12b-25. 12b-33  and  12b-37 
shall  apply  to  filings  on  this  Form  unless 
specifically  excluded  in  this  Form.  Pursuant  • 
to  Rule  13a-6,  an  eligible  registrant  that  files  . 
reports  on  Form  40-F  and  Form  6^  is 
deemed  to  satisfy  the  requirements  of 
Regulation  13A  under  the  Exchange  Act. 

(2)  A  registration  statement  on  this  Form  . 
shall  be  deemed  to  be  filed  on  the  proper 
fom  unless  objection  to  the  Form  Is  made  by  - 
the  Commission  prior  to  the  effective  date. 


(3)  An  annual  report  on  this  Form  or  any 
amendment  thereto  shall  be  filed  the  same 
day  the  information  included  therein  is  due  to 
be  filed  with  any  securities  commission  or 
equivalent  regulatory  authority  in  Canada. 

(4)  A  registration  statement  filed  pursuant 
to  section  12  of  the  Exchange  Act  on  this 
Form  shall  become  effective  in  accordance 
with  section  12(d)  and  Rule  12b-6  or  section 
12(g)(1)  of  such  Act,  as  applicable. 

(5)  In  accordance  with  Rule  0-11  under  the 
Exchange  Act.  at  the  time  of  filing  a 
registration  statement  or  annual  report 
pursuant  to  sections  12, 13(a)  or  15(d)  on  this 
Form,  the  Registrant  shall  pay  to  the 
Commission  in  U.S.  dollars  a  fee  in  the 
amount  specified  in  Rule  12b-7,  Rule  13a-l  or 
Rule  15d-l  under  the  Exchange  Act,  as 
applicable. 

(6)  Rule  12b-20,  which  provides  that  in 
addition  to  the  information  expressly 
required  to  be  included  in  a  statement  or 
report,  there  shall  be  added  such  further 
material  information,  if  any,  as  may  be 
necessary  to  make  the  required  statements,  in 
light  of  the  circumstances  under  which  they 
are  made,  not  misleading,  shall  apply  to 
filings  on  this  Form. 

(7)  Pursuant  to  Rule  12b-15,  all 
amendments  to  this  Form  shall  be  filed  under 
cover  of  Form  8. 

(8)  Five  copies  of  the  complete  registration 
statement  or  report,  including  exhibits,  shall 
be  filed  with  the  Commission  at  its  principal 
office.  Each  copy  shall  be  bound,  stapled,  or 
otherwise  compiled  in  one  or  more  parts, 
without  stiff  covers.  The  binding  shall  be 
made  on  the  side  or  stitching  margin  in  such 
maimer  as  to  leave  the  reading  matter  legible. 
Three  additional  copies  of  the  registration 
statement  or  report  similarly  bound,  also 
shall  be  filed.  No  exhibits  are  required  to 
accompany  such  additional  copies. 

(9)  At  least  one  copy  of  every  registration 
statement  or  report  filed  on  this  Form  shall  be 
signed  manually  by  an  authorized  officer  of 
the  Registrant  Unsigned  copies  shall  be 
conformed. 

(10)  If  any  accountant  engineer  or 
appraiser,  or  any  person  whose  profession 
gives  authority  to  a  statement  made  by  him, 
is  named  as  having  prepared  or  certified  any 
part  of  the  registration  statement  or  annual 
report  or  is  named  as  having  prepared  or 
certified  a  report  or  valuation  for  use  in 
connection  with  the  registration  statement  or 
aimual  report,  the  manually  signed,  written 
consent  of  such  person  shall  be  filed. 

If  any  person  is  named  as  having  prepared 
or  certified  any  other  report  or  valuation 
(other  than  a  public  official  document  or 
statement)  which  is  used  in  coimection  with 
the  registration  statement  or  annual  report 
but  is  not  named  as  having  prepared  or 
certified  such  report  or  valuation  for  use  in 
connection  with  the  registration  statement  or 
aimual  report,  the  manually  signed,  written 
consent  of  such  person  also  shall  be  filed 
unless  the  Commission  dispenses  with  such 
filing  as  impracticable  or  as  involving  undue 
hardship. 

Any  other  consent  required  by  Rule  12b-36 
also  shall  be  filed.  Every  amendment  relating 
to  a  certified  financial  statement  shall  include 
the  manually  signed,  written  consent  of  the 
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certifyiog  accountant  to  the  use  of  such 
accountant's  certificate  in  connection  whth 
the  amended  financial  statements  in  the 
registration  statement  or  annual  report  and  to 
being  named  as  having  certified  such 
financial  statements. 

Note:  The  consents  required  by  this  item 
shall  specifically  indicate  consent  regarding 
use  of  the  report  or  valuation  in  the 
registration  statement  filed  in  the  United 
States. 

Undertaking  and  Consent  to  Service  of 
Process 

A.  Undertaking 

This  Form  shall  set  forth  the  following 
undertaking  of  the  Registrant: 

Registrant  undertakes  to  make  available,  in 
person  or  by  telephone,  representatives  to 
respond  to  inquiries  made  by  the  Commission 
stafi,  and  to  furnish  promptly,  when 
requested  to  do  so  by  the  Commission  stafi, 
information  relating  to:  the  securities 
registered  pursuant  to  Form  40-F;  the 
securities  in  relation  to  which  the  obligation 
to  file  an  annual  report  on  Form  40-F  arises; 
or  transactions  in  said  securities. 

B.  Consent  to  Service  of  Process 

(1)  Registrants  registering  securities  on  this 
Form,  and  Registrants  filing  annual  reports  on 
this  Form  who  have  not  previously  filed  a 
Form  F-X  in  connection  with  the  class  of 
securities  in  relation  to  which  the  obligation 
to  file  this  report  arises,  shall  file  a  Form  F-X 
with  the  Commission  together  with  this  Form. 

(2)  Any  change  to  the  name  or  address  of  a 
Registrant's  agent  for  service  shall  be 
communicated  promptly  to  the  Commission 
by  amendment  to  Form  F-X  referencing  the 
file  number  of  the  Registrant. 

Signatures 

Pursuant  to  the  requirements  of  the 
Exchange  Act  the  Registrant  certifies  that  it 
meets  all  of  the  requirements  for  filing  on 
Form  40-^  and  has  duly  caused  this 
registration  statement  [annual  report]  to  be 
signed  on  its  behalf  by  the  undersigned, 
thereto  duly  authorized. 

Registrant - 

By  (Signature  and  Title) - 

Date  - - 

Instructions 

A.  The  name  and  title  of  the  officer  who 
signs  the  registration  statement  or  annual 
report  shall  be  typed  or  printed  beneath  such 
person's  signature.  Any  such  person  who 
occupies  more  than  one  position  shall 
indicate  each  capacity  in  which  the 
registration  statement  is  signed. 

a  By  signing  this  Form,  the  Registrant 
consents  without  power  of  revocation  that 
any  administrative  subpoena  may  be  served, 
or  any  administrative  proceeding,  dvil  suit  or 
civil  action  where  the  cause  of  action  arises 
out  of  or  relates  to  or  concerns  any  purchases 
or  sales  of  any  security  registered  pursuant  to 
Form  40-4'  on  the  securities  in  relation  to 
whidi  the  obligation  to  file  an  annual  report 
on  Form  40-F  arises,  or  transactions  in  said 
securities,  may  be  commenced  against  it  in 
any  administrative  tribunal  or  in  any 
appropriate  court  in  any  place  subject  to  the 
jurisdiction  of  any  state  or  of  the  United 


States  or  of  the  District  of  Columbia  or  Puerto 
Rico  by  service  of  said  subpoena  or  process 
upon  the  Registrant's  designated  agent 
U.  S.  Securities  and  Exchange  Commission 
Washington,  DC  20549 
Form  F-X 

Appointment  of  Agent  for  Service  of  Process 
General  Instructions 

I.  Form  F-X  shall  be  filed  with  the 
Commission: 

(a)  by  any  issuer  registering  securities  on 
Form  F-8,  F-9,  F-10  or  F-60  under  the 
Securities  Act  of  1933; 

(b)  by  any  issuer  registering  securities  on 
Form  40-F  under  the  Securities  Exchange  Act 
of  1934  (the  "Exchange  Act") ; 

(c)  by  any  issuer  filing  a  periodic  report  on 
Form  40-F,  if  it  has  not  previously  filed  a 
Form  F-X  in  connection  with  the  class  of 
securities  in  relation  to  which  the  obligation 
to  file  a  report  on  Form  40-F  arises; 

(d)  by  any  issuer  or  other  non-U.S.  person 
filing  tender  offer  documents  on  Schedule 
13E-4F,  14D-1F  or  14D-9F;  and 

(e)  by  any  non-U.S.  person  acting  as  trustee 
with  respect  to  securities  registered  on  Form 
F-7.  F-8,  F-0,  F-10  or  F-60, 

A  Form  F-X  filed  in  conjunction  with  any 
other  Commission  form  should  not  be  bound 
together  with  or  be  included  only  as  an 
ei^bit  to.  such  other  form. 

U.  Six  copies  of  the  Form  F-X,  one  of  which 
must  be  manually  signed,  shall  be  filed  with 
the  Commission  at  its  principal  office. 

A.  Name  of  issuer  or  person  filing  ("Filer”) : 


E  This  is  (check  one] 

[  ]  an  original  filing  for  the  Filer 
[  ]  an  amended  filing  for  the  Filer 
C  Identify  the  filing  in  conjunction  with 
which  this  Form  is  being  filed; 

Name  of  registrant - 

Form  type - 

File  Number  (if  known] - 

Filed  by - 

Date  Filed  (if  filed  concurrently,  so  indicate) 

D.  The  Filer  is  incorporated  or  organized 
under  the  laws  of  (Name  of  the  jurisdiction 
under  whose  laws  the  issuer  is  organized  or 

incorporated) _ and  has  its 

principal  place  of  business  at  (Address  in  full 
and  telephone  number] 


E.  The  Filer  designates  and  appoints  (Name 
of  United  States  person  serving  as  agent) 

- (“Agent”)  located  at  (Address 

in  full  in  the  United  States  and  telephone 
number) 


as  the  agent  of  the  Filer  upon  whom  may  be 
served  any  process,  pleadings,  subpoenas,  or 
other  papers  in 

(a)  Any  investigation  or  administrative 
proceeding  conducted  by  the  Commission; 
and 

(b)  Any  dvil  suit  or  action  brought  against 
the  l^er  or  to  which  the  Filer  has  been  joined 


as  defendant  or  respondent,  in  any 
appropriate  court  in  any  place  subject  to  the 
jurisdiction  of  any  state  or  of  the  United 
States  or  of  the  District  of  Columbia  or  Puerto 
Rico,  where  the  investigation,  proceeding  or 
cause  of  action  arises  out  of  or  relates  to  or 
concerns  (i)  any  offering  made  or  purported 
to  be  made  in  connection  with  the  securities 
registered  by  the  Filer  on  Form  (Name  of 

form) _ on  (Date) 

_ or  any  purchases  or  sales  of 

any  security  in  connection  therewith;  (ii)  the 
securities  in  relation  to  which  the  obligation 
to  file  an  annual  report  on  Form  40-F  arises, 
or  any  purchases  or  sales  of  such  securities; 

(iii)  any  tender  offer  for  the  securities  of  a 
Canadian  issuer  with  respect  to  which  filings 
are  made  by  the  Filer  with  the  Commission 
on  Schedule  13E-4F.  14D-1F  or  14D-9F;  or 

(iv)  the  securities  in  relation  to  which  the 
Filer  acts  as  trustee  pursuant  to  an  exemption 
under  Rule  4d-l  under  the  Trust  Indenture 
Act  of  1939.  The  Filer  stipulates  and  agrees 
that  any  such  civil  suit  or  action  or 
administrative  proceeding  may  be 
commenced  by  the  service  of  process  upon, 
and  that  service  of  an  administrative 
subpoena  shall  be  effected  by  service  upon 
such  agent  for  service  of  process,  and  that  the 
service  as  aforesaid  shall  be  taken  and  held 
in  all  courts  and  administrative  tribunals  to 
be  valid  and  binding  as  if  personal  service 
thereof  had  been  made. 

F.  Each  person  filing  this  Form  in 
connection  with  the  use  of  Form  F-9,  F-10,  or 
40-F  or  Schedule  13E-4F,  14D-1F  or  14D-9F 
stipulates  and  agrees  to  appoint  a  successor 
agent  for  service  of  process  and  file  an 
amended  Form  F-X  if  the  Filer  discharges  the 
Agent  or  the  Agent  is  unwilling  or  unable  to 
accept  service  on  behalf  of  the  Filer  at  any 
time  until  six  years  have  elapsed  from  the 
date  the  issuer  of  the  securities  to  which  such 
Forms  and  Schedules  relate  has  ceased 
reporting  under  the  Exchange  Act.  Each 
person  filing  this  Form  in  connection  with  the 
use  of  Form  F-8  or  Form  F-80  stipulates  and 
agrees  to  appoint  a  successor  agent  for 
service  of  process  and  file  an  amended  Form 
F-X  if  the  Filer  discharges  the  Agent  or  the 
Agent  is  unwilling  or  unable  to  accept  service 
on  behalf  of  the  Filer  at  any  time  until  six 
years  have  elapsed  following  the  effective 
date  of  the  latest  amendment  to  such  Form  F- 
8  or  Form  F-80.  Each  person  filing  this  Form 
in  connection  with  its  status  as  trustee  with 
respect  to  securities  registered  on  Form  F-7, 
F-8,  F-0,  F-10  or  F-80  stipulates  and  agrees  to 
appoint  a  successor  agent  for  service  of 
process  and  file  an  amended  Form  F-X  if  the 
Filer  discharges  the  Agent  or  the  Agent  is 
unwilling  or  unable  to  accept  service  on 
behalf  of  the  Filer  at  any  time  during  which 
any  of  the  securities  subject  to  the  indenture 
remain  outstanding.  Each  Filer  further 
undertakes  to  advise  the  Commission 
promptly  of  any  change  to  the  Agent's  name 
or  address  during  the  applicable  period  by 
amendment  of  this  Form,  referencing  the  file 
number  of  the  relevant  form  in  conjunction 
with  which  the  amendment  is  being  filed. 

The  nier  certifies  that  it  has  duly  caused 
this  power  of  attorney,  consent,  stipulation 
and  agreement  to  be  signed  on  its  behalf  by 
the  undersigned,  thereunto  duly  authorized. 
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301C3 


in  the  City  of _ _  Country  of 

_ this _ day  of 


Filer 


By:  (Signature  and  Title) 

This  statement  has  been  signed  by  the 
following  persons  in  the  capacities  and  on  the 
dates  indicated. 

(Signature)  - 

(Tide) - 

(Date) - 

Instructions 

1.  The  power  of  attorney,  consent, 
stipulation  and  agreement  shall  be  signed  by 
the  Filer  and  its  authorized  Agent  in  Ae 
United  States. 

2.  The  name  of  each  person  who  signs  Form 
F-X  shall  be  typed  or  printed  beneath  such 
person's  signature.  Any  person  who  occupies 
more  than  one  of  the  specified  positions  shall 
indicate  each  capacity  in  which  such  person 
signs  Form  F-X.  Each  copy  shall  be  manually 
signed.  If  any  name  is  signed  pursuant  to  a 
board  resolution,  a  certified  copy  of  the 
resolution  shall  be  Hied  with  each  copy  of 
Form  F-X.  If  any  name  is  signed  pursuant  to 

a  power  of  attorney,  a  manually  signed  copy 
of  the  power  of  attorney  shall  be  Bled  with 
each  copy  of  Form  F-X. 

Appendix  B  Securities  and  Exchange 
Commission  Regulatory  Flexibility  Act 
Certification 

1,  Richard  C.  Breeden,  Chairman  of  the 
Securities  and  Exchange  Commission,  hereby 
certify  pursuant  to  5  U.S.C.  605(b)  that:  Forms 
F-7,  F-8.  F-0,  F-10  and  F-80  under  the 
Securities  Act  of  1033  (the  “Securities  Act"); 
Form  40-F  and  Schedules  14D-1F,  14Dr9F 
and  13E-4F  under  the  Securities  Exchange 
Act  of  1934  (the  “Exchange  Act”);  Form  F-X 
under  the  Securities  Act,  the  Exchange  Act 
and  the  Trust  Indenture  Act  of  1939  (the 
"Trust  Indenture  Act");  Rule  467,  changes  to 
Rules  156, 175,  424,  473  and  502,  and  changes 
to  Forms  S-2.  S-3.  S-4.  S-8.  S-11,  F-1,  F-2, 

F-3  and  F-4  under  the  Securities  Act;  Rules 
13a-3. 13e-4(h),  14d-l(b),  14e-2(c),  15d-4,  and 
15d-5(c),  changes  to  Rules  3al2^(b),  3b-6, 
12g-3. 12g3-2. 13a-10. 13a-16. 15d-5(b),  15d- 


10  and  15d-16,  and  changes  to  Forms  20-F, 
10-K  and  6-^  under  the  Exchange  Act;  Rules 
4d-9  and  lOa-5  and  changes  to  Rules  0-11 
and  lOa-4  and  Forms  T-1  and  T-6  under  the 
Trust  Indenture  Act;  changes  to  Rule  3-01,  3- 
02,  3-12  and  3-19  under  Regulation  S-X; 
changes  to  Rules  30-1  and  30-3  of  the 
Commission's  Rules  Delegating  Authority  to 
Division  Directors;  changes  to  Rule  24  under 
the  Commission's  Rules  of  Practice;  and 
changes  to  Items  302, 402  and  404  under 
Regulation  S-K,  when  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
reasons  for  this  certification  are  as  follows: 

The  rules,  forms  and  schedules  noted 
above  are  intended  primarily  to  facilitate 
multijurisdictional  and  cross-border  offerings 
of  securities  by  Canadian  issuers.  The 
resulting  reduction  in  the  expense,  time  and 
effort  of  making  such  offerings  will  beneBt 
Canadian  entities  that  issue  securities,  rather 
than  U.S.  entities.  In  connection  with  the 
multijurisdictional  disclosure  system,  the 
Securities  and  Exchange  Commission  (the 
“Commission")  also  is  revising  existing  rules 
and  forms  to  permit  their  use  by  Canadian 
foreign  private  issuers,  for  registration  and 
reporting  under  the  Securities  Act  and  the 
Exchange  Act  on  an  equal  basis  with  all 
other  foreign  private  issuers.  Such  revisions 
also  beneBt  Canadian  entities  registering 
securities  and  reporting  with  the  Commission, 
rather  than  U.S.  entities. 

It  is  anticipated  that  the  Canadian 
securities  regulatory  authorities  will  propose 
adoption  of  rules  and  policies  that  will  permit 
the  implementation  of  a  corresponding 
multijuris^ctional  system  permitting  U.S. 
entities  to  make  public  offerings  and  file 
reports  in  Canada  with  disclosure  documents 
prepared  according  to  the  requirements  of 
U.S.  federal  securities  law. 

An  expected  result  of  adoption  of  the  rules, 
forms  and  schedules  by  the  Conunission  is 
that  offerings  by  Canadian  companies  will  be 
made  in  the  United  States  in  situations  where 
hitherto  investors  in  the  United  States  would 
have  been  excluded  due  to  the  time  and 
expense  of  compliance  with  the  regulatory 
requirements  of  more  than  one  jurisdiction. 
The  resulting  increase  in  U.S.-registered 


offerings  by  Canadian  issuers  can  be 
expected  to  increase  ease  of  investment  for 
small  U.S.  entities  acting  as  investors.  While 
small  U.S.  entities  raising  capital  in  the 
United  States  may  experience  some  increase 
in  competition  for  such  capital  from 
Canadian  entities  using  the 
multijurisdictional  system,  that  effect  is  not 
expected  to  be  signiBcant  for  a  substantial 
number  of  U.S.  small  entities  in  view  of  the 
small  increase  in  total  competition  that  is 
expected  to  result.  In  addition,  small  U.S. 
entities  who  act  as  Bnancial  intermediaries, 
such  as  investment  banks,  can  be  expected  to 
be  affected  by  the  increased  number  of 
offerings  being  made  in  the  United  States. 
Small  U.S.  entities  are  not  more  likely  than 
large  U.S.  entities,  however,  to  be  affected  by 
the  greater  ease  of  investment  in  offerings  of 
Canadian  issuers;  nor  are  small  entities  who 
act  as  intermediaries  more  likely  than  large 
entities  who  act  in  that  capacity  to  be 
affected  by  the  increase  in  U.S.-registered 
offerings.  These  effects,  in  any  case,  are  not 
expected  to  be  signiBcant  for  a  substantial 
number  of  small  entities  in  the  United  States. 

With  respect  to  shelf  offerings,  a  clarifying 
change  to  Rule  424  has  been  made  in 
connection  with  the  Canadian  MJDS  in  order 
to  ensure  that  U.S.  issuers  taking  a  tranche 
off  the  shelf,  even  if  selling  only  in  Canada. 
Ble  a  Rule  424  prospectus  with  the 
Commission.  Such  revision  may  have  a 
minimal  effect  on  small  U.S.  entities. 
Nevertheless,  since  the  amendment  is  more  in 
the  nature  of  a  clariBcation  and  most  U.S. 
issuers  using  the  M)DS  will  be  substantial  in 
size,  it  is  not  likely  that  the  effect  on  small 
U.S.  entities  will  be  signiBcant. 

The  new  rules,  forms  and  schedules  and 
the  amendments  to  rules  and  forms  are 
summarized  in  the  attached  memorandum.  * 
That  their  primary  effect  is  on  Canadian 
entities  is  apparent  from  such  document. 

Dated;  June  13, 1991. 

Richard  C.  Breeden. 

Chairman 


*  The  above-referenced  memorandum  is  not 
included  in  this  release. 


APPENDIX  C.— MJDS  CONTINUOUS  Disclosure  Obligations 


Type  of  Issuer 


20-F46-K 
20-F46-K 
20-F4  6-K 
40-F4  6-K* 
40-F46-K 
40-F  4  6-K  » 
40-F4  6-K 
20-F  4  6-K 


•  With  respect  to  the  15(d)  obligation  arising  from  use  of  the  form  specified,  H  the  issuer  is  exempt  from  reporting  under  Section  12(g)  of  the  Exchange  Act 
pursuant  to  Rule  12g3-2(b).  If  the  issuer  is  not  so  exempL  Forms  40-F  artd  6-K  are  available  for  reporting. 

•  Assuming  issuW  with  no  section  12(b)  obhgation  or  section  15(d)  obligation  arising  from  non-MJOS  forms. 

•  If  section  12  obligation  arises  only  from  the  Form  F-9  eligible  securities;  otherwise  Forms  20-F  and  6-K  must  be  filed. 


iHir 
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National  Policy  Statement  No.  45 
Multijurisdictional  Disclosure  System 

1.  Introduction 

The  multijurisdictional  disclosure  system  is 
a  joint  initiative  by  the  Canadian  Securities 
Administrators  and  the  Securities  and 
Exchange  Commission  of  the  United  States 
(the  “SEC)  to  reduce  duplicative  regulation 
in  cross-border  offerings,  issuer  bids,  take¬ 
over  bids,  business  combinations  and 
continuous  disclosure  and  other  fllinga. 

The  multijurisdictional  disclosine  system 
implemented  in  Canada  pursuant  to  this 
Policy  Statement  (the  “MJDS’’]  is  intended  to 
remove  unnecessary  obstacles  to  certain 
offerings  of  securities  of  U.S.  issuers  in 
Canada  and  to  facilitate  take-over  and  issuer 
bids  and  business  combinations  involving 
securities  of  U.S.  issuers  having  less  than  a 
specified  percentage  of  Canadian  security 
holders,  while  ensuring  that  Canadian 
investors  remain  adequately  protected. 

The  MJDS  permits  public  offerings  of 
securities  of  U.S.  issuers  that  meet  specified 
eligibility  requirements  to  be  made  in  Canada 
on  the  basis  of  disclosure  documents 
prepared  in  accordance  with  the  laws  of  the 
United  States  (with  certain  additional 
Canadian  disclosure).  A  public  offering  of 
securities  of  a  U.S.  issuer  may  be  made  under 
the  MJDS  both  in  Canada  and  the  United 
States  or  in  Canada  only. 

The  MJDS  also  reduces  disincentives  to  the 
extension  to  Canadian  security  holders  of 
rights  offerings  by  U.S.  issuers  by  permitting 
such  rights  offerings  to  be  made  in  Canada  on 
the  basis  of  U.S.  disclosure  documents. 
Similarly,  it  facilitates  the  extension  to 
Canadian  security  holders  of  U.S.  issuers  of 
take-over  bids,  issuer  bids  and  business 
combinations  in  the  circumstances 
contemplated  by  this  Policy  Statement  The 
MJDS  permits  such  transactions  to  be  made 
in  Canada  generally  in  the  same  manner  as  in 
the  United  States  and  on  the  basis  of  U.S. 
disclosure  documents. 

Regulatory  review  of  disclosure  documents 
used  under  die  MJDS  for  offerings  made  by  a 
U.S.  issuer  both  in  Canada  and  the  United 
States  will  be  that  customary  in  the  United 
States,  with  the  SEC  being  responsible  for 
carrying  out  the  review.  Canadian  securities 
regulatory  authorities  will  monitor  materials 
flied  under  the  MJDS  in  order  to  check 
compliance  with  the  speciflc  disclosure  and 
flling  requirements  of  this  Policy  Statement 
In  addition,  the  substance  of  the  disclosure 
documents  will  be  reviewed  in  the  unusual 
case  where,  through  monitoring  of  the 
materials  or  otherwise,  the  Canadian 
securities  regulatory  authorities  have  reason 
to  believe  that  there  may  be  a  problem  with  a 
transaction  or  the  related  disclosure  or  other 
special  circumstances  exist. 


The  MJDS  does  not  change  the  liability 
provisions  of  the  securities  laws  of  any 
province  or  territory  or  the  discretionary 
authority  of  a  Canadian  securities  regulatory 
authority  to  halt  a  distribution,  remove  an 
exemption,  cease  trade  the  related  securities, 
or  re^e  to  issue  a  receipt  for  a  preliminary 
prospectus  or  prospectus.  The  Canadian 
securities  regulatory  authorities  also  will 
continue  to  exercise  their  public  interest 
jurisdiction  in  speciflc  cases  where  they 
determine  that  it  is  necessary  to  do  so  in 
order  to  preserve  the  integrity  of  the 
Canadian  capital  markets. 

Use  of  the  MJDS  is  based  on  compliance 
with  U.S.  law.  Thus,  any  person  or  company 
doing  a  transaction  or  flling  a  document  in 
Canada  under  the  MJDS  must  comply  in  full 
with  all  applicable  U.S.  requirements. 
However,  violation  of  a  U.S.  requirement  will 
not  automatically  disqualify  a  person  or 
company  fl'om  using  the  MJDS  with  respect  to 
a  transaction  or  document  Instead,  a  person 
or  company  that  violates  a  U.S.  requirement 
may.  depending  upon  the  circumstances,  be 
considered  to  have  violated  an  equivalent 
requirement  of  a  Canadian  jurisdiction  with 
respect  to  the  transaction  or  document 

Concurrently  ivith  the  adoption  of  this 
Policy  Statement  the  SEC  is  adopting  rules, 
forms  and  schedules  for  the  implementation 
of  a  similar  multijurisdictional  disclosure 
system  in  the  United  States.  The  U.S.  system 
removes  unnecessary  impediments  to  certain 
offerings  of  securities  of  Canadian  issuers  in 
the  United  States  and  facilitates  the 
extension  to  U.S.  security  holders  of 
Canadian  issuers  of  take-over  bids,  issuer 
bids  and  business  combinations  in  the 
circumstances  contemplated  by  the  U.S. 
system. 

The  procedures  to  be  followed  in  Canada 
when  the  U.S.  system  is  used  for  a  U.S.-only 
offering  of  securities  of  a  Canadian  issuer  are 
set  out  in  section  7. 

2.  Definitions 

As  lued  in  this  Policy  Statement,  unless  the 
subject  matter  or  context  otherwise  requires, 
the  following  terms  shall  have  the  following 
meanings: 

(1)  Affiliate,  with  respect  to  an  issuer, 
means  a  person  or  company  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  controls  or  is  controlled  by,  or 
is  under  common  control  with,  the  issuer; 

(2)  Applicable  Canadian  securities 
legislation  means  the  securities  legislation  of 
each  Canadian  province  and  territory  in 
which  securities  are  offered,  or  a  bid  is  made, 
imder  this  Policy  Statement; 

(3)  Applicable  securities  regulatory 
authority  means  the  securities  regulatory 
authority  in  each  Canadian  province  and 
territory  in  which  securities  are  offered,  or  a 
bid  is  made,  under  this  Policy  Statement; 

(4)  Approved  Rating,  with  respect  to  debt 
or  preferred  shares,  means  a  provisional 
rating  by  an  Approved  Rating  Organization  in 
one  of  the  categories  applicable  thereto,  as 
set  out  below  opposite  the  Approved  Rating 
Organization’s  name; 
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SQUB 


ivifnQ 

organoation 

OsM 

sksna 

QB-RSL  Inc.  - 

A-f-f.  A+. 

P-1 4^.  P-1, 

Aor 

P-2  or  P- 

B++. 

3. 

DoaiMon  Bond  RalinQ 

AAAAA.  A 

P«d-1.PM-2 

Sarvtee  Umtod 

OiBBB, 

orPW-3. 

Moody's  Investors 

Aae.  Aa.  A 

"aaa."  "aa.’’ 

Service,  Inc. 

or  Baa. 

“sTor 

*^aa••. 

Stondwd  A  Poor's 

AAA.AA.A 

AAA.AA.  A 

Corporatioa 

or  Bee. 

oreee. 

(5)  Approved  RaUng  Organizatioa  means 
each  of  C.BJLS.  Inc^  Dominion  Bond  Ratii^ 
Servioe  Limited.  Moody's  Investors  Service, 
In&  and  Standard  A  Poor's  Corporation: 

(6)  Bid  means  a  take-over  bid  or  an  issuer 
bid: 

(7)  Bidctrcabtr,  in  respect  of  the 
application  of  this  Policy  Statement  in  a 
province  or  territory.  meaiM  a  take-over  bid 
drcalar  or  an  iaauer  bid  cucular  as  those 
terms  are  used  in  the  securities  legisiatioH  of 
such  province  or  territory,  consisting,  for 
purposes  of  this  Pdicy  Statement  of  the 
tender  offer  materials  used  in  die  United 
States,  as  modiffedpursnant  to  section  4J; 

(8)  Basinese  combinathn  means  a 
statutory  merger  or  consolidation  or  similar 
plan  or  acqoisition  reqniifiig  the  vote  or 
consent  of  eecerity  hoidera  of  a  eoatpany  or 
person,  in  which  secoritiea  of  sndi  company 
or  person  or  another  company  or  person  b^ 
by  such  security  holders  will  become  or  be 
exchanged  for  securities  of  any  other 
company  or  peraoo: 

(9)  Canadiaa  GAAP  means  the  aooountiRg 
prindplea  ganerally  accepted  in  Canada,  ai^ 
where  a  principle  is  recommended  in  the 
Handbook  of  the  Canadian  Instltuta  of 
Chartered  Accountants  whtdi  is  applicable  in 
the  circumstances,  means  sudi  piindple; 

(10)  Commodity  pool  issuer  means  an 
issuer  formed  and  operated  for  the  purpose  of 
investing  in  commodity  futures  contract 
commodity  futures  and/or  related  prodneta; 

(11)  Company,  in  respect  d[  the  appHoation 
of  this  Policy  Statement  in  a  province  or 
territory,  has  the  meaning  aedigned  tharato  in 
the  securities  legislation  of  su^  province  or 
territory; 

(12)  Conflicts  Rules  has  the  meanhif 
assigned  thereto  in  Section  3.12: 

(13)  Connected  issuer  at  Connet^ed  party, 
in  respect  of  the  application  of  due  Policy 
Statement  in  a  pro^ce  or  territory,  has  the 
meaning  assigned  thereto  in  the  Conflicts 
Rules  of  such  provinoe  or  territory: 

(14)  Control  with  respect  to  an  issuer, 
means  die  possession,  direct  or  indirect,  of 
the  power  to  direct  or  cause  the  direcdoa  of 
the  management  and  policies  of  the  issuer, 
whether  dmm^  the  ownership  of  voting 
securities,  by  contract  or  othe^se,  and 
“under  oommon  control  with**  shall  be 
construed  aooordingly: 

(15)  Convertible,  with  respect  to  debt  or 
prefemd  shares,  means  that  the  ri^its  and 
attributes  attaddai  to  such  secaiities  tacloda 
a  right  or  option  to  pmohaae.  convert  or 
exchange  or  othanviec  acqoire  any  equi^ 
sbaras  ^  the  iMuer  or  of  any  other  issuer  (or 
any  debt  or  preferred  shares  not  having  an 
Approved  Rating  in  tha  case  of  debt  or 


preferred  shares  having  an  ^iproved  Rating), 
or  any  other  security  wMch  itadf  has  a  right 
to  pu^ase,  convert  or  exchange  or 
otherwise  acquire  any  equity  shares  of  the 
issuer  or  any  other  issuer  (or  any  debt  or 
preferred  shsres  not  having  an  Approved 
Rating  in  the  case  of  debt  or  prefenud  shares 
having  an  >^>proved  Rating),  “convert’*  shell 
be  construed  accordingly,  and  “non- 
convertible”  means  securities  that  are  not 
convertible: 

(16)  Equity  shares,  with  reflect  to  an 
issuer,  means  common  aheres,  non-voting 
equity  shares  and  subordinate  or  restricted 
voting  equity  shares  of  the  issuer,  but 
excludes  prderred  shares: 

(17)  Foreign  issuer  means  an  issuer  that  is 
not  incorporated  m  organized  under  the  laws 
of  Canada  or  a  province  or  territory  of 
Canada,  except  where: 

(a)  Voting  securities  carrying  more  than 
50%  of  the  votes  for  the  election  of  directora 
are  held  by  persons  or  companies  whose  last 
address  as  shown  on  the  books  of  the  issuer 
is  in  Canada:  and 

(b)  either 

(i)  The  majority  of  the  senior  ofBeers  or 
directors  of  the  issuer  are  citizens  or 
residents  of  Canada; 

(li)  More  than  50%  of  the  assets  of  the 
issuer  art  located  in  Canada;  or 

(iii)  Tha  biisinsst  of  the  issuer  is 
administered  principally  in  Canada; 

(18)  Independent  underwriter,  in  respect  of 
the  application  of  this  Policy  Statement  in  a 
province  or  temtory,  means  a  dealer  that  is 
not  the  issuer  and  in  respect  of  which  the 
issuer  is  cot  a  related  party  or  related  issuer 
or  connected  party  or  connected  issuer  or. 
where  the  dealer  is  not  a  registrant  in  such 
provinoe  or  territory,  would  not  be  a 
connected  party  or  connected  issuer  if  the 
dealer  were  •  r^istrant: 

(1^  Insider  bid  in  respect  of  the 
appIk»tioii  of  this  Policy  Statement  in  a 
provinoe  or  territory,  has  the  meaning 
assigned  tiierato  in  the  securitise  legislation 
of  such  province  or  territory: 

(20)  International  Accomding  Standards 
means  the  accounting  principles  issued  by 
the  International  Accounting  Standards 
Committee: 

(21)  Issuer,  in  respect  of  the  application  of 
this  Ifolicy  Statement  in  a  province  or 
territory,  has  the  meaning  assigned  thereto  in 
the  securities  legislation  of  8u(±  province  or 
tmritory; 

(22)  Issuer  bid,  in  respect  of  the  application 
of  this  Policy  Statemmit  in  a  proving  or 
territory,  has  the  meaning  aasigned  thereto  in 
the  securities  legislation  of  such  province  or 
territory: 

(23)  Majority-owned  subsidiary  means  a 
person  or  company  of  which  voting  sacorities 
carrying  more  than  50%  of  the  votes  for  the 
election  of  directors  are  held  by  (i)  another 
person  or  company  and  (ii)  die  other 
majority-owned  subsidiarira  of  that  other 
person  or  company, 

(24)  Market  value,  with  respect  to  a  class 
of  securities,  means  the  aggregate  market 
value  of  such  securities,  calculated  by  using 
the  price  at  which  such  securities  were  last 
sold  in  the  principal  market  for  such 
securities  on  the  date  specified  in  the 
applicable  provision  of  this  Policy  Statement. 


or  the  average  of  the  bM  end  eaksd  price*  of 
such  securities  in  suck  market  oo  sod  date  if 
there  were  no  sates  oo  such  date  and,  where 
there  is  no  market  for  such  das*  of  securities, 
it  means  the  book  value  of  sneb  securities 
computed  on  such  date,  provided  that  if  the 
issuer  of  such  ctess  of  securities  te  in 
bankruptcy  or  receivership  or  has  an 
accumulated  capital  defidk  it  means  one- 
third  of  the  principal  araoasrt.  par  value  or 
stated  value  of  tudi  daee  of  securities; 

(2^  Method  1  means  the  first  of  the  two 
alternative  methods  of  provkBng  proepectua 
certificates  for  Rale  41i  Offeringa  ma^  under 
the  M)DS  deccribed  in  Section  3.11(2) ; 

(28)  Method  2  means  the  second  of  the  two 
alternative  mediods  of  providing  prospectus 
certificates  for  Rde  415  Offerings  made  under 
the  MIDS  described  in  Section  3.11(2) ; 

(27)  MfDS  means  die  multifnrlsdictlonal 
disdosnre  system  ndes  and  procedures  set 
forth  in  Sections  1-8  of  dds  ^Ucy  Statement 

(28)  MTN  Program  means  a  continnous 
Ride  41S  Offering  of  debt  in  wbidh  the 
specific  varidtie  tenns  of  the  individual 
securities  and  die  offering  thereof  are 
determined  at  the  time  of  sale: 

(29)  NASDAQ  means  tha  National 
Araodation  of  Securities  Dealers  Automated 
Qnotation  System: 

(30)  NASDAQ  NMS  means  the  National 
Madcet  System  of  NASDAQ; 

(31)  Offeree  issuer  meaas  an  issuer  whose 
securities  are  the  subject  of  a  bid; 

(32)  Cffferor,  in  respect  of  die  application  of 
this  Pd^  Statement  in  a  province  or 
territory,  has  the  meaning  assignad  thereto  in 
the  securities  legislation  of  sui^  province  or 
territory: 

(33)  Parent,  with  respect  to  a  majority- 
own^  subsidiary,  mean*  a  person  or 
company  that,  togetiier  with  the  parent's 
other  majority-owned  sobsidteties,  holds 
voting  securities  of  the  majocity-owoed 
subsidiary  carrying  more  than  50%  of  the 
votes  for  die  ctectira  of  ditectata: 

(34)  Person,  in  respect  of  the  application  of 
this  Policy  Statmnent  in  a  province  or 
territory,  has  the  meaning  aeeigned  thereto  in 
the  securities  tegistetion  of  such  province  or 
tenitoiy; 

(35)  Aucipo/axirket  with  reflect  to  a 
class  of  securitias.  meaas  the  sia^  sacurities 
maiket  with  the  largest  aggregate  trading 
volume  for  the  class  of  securities  in  the 
preceding  12  calendar  Bsonth  period; 

(36)  Prmcipal  juriediction  means  the 
principal  jurisdictiaa  setected  in  aocordance 
with  aection  3.8(2) : 

(37)  Public  float,  with  reflect  to  a  class  of 
securities,  sseans  the  aggregate  market  value 
of  such  securities  held  by  person*  or 
companies  that  are  not  affiliates  of  the  issuer 
of  such  securities,  calcnlated  by  asing  the 
price  at  which  such  securities  were  test  sold 
in  the  principal  market  for  such  securities  on 
the  date  specified  in  the  applicable  provision 
of  this  Policy  Statement  or  the  average  of  the 
bid  and  asked  prices  of  such  securities  in 
sudi  market  on  such  date  if  there  were  no 
sates  on  such  date,  and  where  there  is  no 
market  for  such  class  of  securities,  it  means 
the  book  value  of  such  sacurities  held  by 
persons  or  companies  that  are  aot  affiliates 
of  the  issuer  of  such  securities  computed  on 
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such  date,  provided  that  if  the  issuer  of  such 
class  of  securities  is  in  bankruptcy  or 
receivership  or  has  an  accumulate  capital 
deficit,  it  means  one-third  of  the  principal 
amount  par  value  or  stated  value  of  such 
securities  held  by  persons  or  companies  that 
are  not  affiliates  of  the  issuer  of  such 
securities: 

(38)  Related  issuer  or  related  party,  in 
respect  of  the  application  of  this  Policy 
Statement  in  a  province  or  territory,  has  the 
meaning  assigned  thereto  in  the  Conflicts 
Rules  of  such  province  or  territory; 

(39)  Review  jurisdiction  means  the  review 
jurisdiction  selected  in  accordance  with 
section  7; 

(40)  Rule  415  Offering  means  an  offering 
under  Rule  415  under  the  1933  Act  that  is 
made  in  Canada  pursuant  to  Section  3.7; 

(41)  Rule  430A  Offering  means  an  offering 
under  Rule  430A  imder  the  1933  Act  that  is 
made  in  Canada  pursuant  to  Section  3.7; 

(42)  Rule  430A  lacing  Prospectus  means  a 
prospectus  prepared  in  connection  with  a 
Rule  430A  Offering  that  contains  the 
information  omitt^  from  the  related 
registration  statement  as  permitted  by  Rule 
430A  under  the  1933  Act; 

(43)  SEC  means  the  Securities  and 
Exchange  Commission  of  the  United  States; 

(44)  Securities  exchange  bid  means  a  bid 
for  which  the  consideration  tor  the  securities 
of  the  offeree  issuer  consists,  in  whole  or  in 
part  of  securities  of  an  offeror  or  other 
issuer, 

(45)  Securities  legislation  in  respect  of  the 
application  of  this  Policy  Statement  in  a 
province  or  territory,  means  the  statutes 
concerning  the  regulation  of  securities 
markets  and  trading  in  securities  of  such 
province  or  territory,  the  regulations  and 
blanket  rulings  and  orders  fltereunder,  and 
the  policy  statements  and  written 
interpretations  issued  by  the  securities 
regulatory  authority  of  such  province  or 
territory; 

(46)  Take-over  bid.  in  respect  of  the 
application  of  this  Policy  Statement  in  a 
province  or  territory,  has  the  meaning 
assigned  thereto  in  the  securities  legislation 
of  such  province  or  territory; 

(47)  US.  issuer  means  a  foreign  issuer  that 
is  incorporated  or  organized  under  the  laws 
of  the  United  States  or  any  state  or  territory 
of  the  United  States  or  the  District  of 
Columbia; 

(48)  Voting  securities  means  securities  the 
holders  of  which  have  a  present  entitlement 
to  vote  for  the  election  of  directors: 

(49)  1933  Act  means  the  Seciuities  Act  of 
19^  of  the  United  States; 

(50)  1934  Act  means  the  Securities 
Exchange  Act  of  1934  of  the  United  States: 
and 

(51)  1940  Act  means  the  Investment 
Company  Act  of  1940  of  the  United  States. 

Prospectus  Offerings  by  US.  Issuers 
3.1  General 

The  M(DS  permits  the  following  types  of 
securities  of  a  U.S.  issuer  to  be  distributed  by 
prospectus  in  Canada,  either  by  the  issuer  or 
by  a  selling  security  holder,  on  the  basis  of 
documentation  prepared  in  accordance  with 
U.S.  requirements  (with  certain  additional 
Canadian  disclosure) : 


(1)  Non-convertible  debt  and  non- 
convertible  preferred  shares  that  have  an 
Approved  Rating; 

(2)  Debt  and  preferred  shares  that  have  an 
Approved  Rating  and  may  not  be  converted 
for  at  least  one  year  after  issuance,  if  the 
issuer  meets  a  substantiality  requirement; 

(3)  Other  securities,  if  the  issuer  meets  a 
greater  substantiality  requirement;  and 

(4)  Certain  rights  to  acquire  securities  of 
the  issuer. 

The  availability  of  the  MJDS  for  rights 
offerings  is  discussed  in  section  3.4(1) ,  for 
seciuities  exchange  bids  in  section  4.1  and  for 
business  combinations  in  section  5.1. 

The  purpose  of  the  “substantiality" 
requirement  is  to  single  out  issuers  whose 
size  is  such  that  (i)  information  about  them  is 
publicly  disseminated  and  (ii)  they  have  a 
significant  market  following.  As  a  result  the 
marketplace  can  be  expected  to  set 
efficiently  a  price  for  the  securities  of  these 
issuers  based  on  publicly  available 
information. 

Non-convertible  debt  and  preferred  shares 
that  have  an  Approved  Rating  are 
particularly  appropriate  for  the  MJDS 
because  these  seciuities  trade  primarily  on 
the  basis  of  their  yield  and  an  assessment  of 
creditworthiness  by  an  independent  rating 
organization.  The  lack  of  a  “substantiality” 
requirement  for  offerings  of  these  securities 
reflects  this  and  allows  the  MJDS  to  be  used 
by  issuers  of  securities  having  an  Approved 
Rating,  such  as  finance  subsi^aries,  that 
access  the  market  frequently,  but  do  not  meet 
the  market  value  and  public  float 
requirements. 

Debt  and  preferred  shares  that  have  an 
Approved  Rating  and  are  not  convertible  into 
offier  securities  for  at  least  one  year  after 
issuance  can  be  expected  to  trade  primarily 
on  the  basis  of  their  yield  and  independent 
rating,  but  are  also  priced  to  some  extent  on 
the  basis  of  the  anticipated  value  of  the 
security  into  which  they  are  convertible. 

Thus,  the  MJDS  is  available  for  these 
securities  on  the  basis  of  their  Approved 
Rating,  coupled  with  a  “substantiality" 
requirement 

In  the  case  of  offerings  of  common  shares 
or  other  securities  other  than  debt  and 
preferred  shares  that  have  an  Approved 
Rating,  the  MJDS  is  available  upon 
satisfaction  of  a  greater  “substantiality” 
requirement 

The  MJDS  may  not  be  used  for  offerings  of 
derivative  securities,  except  warrants, 
options,  rights  or  convertible  securities  where 
the  issuer  of  the  underiying  securities  to 
which  the  warrants,  options,  rights  or 
convertible  securities  relate  is  eligible  under 
this  Policy  Statement  to  distribute  the 
underlying  securities.  Therefore,  offerings  of 
derivative  securities  such  as  stock  index 
warrants,  currency  warrants  and  debt  the 
interest  on  which  is  based  upon  the 
performance  of  a  stock  index  may  not  be 
made  under  the  MJDS. 

All  prospectus  offerings  remain  subject  to 
the  fundamental  principle  that  transactions 
must  not  be  prejudicial  to  the  public  interest. 
The  applicable  securities  regulatory 
authorities  will  continue  to  exercise  their 
public  interest  jurisdiction  in  speciflc  cases 
where  they  determine  that  it  is  necessary  to 


do  so  in  order  to  preserve  the  integrity  of  the 
Canadian  capital  markets. 

3.2  Offerings  of  Debt  or  Preferred 
Shares  Having  an  Approved  Rating 

The  MJDS  may  be  used  for  the  distribution 
in  Canada  of  debt  that  has  an  Approved 
Rating  or  preferred  shares  that  have'an 
Approved  Rating  or  rights  that,  upon 
issuance,  are  immediately  exercisable  for  any 
such  securities,  provided  that: 

(1)  The  issuer  is  a  U.S.  issuer; 

(2)  The  issuer  (i)  has  a  class  of  securities 
registered  pursuant  to  section  12(b)  or  12(g)  of 
the  1934  Act;  or  (ii)  is  required  to  file  reports 
pursuant  to  section  15(d)  of  the  1934  Act; 

(3)  The  issuer  has  filed  with  the  SEC  all  the 
material  required  to  be  filed  pursuant  to 
sections  13, 14  and  15(d)  of  the  1934  Act  for  a 
period  of  at  least  38  calendar  months 
immediately  preceding  the  filing  of  the 
preliminary  prospectus  with  the  principal 
jurisdiction; 

(4)  The  issuer  is  not  registered  or  required 
to  be  registered  as  an  investment  company 
under  the  1940  Act; 

(5)  The  issuer  is  not  a  commodity  pool 
issuer;  and 

(6)  The  securities  being  offered  or  issuable 
upon  the  exercise  of  the  rights  either. 

(a)  Are  not  convertible;  or 

(b)  If  convertible,  may  not  be  converted  for 
at  least  one  year  after  Issuance,  and  the 
equity  shares  of  the  issuer  of  the  securities 
into  which  the  offered  securities  are 
convertible  have  a  market  value  and  a  public 
float  of  not  less  than  U.S.  $150,000,000  and 
U.S.  $75,000,000,  respectively,  determined  as 
of  a  date  that  is  within  60  days  prior  to  the 
filing  of  the  preliminary  prospectus  with  the 
principal  jurisdiction. 

For  purposes  of  this  section  3,  whether  debt 
or  preferred  shares  have  an  Approved  Rating 
shall  be  determined  as  of  the  time  the 
preliminary  prospectus  is  filed  in  the 
principal  jurisdiction. 

3S  Offerings  of  Other  Securities 

The  MJDS  may  be  used  for  the  distribution 
in  Canada  of  any  securities  of  an  issuer, 
provided  that: 

(1)  The  issuer  meets  the  eligibility 
requirements  specified  in  sections  3.2(l)-(5) ; 
and 

(2)  The  equity  shares  of  the  issuer  have  a 
maiket  value  and  a  public  float  of  not  less 
than  U.S.  $300,000,000  and  U.S.  $75,000,000, 
respectively,  determined  as  of  a  date  that  is 
within  60  days  prior  to  the  filing  of  the 
preliminary  prospectus  with  the  principal 
jurisdiction. 

Offerings  of  debt  and  preferred  shares  that 
are  not  eligible  to  be  made  pursuant  to 
section  3.2,  rights  offerings  that  are  not 
eligible  to  be  made  pursuant  to  section  3.4, 
securities  exchange  bids  that  are  not  eligible 
to  be  made  pursuant  to  section  4.2  and 
business  combinations  that  are  not  eligible  to 
be  made  pursuant  to  section  5.2  may  be  made 
pursuant  to  this  section  3.3,  provided  that  (1) 
and  (2)  above  are  satisfied. 
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3.4  Rights  Offerings 

(1)  General 

Subject  to  certain  liraitatioos,  the  M)DS 
permits  U.S.  issuers  to  make  rights  o^erings 
by  prospectus  to  existing  security  holders  in 
Canada  on  the  basis  of  documentation 
prepared  in  accordance  with  U.S. 
requirements  (with  certain  additional 
Canadian  disclosure).  There  is  no  market 
value  or  public  float  requirement  for  rights 
offerings  since  existing  security  holders  can 
reasonably  be  expected  to  be  familiar  with 
the  issuer  and  follow  publicly  available 
information  concerning  it 

The  MJDS  is  available  for  rights  offerings 
primarily  to  encourage  fair  treatment  of 
Canadian  investors.  Previousiy,  a  U.S.  issuer 
might  not  have  extended  rights  offerings  to  its 
security  holders  in  Canada  due  to  the 
perceived  costs  and  burdens  of  meeting 
Canadian  regulatory  requirements.  Hie  M}DS 
is  intended  to  alter  a  U.S.  issuer’s  cost-benefit 
analysis  in  favour  of  extending  a  rights 
offering  to  Canadian  investors. 

(2)  Issuer  Eligibility  Requirements 

The  M)DS  may  be  used  for  the  distribution 
by  an  issuer  of  rights  to  purchase  additional 
securities  of  its  own  issue  to  its  existing 
security  holders  in  Canada,  provided  that  the 
issuer 

(a)  Meets  the  ebgibility  requirements 
specified  in  sections  3.2(1)-{S) ;  and 

(b)  Has  had  a  class  of  its  securities  listed 
on  the  New  Yoik  Stock  Exdmnge  or  the 
American  Stock  Exchange  or  quoted  on 
NASDAQ  NMS  for  a  period  of  at  least  12 
calendar  months  immediately  preceding  the 
filing  of  the  preliminary  proep^us  with  the 
principal  jurisdiction  and  is  ta  compliance 
with  the  obligationa  arising  from  such  listing 
or  quotation. 

(3)  Limitations  on  Rights  Offerings 

Rights  offerings  by  issuers  rriying  on  the 
eligibility  requirements  of  section  3.4(2)  shall 
be  subject  to  the  following  limitations: 

(a)  Ihe  rights  must  be  exercisable 
immediately  iqmn  issuance: 

(b)  Subject  to  (c)  below,  the  rights  issued  to 
residents  of  Canada  have  the  same  terms  and 
conditions  as  the  rights  issued  to  residents  of 
the  United  States:  and 

(c)  Beneficial  ownership  of  rights  issued  to 
a  resident  of  Canada  may  not  be  transferable 
to  a  resident  of  Canada  (other  than  residents 
to  whom  rights  of  the  same  issue  were 
granted),  provided  that  (i)  the  securities 
issuable  upon  exercise  of  die  rights  may  be 
so  transferable,  and  (ii)  thia  limitation  shall 
not  restrict  the  transfer  of  rights  on  a 
securities  exchange  or  inter-dealer  quotation 
system  outside  of  Canada. 

(4)  Dealer  Registration  Requirements 

Registration  as  a  dealer  is  not  required  by 

an  issuer  in  respect  of  a  rights  offering  made 
under  section  3.4,  A  standby  underwriter  or 
dealer  manager  for  a  rights  offering  made 
under  section  3.4  is  not  required  to  re^ster  as 
a  dealer  if  it  does  not  engage  in  soliciting 
activity  in  Canada  or  re^  in  Canada  any 
securities  acquired  under  the  standby 
underwriting  arrangement 


3.S  Successor  Issuers 

A  successor  issuer  subsisting  after  a 
business  combination  shall  be  deemed  to 
meet  the  respective  eligibility  requirements 
set  forth  in  sectioiu  3.2(3),  3.4(2)(b),  4.4(3)  and 
5.2(3)* 

(1)  Since  the  business  combination  the 
successor  issuer  has  filed  ail  the  material 
required  to  be  filed  pursuant  to  sections  13, 

14  and  15(d)  of  the  1934  Act  and,  if 
applicable,  has  had  a  class  of  its  securities 
listed  on  the  New  York  Stock  Exchange  or 
the  American  Stock  Exchange  or  quoted  on 
NASDAQ  NMS: 

(2)  If  applicable,  the  successor  issuer  is  in 
compliance  with  the  obligations  arising  from 
such  listing  or  quotation:  and 

(3)  The  filing,  listing  or  quotation 
requirement  to  be  satisfied  for  a  period  of  12 
or  36  months  is  satisfied  in  respect  of  each 
predecessor  by  separately  adding  the  period 
during  which  *e  successor  issuer  satisfied 
the  requirement  to  the  immediately  preceding 
period  during  which  the  predecessor  satisfied 
the  requirement  provided  that  the  12-  or  36- 
month  requirement  need  not  be  satisfied  with 
respect  to  any  predecessors  whose  assets 
and  gross  revenues  in  aggregate  contributed 
less  than  20%  of  the  total  assets  and  gross 
revenues  from  continuing  operations  of  the 
successor  issuer,  based  on  a  pro  forma 
combination  of  each  predecessors  financial 
position  and  results  of  operations  for  its  most 
recently  completed  fiscal  year  ended  prior  to 
the  business  combination  for  which  financial 
statements  have  been  filed. 

36  Alternative  Eligibility  Requirements  for 
Certain  Guaranteed  Issues 

An  issuer  that  does  not  meet  the  eligibility 
requirements  set  forth  in  section  3.2  or  3.3 
may  use  the  MJDS  to  offer  the  securities 
respectively  specified  in  such  Sections, 
subject  to  the  following  requirements  and 
limitations: 

(1)  The  securities  being  offered  are: 

(a)  Non-convertible  debt  having  an 
Af^roved  Rating  or  non-convertible 
preferred  shares  having  an  Approved  Rating 
of  a  majority-owned  subsidiary  whose  parent 
meets  the  efigibiiity  requirements  set  fc^  in 
sectioiu  32  (IHS): 

(b)  Debt  having  an  Approved  Rating  or 
preferred  shares  having  an  Approved  Rating 
of  a  majority-owned  subsidiary  that  may  not 
be  converted  for  at  least  one  year  after 
issuance  and  are  convertible  only  into 
securities  of  a  parent  that  meets  the  eligibility 
requirements  set  forth  in  sections  32  (l)-(5) 
and  (6)(b): 

(c)  Non-convertible  debt  or  non-convertible 
preferred  shares  of  a  majority-owned 
subsidiary  whose  parent  meets  the  eligibility 
requirements  set  forth  in  section  33  or 

(d)  Debt  or  preferred  shares  of  a  majority- 
owned  subsk&ry  that  are  convertible  only 
into  securities  of  a  parent  that  meets  the 
eligibility  requiremeiris  set  forth  in  section 
3.3 

(2)  The  issuer  meets  the  eligibiiity 
requirements  set  foitii  in  sectkms  32  (1),  (4) 
and  (5);  and 

(3)  parent  fully  and  unconditionally 
guarantees  payment  in  respect  of  the 
securities  being  crffered  as  to  principal  and 
interest  if  such  securities  are  debt  and  as  to 


liquidation  preference,  redemption  and 
dividends  if  such  securities  are  preferred 
shares. 

3.7  Rule  415  Offerings  and  Rule  430A 
Offering 

The  procedures  permitted  by  Rule  415  and 
Rule  430A  under  tte  1933  Act  may  be  used 
for  offerings  of  securities  under  the  MJDS. 
The  shelf  procedures  and  post-receipt  pricing 
rules  set  forth  in  National  Policy  Statement 
No.  44  do  not  apply  to  such  offerings.  A 
prospectus  supplement  filed  in  accordance 
with  the  procedures  permitted  by  Rule  415  or 
Rule  430A  shall  not  be  subject  to  the  review 
procedures  set  out  in  section  38(3)  or  the 
receipt  procedures  set  out  in  section  38(4). 

3.8  Mechanics  of  Making  an  Offering 
(1)  General 

In  order  to  use  the  MJDS  to  distribute 
securities  in  Canada,  an  issuer  that  meets  the 
relevant  eligibility  requirements  set  forth  in 
this  Policy  Statement  shall  prepare  a 
registration  statement  for  t^  offering  for 
filing  with  the  SEC,  the  related  preliminary 
prospectus  and  prospectus  for  use  in  Canada 
and  any  amendmento  and  sumilemeRts 
thereto  in  accordance  with  uA  disclosure 
requirements  as  interpreted  and  applied  by 
the  SEC  The  preliminary  prospectus  and 
prospectus  us^  in  Canada  sb^  contain  the 
additional  information,  legends  and 
certificates  required  by  this  Policy  Statement, 
shall  provide  full,  true  and  plain  disclosnre  of 
all  material  facts  relating  to  the  securities 
proposed  to  be  distributed,  and  shall  contain 
no  untrue  statement  a  material  fact  or  omit 
to  state  a  material  fact  that  is  required  to  be 
stated  or  that  is  necessary  to  make  a 
statement  not  misleading  in  light  iff  the 
circumstances  in  which  it  was  saade.  The 
issuer  may  use  either  a  separate  Canachan 
prospectus  or  a  wrap-around  prospectus  that 
includes  the  prospectus  filed  with  the  SEC 
The  issuer  is  required  to  prepare  a 
preliminary  prospectus  for  use  in  Canada 
even  if  the  issuer  does  not  prepare  a 
preliminary  prospectus  for  use  in  the  United 
States. 

Notwithstanding  the  foregoing,  a 
preliminary  prospectus,  prospectus  or 
amendment  or  supplement  diereto  used  in 
Canada  need  not  contain  any  disclosure 
relevant  solely  to  U.S.  offerees  or  purchasers, 
including,  without  Umitation:  (i)  Any  “red 
herring"  legend  required  by  U.&  law;  (ii)  any 
legend  regarding  approval  or  disap|»oval  by 
the  SEC*  (iii)  any  discassioa  of  U.&  tax 
considerath^  otiisr  than  those  material  to 
Canadian  purchasers;  and  (hr)  the  names  of 
any  U.S.  underwriters  not  acting  as 
underwriters  in  Canada  or  a  dmwriptkm  of 
the  US.  plan  of  distribution  (except  to  the 
extent  necessary  to  describe  facts  material  to 
the  Canadian  offering).  Except  as  ^lecifically 
provided  in  this  Policy  Statement,  such 
documents  are  not  required  to  comply  with 
the  form  and  cmitent  requirements  set  forth 
ki  applicable  Canaifian  securities  legislation. 

If  tlw  offering  is  also  being  made  In  the 
Ihiitad  States,  one  unsigned  copy  of  the 
registration  statement  and  all  amendments 
and  exhibits  thereto  and  one  signed  and  two 
unsigned  copies  of  the  preliminary 
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prospectus,  prospectus  and  each  amendment 
and  supplement  thereto  used  in  Canada 
(together  with  one  copy  of  all  documents 
incorporated  by  reference  in  the  prospectus 
and  the  supporting  documentation  required 
by  this  Policy  Statement)  shall  be  filed  in  the 
manner  set  forth  in  this  Policy  Statement  with 
the  securities  regulatory  authority  in  the 
principal  jurisdiction  as  nearly  as  practicable 
contemporaneously  with  the  filing  of  the 
registration  statement  with  the  SEC.  One 
signed  and  one  unsigned  copy  of  the 
preliminary  prospectus,  prospectus  and  each 
amendment  and  supplement  thereto  used  in 
Canada  (together  with  one  copy  of  all 
documents  incorporated  by  reference  in  the 
prospectus  and  the  supporting  documentation 
required  by  this  Policy  Statement]  shall  be 
filed  with  the  other  applicable  securities 
regulatory  authorities.  Such  filings  shall  be 
made  as  nearly  as  practicable 
contemporaneously  with  the  filing  in  the 
principal  jurisdiction. 

For  filings  made  in  Quebec,  both  English 
and  French  language  versions  of  the 
preliminary  prospectus,  prospectus  and  each 
amendment  and  supplement  thereto  shall  be 
filed  in  the  requisite  numbers.  French 
language  versions  of  the  documents 
incorporated  by  reference  into  any  of  those 
documents  shall  be  filed  in  Quebec  not  later 
than  the  time  the  incorporating  document  is 
filed.  Thus,  French  language  versions  of 
continuous  disclosure  documents  need  not  be 
filed  until  incorporated  by  reference.  In 
addition,  information  contained  in  a  Form  10- 
K  or  Form  10-Q  prescribed  under  the  1934 
Act  that  is  not  required  to  be  disclosed  under 
Quebec  requirements  applicable  to  offerings 
not  made  under  the  MJDS  need  not  be 
included  in  the  French  language  versions  of 
those  documents.  Notwithstanding  the 
foregoing,  French  language  versions  of  the 
disclosure  documents  are  not  required  to  be 
filed  for  rights  offerings  made  pursuant  to 
section  3.4,  unless  (i)  the  issuer  is  a  reporting 
issuer  in  Quebec  otlier  than  solely  as  a  result 
of  rights  offerings  made  pursuant  to  section 
3.4,  or  (ii)  20%  or  more  of  the  class  of 
securities  in  respect  of  which  the  rights  are 
issued  is  held  by  persons  or  companies 
whose  last  address  as  shown  on  the  books  of 
the  issuer  is  in  Canada. 

If  the  offering  is  being  made  solely  in 
Canada,  the  preliminary  prospectus, 
prospectus  and  each  amendment  and 
supplement  thereto  shall  be  prepared  as  if  the 
offering  were  also  being  made  in  the  United 
States.  The  issuer  need  not  prepare  or  file  the 
cover  page  of  the  U.S.  registration  statement 
and  other  information  required  in  the  U.S. 
registration  statement  but  not  required  in  the 
U.S.  prospectus. 

Representations  that  securities  offered 
under  the  MJDS  will  be  listed  on  a  stock 
exchange  or  that  application  has  been  or  will 
be  made  to  list  such  securities  upon  a  stock 
exchange  may  be  made  in  coimection  with 
offerings  made  under  the  MJDS. 

The  provisions  of  applicable  Canadian 
securities  legislation  relating  to  the 
advertising  of  securities  or  the  making  of 
representations  or  undertakings  in  respect  of 
off^erings  of  securities,  including,  ivithout 
limitation,  the  distribution  of  material  to 
potential  investors  and  the  provision  of 


information  to  the  press  prior  to  the  issuance 
of  a  receipt  for  the  prospectus,  shall  apply  to 
offerings  made  under  the  MJDS.  Solicitations 
of  expressions  of  interest  with  respect  to  an 
issue  of  securities  to  be  qualified  for 
distribution  under  the  MJDS  may  be  made 
prior  to  the  filing  of  a  preliminary  prospectus 
under  the  following  conditions: 

(a)  The  issuer  has  entered  into  an 
enforceable  agreement  with  an  underwriter 
whereby  the  underwriter  has  agreed  to 
purchase  the  securities  and  which  agreement 
has  fixed  the  terms  of  the  issue  and  requires 
the  issuer  to  file  with  the  principal 
jurisdiction,  and  obtain  a  receipt  from  it  for, 
the  preliminary  prospectus  within  two 
business  days  from  the  date  that  the 
agreement  is  entered  into  by  the  parties 
thereto  and  to  file  with  the  other  applicable 
securities  regulatory  authorities,  and  obtain  a 
receipt  from  them  for,  the  preliminary 
prospectus  Muthin  three  business  days  from 
the  date  that  the  agreement  is  entered  into  by 
the  parties  thereto; 

(b)  Once  a  receipt  for  the  preliminary 
prospectus  has  been  obtained,  a  copy  of  the 
preliminary  prospectus  is  forthwith 
forwarded  to  any  person  who  has  expressed 
an  interest  in  acquiring  the  securities; 

(c)  No  contract  of  purchase  and  sale  with 
respect  to  the  securities  is  entered  into  until 
such  time  as  the  prospectus  with  respect  to 
such  securities  has  been  filed  and  a  receipt 
obtained  for  it;  and 

(d)  Neither  the  underwriter  nor  the  issuer 
has  been  advised  in  writing  by  an  applicable 
seciu4ties  regulatory  authority  that  such 
issuer  or  underwriter  is  not  entitled  to  rely  on 
this  sentence. 

(2)  Selection  of  Principal  Jurisdiction 

At  the  time  of  filing  a  preliminary 

prospectus  under  the  MJDS,  the  issuer  shall 
select  a  principal  jurisdiction  in  Canada  and 
advise  the  applicable  securities  regulatory 
authorities  and,  unless  the  offering  is  being 
made  in  Canada  only,  the  SEC  of  its  selection 
and  that  the  offering  is  being  made  under  the 
MJDS.  The  jurisdiction  so  selected  may  or 
may  not  agree  to  act  in  such  capacity.  If  a 
jurisdiction  does  not  agree  to  act,  the  issuer 
shall  select  another  jurisdiction  as  principal 
jurisdiction.  As  of  the  date  of  this  Policy 
Statement,  the  securities  regulatory 
authorities  of  New  Brunswick,  Prince  Edward 
Island,  Newfoundland,  Yukon  Territory  and 
the  Northwest  Territories  have  indicated  that 
they  will  not  agree  to  act  as  principal ' 
jurisdiction  in  connection  with  offerings 
made  under  the  MJDS. 

(3)  Review  Procedures 

Disclosure  documents  filed  for  an  MJDS 
offering  will  be  subject  to  SEC  review 
procedures  if  the  offering  is  being  made  both 
in  Canada  and  the  United  States.  Whether 
the  offering  is  made  both  in  Canada  and  the 
United  States  or  solely  in  Canada,  the 
applicable  securities  regulatory  authorities 
will  monitor  materials  filed  under  the  MJDS 
in  order  to  check  compliance  with  the 
specific  disclosure  and  filing  requirements  of 
this  Policy  Statement.  In  additioa  the 
substance  of  the  disclosure  documents  will 
be  reviewed  in  the  unusual  case  where, 
through  monitoring  of  the  materials  or 
otherwise,  the  applicable  securities 


regulatory  authorities  have  reason  to  believe 
that  there  may  be  a  problem  with  a 
transaction  or  the  related  disclosure  or  other 
special  circumstances  exist 

If  the  SEC  notifies  an  issuer  that  a  filing 
made  under  the  MJDS  has  been  selected  for 
review,  the  issuer  shall  so  notify  the  principal 
jurisdiction. 

(4)  Receipt  Procedures 

The  receipt  for  a  preliminary  prospectus 
filed  under  the  MJDS  will  be  issued  by  each 
applicable  securities  regulatory  authority 
when  the  preliminary  prospectus  and  all 
required  supporting  documentation  have 
been  filed  with  it  in  the  manner  required  by 
this  Policy  Statement. 

Where  the  offering  also  is  being  made  in 
the  United  States,  the  receipt  for  a  prospectus 
filed  under  the  MJDS  will  be  issued  by  each 
applicable  securities  regulatoiy  authority, 
unless  it  has  reason  to  believe  that  there  may 
be  a  problem  with  the  transaction  or  the 
related  disclosure  or  other  special 
circumstances  exist,  upon  the  following 
conditions  having  been  satisfied: 

(a)  In  the  case  of  the  principal  jurisdiction, 
the  related  registration  statement  has  been 
declared  effective  by  the  SEC,  as  certified  by 
the  issuer  in  writing  (which  may  be  in 
facsimile  form) ; 

(b)  In  the  case  of  the  other  Canadian 
provinces  and  territories,  the  principal 
jurisdiction  has  notified  such  securities 
regulatory  authority  that  the  principal 
jurisdiction  has  issued  a  receipt  for  the 
prospectus;  and 

(c)  The  prospectus,  all  documents 
incorporated  therein  by  reference  and  all 
supporting  documentation  required  by  this 
Policy  Statement  have  been  filed  with  such 
securities  regulatory  authority  in  the  manner 
required  by  this  Policy  Statement 

Where  the  offering  is  being  made  solely  in 
Canada,  the  receipt  for  a  prospectus  filed 
under  the  MJDS  will  be  issued  by  each 
applicable  securities  regulatory  authority 
upon  the  conditions  set  out  in  (b)  and  (c) 
above  having  been  satisfied,  unless  it  has 
reason  to  believe  that  there  may  be  a 
problem  with  the  transaction  or  the  related 
disclosure  or  other  special  circumstances 
exist. 

Issuers  filing  a  prospectus  under  the  MJDS 
may  elect  to  receive  a  single  National  Policy 
No.  1  Receipt  that  permits  securities  to  be 
distributed  in  all  provinces  and  territories  in 
which  a  preliminary  prospectus  has  been 
filed  and  which  has  not  opted  out  of  the 
National  Policy  No.  1  Receipt  System,  in 
accordance  with  the  procedures  set  forth  in 
part  3  of  National  Policy  Statement  No.  1. 

(5)  Amendment,  Supplement  and 
Incorporation  by  Reference  Procedures 

The  provisions  of  applicable  Canadian 
securities  legislation  that  prescribe  the 
circumstances  under  which  e  preliminary 
prospectus  or  prospectus  is  required  to  be 
amended  and  the  form  and  content  of  an 
amendment  shall  not  apply  to  offerings  made 
imder  the  MJDS.  Instead,  disclosure 
documents  filed  under  the  MJDS  shall  be 
amended  and  supplemented  in  accordance 
with  U.S.  securities  law,  but  shall  contain  the 
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legends,  where  applicable,  and  certificates 
required  by  this  Policy  Statement. 

Where  a  registration  statement  is  amended 
in  a  manner  that  modifles  the  related  U.S. 
prospectus,  two  copies  of  the  documents 
containing  the  modification  shall  be  filed 
with  each  applicable  securities  regulatory 
authority  as  nearly  as  practicable 
contemporaneously  with  the  filing  of  the 
amendment  with  the  SEC  If  the  receipt  for 
the  prospectus  has  not  been  issued  and  the 
filing  has  been  made  as  a  result  bf  the 
occurrence  of  a  material  adverse  change 
since  the  last  filing,  such  documents  are 
required  to  be  filed  as  an  amendment  to  the 
preliminary  prospectus.  The  issuer  shall 
specify,  upon  filing,  that  such  documents 
have  been  filed  as  such  under  applicable 
Canadian  securities  legislation.  Otherwise 
such  documents  will  not  be  considered  to  be 
amendments  to  the  preliminary  prospectus 
within  the  meaning  of  applicable  Canadian 
securities  legislation.  Any  modifications 
made  to  a  prospectus  by  filing  a  post¬ 
effective  amendment  to  the  registration 
statement  with  the  SEC  must  be  made  by 
filing  an  amendment  to  the  prospectus  with 
the  applicable  securities  regulatory 
authorities. 

An  amendment  is  required  to  be  filed  with 
the  applicable  securities  regulatory 
authorities  in  the  event  of  a  material  adverse 
change  in  the  additional  disclosure  contained 
only  in  the  preliminary  prospectus  used  in 
Canada  or  a  material  change  in  the 
additional  disclosure  contained  only  in  the 
prospectus  used  in  Canada. 

A  prospectus  supplement  used  in 
connection  with  a  Rule  415  Offering  to  modify 
a  U.S.  prospectus  is  required  to  be  filed  with 
the  applicable  securities  regulatory 
authorities,  as  set  forth  below,  as  nearly  as 
practicable  contemporaneously  with  the  filing 
thereof  with  the  SEC  and  shall  be  deemed  to 
be  incorporated  into  the  prospectus  as  of  the 
date  thereof,  but  only  for  the  purpose  of  the 
offering  of  securities  covered  by  the 
supplement.  Such  a  prospectus  supplement 
will  not  be  considered  to  be  a  prospectus 
amendment  within  the  meaning  of  applicable 
Canadian  securities  legislation. 

Notwithstanding  the  preceding  paragraph, 
a  prospectus  supplement  is  not  required  to  be 
filed  in  a  province  or  territory  other  than  the 
principal  jurisdiction  if; 

(a) (i)  The  prospectus  supplement  is  used  to 
describe  the  terms  of  a  tranche  of  securities 
distributed  under  the  prospectus  (or  is  a 
preliminary  form  of  such  supplement  for  use 
in  marketing) ,  and  (ii)  the  securities  covered 
by  the  supplement  will  not  be  distributed  in 
such  province  or  territory;  or 

(b) (i)  The  prospectus  supplement  is  used  to 
establish  an  MTN  Program  or  other 
continuous  offering  program  or  to  update 
disclosure  for  such  program,  and  (ii) 
securities  will  not  be  distributed  under  such 
program  in  such  province  or  territory. 

Where  (i)  a  revised  prospectus,  filed  with 
the  SEC  other  than  as  an  amendment  to  the 
related  registration  statement  pursuant  to 
Rule  424(b)  under  the  1933  Act  or  otherwise, 
or  (ii)  a  prospectus  supplement  is  used  to 
modify  a  prospectus  other  than  a  prospectus 
for  a  Rule  415  Offering  or  a  Rule  430A 
Offering,  such  revised  prospectus  or 


prospectus  supplement  shall  be  filed  with 
each  applicable  securities  regulatory 
authority  as  nearly  as  practicable 
contemporaneously  with  the  filing  of  the 
revised  prospectus  or  prospectus  supplement 
with  the  SEC  and  shall  be  deemed  to  be 
incorporated  into  the  prospectus  as  of  the 
date  thereof.  Such  revised  prospectus  or 
prospectus  supplement  will  not  be  considered 
to  be  a  prospectus  amendment  within  the 
meaning  of  applicable  Canadian  seciulties 
legislation. 

A  Rule  43QA  Pricing  Prospectus  shall  be 
filed  with  the  applicable  seciuities  regulatory 
authorities  as  nearly  as  practicable 
contemporaneously  with  the  filing  of  the  Rule 
430A  Pricing  Prospectus  with  the  SEC.  The 
information  contained  in  a  Rule  430A  Pricing 
Prospectus  that  was  omitted  &om  the 
prospectus  in  accordance  with  Rule  430A 
under  the  1933  Act  and  any  other  additional 
information  which  the  issuer  has  elected  to 
include  therein  shall  be  deemed  to  be 
incorporated  by  reference  into  the  prospectus 
as  of  the  date  of  the  Rule  430A  Pricing 
Prospectus.  A  Rule  430A  Pricing  Prospectus 
will  not  be  considered  to  be  a  prospectus 
amendment  within  the  meaning  of  applicable 
Canadian  securities  legislation. 

Except  as  otherwise  provided  in  this  Policy 
Statement,  documents  shall  be,  and  shall  be 
deemed  to  be,  incorporated  by  reference  into 
each  preliminary  prospectus  or  prospectus 
filed  under  the  M)DS  in  accordance  with  U.S. 
securities  law.  All  documents  that  are 
incorporated  by  reference  into  a  prospectus 
after  issuance  of  the  receipt  therefor  shall  be 
filed  with  the  applicable  securities  regulatory 
authorities  as  nearly  as  practicable 
contemporaneously  with  the  filing  thereof 
with  the  SEC. 

Any  statement  contained  in  a  document 
incorporated  by  reference  into  a  prospectus 
shall  be  deemed  to  be  modified  or 
superseded,  for  the  purposes  of  the 
prospectus,  to  the  extent  that  a  statement 
contained  in  the  prospectus  or  in  any  other 
subsequently  filed  document  that  is 
incorporated  by  reference  into  the  prospectus 
modifies  or  supersedes  such  statement.  The 
making  of  such  a  modifying  or  superseding 
statement  shall  not  be  deemed  an  admission 
for  any  purposes  that  the  modified  or 
superseded  statement,  when  made, 
constituted  a  misrepresentation,  an  untrue 
statement  of  material  fact  or  an  omission  to 
state  a  material  fact  that  is  required  to  be 
stated  or  that  is  necessary  to  make  a 
statement  not  misleading  in  light  of  the 
circumstances  in  which  it  was  made.  Any 
statement  so  modified  or  superseded  shall 
not  be  deemed  in  its  unmodified  or 
superseded  form  to  constitute  part  of  the 
prospectus. 

(6)  Delivery  Requirements 

Preliminary  prospectuses,  prospectuses 
and  amendments  and  supplements  thereto 
filed  under  the  MJDS  shall  be  delivered  to 
offerees  and  purchasers  in  accordance  with 
applicable  Canadian  securities  legislation. 

All  prospectus  supplements  applicable  to  the 
securities  being  purchased  shall  be  attached 
to,  or  included  with,  the  prospectus  that  is 
delivered  to  offerees  and  purchasers  of  such 
securities  in  accordance  ^th  applicable 
Canadian  securities  legislation.  A  Rule  430A 


Pricing  Prospectus  shall  be  delivered  to 
offerees  and  purchasers,  in  lieu  of  the  related 
prospectus,  in  accordance  with  applicable 
Canadian  securities  legislation. 

Documents  that  are  incorporated  by 
reference  into  a  preliminary  prospectus  or  a 
prospectus  filed  under  the  M)DS,  other  than 
prospectus  supplements  and  Rule  430A 
Pricing  Prospectuses,  are  not  required  to  be 
delivered  to  offerees  or  purchasers  unless 
they  are  required  to  be  so  delivered  under  the 
securities  laws  of  the  United  States.  Such 
documents,  in  addition  to  being  filed  with 
applicable  securities  regulatory  authorities  as 
required  by  this  Policy  Statement  shall  be 
provided  by  the  issuer  without  charge  to  any 
person  upon  request 
3.9  Additional  Legends  and  Disclosure 

The  following  are  the  texts  of  certain 
additional  legends  and  disclosure  required  to 
be  included  in  a  preliminary  prospectus  and/ 
or  prospectus  used  in  Canada  under  the 
MJDS. 

(1)  There  shall  be  printed  in  red  ink  on  the 
outside  fiont  cover  page  (or  on  a  sticker 
thereto)  of  each  prelii^ary  prospectus  the 
following  statement: 

“This  is  a  preliminary  prospectus  relating 
to  these  securities,  a  copy  of  which  has  been 
filed  with  the  securities  commission  or 
similar  authority  in  [insert  the  names  of  the 
provinces  and  territories  where  filed],  but 
which  has  not  yet  become  final  for  the 
purpose  of  a  distribution  to  the  publia 
Information  contained  herein  is  subject  to 
completion  or  amendment.  These  securities 
may  not  be  sold  to,  nor  may  offers  to  buy  be 
accepted  fiom,  residents  of  such  jurisdictions 
prior  to  the  time  a  receipt  is  obtained  for  the 
final  prospectus  from  the  appropriate 
securities  regulatory  authority.” 

(2)  There  shall  be  printed  on  the  outside  or 
inside  fr'ont  cover  page  (or  on  a  sticker 
thereto)  of  each  preliminary  prospectus  and 
prospectus  the  following  statements: 

(a)  “This  offering  is  being  made  by  a  U.S. 
issuer  pursuant  to  disclosure  documents 
prepared  in  accordance  with  U.S.  securities 
laws.  Purchasers  should  be  aware  that  these 
requirements  may  differ  from  those  of  [insert 
the  names  of  the  provinces  and  territories 
where  qualified).  The  financial  statements 
included  or  incorporated  by  reference  in  this 
prospectus  have  not  been  prepared  in 
accordance  with  Canadian  generally 
accepted  accounting  principles  and  thus  may 
not  be  comparable  to  financial  statements  of 
Canadian  issuers.” 

(b)  “[All  of]  [Certain  of]  the  directors  and 
officers  of  the  issuer  and  [all  of]  [certain  of] 
the  experts  named  herein  reside  outside  of 
Canada.  [[Substantially]  all  of  the  assets  of 
these  persons  and  of  the  issuer  may  be 
located  outside  of  Canada.]  The  issuer  has 
appointed  [name  and  address  of  agent  for 
service]  as  its  agent  for  service  of  process  in 
Canada,  but  it  may  not  be  possible  for 
investors  to  effect  service  of  process  within 
Canada  upon  the  directors,  officers  and 
experts  referred  to  above.  It  may  also  not  be 
possible  to  enforce  against  the  issuer,  its 
directors  and  officers  and  [certain  of]  the 
experts  named  herein  judgments  obtained  in 
Canadian  courts  predicated  upon  the  civil 
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nnaiicial  •totements.  «ImU  be  ceveittd  by  mi 


liabilitr  imvMiHts  of  appbcoble  oeoaritiM 
laws  in  CoBoda.** 

(c)  “TUi  iMoopectw  ooBStitutM  a  jwblic 
offering  of  these  eecuriries  oaly  ia  &ose 
jurisdictions  where  they  stay  W  lawhoDy 
offered  lor  sale  and  Ihereio  only  hy  persons 
permitted  to  seQ  sach  seoariOes.  No  securities 
commission  or  similar  authority  in  Canada  or 
the  United  States  has  In  aity  way  passed 
upon  the  merits  of  the  securities  offered 
hereunder  and  any  refireaentatlon  to  the 
contrary  is  an  olfenca.** 

(3)  If  documents  are  tneorporated  by 
reference  fai  a  prefiminaiy  piospertos  or 
prospectus,  the  portroii  of  Itie  pidtndnary 
prospectus  or  prospectus  whkh  pi  o»  ides 
infoimathm  nboat  incorporation  by  reference 
shall  include  a  statement  that  eudi 
docussents  base  been  6Ud  wMi  eeoerities 
commissions  or  similar  audiorities  in  sach 
jurisdiction  in  Canada  in  which  the  offering  is 
b^ag  made  and  ^hall  provide  the  name, 
addrm  and  telephone  number  cd  an  officer 
of  the  issaer  from  whom  copies  of  such 
documents  may  be  obtained  on  request 
wtthout  tdiatge. 

(4jThe  fallowing  shaH  be  induded  in  each 
prefiimnaiy  ptospeCtos  and  proaped»jr 

"Securities  legislation  in  certain  of  the 
piwsinees  and  territories  of  Csswda  prosides 
parebaaers  with  die  right  to  withdraw  froM 
an  agreemant  la  purdtue  aeouritiaa  wbtiia 
two  faaaiaaaa  da|^  after  receipt  or  deemed 
receipt  af  a  prmpeotas  or  any  aMendaenL  la 
several  prosbioes  and  Ssnbories  of  Gaimda. 
aecuritiea  Itglsialioa  balher  piovidaa  a 
purchaser  wkh  rights  of  rsacissloB  or.  hi 
soase  jutisdictioas.  damays  where  the 
prospectus  or  any  sTntirnrnt  contains  a 
misreprasantstioB  or  is  snt  deiissred  to  the 
parchasec,  prosisfed  that  micfa  remedies  for 
rescission  or  thunages  are  eKercised  by  the 
purchaser  within  lbs  tinre  bait  preactiied  fay 
the  eaoarities  fegirfatioa  of  the  province  or 
territory.  I^wchuers  should  refw  to  the 
applies^  prosisioBs  of  the  securities 
legislatiou  vi  their  proviaoe  or  tetritoiy  for 
partioilacs  of  these  rights  or  consult  srith  a 
lawyer.  Righto  and  lanmdies  also  ouy  be 
available  to  pnrehasen  under  U&  bwi 
purchasers  may  wish  to  consult  with  a  US. 
lawyar  for  particulars  of  these  rights." 

tSj  An  underwriter  d  the  Canadian  offering 
named  in  die  prdiminaiy  prospectus  or 
prospectus  remains  aiibj^  to  any  obfigation 
under  applicable  Canaihan  securides 
legislation  to  disdose  the  names  of  pereons 
or  companies  having  an  interest  in  its  capital. 
3.10  SeoomdJicAiom  af  Finaaaai  Statements 

An  issuer  offering  securities  pursomit  to 
section  3.3  dMU  prewide  a  rooonoiiiatMn  to 
Camdian  GAAP  or  to  laternational 
Acoosatiag  Standards  af  ^  hnancial 
statMueats  ooatainsd  hi  ar  incorporated  by 
reference  hi  the  prriimhury  prospedM  or 
praspedw  hi  the  nstoa  to  sack  Inisswial 
statements  or  as  a  aapplemeat  iachtded  or 
iacoqmratod  by  reference  hi  the  prehemaiy 
prospectus  and  prospectus.  Ihe 
reconcuiatioB  shaH  enpiain  and  quantify  asu 
separate  raoonciluig  hem  any  sijrifirant 
differenoes  between  the  prindptesapphed  hi 
the  financial  atatenwots  (inchriling  nota 
discloau^  and  Canadian  GAAP  or 
laternational  Accounting  Standards,  as  the 
case  oMy  be.  and.  hi  the  case  of  toe  annual 


auditor's  report. 

Reconeniatom  of  Raancial  atateraeato  to 
Canadiaa  GAAP  or  iuternational  Acoouatiiig 
Stondords  is  oat  roqairad  for  other  offerings 
made  nader  toe  I4P&- 
3.11  Catifia&lm 
(iiGaneraJ 

Except  as  otherwise  provided  for  Rule  «1S 
Offerings  and  Rula  OOA  Offerings,  each 
preliminary  prospectus  and  prospectus  need 
for  an  olferiBg  indar  toe  hQDS  bImB  conUin 
the  fiaVoeriiQ  tssaei^  osriificate: 

“The  foregoing,  together  with  the 
docaments  hicorporatod  herein  by  reference. 
comtitutoB  foH.  tree  and  plain  tosclosareof 
aH  nwtoriai  facts  telatiiig  to  the  securities 
offered  by  this  prospectus  as  required  by 
[insert  i^ptical^  refarence^  [Insert  if 
offering  made  in  Quebec — ^"and  does  not 
contain  any  mierepresentatioH  Mcely  to  affect 
the  value  or  the  market  price  of  the  securities 
to  be  <fistribeted"J." 

Where  toere  is  an  tenderwritor.  except  as 
otherwise  provided  for  Rule  41$  Offerings 
and  Ride  ClOA  Offerings,  ench  preliminary 
prospectus  and  proaperttiB  used  for  an 
offering  under  ^  k^DS  shad  contain  toe 
foWowing  imderwritera'  certificate  signed  by 
the  imdCTWiitei  or  underwriters  who,  with 
respect  to  the  securities  trffcred  by  the 
prospectas,  are  in  a  co^ractoal  r^tionship 
with  the  isscer  or  a  sefling  security  holder 

‘To  the  best  of  our  knowledge,  information 
and  befref.  toe  foregoing,  together  with  toe 
documents  incorporated  herein  by  reference, 
constitutes  frdl,  tine  and  plain  di^osnre  of 
all  material  facts  relating  to  the  securities 
offered  by  tois  prospectus  as  reqirired  by 
[insert  applicable  references]  [insert  if 
offering  made  in  Quebec— "and  does  not 
contain  any  misrepresentation  likely  to  affect 
the  value  or  the  market  price  of  toe  securities 
to  be  distributed"]". 

(2)  Rate  41S  Offerings 

In  Rule  41S  Offerings,  issaers  and 
underwriters  asay  choose  betvreen  two 
alternarive  nietoods  of  providiug  cerfificates. 
Eithn  method  can  be  sitosfita  ted  frir  the 
otoer  uirtil  the  filing  of  toe  prospeiA».  Ibe 
method  chosen  lor  the  provision  of  toe 
issuer's  and  underwriters'  certificates  need 
not  be  toe  same. 

Method  1  afiows  toe  ose  of  prospectus 
supplements  and.  in  toe  case  of  MTTI 
Programs,  pridng  sapplements  (i.e., 
supplements  setting  toe  price  and  certain 
variahte  terms  of  toe  securities  rather  than 
establisliing  toe  program|  that  do  not  contain 
certificates,  praised  toat  a  "forward- 
looking'  certificate  has  been  induded  hi  the 
prospectus  or  in  the  supplement  establisliing 
the  program. 

Metb^  2  requires  the  iaduston  of 
certificates  in  each  prospectus  supplement 
and  pridog  supplemeot  filed  soder  the 
provided  that  no  certificate  is  required  to  be 
included  ia  a  pro^ieotua  supplement  filed 
ivitfa  the  securities  ragulstoiy  authority  in  toe 
priodpal  jarisdiolioD  if  the  socuiities  oovured 
by  sack  prospectus  aupplomaat  are  not 
offered  in  Canada. 

The  text  of  the  certificates  for  Rule  41S 
Offerings  is  set  forth  in  appendix  "A". 


(3)  Arfa4»0!4  Offerings 
(a)  Issuer's  tSaUfioate. 

Eadi  01  pretiwanary  prospectos  and 
prospectus  filed  with  the  amicable  securities 
regulatory  aotooifties  fur  a  Ride  430A 
Offering.  00  eath  amendment  to  a 
prelhnbiary  prospectas  filed  with  the 
applicable  securities  rqgulatory  authorities 
for  a  Rule  430A  Offering,  [ill)  each  amended 
prospectus  filed  wito  the  applicable  securities 
regulatory  autoorities  to  commence  a  new 
period  for  filing  a  Rule  430A  Pridng 
Prospectus,  and  (iv)  each  amendment  to  a 
proapectus  filed  with  the  applicable  securities 
regulatory  authorities  fora  Rule 438A 
Offeruig  before  the  informatioB  omitted  from 
the  proapeolMS  hasbeenfiled  ineitkara  Rule 
43aA  nicing  Prospoctes  or  an  amendment 
skaU  contam  lha  fofiaaring  msoer's  oertfficate: 

"The  foregoing,  together  with  the 
docmcecfts  incorporated  herein  by  reference 
and  the  mfonsatten  deemed  to  be 
incorporated  harem  by  refarenoe.  as  of  the 
date  of  toe  proepedus  prowding  the 
infonaafion  permitted  to  be  omitted  from  this 
prospectas.  wil!  oomtitnte  friil,  trae  and  plain 
disclosure  cf  aH  material  facts  relating  to  the 
securities  offered  by  this  prospectus  as 
required  by  [insert  applic^le  references] 
[insert  if  offering  made  in  Quebec — ^"Bni!  will 
not  contain  any  misrepresentation  likely  to 
affect  toe  value  or  the  market  price  of  the 
securities  to  be  dstributed'X'* 

(bj  Underwriters' Cert^icate. 

\ntoere  there  is  an  underwriter,  each  (i) 
preliminaiy  prospectus  and  prospectus  filed 
wkh  the  applici^e  securities  regulatory 
authorities  for  a  Rule  430A  Offering,  (ii)  each 
amendment  to  a  preliainary  prospectos  filed 
with  the  applicaUe  seourifies  rqgulatory 
authorities  for  a  Rule  430A  Offering,  (itij  each 
amended  prospectus  filed  with  the  a^ilicable 
securities  regulatory  authorities  to  ooaunence 
a  aew  perfod  for  filiiig  a  Rule  430A  Pitotog 
Prospectus,  and  (ivj  each  aoseodflaeirt  to  a 
prospectus  filed  with  the  applicable  aecarities 
regulatory  authorities  for  a  Rule  430A 
Offering  b^ore  toe  infarmation  omittod  from 
the  prospectus  has  been  filed  in  eitoer  a  Rule 
430A  toktog  f¥Bspeotui  oraa  oraendmect 
shall  oodaiti  the  fi^owiag  underwriters' 
certificate  signed  by  the  underwriter  or 
underwriters  who,  with  respet^  to  toe 
securities  idfered  by  the  prospectus,  are  ia  a 
contrectoal  relationtoip  with  the  issuer  or  a 
selling  security  holder 

*To  the  best  of  our  knowledge,  information 
andbeliet  toe  foregoing,  togetoer  with  the 
docaments  incorporated  herein  by  reference 
and  the  information  deemed  to  be 
incorporated  herein  by  reference,  as  of  toe 
date  of  the  prospectus  providing  toe 
information  permitted  to  be  omitted  from  this 
prospectus,  will  constitute  fall,  true  and  plain 
disclosure  of  all  material  facts  relating  to  the 
securities  offered  by  this  prospectus  as 
required  by  [insert  ff  offering  made  in 
Quebec— '‘and  will  not  contain  any 
misrepresentatioB  likely  to  affect  the  value  or 
the  market  price  of  the  securities  to  be 
distributed'']”. 

(c)  Issaeri  Cettifieate  for  Rule  4304 
Pricing  Prospectas. 
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Each  Rule  430A  Pricing  Prospectus  shall 
contain,  in  place  of  the  certificate  referred  to 
in  (a)  above,  the  following  issuer's  certiHcate: 

"llie  foregoing  [insert,  if  applicable — 
together  with  the  documents  incorporated 
herein  by  reference,”]  constitutes  foil,  true 
and  plain  disclosure  of  all  material  facts 
relating  to  the  securities  offered  by  this 
prospectus  as  required  by  (insert  applicable 
references]  [insert  if  offering  made  in 
Quebec — “and  does  not  contain  any 
misrepresentation  likely  to  affect  the  value  or 
the  market  price  of  the  securities  to  be 
distributed”]". 

(d)  Underwriters’ Certificate  for  Rule  430A 
Pricing  Prospectus. 

Where  there  is  an  underwriter,  each  Rule 
430A  Pricing  Prospectus  shall  contain,  in 
place  of  the  certificate  referred  to  in  (b) 
above,  the  following  underwriters’  certificate 
signed  by  the  underwriter  or  imderwriters 
who,  with  respect  to  the  securities  offered  by 
the  prospectus,  are  in  a  contractual 
relationship  with  the  issuer  or  a  selling 
security  holder 

‘To  the  best  of  our  knowledge,  information 
and  belief,  the  foregoing  [insert,  if 
applicable — ”,  together  with  the  documents 
incorporated  herein  by  reference,”] 
constitutes  full,  true  and  plain  disclosure  of 
all  material  facts  relating  to  the  securities 
offered  by  this  prospectus  as  required  by 
[insert  applicable  references]  [insert  if 
offering  made  in  Quebec — “and  does  not 
contain  any  misrepresentation  likely  to  affect 
the  value  or  the  market  price  of  the  securities 
to  be  distributed”]”. 

(4)  Rights  Offerings 

A  rights  offering  prospectus  used  under 
section  3.4  need  not  contain  an  underwriters’ 
certificate,  provided  that  there  is  no  soliciting 
activity  in  Canada  other  than  the 
dissemination  by  the  issuer  of  the  rights  and 
the  prospectus  and  any  securities  acquired 
under  a  standby  underwriting  arrangement 
are  not  resold  in  Canada. 

(5)  Signing  of  Certificates 

Certificates  contained  in  a  preliminary 

prospectus,  prospectus,  amendment  to  a 
preliminary  prospectus  or  prospectus, 
prospectus  supplement  or  Rule  430A  Pricing 
Prospectus  shall  be  signed  in  accordance 
with  applicable  Canadian  securities 
legislation.  However,  the  chief  executive 
officer,  chief  financial  officer  and  two 
directors,  on  behalf  of  the  board  of  directors, 
of  the  issuer,  and  the  underwriters  may  each 
sign  such  certificates  for  an  offering  made 
under  the  MJDS  by  an  agent  duly  authorized 
in  writing. 

3.12  Conflicts  of  Interest 

(1)  General 

Any  provisions  of  applicable  Canadian 
securities  legislation  which  regulate  conflicts 
of  interest  in  connection  with  the  distribution 
of  securities  of  a  registered  dealer  or  a 
related  party  or  related  issuer  or  connected 
party  or  connected  issuer  of  a  registered 
dealer  (the  “Conflicts  Rules”)  apply  to 
offerings  under  the  M]DS  as  follows: 

(a)  lie  Conflicts  Rules  shall  not  apply  so 
as  to  require  any  specified  disclosure  in  the 
preliminary  prospectus  or  prospectus;  and 


(b)  The  Conflicts  Rules  shall  apply  so  as  to 
require  the  participation  of  an  independent 
underwriter  to  the  extent  provided  in  sections 

3.12  (2)  and  (3). 

(2)  Participation  of  Independent  Underwriter 

(a)  Canada-U.S.  Offerings. 

In  an  offering  made  under  the  MJDS  in  both 
Canada  and  the  United  States,  any 
requirement  in  the  Conflicts  Rules  for  the 
underwriting  of  a  portion  of  a  distribution  by 
an  independent  underwriter  shall  be  satisfied 
if  the  aggregate  of  the  portions  of  the 
distribution  in  Canada  and  the  United  States 
imderwritten  by  at  least  one  independent 
underwriter  and  its  affiliates  is  not  less  than 
the  aggregate  of  the  portions  of  the 
distribution  in  Canada  and  the  United  States 
underwritten  by  dealers  in  respect  of  which 
the  issuer  is  a  related  issuer,  related  party, 
connected  issuer  or  connected  party  or, 
where  a  dealer  is  not  a  registrant  would  be  a 
connected  party  or  connected  issuer  if  the 
dealer  were  a  registrant. 

(b)  Canada-Only  Offerings. 

In  an  offering  made  under  the  MJDS  solely 
in  Canada,  any  requirement  in  the  Conflicts 
Rules  for  the  underwriting  of  a  portion  of  a 
distribution  by  an  independent  tmderwriter 
shall  be  satisfied  if  the  aggregate  of  the 
portions  of  the  distribution  underwritten  by 
at  least  one  independent  underwriter  and  its 
affiliates  is  not  less  than  the  aggregate  of  the 
portions  of  the  distribution  underwritten  by 
dealers  in  respect  of  which  the  issuer  is  a 
related  issuer,  related  party,  connected  issuer 
or  connected  party. 

(3)  Rule  415  Offerings 

The  Conflicts  Rules  must  be  satisfied  for  a 
delayed  Rule  415  Offering  for  each  tranche. 
The  Conflicts  Rules  may  be  satisfied  for  a 
continuous  Rule  415  Offering  on  the  basis  of 
the  total  amount  of  securities  proposed  to  be 
distributed  on  a  continuous  basis. 

3.13  Trust  Indenture  Requirements 

Any  requirement  of  a  Canadian  province  or 
territory  (other  than  British  Columbia) 
applicable  to  trust  indentures,  in  respect  of 
any  debt  outstanding  or  guaranteed 
thereunder  or  to  be  issued  or  guaranteed 
thereunder  (including,  without  limitation,  any 
requirement  that  a  person  or  company 
appointed  as  trustee  under  a  trust  indenture 
be  resident  or  authorized  to  do  business  in 
the  province  or  territory)  shall  not  apply  to 
offerings  made  imder  the  MJDS,  provided 
that: 

(1)  The  trust  indenture  under  which  the 
obligations  are  issued  or  guaranteed  is 
subject  to  and  complies  with  the  Trust 
Indenture  Act  of  1939  of  the  United  States: 
and 

(2)  At  least  one  person  or  company 
appointed  as  trustee  under  the  trust  indenture 
(i)  is  resident  in  such  province  or  territory,  (ii) 
is  authorized  to  do  business  in  such  province 
or  territory,  or  (iii)  has  filed  with  the 
applicable  securities  regulatory  authority  in 
such  province  or  territory  a  duly  executed 
Submission  to  Jurisdiction  and  Appointment 
of  Agent  for  Service  of  Process  in  the  form  set 
forth  in  part  C  of  appendix  “B”. 

Reference  should  be  made  to  the  Company 
Act  (British  Columbia)  for  the  trust  indenture 
requirements  applicable  in  British  Columbia. 


3.14  Filing  Packages  and  Commercial 
Copies 

The  supporting  documentation  specified 
below  shall  be  filed  with  the  applicable 
securities  regulatory  authorities  in  connection 
with  offerings  made  under  the  MJDS  in  the 
manner  specified.  In  addition,  any  exhibit  to 
a  registration  statement  shall  be  provided  to 
an  applicable  securities  regulatory  authority 
upon  request. 

(1)  Certificate  Confirming  Satisfaction  of 
Eligibility  Requirements 

A  certificate  of  the  issuer,  signed  on  its 
behalf  by  a  senior  officer,  confirming  that  it 
satisfies  the  applicable  eligibility  criteria 
shall  be  filed  with  each  applicable  securities 
regulatory  authority  at  the  time  of  filing  the 
preliminary  prospectus  for  each  offering 
made  under  the  MJDS. 

(2)  Consents 

The  written  consent  of  a  solicitor,  auditor, 
accountant  engineer,  appraiser  or  any  other 
person  or  company  who  is  named  as  having 
prepared  or  certified  any  part  of  a  disclosure 
document  for  an  offering  made  under  the 
MJDS  or  a  document  that  is  incorporated  by 
reference  therein,  or  who  is  named  as  having 
prepared  or  certified  a  report  used  in  or  in 
connection  with  such  disdosure  document  or 
any  document  incorporated  by  reference 
therein  (such  part  or  report  being  referred  to 
herein  as  an  “expertised  statement”) ,  shall 
be  prepared  in  accordance  with  the 
requirements  of  applicable  Canadian 
securities  legislation  and  shall  be  filed  with 
each  applicable  securities  regulatory 
authority  in  accordance  with  applicable 
Canadian  securities  legislation  as  follows: 

(a)  If  the  expertised  statement  appears  in 
the  preliminary  prospectus,  an  amendment 
thereto,  the  prospectus  or  a  document 
incorporated  by  reference  into  the  prospectus 
that  was  filed  prior  to  the  filing  of  the 
prospectus,  the  related  consent  shall  be  filed 
at  the  time  of  filing  the  prospectus. 

(b)  If  the  expertised  statement  appears  in 
an  amendment  to  the  prospectus,  a 
prospectus  supplement  a  Rule  430A  Pricing 
Prospectus,  or  a  document  incorporated  by 
reference  into  a  prospectus  that  was  filed 
after  the  filing  of  the  prospectus,  the  related 
consent  shall  be  filed  at  the  time  of  filing 
such  amendment  prospectus  supplement 
Rule  430A  Pricing  Prospectus  or  document. 

A  further  consent  may  be  required  to  be 
filed  with  an  amendment  to  a  prospectus 
pursuant  to  the  requirements  of  applicable 
Canadian  securities  legislation  as  a  result  of 
a  material  change  to  an  expertised  statement 

(3)  Reports  on  Property 

A  report  on  the  property  of  a  natural 
resource  company  is  not  required  to  be  filed 
for  offerings  made  under  the  MJDS,  unless 
such  report  is  also  required  to  ^  filed  with 
the  SEC. 

(4)  Appointment  of  Agent  for  Service 

At  the  time  of  filing  a  prospectus  under  the 
MJDS,  the  issuer  shall  file  a  duly  executed 
Submission  to  Jurisdiction  and  Appointment 
of  Agent  for  Service  of  Process  in  the  form  set 
forth  in  part  A  of  appendix  “B”  with  each 
applicable  securities  regulatory  authority 
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(5)  Powm  i/fAngfuSf 

If  a  person  or  company  signs  a  certificate 
by  aa  a^Ml  pamaal  l»  aaoliaa  SJI1(S).  a  duly 
executed  copy  af  the  dacnaaaat  aulWririag 
dM  agent  to  aipi  dm  OMtiflcale  alMll  be  fiM 
with  each  apgiridila  aacui'Hiaa  rsgntatory 
antharity  aot  later  dtaa  the  tone  of  filing  the 
docnamit  ta  %wiiio)i  die  certificate  is  indndad. 
(^fbee 

The  provisions  of  Canadian  securities 
iegisMoa  regaidhig  fees  dkafl  apply  to  an 
offering  made  under  die  MJDS  In  Hk  name 
manner  ae  duMigh  dM  offering  had  aot  been 
made  aader  the  M)OS. 

Fees  ahaU  he  payaWe  for  a  11016415 
OQsrii^  or  Aide  430A  Offering  to  the  aamar 
preacribed  far  offeriage  aiade  aader  the  ekatf 
procediuae  and  post-eeoeipt  prictog  falee  eet 
forth  in  National  Policy  Statement  No.  44, 
respectively. 

(7)  Commercial  Copies 

Commercial  copies  of  any  praepectas. 
prospectus  auppleaient,  preltounaiy 
prospectus  ua^  to  cooaection  svkh 
solicitatioas  of  axpressioBB  of  totooeat,  Rule 
430A  Pricing  Pnoapaotoa  or  prospectus 
amendment  used  in  an  14)DS  offering  to 
connection  with  effen  or  eatoe  of  aeourities 
shall  be  filed  with  dm  npplicabie  eecuritiae 
regulatory  oudiorities.  ao  filed,  the 
commercinl  copy  need  not  be  refifed  ff  it  is 
used,  tvidtout  change,  to  offers  or  sales  of 
addition^  tranches  of  aecuriiies. 

4.  Bids  forSeem-itiemefflS.  tssmers 
4.1  General 

Subieol  to  the  provisioBt  of  this  secttonl, 
the  MjPS  permits  eligible  tahe-ovor  bids  oad 
issuer  hide  for  aaotiritiee  of  a  US.  iseacr  to  fee 
made  to  accordance  with  US.  rooutoeawats 
to  Canadian  reaideats  where  Camdton 
roeidents  bold  leee  than  40%  of  the  eeouritiee. 
The  MJDScnablee  afferora  generally  to 
comply  wito  npplicafele  UJ5.  diadosure 
requirements  oad  requiromente  goveratog  the 
conduct  of  the  bid  to  lieu  of  ooraplytog  with 
Canadian  requirameots. 

The  MjOS  is  extended  to  take-over  feide 
and  issuer  bids  primarily  to  ancouraga  fair 
treatment  of  Canadian  investors.  Security 
hoklers  in  a  particular  torisdUction  who  sue 
excluded  from  an  offer  may  be  relegated  to 
choosing,  without  die  disclosure  and 
procedural  safeguards  available  under  either 
the  Canadian  or  the  U-S.  regulatory  scheme, 
whedier  to  sdl  into  the  seoondaiy  market  at 
less  than  the  full  bid  price  and  inour 
additional  transactional  costs  or  to  remain 
minority  seonrHy  bdideis  subject  to  the 
possibility  of  being  forced  out  of  their  equity 
position  in  a  subs^ueirt  merger.  Tbe 
applies  tton  of  the  hfiDS  to  bids  is  totonded  to 
faoUitate  feidsbyreduotogdupitoatiae 
regulatioB  and  avoidtog  ooafiict  between  the 
two  regulatory  aohoawa.  fiecaaee  the 
substantive  protections  and  disclosure 
obligations  applicable  to  bids  are.  as  a  whole, 
comparable  to  those  prescribed  by  applicable 
Caaadton  aeourttiea  legislation.  Csmifim 
resident  haMera  of  seoarities  of  US.  isauera 
sheuU  reamln  adequeSely  protooicd  by  the 
applioattoa  af  US.  ftofaer  them  CanaAaa 
rules  to  the  cipcumstoaces  oonlemplatod  by 
this  Pohoy  StetemertL 


IbHiioulaTly  wbea  relatively  few  seenrities 
are  beM  by  Canndian  rtsideHts.  there  may  be 
a  disinoeiitive  ts  oatend  a  bid  to  then  If 
doing  so  would  require  compliance  wiii 
additional  CBnadtoa  ngulatoty  reqaireawnto. 
The  availability  of  the  M)OS  ito  bids  for 
•ecurities  of  U.&  issuers  is  intended  to  alter 
the  olferoi^  cost-benefit  analysts  in  favour  of 
extendtog  those  bids  lo  Canadian  resideats. 

There  are  no  offeror  eligibility 
requiremeiAt  except  in  the  case  of  securities 
exdiange  bids.  For  securitise  exchange  bids, 
complimica  ivith  US.  disclosure  requireaisBts 
satires  Canadian  diadosure  requiroments 
with  respect  to  the  offeror  and  die  offered 
securities  only  if  the  offeror  meets  certain 
reportii^  histoiy,  listing  and  other  eti^bflity 
requirements  and,  in  the  case  of  securities 
ex^aitge  take-over  bida,  a  aubstantialffy  m 
Approved  Rating  requirement.  In  take-ovm' 
bids,  unlike  issuer  bids  and  rights  offerings;, 
the  investor  has  not  already  made  an 
investment  decision  with  respect  to  the  isauor 
of  the  securities  that  are  beii^  offered  to  the 
exchanga 

Bids  made  under  the  MJDS  must  be 
extended  to  all  hdlden  of  die  dess  <f 
seenrities  adbject  to  the  bid  In  Canada  and 
the  United  States.  Further,  bids  must  be  made 
on  the  same  terms  and  conditions  to  all 
seomity  hdders. 

Rtrrision  is  made  in  die  securities 
legtslathm  of  some  Canatfisn  provinces  for 
exemption  from  take-overbid  and  issner  bid 
requirements  if  the  bid  is  for  die  securities  of 
a  non-Canadian  issuer,  the  bid  is  made  in 
compliance  with  the  laws  of  a  recognized 
jurisdiction  and  there  arc  relatively  few 
holders  to  the  province  hoUtog  a  relatively 
small  percentage  of  the  dues  ^  securities 
subject  to  the  bid.  An  offeror  is  pennitted  to 
make  a  bid  under  die  hfJDS  to  certain 
provinces  and  teiritories  and  pursuant  to 
such  an  exempdon  in  others. 

4.2  Eligibility  Reguiraments  for  a  Sid 
The  MJDS  may  be  used  for  a  bid  made  to 
security  holders  to  Canada  if: 

(1}  The  offeree  issuer  to  a  U3.  issuer; 

(21  The  offeree  issuer  is  not  registered  or 
required  to  be  registered  as  an  investment 
company  under  lAe  ISMO  Ad: 

(3)  The  offeree  issuer  is  not  a  commodity 
pool  issuer; 

(41  The  bid  is  subject  to  section  14ld)  of  the 
19M  Ad  hi  the  case  of  a  take-over  bid  or 
section  13(el  of  the  1934  Ad  in  the  case  of  an 
issuer  bid  and  is  not  exempt  therefrom; 

(5]  The  bid  is  made  to  all  holders  of  the 
class  of  securities  in  Canada  and  the  United 
States; 

(61  The  bid  is  made  to  residents  of  Canada 
on  the  same  terms  and  conditions  as  It  is 
made  to  residents  of  the  United  States;  and 
(7]  Less  than  40%  of  each  class  of  securities 
that  is  ffte  sidiject  of  the  bid  is  held  by 
persons  or  companies  whose  last  adihess  as 
shown  on  the  books  of  the  tosuer  is  in 
Canada. 

The  calculation  of  fiie  percentage  of 
securities  held  by  persons  and  companies 
having  an  address  tn  Canada  in  this  section  4 
shall  be  made  as  of  the  end  of  the  ofimee 
issuer's  last  quarter  preceding  the  date  of 
fiKag  the  Tender  CMfe  Statement  or  issuer 
Tender  Offer  Statement  with  dm  SEC  or.  if 
such  quarter  terminated  within  60  days  of 


sudi  filing  data,  as  of  the  end  of  the  bfferee 
issuer's  preceding  qoarter.  If  another  bid  for 
secarities  of  the  same  Ctass  of  the  offeree 
issuer  is  tn  progress  at  the  date  of  such  filing, 
the  foregoing  caloolation  for  the  subsequent 
bid  shaM  be  made  as  Of  die  same  date  as  for 
the  first  bid  alreai!^  tai  progress. 

Where  (i)  a  tdee-over  bid  is  made  udthout 
the  prior  ^owledge  of  ffie  directors  of  the 
offeree  issuer  who  are  not  insiders  of  die 
offerer  or  acting  jointly  or  to  concert  with  the 
offeror,  or  flil  upon  informing  such  directors 
of  the  proposed  bid  the  offeror  has  a 
reasonable  basis  for  conckidiqg  that  the  bid 
is  being  regarded  as  a  hostile  bid  by  a 
majority  of  such  directors,  and  in  either  such 
case  the  offeror  lacks  access  to  the  relevant 
Ust  of  aacurity  holdars  ot  die  offeree  issuer,  it 
will  be  conclusive  presumed  dial  (7j  above 
is  satisfied  aad  clause  (aj  in  the  defiiutloD  aS 
“focelgn  tosuer”  to  not  satisfied,  unless  (i]  die 
aggregate  published  tradtog  volume  af  tha 
class  on  die  Toronto,  Montreal,  Vancouver 
and  Alberta  stock  exchanges  and  the 
Canadian  Oealiag  Network  Inc.  exceeded  the 
aggregate  pobBshed  tradtog  volume  of  die 
claas  on  nationai  aecurities  exchanges  to  the 
United  States  aad  NASDAQ  lor  the  12 
calendar  moudi  period  prior  to 
commencement  of  the  1^  (oc.  if  another  bid 
for  secarities  of  the  same  dess  to  to  progress, 
the  12  calendar  moolh  panod  prior  to 
commenoeBMnt  of  tha  first  hid  already  to 
pragress}:  (iij  dischMura  that  (7|  above  was 
not  sati^ied  or  suck  clause  (al  was  satisfied 
had  been  made  by  the  issuer  to  its  Fora  HMC  , 
prescribed  under-the  1934  Act  most  recently 
filed  with  the  SEC;  or  (iii)  the  offeror  has 
actual  knowfedge  that  (7)  above  is  not 
satisfied  or  vach  danse  (a)  is  satisfied. 

4.3  ^ect  of  Making  a  Bid 

Subjed  to  the  provisions  of  this  section  C3 
and  of  section  4.4,  any  bid  made  under  the 
MJDS  ahaU  be  exempt  from  oompfiance  with 
the  provisions  of  applicafaie  CanadiaR 
securities  legislation  governing  the  conduct  of 
bids,  except  any  requirement  to  file  with  the 
applicable  securities  regnlatory  anthorities 
and  deliver  a  bid  circular,  a  directors'  circular 
or  an  individnBi  officer's  or  director's  circular 
and  any  notice  of  change  or  notice  of 
variation  to  holders  of  ^e  securities  subject 
to  the  bid.  Except  as  spedfically  provided  in 
this  Pohey  Statement  sudi  documents  are 
not  required  to  comply  with  the  form  and 
content  requirements  set  forth  in  applicable 
Canadian  securities  legislation.  Such 
documents  shall  contain  die  infimaation 
required  to  be  disseminated  to  security 
holders  in  accordance  with  U.S.  requirements 
and  the  additional  infermetioR.  legends  and 
certificates  required  by  this  Policy  Statement 
They  shall  contain  no  untrue  statement  of 
material  fad  or  omit  to  state  a  material  foot 
that  is  required  to  be  stated  or  that  is 
necessary  to  make  a  statement  not 
misleading  in  light  of  die  ciccumstances  in 
which  it  was  made,  but  need  not  contain  any 
disclosure  refevant  so)^  to  U.S.  security 
holders. 

Provisions  of  ap^cabie  Canadian 
seenrities  leghAation  that  require  disclosure 
of  acquisitions  reaching  a  certain  thresht^d  or 
restrict  acquisitions  of  securities  once  such  a 
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threshold  has  been  reached  continoe  to 
apply. 

Bids  made  under  the  M)DS  must  comply 
with  the  relevant  requirements  of  applicable 
Canadian  securities  legislation  relat^  to 
going  private  transactions,  other  than  the 
requirement  to  provide  a  valuation  at  the 
time  of  a  take-over  bid  where  it  is  anticipated 
by  the  offeror  that  a  going  private  transaction 
will  follow  the  bid. 

Where  20%  or  more  of  any  class  of 
securities  that  is  the  subject  of  a  bid  made 
under  the  M)DS  is  held  by  persons  or 
companies  ^ose  last  address  as  shown  on 
the  books  of  the  issuer  is  in  Canada,  sudi  bid 
must  comply  with  the  requirements  of 
appHcable  Canadian  securities  legislation 
respecting  integration  of  pre-bid  transactions 
with  the  bid. 

Where  20%  or  more  of  any  class  of 
securities  that  is  the  subject  of  an  issuer  bid 
or  insider  bid  made  under  the  MJDS  is  held 
by  persons  or  cmnpanies  whose  last  address 
as  shown  on  the  books  of  the  issuer  is  in 
Canada,  such  bid  must  comply  with  the 
valuation  requirements  of  applicable 
Canadian  securities  legislation. 

All  bids  remain  snbjl^  to  the  fundamental 
principle  that  transactions  must  not  be 
prejudicial  to  the  public  interest  The 
applicable  securi^  regulatory  authorities 
alM  will  continoe  to  exercise  their  public 
interest  jurisdiction  in  spedfk  cases  whan 
they  determine  that  it  is  necessary  to  do  so  in 
order  to  preserve  the  integrity  of  the 
Canadian  capital  markets. 

The  offeror  shall  comply  vrith  sectiotts 
14(d)  and  14(e)  of  the  1934  Act  and 
Regulations  14D  and  14E  thereunder  in 
connection  with  any  take-over  bid  made 
under  the  M)DS.  The  offeror  shall  cmnply 
with  sections  13(e)  and  14(e)  of  tbs  1934  Act 
and  Regulations  13E  and  14B  thereunder  in 
connection  with  any  issuer  bid  made  under 
the  MJDS.  The  offeree  issuer  and  its  ofScers 
and  directors  shall  comply  either  with  the 
requirements  of  applicable  Canadian 
securities  legislation  or  with  sections  14(d) 
and  14(e)  of  the  1934  Act  and  Regulations  14D 
and  14B  thereunder  in  connection  with  any 
bid  made  imder  the  M]DS. 

4.4  Securitie*  Exchange  Bide 

In  the  case  of  a  securities  exchange  bid,  the 
provisions  of  appHcable  Canadian  securities 
legislation  applicable  as  a  result  of  the 
consideration  for  the  securities  of  the  offeree 
issuer  being  at  least  in  part  securities  of  the 
offeror  or  other  issuer  shall  be  satisfied  1^ 
compliance  with  U.S.  requirements  only  if; 

(1)  The  offeree  issuer  and  die  bid  satisfy 
the  eligibility  requirements  set  fwth  in 
Section  4.2; 

(2)  The  offeror  or.  if  the  securities  being 
offered  are  of  another  issuer,'  such  other 
issuer,  meets  the  eligibility  requirements  set 
forth  in  Sections  3.2(lH5).  except  that  the 
reference  in  Section  3^2(3)  to  the  filing  of  the 
preliminary  prospectus  with  the  principal 
jurisdiction  shall  be  replaced  by  the  filing  of 
the  registration  statement  with  the  SBC; 

(3)  The  offeror  or.  if  the  securities  being 
offered  are  of  another  issuer,  such  other 
issuer,  has  had  a  class  of  its  securities  listed 
on  the  New  York  Stock  Exchange  or  the 
American  Stock  Exchange  or  quoted  on 
NASDAQ  NMS  for  s  period  of  at  least  12 


calendar  months  immediately  preceding  the 
filing  of  the  registration  statement  with  the 
SEC  and  is  in  compliance  with  the 
obligations  arising  from  such  listing  or 
quotation;  and 

(4)  Any  of  the  following  are  satisfied: 

(a)  The  equity  shares  of  such  offeror  at,  if 
the  securities  being  offered  are  of  another 
issuer,  such  other  issuer,  have  a  public  float 
of  not  less  than  U.S.  $75,0004X)0,  determined 
as  of  a  date  within  00  days  prior  to  the  filing 
of  the  registration  statement  with  the  SEC; 

(b)  The  securities  being  offered  are  non- 
convertible  debt  having  an  Approved  Rating 
or  non-convertible  preferred  shares  having  an 
Approved  Rating:  or 

(c)  The  bid  is  an  issuer  bid  made  under  the 
MJDS  with  securities  of  the  issuer  being 
offered  as  consideration. 

4.5  Mechanics  of  Making  a  Bid 

(1)  Filing  Requirements 

In  order  to  use  the  MJDS  to  make  a  bid  in 
Canada  or  to  any  security  holder  wdiose  last 
address  as  shown  on  the  books  of  the  offeree 
issuer  is  in  Canada,  an  offeror  shall  prepare  a 
Tender  Offer  Statement  or  Issuer  Tender 
Offer  Statement,  any  exhibits  and 
amendments  thereto  and  any  information 
required  to  be  disseminated  to  security 
holders  in  accordance  with  U.S.  requirements 
as  interpreted  and  applied  by  the  The 
bid  circular  shall  co^st  of  the  tender  offer 
materials  disseminated  to  security  holders 
resident  on  the  date  of  commencement  of  dm 
bid  in  the  United  States  as  modified  pursuant 
to  this  Policy  Statement  French  lan^iage 
versions  of  these  documents  are  not  required 
to  be  filed  for  bids  made  under  the  MJDS, 
unless  (i)  the  offeree  issuer  is  a  reporting 
issuer  in  Quebec,  or  (ii)  20%  or  more  of  any 
class  of  securities  that  is  the  subject  of  the 
bid  is  held  by  persons  or  companies  whose 
last  address  as  shown  on  the  books  of  the 
issuer  is  in  Canada. 

As  nearly  as  practicable 
contemporaneously  with  the  filing  with  the 
SEC,  the  offeror  shaD  file  one  unrigned  copy 
of  the  Tender  Offer  Statement  or  Issuer 
Tender  Offer  Statement  and  all  exhibits  and 
amendments  thereto,  and  one  signed  and  two 
unsigned  copies  of  the  bid  circular,  together 
with  the  following  supporting  documentation, 
with  each  applicable  securities  regulatory 
authority: 

(a)  A  certificate  of  the  offeror,  signed  on  its 
beh^  by  a  senior  officer,  confirming  that  the 
eligibility  criteria  set  forth  fai  section  4.2  and, 
if  applicable,  section  4.4  are  satisfied; 

(b)  The  written  consent  of  a  solicitor, 
auditor,  accountant  engineer,  appraiser  or 
any  other  person  or  company  who  is  named 
as  having  prepared  or  certified  any  part  of 
such  materials  or  any  doonnent  filed 
pursuant  to  section  4.5(5)'or  incorporated  by 
reference  therein,  or  who  is  named  as  havi^ 
prepared  or  certified  a  report  used  in  or  in 
connection  with  such  materials  or  document 

(c)  A  duly  executed  Submission  to 
Juri^iction  and  Appointment  of  Agent  for 
Service  of  Process  in  the  form  set  forth  in  part 
B  of  appendix  “B**;  and 

(d)  If  a  person  or  company  signs  a 
certificate  by  an  agent  pursuant  to  section 
4A,  a  duly  execut^  copy  of  the  document 
authorizing  the  agent  to  sign  the  certificate. 


An  offeror  filing  a  bk)  circular  under  the 
MJDS  must  so  notify  the  offeree  issuer  at  its 
principal  office  not  later  than  the  business 
day  following  the  day  the  bid  circular  is  filed 
with  any  applicable  securities  regulatory 
authority. 

(2)  Directors’ and  Individual  Officer's  and 
Director's  Circulars 

If  a  bid  is  made  under  the  MJDS,  the 
offeree  issuer  and  its  officers  and  directors 
shall  comply  with  the  requirements  of 
applicable  Caiudian  securities  legislation  or 
with  U.S.  requirements  in  respect  of  the  bid. 
In  the  case  of  compliance  by  the  directors  or 
by  individual  officers  or  dir^ors  with 
Canadian  requirements,  the  requirements  set 
out  in  this  Policy  Statement  regarding 
directors’  drculm  or  individual  officer's  or 
director's  circulars,  as  the  case  may  be.  shall 
not  apply.  Otherwise,  a  Tender  Offer 
Solicitation/Recommendation  Statement,  if 
applicable,  and  any  exhibits  and 
amendments  thereto  shall  be  prepared  in 
accordance  with  U.S.  requirements  as 
interpreted  and  applied  by  the  SEC.  The 
directors’  circular  or  an  individual  officer's  or 
director's  circular  and  any  notice  of  change 
shall  consist  of  tiie  materials  disseminated  by 
the  offeree  issuer  or  its  board  of  directors,  an 
individual  officer  or  officers,  and  an 
individual  director  or  directors,  respectively, 
to  security  holders  resident  in  the  United 
States  and  containing  the  certificates 
prescribed  by  sectkm  4.8.  As  neariy  as 
practicable  contemporaneously  with  the  filing 
with  the  %C,  one  unsigned  copy  of  the 
Tender  Offer  Solidtation/Rsconunendation 
Statement  and  all  exhibits  and  amendments 
thereto  and  om  signed  and  two  unsigned 
copies  of  the  directors'  circular  or  an 
in^vidual  officer's  or  duector’s  circular, 
together  with  the  following  siq>porting 
dooimentation.  shall  be  filed  with  etxb 
applicable  securities  regulatory  authority: 

(a)  A  statement  that  the  drcdar  has  brnn 
prepared  in  accordance  witii  U.S. 
requirements; 

(b)  The  written  consent  of  a  strffdtor, 
au^tor,  accountant,  engineer,  appraiser  or 
any  other  person  or  coaq>any  who  is  named 
as  having  [Hepared  or  cmtifM  any  part  of 
such  materials  or  any  document  incorporated 
by  reference  therein,  or  who  is  named  as 
having  prepared  or  certified  a  report  used  in 
connection  with  such  materials;  and 

(c)  If  a  person  or  company  sfyna  a 
certificate  by  an  agent  pursuant  to  section 
4A,  a  duly  execut^  copy  of  the  document 
authorizing  the  agent  to  sign  the  certificate. 

Notwithstandi^  that  a  bid  was  eligible  to 
be  made  under  the  MJDS,  die  offeree  issuer 
and  its  officers  and  directors  may  not  use  the 
MJDS  in  respect  of  the  bid  if  the  offeror  did 
not  make  the  bid  under  the  MJDS. 

(3)  Notices  of  Variation  and  Notices  of 
Change 

The  provisions  of  applicable  Canadian 
securities  legislation  that  prescribe  the 
circumstances  under  whudi  a  bid  circular, 
directors'  drcular,  or  individual  officer’s  or 
director’s  circular  is  required  to  be  changed 
or  varied  and  the  form  and  content  of  the 
applicable  disclosure  documents  shall  not 
apply  to  bids  made  under  the  MJDS,  unless. 
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in  respect  of  the  directors’  circdlar  or 
individual  officer’s  or  director’s  circular,  the 
directors  or  individual  officer  or  director  have 
elected  to  comply  with  the  requirements  of 
applicable  Canadian  securities  legislation. 
Instead,  disclosure  docximents  6led  under  the 
M)DS  shall  be  changed  or  varied  in 
accordance  with  U.S.  requirements  as 
additional  tender  offer  materials,  but  shall 
contain  the  legends,  where  applicable,  and 
certificates  required  by  this  ^licy  Statement. 

Any  additional  tender  offer  materials  that 
vary  the  terms  of  the  bid  shall  be  flled,  as 
mo^ffedL  with  the  applicable  securities 
regulatory  authorities  as  a  notice  of  variation 
and  identified  as  such.  Any  additional  tender 
offer  materials  that  contain  a  change  in  the 
information  from  that  contained  in  the  tender 
offer  materials  or  previous  additional  tender 
offer  materials,  other  than  information  in 
respect  of  a  variation  in  the  terms  of  the  bid, 
shall  be  filed,  as  modified,  with  the 
applicable  securities  regulatory  authorities  as 
a  notice  of  change  and  identified  as  such. 

Any  additional  tender  offer  materials 
required  to  be  identified  as  a  notice  of 
variation  and  a  notice  of  change  shall  be 
identified  as  both.  Any  additional  materials 
prepared  by  the  directors  or  an  individual 
officer  or  director  shall  be  filed,  as  modified, 
with  the  applicable  securities  regulatory 
authorities  as  a  notice  of  change  and 
identified  as  such. 

Any  notice  of  variation  or  notice  of  change 
shall  be  filed  in  the  requisite  numbers 
referred  to  in  section  4.5(1)  as  nearly  as 
practicable  contemporaneously  with  the  filing 
with  the  SEC.  The  filing  package  shall 
contain,  if  applicable,  a  duly  executed  copy 
of  a  document  authorizing  an  agent  to  sign  a 
certificate,  and.  in  the  event  of  a  material 
change  in  the  relevant  part  of  the  materials  or 
document  referred  to  in  section  4.5(l)(b),  a 
further  consent 

(4)  Dissemination  Requirements 

Bid  circulars,  notices  of  change  thereto  and 
notices  of  variation  thereto  filed  under  the 
MJDS  shall  be  mailed  by  prepaid  first  class 
mail  or  delivered  by  personal  delivery  to 
security  holders  whose  last  address  as  shown 
on  the  books  of  the  offeree  issuer  is  in  a 
province  or  territory  in  which  the  bid  is  made 
under  the  M)DS  (and,  in  respect  of  notices  of 
change  and  variation,  whose  securities  were 
not  taken  up  at  the  date  of  the  occurrence  of 
the  change  or  variation),  whether  those 
materials  are  published  sent  or  given  to 
security  holders  resident  in  the  United  States 
by  the  use  of  stockholder  lists  and  security 
position  listings,  by  long-form  publication  or 
by  summary  publication.  Any  such 
documents  generally  sent  or  given  to  security 
holders  resident  in  the  United  States  shall  be 
mailed  or  delivered  to  security  holders  whose 
last  address  as  shown  on  the  books  of  the 
offeree  issuer  is  in  Canada  at  the  same  time 
as  they  are  sent  or  given  to  seciuity  holders 
resident  in  the  United  States.  Any  such 
documents  published  by  long-form 
publication  or  by  summary  publication  in  the 
United  States  shall  be  mailed  or  delivered  to 
seciuity  holders  whose  last  address  as  shown 
on  the  books  of  the  offeree  issuer  is  in 
Canada  as  soon  as  practicable  following  such 
publication. 


Directors’  circulars  and  individual  officer's 
and  director’s  circulars  and  notices  of  change 
thereto  shall  be  mailed  by  first  class  mail  or 
delivered  by  personal  delivery  to  every 
person  or  company  to  whom  a  take-over  bid 
circular  was  required  to  be  delivered  under 
the  preceding  paragraph.  Any  such  document 
generally  sent  or  given  to  security  holders 
resident  in  the  United  States  shall  be  mailed 
or  delivered  to  security  holders  whose  last 
address  as  shown  on  the  books  of  the  offeree 
issuer  in  Canada  at  the  same  time  as  such 
document  is  sent  or  given  to  security  holders 
resident  in  the  United  States.  Any  such 
document  published  in  the  United  States 
shall  be  mailed  or  delivered  to  security 
holders  whose  last  address  as  shown  on  the 
books  of  the  offeree  is  in  Canada  as  soon  as 
practicable  following  such  publication. 

(5)  Securities  Exchange  Bids 

In  the  case  of  securities  exchange  bids 
made  under  the  MJDS  for  which  a 
registration  statement  is  filed  with  the  SEC, 
one  signed  copy  of  the  registration  statement 
and  aU  exhibits  and  amendments  thereto 
(together  with  all  documents  incorporated 
therein  by  reference)  shall  be  filed  with  each 
applicable  securities  regulatory  authority  as 
nearly  as  practicable  contemporaneously 
with  the  fding  with  the  SEC.  The  prospectus 
forming  part  of  the  registration  statement 
shall  be  included  in  or  incorporated  by 
reference  into  the  bid  circular. 

(6)  Incorporation  by  Reference  Procedures 

Except  as  otherwise  provided  in  this  Policy 

Statement,  documents  shall  be.  and  shall  be 
deemed  to  be,  incorporated  by  reference  into 
materials  filed  under  this  section  4.5  in 
accordance  with  U.S.  securities  law.  Any 
statement  contained  in  a  document  so 
incorporated  by  reference  shall  be  deemed  to 
be  modified  or  superseded  to  the  extent  that 
a  statement  contained  in  such  materials  or  in 
any  other  subsequently  filed  document  which 
is  incorporated  by  reference  into  such 
materials  modifies  or  supersedes  such 
statement  The  making  of  such  a  modifying  or 
superseding  statement  shall  not  be  deemed 
an  admission  for  any  purposes  that  the 
modified  or  superseded  statement,  when 
made,  constituted  a  misrepresentation,  an 
untrue  statement  of  mateiial  fact  or  an 
omission  to  state  a  material  fact  that  is 
required  to  be  stated  or  that  is  necessary  to 
make  a  statement  not  misleading  in  light  of 
the  circumstances  in  which  it  was  made.  Any 
statement  so  modified  or  superseded  shall 
not  be  deemed  in  its  unmodified  or 
superseded  form  to  constitute  part  of  such 
materials. 

Documents  that  are  incorporated  by 
reference  into  materials  filed  under  this 
section  4.5  are  not  required  to  be  delivered  to 
security  holders  unless  they  are  required  to 
be  delivered  to  security  holders  under  U.S. 
securities  law;  such  documents,  in  addition  to 
being  filed  with  the  applicable  securities 
regulatory  audiorities,  shall  be  provided 
without  charge  to  any  person  upon  request. 

4.8  Additional  Legends 

The  following  are  the  texts  of  the 
additional  legends  and  other  disclosure 
required  to  be  included  in  bid  circulars  used 
for  a  bid  made  under  the  MJDS.  Tlie  legend 


contained  in  paragraph  (l)(b)  shall  not  be 
required  if  the  offeror  is  incorporated  or 
organized  under  the  laws  of  Canada  of  a 
province  or  territory  of  Canada. 

(1)  Tire  following  shall  be  printed  on  the 
outside  fit}nt  cover  page  (or  on  a  sticker 
thereto)  of  each  bid  circular  used  in  Canada 
under  the  MJDS; 

(a)  “This  bid  is  made  in  Canada  [for 
applicable  securities  exchange  bids — “by  a 
U.S.  issuer”]  for  securities  of  a  U.S.  issuer  in 
accordance  with  U.S.  securities  laws. 

Security  holders  should  be  aware  that  the 
U.S.  requirements  applicable  to  the  bid  may 
differ  fi^m  those  of  [insert  the  names  of  the 
provinces  and  territories  where  bid  is  made). 
[For  securities  exchange  bids,  also  insert  the 
following — ’The  financial  statements 
included  or  incorporated  by  reference  herein 
have  not  been  prepared  in  accordance  with 
Canadian  generally  accepted  accounting 
principles  and  thus  may  not  be  comparable  to 
financial  statements  of  Canadian  issuers.”] 

(b)  “[All  of]  [Certain  of]  the  directors  and 
officers  of  the  offeror  and  [all  of]  [certain  of] 
the  experts  named  herein  reside  outside  of 
Canada.  [[Substantially]  all  of  the  assets  of 
these  persons  and  of  the  offeror  may  be 
located  outside  of  Canada.]  The  offeror  has 
appointed  [name  and  address  of  agent  for 
service]  as  its  agent  for  service  of  process  in 
Canada,  but  it  may  not  be  possible  for 
security  holders  to  effect  service  of  process 
within  Canada  upon  the  directors,  officers 
and  experts  referred  to  above.  It  may  also  not 
be  possible  to  enforce  against  the  offeror,  its 
directors  and  officers  and  [certain  of]  the 
experts  named  herein  judgments  obtained  in 
Canadian  courts  predicated  upon  the  civil 
liability  provisions  of  applicable  securities 
laws  in  Canada.” 

(2)  If  documents  are  incorporated  by 
reference  into  the  bid  circular,  include  in  the 
section  which  provides  information  about 
incorporation  by  reference  a  statement  that 
information  has  been  incorporated  by 
reference  from  documents  filed  with 
securities  commissions  or  similar  authorities 
in  each  jurisdiction  in  Canada  in  which  the 
documents  have  been  filed  and  provide  the 
name,  address  and  telephone  number  of  a 
person  in  Canada  or  the  United  States  from 
whom  copies  of  the  documents  so 
incorporated  by  reference  may  be  obtained 
on  request  without  charge. 

(3)  The  following  shall  be  included  in  bid 
circulars  used  in  Canada  under  the  MJDS: 

“Securities  legislation  in  certain  of  the 
provinces  [and  territories]  of  Canada 
provides  security  holders  of  the  offeree  issuer 
with,  in  addition  to  any  other  rights  they  may 
have  at  law,  rights  of  rescission  or  to 
damages,  or  both,  if  there  is  a 
misrepresentation  in  a  circular  or  notice  that 
is  required  to  be  delivered  to  such  security 
holders.  However,  such  rights  must  be 
exercised  within  prescribed  time  limits. 
Security  holders  should  refer  to  the 
applicable  provisions  of  the  securities 
legislation  of  their  province  [or  territory]  for 
particulars  of  those  rights  or  consult  with  a 
lawyer.  Rights  and  remedies  also  may  be 
available  to  security  holders  under  U.S.  law; 
security  holders  may  wish  to  consult  with  a 
U.S.  lawyer  for  particulars  of  these  rights.’’ 
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4.7  Reconciliation  of  Financial  Statements 

Reconciliation  of  financial  8tat«nenta  to 

Canadian  GAAP  or  International  Accounting 
Standards  is  not  required  for  secnrities 
exchange  bids  made  under  the  MJDS  that 
satisfy  the  eligibility  requirements  of  section 
4.4. 

4.8  Certificates 

The  text  of  the  certiRcate  for  bid  circulars 
and  directors'  and  individual  officer’s  and 
director’s  circulars  used  under  the  MJDS  is  as 
follows: 

"The  foregoing  contains  no  untrue 
statement  of  a  material  fact  and  does  not 
omit  to  state  a  material  fact  that  is  required 
to  be  stated  or  that  is  necessary  to  make  a 
statement  not  misleading  in  the  light  of  the 
circumstances  in  which  it  was  made." 

The  text  of  the  certiflcate  for  notices  of 
variation  and  notices  of  change  shall  be  in 
the  form  required  in  the  preening  paragraph, 
amended  to  refer  to  the  initial  dr^ar  and  all 
notices  of  variation  or  change  thereto. 

The  certificate  shall  be  signed  in 
accordance  with  applicable  Canadian 
securities  legislation.  However,  the  chief 
executive  officer,  the  chief  Bnancial  officer, 
and  two  directors,  on  behalf  of  the  board  of 
directors,  of  the  offeror  or  the  offeree  issuer, 
may  each  sign  the  certificate  by  an  agent  duly 
authorized  in  writing. 

4.9  Fees 

The  provisions  of  Canadian  securities 
legislation  regarding  fees  shall  apply  to  a  bid 
made  imder  the  MJDS  in  the  same  manner  as 
though  the  bid  had  not  been  made  under  the 
MJDS. 

5.  Business  Combinations 

5.1  General 

The  MJDS  permits  securities  of  a  U.S. 
issuer  to  be  distributed  by  prospectus  in 
Canada  on  the  basis  of  documentation 
prepared  in  accordance  with  U.S. 
requirements  (with  certain  additional 
Canadian  disclosure)  in  connection  with  a 
business  combination  where  less  than  40%  of 
the  securities  to  be  distributed  by  the 
successor  issuer  would  be  held  by  Canadian 
residents.  As  in  the  case  of  take-over  bids, 
the  MJDS  is  available  for  business 
combinations  primarily  to  encourage  fair 
treatment  of  Canadian  investors. 

Securities  legislation  of  most  of  the 
Canadian  provinces  and  territories  provides 
for  an  exemption  from  prospectus 
requirements  for  certain  distributions  of 
securities  issued  in  connection  with  a 
statutory  amalgamation,  merger  or 
arrangement.  As  a  result,  an  issuer  may  elect' 
not  to  use  the  MJDS,  but  to  distribute 
securities  issued  in  a  business  combination 
pursuant  to  a  prospectus  exemption.  A 
consequence  of  using  a  prospectus  exemption 
instead  of  the  MJDS  may  be  resale 
restrictions  on  the  distributed  secnrities. 
However,  under  blanket  rulings  issued  in 
certain  provinces,  the  resale  (rf  secnrities 
acquired  under  such  an  exemption  is  not  a 
distribution  in  respect  of  uriiich  a  proqMctne 
is  required  if  the  issuer  meets  certain 
eligibility  and  reporting  requirements  and  the 
resale  is  executed  thrmigb  the  facilities  ci  a 
stock  exchange  outside  of  Canada  or  on 
NASDAQ. 


A  business  combination  done  under  the 
MJDS  must  co^^>ly  with  the  relevant 
requirements  of  applicable  Canadian 
securities  legislation  relating  to  going  private 
transactions  and.  if  it  constitutes  a  related 
party  transaction,  the  relevant  requirements 
of  applicable  Canadian  secnrities  legislation 
relating  to  minority  approvals  and  valuations. 
All  business  combinations  remain  subject  to 
the  fundamental  prindple  that  transactions 
must  not  be  prejudicial  to  the  public  interest 
The  ai^licable  securities  regulatory 
authorities  also  will  continue  to  exerdse  their 
public  interest  jmisdiction  in  speciRc  cases 
where  they  determine  that  it  is  necessary  to 
do  so  in  o^er  to  preserve  the  integrity  of  the 
Canadian  capital  markets. 

5.2  Eligibility  Requirements 

The  MJDS  may  be  used  for  the  distribution 
of  securities  to  security  holders  in  Canada  in 
connection  with  a  business  combinatiem  by  a 
successor  issuer  subsisting  after  the  business 
combination  ifr 

(1)  Each  person  or  company  partidpating  in 
the  business  combination  meets  the  eligibility 
requirements  spedhed  in  sections  3.2(l)-(5), 
provided  that  the  eligibility  requirements 
spedfied  in  sections  3.2(2)-{3}  shall  not  be 
required  to  be  met  in  respect  of  participating 
persons  or  companies  whose  assets  and  gross 
revenues  in  aggregate  would  contribute  less 
than  20%  of  the  total  assets  and  gross 
revenues  from  continuing  operations  of  the 
successor  issuer,  based  on  a  pro  forma 
combination  of  each  partidpating  person's 
and  company’s  Hnandal  position  and  results 
of  operations  for  its  most  recently  completed 
fiscal  year  ended  prior  to  the  business 
combination  for  which  finandal  statements 
have  been  filed; 

(2)  The  equity  shares  of  each  person  or 
company  p^dpating  in  the  business 
combination  have  a  public  float  of  not  less 
than  U.S.  $75,000,000,  determined  as  of  a  date 
within  60  days  prior  to  the  filing  of  the 
preliminary  prospectus  with  the  prindpal 
jurisdiction,  provided  that  this  requirement 
shall  not  apply  in  respect  of  participating 
persons  or  companies  whose  assets  and  gross 
revenues  in  aggregate  would  contribute  less 
than  20%  of  the  total  assets  and  gross 
revenues  from  continuing  operations  of  the 
successm  issuer,  based  on  a  pro  forma 
combination  of  each  partidpating  person’s 
and  company’s  financial  position  and  results 
of  operations  f<»  its  most  recently  conqrleted 
fiscal  year  ended  prior  to  the  business 
combination  for  which  finandal  statements 
have  been  filed,  and  provided  further  that 
such  requirement  may  be  satisfied  in  respect 
of  a  partidpating  paeon  or  company  whose 
securities  were  the  subject  of  a  bid  made 
under  or  eligible  to  have  been  made  under 
the  MJDS  diat  terminated  within  the 
preceding  12  months  if  such  requirement 
would  have  been  satisfied  immediately  prior 
to  commencement  of  the  bid; 

(3)  Each  person  or  company  partidpating  in 
the  business  combination  has  had  a  class  of 
its  securities  listed  on  the  New  York  Stock 
Exchange  or  the  American  Stock  Exchange  or 
quoted  on  NASDAQ  NMS  for  a  period  of  at 
least  12  calendar  months  immediately 
preceding  the  filing  at  the  preUminary 
prospectus  with  the  prindpal  jurisibetioa  omI 
is  in  compliance  with  the  obli^tions  arising 


fiom  such  listing  or  quotation,  provided  that 
this  requirement  shall  not  apply  in  respect  of 
partidpating  persons  or  companies  whose 
assets  and  gross  revenues  in  aggregate  would 
contribute  less  than  20%  of  the  tot^  assets 
and  gross  revenues  from  continuing 
operations  of  the  successor  issuer,  based  on  a 
pro  forma  combination  of  each  partidpating 
person’s  and  company’s  finandal  position 
and  results  of  operatkms  for  Ks  most  recently 
completed  fiscal  year  ended  prior  to  the 
business  combination  for  which  finandal 
statements  have  been  filed; 

(4)  The  issue  or  exchange  of  securities  in 
connection  with  the  business  combination  is 
made  to  residents  of  Canada  on  the  same 
terms  and  conditions  as  it  is  made  to 
residents  of  the  United  States;  and 

(5)  Less  than  40%  of  the  class  of  securities 
to  be  distributed  in  the  business  combination 
by  the  successor  issuer  would  be  distributed 
to  persons  or  companies  whose  last  address 
as  shown  on  the  books  of  the  participating 
person  or  company  is  in  Canada. 

The  calculation  of  the  percentage  of 
securities  held  by  persons  or  companies 
having  an  address  in  Canada  shall  be  made 
with  respect  to  each  participating  person  or 
company  as  of  the  end  of  such  partidpating 
person's  at  company’s  last  quarter  preceding 
the  date  at  filing  the  preliminary  prospectus 
with  the  prind]^  jurisdiction  or.  if  such 
quarter  terminated  within  00  days  of  such 
filing  date,  as  of  the  end  of  the  participating 
person's  or  company’s  preceding  quarter. 

Such  calculation  sh^  be  made  on  the  basis 
of  the  assumption  that  aU  persons  or 
companies  who  have  an  option  in  respect  of 
the  consideration  to  be  received  pursuant  to 
the  business  combination  elect  tte  optimi 
that  would  result  in  the  issuance  of  the 
greatest  number  of  securities. 

5.3  Mechanics 

If  the  eligibility  requirements  set  forth  in 
section  5.2  are  met,  securities  may  be 
distributed  in  Canada  under  the  MJDS  in 
connection  vrith  a  business  combination  by 
complying  with  the  procedures  set  forth  in 
sections  3.8, 3S.  3.11(1).  3.11(5)  and  3.14,  The 
disclosure  documents  would  be  reqiiired  to 
be  filed  both  as  a  prospectus  and  as  an 
information  circular.  Reconciliation  of 
financial  statements  to  Canadian  GAAP  or 
International  Accounting  Standards  is  not 
required  for  business  combinations  done 
under  the  MJDS. 

6.  Continuous  Disclosure,  Proxies  and  Proxy 
Solicitation.  Shareholder  Communication 
and  Insider  Reporting 
An  issuer  that  files  a  prospectus  or  a  bid 
circular  for  a  securities  exchange  take-over 
bid  in  certain  provinces  of  Canada  becomes  a 
reporting  issuer  in  those  provinces,  subject, 
among  other  things,  to  certain  continuous 
disclosure,  proxy  and  proxy  solicitation,  and 
shareholder  communication  requirements, 
with  its  insiders  being  subject  to  certain 
insider  reporting  requirements. 

Compliance  with  U.S.  lequireroents  relating 
to  (i)  current  repOTts,  (ii)  annual  reports,  and 
(iii)  proxy  statements,  (Hroxies  and  proxy 
sidicitation  by  a  U.S.  issuer  that  has  a  class 
of  securities  registered  pursuant  to  section  12 
of  the  1934  Act  (or,  in  the  case  of  current 
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reports  and  annual  reports,  is  required  to  file 
reports  pursuant  to  section  15(d)  of  the  1934 
Act)  will  satisfy  the  requirements  of  the 
Canadian  provinces  and  territories  relating  to 

(i)  reports  of  material  change,  (ii)  annual 
information  forms,  annual  reports  and 
management’s  discussion  and  analysis  of 
financial  condition.and  results  of  operations, 
and  (iii)  information  circulars,  proxies  and 
proxy  solicitation,  respectively,  provided  that 
(a)  two  copies  of  any  material  filed  with  the 
SEC  are  Bled  with  the  applicable  securities 
regulatory  authorities  that  require  the  Bling  of 
material  of  that  nature  (i)  in  the  case  of 
current  reports,  forthwith  after  the  earlier  of 
the  date  the  report  is  filed  with  the  SEC  and 
the  date  it  is  required  to  be  Bled  with  the 
SEC,  and  (ii)  in  the  case  of  other  documents, 
within  24  hours  after  they  are  Bled  with  the 
SEC,  and  (b)  such  documents  are  provided  to 
security  holders  whose  last  address  as  shown 
on  the  books  of  the  issuer  is  in  Canada  in  the 
manner  and  at  the  time  required  by 
applicable  U.S.  law. 

Compliance  by  any  other  person  or 
company  with  U.S.  requirements  relating  to 
proxies  and  proxy  solicitation  with  respect  to 
a  U.S.  issuer  that  has  a  class  of  securities 
registered  pursuant  to  section  12  of  the  1934 
Act  «vill  satisfy  the  requirements  of  the 
Canadian  provinces  and  territories  relating  to 
proxies  and  proxy  solicitation,  provided  that 

(1)  two  copies  of  any  material  relating  to  a 
meeting  of  security  holders  Bled  with  the  SEC 
are  Bled  with  the  applicable  securities 
regulatory  authorities  that  require  the  Bling  of 
material  of  that  nature  within  24  hours  after 
they  are  Bled  with  the  SEC,  and  (ii)  such 
documents  are  provided  to  security  holders 
whose  last  address  as  shown  on  the  books  of 
the  issuer  is  in  Canada  in  the  manner  and  at 
the  time  required  by  applicable  U.S.  law. 

Compliance  with  U,S.  requirements  relating 
to  quarterly  reports  and  aimual  reports  by  a 
U.S.  issuer  that  has  a  class  of  securities 
registered  pursuant  to  section  12  of  the  1934 
Act  or  is  required  to  Ble  reports  pursuant  to 
section  15(d)  of  the  1934  Act  will  satisfy  the 
requirements  of  the  Canadian  provinces  and 
territories  relating  to  interim  Bnancial 
statements  and  annual  Bnancial  statements, 
respectively,  provided  that 

(1)  Two  copies  of  any  material  Bled  with 
the  SEC  are  Bled  with  the  applicable 
securities  regulatory  authorities  that  require 
the  Bling  of  Bnancial  statements  within  24 
hours  after  they  are  Bled  with  the  SEC:  and 

(2)  (a)  if: 

(i)  The  issuer  is  a  reporting  issuer  in  the 
Canadian  provinces  and  territories  solely  as 
the  result  of  offerings,  bids  and  business 
combinations  made  under  the  MJD& 

(ii)  The  issuer  meets  the  eligibility 
requirements  speciBed  in  sections  3.3  (1)  and 

(2)  ;  or 

(iii)  The  issuer  meets  the  eligibility 
requirements  speciBed  in  sections  3.2  (l>-(5) 
and  the  issuer  is  a  reporting  issuer  in  fte 
Canadian  provinces  and  territories  solely  as 
the  result  of  the  distribution  of  securities  that 
have  an  Approved  Rating  and  meet  the 
eligibility  requirements  of  section  3.2(6); 

Then  such  documents  are  provided  to 
security  holders  whose  last  address  as  shown 
on  the  books  of  the  issuer  is  in  Canada  in  the 
manner  and  at  the  time  required  by 
applicable  U.S.  law,  or 


(b)  Otherwise  such  documents  are 
provided  to  security  holders  whose  last 
address  as  shown  on  the  books  of  the  issuer 
is  in  Canada  in  the  manner  and  at  the  time 
required  by  applicable  Canadian  securities 
legislation. 

A  U.S.  issuer  that  has  a  class  of  its 
securities  listed  on  the  New  York  Stock 
Exchange  or  the  American  Stock  Exchange  or 
quoted  on  NASDAQ  may  satisfy  any 
obligation  under  Canadian  securities 
legislation  to  issue  and  Ble  a  press  release  by 
(i)  complying  with  the  requirements  of  either 
such  exchange  or  NASDAQ  in  respect  of 
making  public  disclosure  of  material 
information  on  a  timely  basis,  and  (ii) 
forthwith  issuing  in  Canada,  and  Bling  with 
the  applicable  securities  regulatory 
authorities  that  require  the  Bling  of  press 
releases,  any  press  release  that  discloses  a 
material  change  in  its  affairs. 

A  U.S.  issuer  shall  not  be  required  to 
comply  with  the  requirements  of  National 
Policy  Statement  No.  41  (Shareholder 
Communication)  so  long  as  it  complies  with 
the  requirements  of  Rule  14a-13  under  the 
1934  Act  with  respect  to  any  Canadian 
clearing  agency  [i.e..  The  Canadian 
Depository  for  Securities  Limited  and  West 
Canada  Depository  Trust  Company)  and  any 
intermediary  whose  last  address  as  shown  on 
the  books  of  the  issuer  is  in  Canada.  Any 
such  clearing  agency  or  intermediary  shall  be 
required  to  comply  only  with  the 
requirements  of  National  Policy  Statement 
No.  41  with  respect  to  any  such  issuer, 
including,  without  limitation,  responding  to 
search  cards  and  delivering  proxy-related 
materials  within  the  time  periods  speciBed  in 
National  Policy  Statement  No.  41.  Any  such 
intermediary  shall  be  entitled  to  receive  the 
fees  and  chai^ges  set  out  in  National  Policy 
Statement  No.  41.  For  purposes  of  this 
paragraph,  an  intermediary  means  a 
registered  dealer  or  adviser,  a  Bnancial 
institution  (bank  or  trust  company) ,  a 
participant  in  a  clearing  agenc>'.  a  trustee  or 
administrator  of  a  self-administered 
retirement  savings  plan,  retirement  income 
fund,  education  savings  plan,  or  other  similar 
self-administered  savings  or  investment  plan 
registered  under  the  Income  Tax  Act 
(Canada) .  or  a  nominee  of  any  of  the 
foregoing,  that  holds  a  security  on  behalf  of 
another  person  or  company  who  is  not  the 
registered  holder  of  the  security,  unless 
excluded  from  the  deBnition  of 
“intermediary"  by  National  Policy  Statement 
No.  41. 

An  insider  of  a  U.S.  issuer  that  has  a  class 
of  securities  registered  pursuant  to  section  12 
of  the  1934  Act  shall  not  be  required  to  Ble 
with  any  securities  regulatory  authority  in 
Canada  insider  reports  with  respect  to 
holdings  Of  securities  of  such  issuer  so  long 
as  such  insider  Bles  with  the  SEC  on  a  timely 
basis  all  reports  required  to  be  Bled  with  the 
SEC  pursuant  to  section  16(a)  of  the  1934  Act 
and  Ae  rules  and  regulations  thereunder. 

7.  US.-Only  Offerings  by  Canadian  Issuers 

Where  a  Canadian  issuer  uses  Form  F-6  or 
F-10  prescribed  under  the  1933  Act  to  make 
an  offering  solely  in  the  United  States  under 
the  multijurisdictional  disclosure  system 
adopted  by  the  SEC,  the  issuer  shalLselect  a 
review  jurisdiction  in  Canada  no  later  than 


the  time  of  Bling  the  registration  statement 
with  the  SEC  and  shall  advise  the  SEC  of  its 
selection.  The  jurisdiction  selected  may  or 
may  not  agree  to  act  in  such  capacity.  If  a 
jurisdiction  does  not  agree  to  act.  the  issuer 
shall  select  another  jurisdiction.  As  of  the 
date  of  this  Policy  Statement,  the  securities 
regulatory  authorities  of  New  Brunswick, 
Prince  Edward  Island,  Newfoundland,  Yukon 
Territory  and  the  Northwest  Territories  have 
indicated  that  they  will  not  agree  to  act  as 
the  review  jurisdiction  in  connection  with 
offerings  made  under  the  M}DS.  The  issuer 
shall  Ble  with  the  review  jurisdiction  the 
documents  that  it  Bles  with  the  SEC  no  later 
than  the  time  such  documents  are  Bled  with 
the  SEC,  provided  that  the  preliminary 
prospectus  and  prospectus  Bled  with  the 
review  jurisdiction  need  not  contain  a 
certiBcate  signed  by  the  underwriters. 

If  the  review  jurisdiction  selects  a  U.S.-only 
offering  for  review,  it  will  su  notify  the  issuer 
and  the  SEC  within  three  business  days  of 
the  date  of  Bling  of  the  preliminary 
prospectus.  The  review  jurisdiction  will  give 
its  comments,  if  any,  to  the  issuer.  Once  all 
the  comments  have  been  resolved,  the  review 
jurisdiction  will  notify  the  issuer  and  the  SEC 
of  the  receipt  of  the  prospectus.  The  issuer 
shall  pay  a  fee  of  $2,500  to  the  review 
jurisdiction  at  the  time  of  Bling  the 
preliminary  prospectus. 

The  selection  of  a  review  jurisdiction  does 
not  affect  any  obligation  the  issuer  otherwise 
may  have  to  Ble  a  prospectus  with  a 
securities  regulatory  authority  in  Canada, 
whether  as  a  result  of  the  likelihood  that  the 
securities  will  not  come  to  rest  outside  of 
Canada,  as  a  result  of  a  distribution  being 
made  from  a  province  or  territory,  or 
otherwise. 

8.  U.S:  Offerings  of  Debt  and  Preferred 
Shares  by  Canadian  Issuers 
Securities  offered  by  a  Canadian  issuer  on 
or  before  June  30, 1992  using  Form  F-9 
prescribed  under  the  1933  Act  for  use  in  the 
multijurisdictional  disclosure  system  adopted 
by  the  SEC  must  receive,  prior  to  issuance,  a 
provisional  rating  by  C.B.R.S.  Inc.  or 
Dominion  Bond  Rating  Service  Limited  in  one 
of  the  rating  categories  referred  to  in  the 
deBnition  of  Approved  Rating  in  Section  2. 

Appendix  “A”  to  National  Policy  Statement 
No.  45  Forms  of  CertiBcates  for  Rule  415 
Offerings 

1.  Method  1:  Supplements  Without 
Certificates 
(a)  Issuer's  Certificate. 

(i)  To  use  Method  1,  the  preliminary 
prospectus  and  prospectus  used  for  a  Rule 
415  Offering  must  contain  the  following 
issuer's  certiBcate; 

“The  foregoing,  together  with  the 
documents  incorporated  herein  by  reference, 
as  of  the  date  of  each  supplement  hereto,  will 
constitute  full,  true  and  plain  disclosure  of  all 
material  facts  relating  to  the  securities 
offered  by  this  prospectus  and  such 
supplement  as  required  by  (insert  applicable 
references]  (insert  if  offering  made  in 
Quebec — "and  will  not  contain  any 
misrepresentation  likely  to  affect  ^e  value  or 
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the  market  price  of  the  securities  to  be 
distributed")’*. 

(ii)  To  use  Method  1  for  an  MTN  Program 
established  under  a  prospectus  for  a  Rule  415 
Offering  by  a  prospectus  supplement,  where 
a  certificate  of  the  issuer  of  the  type  referred 
to  in  paragraph  l(a)(i)  of  this  appendix  was 
not  included  in  the  prospectus,  the 
supplement  establishing  such  program  in 
Canada  must  contain  the  following  issuer's 
certihcate: 

"The  prospectus  dated  *  *  *,  [insert  if 
applicable — "as  amended,"]  together  with  the 
documents  incorporated  therein  by  reference, 
as  supplemented  by  the  foregoing,  as  of  the 
date  of  each  supplement  hereto,  will 
constitute  full,  true  and  plain  disclosure  of  all 
material  facts  relating  to  the  securities 
offered  hereby  and  by  such  supplement  as 
required  by  [insert  applicable  references] 
[insert  if  offering  made  in  Quebec — “and  will 
not  contain  any  misrepresentation  likely  to 
affect  the  value  or  the  market  price  of  the 
securities  to  be  distributed”]”. 

(iii)  To  use  Method  1,  each  amendment  to  a 
prospectus  used  for  a  Rule  415  Offering, 
where  the  prospectus  contained  a  certiffcate 
of  the  type  referred  to  in  paragraph  l(a](i)  of 
this  Appendix,  must  contain  the  following 
issuer’s  certificate: 

"The  prospectus  dated  *  *  *,  as  amended, 
together  with  the  dociunents  incorporated 
therein  by  reference,  as  of  the  date  of  each 
supplement  thereto,  will  constitute  full,  true 
and  plain  disclosure  of  all  material  facts 
relating  to  the  securities  offered  by  such 
prospectus  and  supplement  as  required  by 
[insert  applicable  references]  [insert  if 
offering  made  in  Quebec — “and  will  not 
contain  any  misrepresentation  likely  to  affect 
the  value  or  the  market  price  of  the  securities 
to  be  distributed’’]”. 

(b)  Underwriters’ Certificate. 

(i)  Where  there  is  an  underwriter,  to  use 
Me^od  1  each  preliminary  prospectus  and 
prospectus  for  a  Rule  415  Offering  shall 
contain  the  following  underwriters’  certiffcate 
signed  by  the  underwriter  or  underwriters 
who,  with  respect  to  the  securities  offered  by 
the  prospectus  supplement,  are,  or  it  is 
known  will  be,  in  a  contractual  relationship 
with  the  issuer  or  a  selling  security  holder. 

‘To  the  best  of  our  knowledge,  information 
and  belief,  the  foregoing,  together  with  the 
documents  incorporated  herein  by  reference, 
as  of  the  date  of  each  supplement  hereto,  will 
constitute  full,  true  and  plain  disclosure  of  all 
material  facts  relating  to  the  securities 
offered  by  this  prospectus  and  such 
supplement  as  required  by  [insert  applicable 
references]  [insert  if  offering  made  in 
Quebec — "and  will  not  contain  any 
misrepresentation  likely  to  affect  the  value  or 
the  market  price  of  the  securities  to  be 
distributed’’]’’. 

(ii)  To  use  Method  1  for  an  MTN  Program 
established  by  a  prospectus  supplement, 
where  the  prospectus  did  not  contain  a 
certiflcate  of  an  underwriter  of  the  type 
referred  to  in  paragraph  l(b)(i)  of  this 
appendix  of  an  underwriter,  such  supplement 
shall  contain  the  following  underwriters’ 
certiflcate  signed  by  the  underwriter  or 
imderwriters  who,  with  respect  to  the 
securities  offered  by  such  supplement,  are,  or 
will  be,  in  a  contractual  relationship  with  the 
issuer  or  a  selling  security  holder 


‘To  the  best  of  our  knowledge,  information 
and  belief,  the  prospectus  dat^  *  *  *,  [insert 
if  applicable — “as  amended,”]  together  with 
the  documents  incorporated  therein  by 
reference,  as  supplemented  by  the  foregoing, 
as  of  the  date  of  each  supplement  hereto,  will 
constitute  full,  true  and  plain  disclosure  of  all 
material  facts  relating  to  the  securities 
offered  hereby  and  by  such  supplement  as 
required  by  [insert  applicable  r^erences] 
[insert  if  offering  made  in  Quebec— "and  will 
not  contain  any  misrepresentation  likely  to 
affect  the  value  or  the  market  price  of  the 
securities  to  be  distributed’’]”. 

(iii)  To  use  Method  1,  each  amendment  to  a 
prospectus  used  for  a  Rule  415  Offering, 
where  the  prospectus  contained  a  certiflcate 
of  an  under%vriter  of  the  type  referred  to  in 
pcu-agraph  l(b)(i)  of  this  appendix,  shall 
contain  the  following  underwriters’  certiflcate 
signed  by  the  underwriter  or  underwriters 
who,  wiA  respect  to  the  securities  offered  by 
the  prospectiu  are,  or  it  is  known  will  be,  in  a 
contractual  rela,tionship  with  the  issuer  or  a 
selling  security  holder 

‘To  the  best  of  our  knowledge,  information 
and  belief,  the  prospectus  dated  *  *  *,  as 
amended,  together  with  the  documents 
incorporated  therein  by  reference,  as  of  the 
date  of  each  supplement  thereto,  will 
constitute  full,  true  and  plain  disclosure  of  all 
material  facts  relating  to  the  seciirities 
offered  by  such  prospectus  and  supplement 
as  required  by  [insert  applicable  references] 
[insert  if  offering  made  in  Quebec — “and  will 
not  contain  any  misrepresentation  likely  to 
affect  the  value  or  the  market  price  of  the 
securities  to  be  distributed”]”. 

2.  Methods  Certificates  in  Each  Supplement 

(a)  Issuer's  Certificate. 

(i)  To  use  Method  2,  the  preliminary 
prospectus  and  prospectus  used  for  a  Rule 
415  Offering  must  contain  the  following 
issuer’s  certiflcate; 

“The  foregoing,  together  with  the 
documents  incorporated  herein  by  reference, 
constitutes  full,  true  and  plain  disclosure  of 
all  material  facts  relating  to  such  securities  as 
required  by  [insert  applicable  references] 
[insert  if  offering  made  in  Quebec— “and 
does  not  contain  any  misrepresentation  likely 
to  affect  the  value  or  the  market  price  of  the 
securities  to  be  distributed”]”. 

(ii)  To  use  Method  2,  each  prospectus 
supplement  used  for  a  Rule  415  Offering  must 
contain  the  following  issuer’s  certiflcate: 

“The  prospectus  dated  ***,  [insert  if 
applicable — “as  amended,”]  together  %vith  the 
documents  incorporated  therein  by  reference, 
as  supplemented  by  the  foregoing,  constitutes 
full,  true  and  plain  disclosure  of  all  material 
facts  relating  to  the  securities  offered  by  such 
prospectus  and  this  supplement  as  required 
by  [insert  applicable  references]  [insert  if 
offering  made  in  Quebec — “and  does  not 
contain  any  misr^resentation  likely  to  effect 
the  value  or  the  market  price  of  the  securities 
to  be  distributed”]”. 

(iii)  To  use  Method  2,  each  amendment  to  a 
prospectus  used  in  Canada  for  a  Rule  415 
Offering  must  contain  the  following  issuer’s 
certiflcate: 

“The  prospectus  dated  ***,  as  amended, 
together  with  the  doctunents  incorporated 
therein  by  reference,  constitutes  full,  true  and 
plain  disclosure  of  all  material  facts  relating 


to  the  securities  offered  thereby  as  required 
by  [insert  applicable  references]  [insert  if 
offering  made  in  Quebec — “and  does  not 
contain  any  misrepresentation  likely  to  affect 
the  value  or  the  market  price  of  the  securities 
to  be  distributed”]”. 

(b)  Underwriters’ Certificate. 

(i)  Where  there  is  an  underwriter,  to  use 
MeAod  2,  each  preliminary  prospectus  and 
prospectus  for  a  Rule  415  Offering  shall 
contain  the  following  underwriters’  certiflcate 
signed  by  the  underwriter  or  underwriters 
who,  wiA  respect  to  the  securities  offered  by 
the  prospectiis,  are,  or  it  is  known  will  be,  in 
a  contractual  relationship  with  the  issuer  or  a 
selling  security  holder 

‘To  the  best  of  our  knowledge,  information 
and  belief,  the  foregoing,  together  with  the 
documents  incori.  orated  herein  by  reference, 
constitutes  full,  true  and  plain  disclosure  of 
all  material  facts  relating  to  such  securities  as 
required  by  [insert  applicable  references] 
[insert  if  offering  made  in  Quebec — “and 
does  not  contain  any  misrepresentation  likely 
to  affect  the  value  or  the  market  price  of  the 
securities  to  be  distributed”]”. 

(ii)  Where  there  is  an  underwriter,  to  use 
Method  2,  each  prospectus  supplement  used 
for  a  Rule  415  Offering  shall  contain  the 
following  underwriters’  certiflcate  signed  by 
the  underwriter  or  underwriters  who,  with 
respect  to  the  securities  offered  by  the 
prospectus  supplement  are  in  a  contractual 
relationship  with  the  issuer  or  a  selling 
security  holder 

‘To  the  best  of  our  knowledge,  information 
and  belief,  the  prospectus  dated  ***,  [insert  if 
applicable — “as  amended,”]  together  with  the 
dociiments  incorporated  therein  by  reference, 
as  supplemented  by  the  foregoing,  constitutes 
full,  true  and  plain  disclosure  of  all  material 
facts  relating  to  the  securities  offered  by  such 
prospectus  and  this  supplement  as  required 
by  [insert  applicable  references]  [insert  if 
offering  made  in  Quebec — “and  does  not 
contain  any  misrepresentation  likely  to  affect 
the  value  or  the  market  price  of  the  securities 
to  be  distributed”]”. 

(iii)  To  use  Method  2,  eack  amendment  to  a 
prospectus  used  for  a  Rule  415  Offering, 
where  the  prospectus  contained  a  certiflcate 
of  an  underwriter  of  the  type  referred  to  in 
Paragraph  2(b)(i)  of  this  appendix,  shall 
contain  the  foUowing  underwriters’  certiflcate 
signed  by  the  underwriter  or  underwriters 
who,  with  respect  to  the  securities  offered  by 
the  prospectus  are,  or  it  is  known  will  be,  in  a 
contractual  relationship  with  the  issuer  or  a 
selling  security  holder. 

‘To  the  best  of  our  knowledge,  information 
and  belief,  the  prospectus  dated  ***,  as 
amended,  together  with  the  documents 
incorporated  therein  by  reference,  constitutes 
full  true  and  plain  disclosure  of  all  material 
facts  relating  to  the  securities  offered  thereby 
as  required  by  [insert  applicable  references] 
[insert  if  offering  made  in  Quebec — “and 
does  not  contain  any  misrepresentation  likely 
to  affect  the  value  or  the  market  price  of  the 
seciuities  to  be  distributed”]”. 

(iv) If: 

A.  Method  2  is  being  used; 

B.  An  amendment  to  a  prospectus  for  a 
Rule  415  Offering  is  filed  with  respect  to  a 
material  change  that  occurred  during  a  period 
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««rhen  offers  and  sales  cf  securities  ere  fceing 
madefy  an  underwriter  in  Canada;  and 

C  Sudi  proapeClus  tfid  not  coidain  a 
certificate  <rf  a^  uiidei  aridei  af  the  type 
referred  to  in  paragraph  Z(b)0)  ^  i^* 
appendix 

Sudi  undenvriter  shaQ  resign  the  certificate 
that  It  previously  provided  pursnant  to 
Paragr^h  2(b)  (U)  of  this  Appendix  hi  the 
prospectus  anpplement  describing  the 
securities  being  so  offered. 'nds  resigned 
underwriters*  certificate  shafl  be  filed  with 
the  appficaUe  securities  regriatoiy 
auth^ties  concnrrendy  with  dw  emendmetiL 

Appendix  **B”  to  National  Mugr  Statamaal 
No.  dS  fieoBBof  SnhesiHlaa  Is  {iiilM&ctiaa 
and  Appointaseatof  Agent  IbrSatirke  of 
Psnoaaa 

A.  Pmep&ctm  Offering  efSeourkieK 

1.  Name  of  Issuer  (the  '’IssueT”): 

2.  Jniudiction  cd  incorporation  of  Issuer 

2.  Address  of  principal  place  of  business  of 
Issuer _ _ 

4.  Description  of  securities  (the 

“Securities-)* _ _ 

&■  t^ste  of  ^iro^^pectiis  f^he  ^^^h*o^^pe^Aus**l 
pursnant  to  whhdi  the  fiecuilties  mo  oRw^: 

&  Naase  of  agent  (the  -Agent**) ; 

7.  Addreea  for  aervke  of  praoeaa  of  Agent 
in  Canada: _ _ 

A  Hw  faauer  dee^nataa  and  appoints  die 
Agent  M  the  addreoa  of  the  Ageat  stated 
eboae  at  its  a^nt  upwiasfaooi  may  be  served 
any  notice,  pleading,  aidipoenx  suaanos  or 
ot^prooeae  in  aay  action,  investigation  or 
admhtiatrativa.  criaiaal,  qaasi-criarinal. 
penal  or  othar  proceeding  (the  -fhooeeding”) 
ariaing  ont  of  orrelaling  ts  or  conoeraiflg  the 
distribatioa  of  the  Seoarities  made  ar 
purported  te  he  made  pucanant  to  the 
Ihwpectaaortiseobhgatienaofthelssueras 
a  reporting  isaaec,  and  tnavocflUy  audves 
any  right  to  raise  as  a  defence  in  any  suck 
IVoceeding  any  alleged  lack  of  jurisdictimi  to 
bring  each  ftooeedmg. 

A  71w  Issuer  iirevocably  and 
uncondltMMiaUy  submits  to  the  non-exdusive 
jurisdiction  oL 

(a)  the  judicial,  quasi-judiciid  and 
administrative  tribiuiels  tJ  each  of  fhe 
proviooes  (aad  territories]  of  Canada  in 
which  the  Securities  are  distributed  pursuant 
to  the  Aospectua;  and 

(b)  any  administrative  proceeding  in  any 
so^  province  (or  territory],  in  any 
Proceeding  arising  out  of  or  related  to  or 
concerning  the  distribution  of  the  Securities 
made  or  purported  to  be  made  pursuant  to 
the  Proapactus. 

10.  Until  six  years  after  it  has  ceased  to  he 
»  reporting  issuer  hi  any  Canadian  province 
or  territory,  the  Issuer  shall  file  a  new 
Submission  to  Jurisdiction  and  Appouitmeiti 
of  Agent  for  Service  of  Ibocess  in  the  form 
hereof  at  least  30  days  prior  to  termination  of 
this  Submission  to  furi^ction  and 
Appointment  of  Agent  for  Service  of  Process 
for  any  reason  whatsoever. 

n.  Until  rix  years  alter  it  has  ceased  to  be 
a  reportirtg  issuer  in  any  Canadian  province 
or  territory,  the  Issuer  Aall  file  an  amended 


Subntisshm  to  Jurisdictiennnd  AppotMbnsnt 
of  Agent  for  Service  of  Aocess  at  least  30 
days  prior  to  any  change  in  the  nasae  or 
above  addieee  of  the  Agent 

12.  Ibis  Siriniuasion  to  Juriadtetkin  and 
Appotntnent  of  Agerit  for  Sarvice  of  fVocaas 
slnd  be  governed  by  and  coBStruad  in 
accordance  with  the  laws  of 

_ (proviBoe  of  above  address 

of  Agent). 

Dated] - 

(Issuer) 

By;  - 

(Name  and  title) 

The  endetslgned  oooepte  the  appointaxent 
as  agent  for  amvioe  of  pnaoeas  of 

_ (issnat)  pumMBt  te  the 

terms  and  conditinw  of  toe  foregelog 
Appointawat  of  Agent  for  Service  of  Process. 


(Name  and  tide) 

B.  Take-Over  «r  Issaec  Bid 

1.  Name  of  offeror  (the  "Offeror-) : 

2.  furistoctien  of  bteorporatimof  Offeron 

3.  Address  of  principal  place  of  business  of 

Offeror _ _ 

4.  Description  of  securities  (the 

**T*u  riiir^^'*  ***  « 

dCCunuW  j  •  —  I 

5.  Date  of  bid  (the  **Rd**)  for  tiie  Securitier 

6.  Name  of  agent  (the  "Agent*!  * 

7.  Address  for  service  of  process  of  Agent 

in  Canada: _ _ 

A  The  Offeror  designates  and  appoints  the 
Agent  at  the  address  of  the  Agent  stated 
a^ve  as  its  agent  upon  whom  may  be  served 
any  notice,  pleading,  subpoena,  summons  or 
other  process  in  any  action,  investigation  or 
administrative.  criminaL  quasi-criminal, 
penal  or  other  proceeding  (toe  "IVoceeding-) 
arising  out  d  or  rela  ting  to  or  concerning  toe 
Bid  (insert  for  securities  exchange  bids — ^or 
the  obligations  of  the  Offeror  as  a  reporting 
nsuer"] ,  and  krevocably  waives  any  right  to 
raiae  as  a  defence  in  any  such  Prooeedi^ 
any  alleged  lack  of  juiisdiction  to  bring  sudi 
Proceeding. 

AThe  OCEeror  Inavocably  and 
uncaoditioaaUy  submits  to  the  non-exclusive 
jurisdiotioa  oh 

(a)  The  judicial,  qusii-jiidicial  and 
adaiaistrative  tribunals  of  each  of  the 
pnmaces  ]aad  tocritories]  of  Canada  in 
which  the  Bid  is  made:  and 

(b)  Any  adminiatrative  proceeding  in  any 
such  province  (or  tenitaq^ 

In  any  iVocaediag  arising  out  d  «r  related  to 
or  ctmeenang  the  Bid. 

lA  Until  ebc  yean  from  the  date  of  the  Bid, 
the  Offeror  shaB  itie  a  new  Sabmission  to 
Jurisdiction  and  Appointment  of  Ageat  far 
Service  cf  Process  in  toe  farm  hereof  at  least 
30  days  prior  to  terausaticB  of  ifaia 
Subndssion  to  (uifsdictioa  aad  Appointxnenl 
of  Agent  for  Service  of  Process  for  any  reason 
whatsoever. 

11.  Until  oix  s«on  iroin  the  date  of  the  Bid, 
the  Offeror  rinA  file  an  anwoded  Submission 
to  furisdiction  and  Appoiatmeot  of  Agent  for 


Service  of  IVooess  at  laaet  30  days  prior  to 
any  change  in  the  name  or  above  nddraes  of 
the  Agent 

U.  Thb  Sobnissiaa  to  (uriarfictioD  aad 
Appointiiiantcf  Agent  far  Service  of  fVocesa 
siuM  be  govenwd  by  and  oonstraed  in 
accordance  arith  the  laws  nf 

_ (provinoe  of  above  adifaess 

of  Agent). 

Dated: 

(Offeror) 

Sy;  - 

(Nome  and  tide) 

The  undenigned  aocepte  the  appointment 
as  ageat  for  service  of  prooess  of 

_ (Offeror)  pursuaid  to  toe 

terBic  and  oondttioas  of  toe  foregoing 
Appointreent  of  Agent  for  Service  of  ftooess. 
Dateto - 

(Agent) 

By;  - 

(Nune  and  title) 

C.  Trust  hdentvre 

1.  Name  of  trustee  (the  "Trustee**): 

2.  Jurisdiction  of  incorporation  of  Trustee: 

A  Address  of  principal  placer^  business  of 
Trustee; _ _ 

4.  Descriptioa  of  securities  (the 

“Securities*’) : _ _ 

5.  Date  of  tnist  indentare  (the  -indeiUiire“) 
pursaant  to  which  the  Securkies  are  issued: 

A  Name  of  agent  (the  "Agent") : 

7.  Address  far  service  of  process  of  Agent 
in  Canada: - - 

A  The  Trustee  designatse  and  appoints  the 
Agent  at  toe  address  of  the  Agent  stated 
above  as  its  agent  upon  whom  nay  be  served 
any  notice,  plesdiog.  s^rptwaa.  summons  or 
other  process  te  any  acti^  tevestigation  ur 
adadnistrativa,  crininaL  qoasi-ctteiiaaL 
peml  or  other  prooeedkig  (the  -ftotmaduig-) 
arising  out  of  or  relating  to  or  coaoerniiig  the 
Indenture,  and  irrevociMy  «vaives  aay  right 
to  raise  as  a  defence  in  any  such  Procaetong 
any  alleged  lade  of  jurisdiction  tabling  such 
Proceeding. 

A.  The  Trostee  krevocably  and 
unconditionally  submits  te  the  non-exclasive 
jurisdiction  ofi 

(a)  The  judicial,  qnasi-jndicial  aad 
administrative  tribunals  of  each  of  toe 
provinces  (and  territories]  of  Canada  in 
which  toe  Securities  are  issued;  and 

(b)  Any  administrative  proceeding  In  any 
such  province  (or  territoiy]. 

In  any  Proceeding  arising  out  of  or  related  to 
orconoeniiitg  the  Inionture. 

lA  Until  six  years  bora  the  termination  of 
the  Indenture,  the  Tritetee  shall  file  a  new 
Subndseton  to  Jurisdiction  and  Appointment 
of  Ageat  for  Service  of  Process  in  the  form 
hereof  at  least  30  days  prior  to  tenuiaation  of 
this  Sabmissioa  to  Jorisdictioa  and 
Appointawnt  of  Agent  for  Service  d  Prooess 
for  any  reason  whatsoever. 

IL  Until  six  jmrs  faom  the  termination  of 
toe  Indentiire.  the  Trustee  shaU  file  an 
amended  Submission  to  Jurisdiction  aud 
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Appointment  of  Agent  for  Service  of  Process 
at  least  30  days  prior  to  any  change  in  the 
name  or  above  address  of  the  Agent. 

12.  This  Submission  to  Jurisdiction  and 
Appointment  of  Agent  for  Service  of  Process 
shall  be  governed  by  and  construed  in 
accordance  with  the  laws  of 

_ [province  of  above  address 

of  Agent]. 


Dated; 


(Trustee) 

By:  - 

(Name  and  title) 

The  undersigned  accepts  the  appointment 
as  agent  for  service  of  process  of 
_ [Trustee]  pursuant  to  the 


terms  and  conditions  of  the  foregoing 
Appointment  of  Agent  for  Service  of  Process. 
Dated: - 


^ent) 

(Name  and  title) 

[FR  Doc.  91-15402  Filed  6-28-91;  8:45  am] 
BnajNQ  CODE  soio-oi-** 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  129 

[Docket  No.  26460;  Arndt  No.  129-22] 

RIN  2t20-AD94 

Foreign  Air  Carrier  Security  Programs 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  The  FAA  is  amending  the 
Federal  Aviation  Regiilations  to  require 
foreign  air  carriers  that  land  or  take  off 
in  the  United  States  to  provide 
passengers  a  level  of  protection  similar 
to  the  level  of  protection  provided  by 
U.S.  air  carriers  at  the  same  airport.  To 
ensure  that  foreign  air  carrier  security 
programs  contain  procedures  which 
provide  a  similar  level  of  protection,  the 
Administrator  could  amend  those 
programs  according  to  the  procedures  in 
this  rule.  This  action  is  needed  to  ensure 
that  appropriate  security  measures  are 
implemented  by  foreign  air  carriers 
operating  into  and  out  of  the  United 
States,  lliis  action  also  implements 
Congressional  legislation  enacted  on 
November  16, 1990.  The  intended  effect 
of  this  rule  is  to  increase  the  safety  and 
security  of  passengers  aboard  foreign  air 
carriers  on  flights  to  and  from  the 
United  States  by  reducing  the  risk  of 
fatalities  and  property  damage 
attributable  to  criminal  acts  against  civil 
aviation. 

EFFECTIVE  DATE:  July  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Max  D.  Payne,  Civil  Aviation  Security 
Policy  and  Standards  Division  (ACP- 
110),  Federal  Aviation  Administration, 
800  Independence  Ave.  SW., 

Washington,  DC  20591;  telephone  (202) 
267-7839. 

SUPPLEMENTARY  INFORMATION: 
Background 

Statement  of  the  Problem 

Attacks  against  civil  aviation  have 
increased  in  sophistication  over  the  past 
decade.  As  a  result,  security  has  become 
an  even  greater  concern  of  the  aviation 
community.  Over  1,000  passengers  on 
civil  aircraft  from  14  different  member 
states  of  the  International  Civil  Aviation 
Organization  (ICAO)  have  died  as  the 
result  of  criminal  acts  against  civil 
aviation  in  the  last  10  years.  Sabotage 
and  hijacking  of  civil  aircraft  are 
worldwide  problems  requiring  a  unified, 
global  solution. 


History 

The  FAA’s  present  Civil  Aviation 
Security  Program  was  initiated  in  1973. 
part  129  of  the  Federal  Aviation 
Regulations  (FAR)  governs  the 
operations  of  foreign  air  carriers  that 
hold  a  permit  issued  by  the  Department 
of  Transportation  (DOT)  under  section 
402  of  the  Federal  Aviation  Act  or  that 
hold  another  appropriate  economic  or 
exemption  authority  issued  by  DOT.  The 
foreign  air  carrier  security  regulations 
were  promulgated  in  1976  (41  FR  30106; 
July  22, 1976), 

The  FAA  issued  an  amendment  to 
FAR  S  129.25(e)  in  1989  (54  FR  11116; 
March  16, 1989)  that  requires  foreign  air 
carriers  flying  to  or  from  the  U.S.  to 
submit  their  security  programs  to  the 
FAA  for  acceptance  by  the 
Administrator.  The  programs  must 
describe  the  procedures,  facilities,  and 
equipment  that  foreign  air  carriers  will 
use  to  ensure  the  safety  of  persons  and 
property  traveling  by  air.  The  rule 
applies  to  foreign  air  carrier  operations 
at  United  States  airports  and  at  foreign 
airports  that  are  last  points  of  departure 
prior  to  landing  in  the  United  States. 

With  respect  to  that  portion  of  a 
security  program  dealing  with  airports 
that  are  identifled  as  last  points  of 
departure  to  the  United  States,  foreign 
air  carriers  may  refer  the  FAA  to  the 
appropriate  foreign  government 
authorities  that  implement  security 
procedures  (54  FR  25551;  Jime  15, 1989). 

Currently,  138  foreign  air  carriers  are 
required  to  submit  security  programs, 
and  all  have  done  so.  The  programs 
contain  sensitive  security  procedures 
and  are  not  available  to  the  public,  in 
accordance  with  14  CFR  Part  191  (4l  FR 
53777;  December  9, 1976),  which 
establishes  the  requirements  for 
withholding  security  information  ffom 
disclosure  under  the  Air  Transportation 
Security  Act  of  1974  (Pub.  L  93-366). 

On  January  29, 1991,  the  FAA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
(56  FR  4328;  February  4, 1991)  that  set 
forth  a  proposed  amendment  to  FAR 
i  129.25(e).  In  the  NPRM,  the  FAA 
proposed  to  provide  procedures  to 
amend  foreign  air  carrier  security 
programs  to  ensure  those  programs 
provide  passengers  with  a  level  of 
protection  similar  to  that  provided  under 
the  security  programs  of  U.S.  air  carriers 
serving  the  same  airports. 

Terrorism  and  other  criminal  acts 
against  civil  aviation  are  global  in 
nature.  Access  to  the  air  transportation 
system  may  be  attempted  through 
airports  in  coimtries  far  from  the 
terrorist’s  intended  target  where  the 
perceived  threat  to  that  nation’s 
interests  is  not  high  and  the  security 


measures  accordingly  are  less  stringent. 
To  prevent  terrorist  acts,  aviation 
security  standards  must  be  raised 
worldwide.  The  Secretaries  of  State  and 
Transportation  are  committed  to  both 
multilateral  and  bilateral  consultations 
and  negotiations  to  strengthen  and 
improve  aviation  security  standards  in 
all  countries.  The  United  States  has 
already  reached  agreement  with  57 
countries  on  the  addition  of  aviation 
security  articles  to  their  bilateral  air 
transport  agreements. 

Aviation  Security  Improvement  Act  of 
1990 

On  November  16, 1990,  the  President 
signed  the  Aviation  Security 
Improvement  Act  of  1990  (Pub.  L.  101- 
604)  (the  Act).  It  permits  the 
Administrator  of  the  FAA  to  accept  a 
foreign  air  carrier  security  program  only 
if  the  Administrator  determines  that  the 
security  program  provides  passengers 
with  a  level  of  protection  similar  to  that 
provided  imder  the  security  programs  of 
U.S.  air  carriers  serving  the  same 
airports. 

Background  of  the  Rule 

The  FAA  is  amending  part  129  to 
ensure  that  all  foreign  air  carriers  that 
land  or  take  off  in  the  United  States 
adopt  and  use  a  security  program  that 
provides  passengers  a  level  of 
protection  similar  to  the  level  of 
protection  provided  by  U.S.  air  carriers 
serving  the  same  airport. 

The  FAA  is  also  amending  part  129  to 
provide  procedures  to  amend  foreign  air 
carrier  security  programs  in  the  interest 
of  safety  in  air  transportation  or  in  air 
commerce  and  in  the  public  interest.  The 
procedures  for  the  amendment  of  foreign 
air  carrier  security  programs  closely 
parallel  the  procedures  in  part  108  for 
the  amendment  of  U.S.  air  carrier 
security  programs.  Except  in  an 
emergency,  proposed  amendments  will 
be  issued  to  the  foreign  air  carrier  for 
comment  prior  to  adoption.  A  specifled 
period  of  time  would  be  set  aside  for  the 
submission  of  comments  and  the 
implementation  of  any  amendment 
adopted.  In  an  emergency,  when  it  is 
impractical  or  contrary  to  the  public 
interest  to  follow  normal  procedures 
providing  time  for  comments,  the 
Administrator  may  amend  a  security 
program  effective  on  the  date  it  is 
received  by  the  foreign  air  carrier. 

Foreign  air  carrier  secmnty  programs 
may  be  amended  to  implement 
enhanced  security  procedures  at 
airports  where  the  FAA  has  identified 
an  increased  risk  to  passengers  and  the 
Administrator  determines  that  such 
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procedures  are  necessary  to  provide 
passengers  a  similar  leviri  of  protecdon. 

Discusaon  of  Comments 

The  FAA  received  comments  from 
nine  foreign  air  carriers,  one  U,&  air 
carrier  association,  one  foreign  air 
carrier  association,  five  U,S. 
crearmember  organizations,  and  a 
United  States  Senator.  A  diplomatic 
note  jointly  submitted  by  15  foreign 
governments  was  also  placed  in  ^ 
docket  Several  of  the  comments  from 
foreign  air  carriers  contained  virtually 
identical  arguments.  The  foreign 
commeaters  were  generally  opposed  to 
the  proposed  rule  or  coix:emed  that  it 
could  supersede  the  process  of  bilateral 
consultation  and  negotiation.  Comments 
from  interested  parties  in  the  United 
States  generally  argued  that  the 
proposed  rule  ^ould  be  modified  to 
require  identical  rather  than  similar, 
security  procedures  for  foreign  air 
carriers  and  U.S.  air  carriers. 

The  predominant  theme  of  comments 
opposing  the  proposed  rule  was  the 
impact  on  relationships  between  the 
United  States  and  other  countries.  Nine 
comments  and  the  diplomatic  note 
expressed  concerns  for  the  legality  and 
consistency  of  the  rule  with  the 
Convention  on  International  Civil 
Aviation  (Chicago  Convention),  in 
particular  Annex  17;  the  legality  and 
consistency  of  the  proposed  rule  with 
current  bilateral  air  transport 
agreements;  and  the  possible  effect  on 
the  sovereignty  of  foreign  countries. 
These  concerns  focused  primarily  on  the 
application  of  the  proposed  rule  to 
foreign  air  carrier  operations  at  foreign 
airports. 

Nine  commenters  argued  tiiat  tiie  rule 
is  inconsistent  with  the  Chicago 
Convention  and  its  Aimex  17.  The 
United  States  has  been  a  leader  in 
developing  the  International  Qvil 
Aviation  Organization’s  (ICAO) 
multilateral  Security  Standards  and 
Recommended  Practices,  which  are 
incorporated  into  Annex  17  of  the 
Chicago  Convention.  These  standards 
are  continually  reviewed  and  updated. 
The  United  States  actively  engages  in 
bilateral  consultations  to  coordinate  and 
improve  aviation  security  policies  and 
procedures  and  attempts  to  resolve 
disagreements  with  foreign  governments 
as  quickly  and  amicably  as  possible. 

More  important  this  rule  is  consistent 
with  the  precepts  of  the  regime 
established  by  the  Chicago  Convention. 
Article  1  of  the  Convention  recognizes 
the  complete  and  e3(clusive  sovereignty 
of  each  State  over  the  airspace  above  its 
territory.  Inherent  in  this  sovereignty  is 
the  right  of  each  State  to  protect  its 
inhaUtants  fiom  possible  threats  to 
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their  safety  from  foreign  aircraft 
entering  that  airspace.  An  aircraft  not 
subjected  to  adequate  security  controls 
at  the  last  point  of  departure  in  another 
country  may  well  be  the  target  of  an  act 
of  unlawful  interference  or  sabotage, 
posing  a  hazard  to  the  safety  of  the 
inhabitants  of  the  country  into  whidi 
that  aircraft  operates.  The  Chicago 
Convention  recognizes  this  fundamental 
right  in  Article  11.  This  Article  provides 
that 

the  laws  and  regulations  of  a  contracting 
State  relating  to  the  admission  to  or 
departure  from  its  territory  of  aircraft 
engaged  in  international  air  navigation,  or  to 
the  operation  and  navigation  of  such  aircraft 
while  writfain  its  territocy,  *  *  *  shall  be 
complied  with  by  such  aircraft  upon  entering 
or  departing  from  or  while  within  the  tenitoiy 
of  that  State. 

Nothing  in  the  rule  detracts  from  the 
basic  r^t  established  by  the 
Convention. 

Six  foreign  air  carriers  commented 
that  the  rule  should  require  the 
Administrator  to  consult  with  foreign 
govmmments  prior  to,  or  in  lieu  ol 
amending  the  procedures  in  a  forei^  air 
carrier's  security  program  applicable  at 
a  foreign  airport  Three  commenters 
expressed  their  concern  that  foreign  air 
carriers  would  not  be  able  to  comply 
with  the  rule  when  a  foreign  government 
and  the  United  States  Government 
disagree  as  to  the  appropriate  security 
procedures.  The  diplomatic  note  also 
luged  the  FAA  to  add  a  clause  to  the 
proposed  regulation  that  would  affirm 
the  intention  of  the  United  States 
Government  to  consult  with  foreign 
governments  whenever  enhanced 
security  procedures  are  envisaged  at  a 
foreign  airport. 

The  FAA  is  acutely  aware  of  the 
United  States  obligations  under  its 
bilateral  air  transport  agreements,  the 
Chicago  Convention,  and  other 
intemationa!  agreements.  United  States 
policy,  established  by  section  201(aKl) 
of  the  Act  is  to  seek  bilateral 
agreements  with  foreign  governments  to 
achieve  aviation  security  objectives. 

The  FAA  stated  in  the  preamble  of  the 
NPRM  that  except  in  an  emergency,  it 
will  consult  with  the  concerned  forei^ 
government  authorities  whenever 
enhanced  security  procedures  are 
deemed  necessary  at  a  foreign  airport 
The  United  States  Government 
reemphasizes  its  intention  to  consult 
with  foreign  government  authorities  and 
seek  bilateral  and  multilateral 
agreements  in  accordance  with  United 
States  policy. 

A  restatement  of  United  States  policy 
would  not,  however,  be  appropriate  in 
the  language  of  the  regulation  itself. 

FAR  part  129  regulates  the  operations  of 


foreign  air  farriers  only.  A  requirement 
plac^  in  FAR  part  129  should  not 
regulate  the  FAA  or  the  Department  of 
State  ki  the  conduct  of  relations  with 
foreign  governments. 

Five  other  commenters  raised  the 
question  of  consistency  with  United 
^tes  bilateral  air  transport 
agreements.  These  commenters  argued 
that  the  proposed  rule  is  inconsistent 
with  bilateitd  air  transport  agreements 
or  is  superseded  by  a  particular  bilateral 
agreement  and  would,  therefore,  have 
no  effect  in  that  country.  United  States 
bilateral  air  transport  agreements  are 
not  identical  in  all  their  provisions  but 
are  uniform  with  respect  to  certain 
provisions.  Among  the  uniform 
provisions  is  an  obligation,  consistent 
with  the  requirement  of  Article  11  of  the 
Chicago  Convention,  that  States  require 
their  airlines  to  comply  with  the  rules 
governing  entry  into,  departure  from, 
and  operation  within  the  territory  of  the 
other  contracting  States,  lilts  is  such  a 
nde. 

The  applicability  of  the  rule  to  foreign 
air  carrier  operations  at  foreign  airports 
that  are  last  points  of  departure  to  the 
United  States  is  necessary  in  order  for 
the  FAA  to  ensure  that  foreign  air 
carrier  operations  into  U.S.  territory 
provide  a  level  of  protection  similar  to 
that  provided  by  U.S.  air  carriers  at 
those  airports.  The  FAA  also  recognizes 
that  government  authorities,  and  not  air 
carriers,  perform  security  procedures  at 
many  foreign  airports. 

The  notice  of  implementation  policy 
published  on  June  15, 1989  (54  FR  25551) 
sets  forth  a  policy  that  foreign  air 
carriers  could  refer  the  FAA  to  the 
appropriate  government  authorities  for 
information  regarding  the 
implementation  of  security  procedures. 
That  policy  remains  in  effect  The  FAA 
will  look  first  to  the  foreign  government 
authorities  named  by  the  foreign  air 
carrier  to  obtain  the  information 
necessary  to  determine  if  a  foreign  air 
carrier’s  security  program  is  acceptable. 

Eight  foreign  air  carriers  objected  to 
the  proposed  procedures  by  which  the 
Administrator  could  amend  a  foreign  air 
carrier's  security  program.  Six  foreign 
air  carriers  argued  that  the  FAA  should 
give  notice  of  the  specific  deficiencies 
identified  in  a  foreign  air  carrier's 
security  program  and  an  opportunity  to 
address  those  deficiencies,  prior  to  the 
Administrator's  amending  its  security 
program.  The  proposed  rule  clearly 
stated  that  the  Administrator  would 
notify  the  foreign  air  carrier,  in  writing, 
of  a  proposed  amendment  and  fix  a 
period  of  not  less  than  45  days  for  the 
foreign  air  carrier  to  submit  comments, 
unless  there  is  a  finding  of  an  ^ergency 
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requiring  immediate  action  with  respect 
to  safety  in  air  transportation. 

The  proposed  rule  also  included 
procedures  by  which  the  foreign  air 
carrier,  except  in  an  emergency,  may 
request  the  Administrator  to  reconsider 
an  amendment  to  its  security  program, 
and  may  submit  its  own  amendment  for 
acceptance.  The  FAA's  mandate  to 
exercise  regiilatory  authority  over  air 
carriers  also  provides  that  an  exemption 
may  be  granted  when  the  air  carrier  can 
demonstrate  that  an  alternative 
procedure  will  provide  an  equivalent 
level  of  safety.  The  FAA  will  not  act 
unilaterally  to  amend  foreign  air  carrier 
security  programs  except  in  an 
emergency.  In  those  instances  where  the 
implementation  of  an  amendment  would 
require  signiHcant  activities  occurring 
•  outside  of  United  States  territory,  the 
United  States  Government  will 
endeavor  to  consult  in  advance  with  the 
foreign  government  in  whose  territory 
such  activities  would  occur. 

Two  foreign  air  carriers  speciflcally 
objected  to  the  proposed  rule  on  the 
grounds  that  Congress  had  not  included 
any  provision  to  amend  foreign  air 
carrier  security  programs  in  Ae  Act.  The 
Act  provides  that  the  Administrator 
"shall  require”  foreign  air  carriers  to 
employ  equivalent  procedures  where 
such  procedures  are  necessary  to  ensure 
passengers  are  provided  a  similar  level 
of  protection.  The  Act  further  provides 
that  the  Administrator  “shall  take  such 
action  as  may  be  necessary”  to  ensure 
that  previously  accepted  foreign  air 
carrier  security  programs  also  provide 
passengers  a  similar  level  of  protection. 
The  rule  implements  statutory  authority 
and  establishes  regulatory  authority  to 
implement  these  provisions  of  the  Act. 

One  commenter  observed  that  the 
proposed  rule  did  not  specify,  and 
foreign  air  carriers  were  not  apprised  of, 
the  security  procedures  that  might  be 
required  by  an  amendment  to  a  foreign 
air  carrier’s  security  program.  The 
commenter  said  that  foreign  air  carriers 
could  not  meaningfully  comment  on  the 
NPRM  without  knowing  what 
substantive  changes  to  their  security 
programs  were  being  contemplated  by 
FAA.  The  specific  security  procedures  to 
be  used  by  a  foreign  air  carrier  are 
sensitive,  not  available  under  FAR  part 
191,  and  not  disclosed  in  public 
documents  such  as  the  NPRM.  The  FAA 
has  developed  enhanced  security 
procedures  to  be  implemented  by 
foreign  air  carriers  where  the  FAA  has 
identified  an  increased  risk  to 
passengers.  The  procedures  to  be 
implemented  may  be  modiRed  or 
selectively  implemented  to  address  the 
situation  at  hand.  The  FAA  will  notify 


the  foreign  air  carrier  of  any  proposed 
amendments  to  its  security  program  in 
accordance  with  the  procedures 
established  by  the  rule. 

Five  commenters  recommended,  but 
seven  commenters  objected  to,  identical 
security  procedures  for  U.S.  air  carriers 
and  foreign  air  carriers.  One  commenter 
asserted  that  the  proposed  rule  fell  short 
of  FAA’s  mandate,  liie  Act  does  not 
specify  identical  procedures  as  the 
means  of  providing  a  similar  level  of 
protection.  'The  Act  also  requires 
bilateral  and  multilateral  negotiations  to 
achieve  security  objectives. 

The  threat  to  air  carriers  from 
different  countries  varies  widely  and 
may  change  at  any  time  at  any  airport. 
Rigid  application  of  identical  security 
procedures  at  all  airports  may  not 
necessarily  improve  the  security  posture 
of  each  foreign  air  carrier  and  would 
impose  a  burden  not  reasonably  related 
to  the  threat.  The  FAA  will  require,  in 
consultation  with  foreign  governments, 
equivalent  procedures  at  airports  where 
the  Administrator  has  determined  that 
such  procedures  are  necessary  to 
provide  passengers  a  similar  level  of 
protection. 

Two  commenters  also  took  issue  with 
the  FAA’s  statement  in  the  NPRM  that 
“the  perceived — and  often  the  actual — 
threat  directed  at  the  air  carriers  of 
various  nations  varies  widely.”  These 
commenters  asserted  that  the  FAA  is 
fostering  a  “misperception”  that  it  is 
safer  to  fly  on  foreign  air  carriers  than  it 
is  to  fly  on  U.S.  air  carriers.  The  FAA 
has  implemented  a  security  system 
second  to  none  to  ensure  that 
passengers  may  safely  travel  aboard 
U.S.  air  carriers  anywhere  in  the  world. 
The  proposed  rule  did  not  mean  to  imply 
that  passengers  are  at  greater  risk  flying 
on  U.S.  air  carriers,  for  such  is  not  the 
case.  Rather,  the  intent  of  the  rule  is  to 
ensure  that  passengers  are  not  at  greater 
risk  flying  on  foreign  air  carriers. 

The  risk  to  passengers  traveling 
aboard  a  foreign  air  carrier  must  be 
compared  with  the  risk  to  passengers 
flying  U.S.  air  carriers  at  the  same 
location.  It  is  unwarranted  to  assume 
that  passengers  on  all  foreign  air 
carriers  are  equally  at  risk  wherever 
they  may  fly.  Many  foreign  air  carriers 
have  never  experienced  an  act  of 
unlawful  interference  or  sabotage,  but 
could  be  threatened  at  an  airport  if  the 
security  posture  at  that  airport 
deteriorates.  Other  foreign  air  carriers 
face  a  high  threat  but  have  implemented 
security  procedures  that  reduce  the  risk. 
The  FAA  does  not  believe  that 
equivalent  security  procedures  are 
needed  for  all  foreign  air  carriers  at  all 


airports  to  provide  passengers  a  similar 
level  of  protection. 

One  commenter  questioned  the  FAA’s 
cost  estimates  as  seriously  understated. 
'The  enhanced  procedures  do  not  require 
sophisticated  technology  or  lengthy 
training  that  would  be  difficult  or 
excessively  costly  to  implement.  The 
FAA  believes  that  the  cost  estimates 
may  well  be  overstated  both  in  terms  of 
the  scope  of  application  of  the  enhanced 
procedures  and  the  cost  of  labor  to 
implement  them  at  foreign  airports. 

Another  commenter  stated  that  the 
costs  estimated  by  FAA  were  so  low 
that  it  would  be  an  “insignificant 
burden”  to  require  identical  security 
procedures  for  all  air  carriers.  The  FAA 
does  not  believe  that  security 
procedures  should  be  required  only  for 
the  sake  of  uniformity.  'The  objective  of 
the  rule  is  to  achieve  a  similar  level  of 
protection,  not  a  similar  level  of 
expenditure. 

Regulatory  Evaluation  Summary 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action.  'This  summary 
and  the  ^11  evaluation  quantify,  to  the 
extent  practicable,  estimated  costs  to 
the  private  sector,  consumers,  Federal, 
State  and  local  governments,  as  well  as 
anticipated  beneHts. 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefrts  to  society  for  the 
regulatory  change  outweigh  potential 
costs.  ’The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  “major”  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  “major”  rule  is  one  that  is 
likely  to  result  in  an  annual  increase  in 
consumer  costs,  a  significant  adverse 
effect  on  the  economy  of  $100  million  or 
more,  a  major  increase  in  consiuner 
costs,  or  a  significant  adverse  efiect  on 
competition. 

’The  FAA  has  determined  that  this  rule 
is  not  “major”  as  defined  in  the 
executive  order,  therefore,  a  full 
Regulatory  Impact  Analysis,  which 
includes  the  identification  and 
evaluation  of  alternatives  to  this  rule, 
has  not  been  prepared.  Instead,  the 
agency  has  prepared  a  more  concise 
document  termed  a  regulatory 
evaluation  that  analyzes  only  this  rule 
without  identifying  alternatives.  In 
addition  to  a  summary  of  the  regulatory 
evaluation,  this  section  also  contains  the 
Regulatory  Flexibility  Determination 
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required  by  the  Regulatory  Flexibility 
Act  and  an  International  Trade  Impact 
Analysis.  If  more  detailed  economic 
information  is  desired,  the  reader  may 
refer  to  the  full  regulatory  evaluation 
contained  in  the  docket. 

Comments  on  the  NPRM  for  this  rule 
were  received  from  a  total  of  eighteen 
individuals,  air  carriers,  governments, 
and  associations.  Only  one  commenter, 
an  association  of  foreign  air  carriers, 
addressed  the  economic  evaluation  of 
the  proposed  rule.  The  FAA  does  not 
Hnd  any  of  the  comments  on  the 
preliminary  regulatory  evaluation  to  be 
compelling,  and  as  such,  no  changes 
have  been  made  here.  Again,  the  reader 
is  referred  to  the  full  regulatory 
evaluation  contained  in  the  docket  for 
the  complete  response  to  comments 
regarding  the  economic  evaluation. 

Cost/Benefit  Comparison 

Under  the  authority  of  the 
amendment,  existing  foreign  air  carrier 
security  programs  may  be  amended  by 
adding  enhanced  security  procedures  for 
flights  departing  to  the  United  States. 
The  enhanced  procedures  would  be 
activated  when  and  where  the  FAA 
identifies  an  increased  risk,  and  the 
Administrator,  in  consultation  with  the 
foreign  government  whenever  possible, 
determines  that  such  procedures  are 
necessary  to  provide  passengers  a 
similar  level  of  protection  as  that 
provided  by  U.S.  air  carriers  serving  the 
same  airport. 

Since  the  extent  to  which  these 
enhanced  procedures  will  be  activated 
is  dependent  on  unknown  future  risk 
conditions,  a  deHnitive  estimate  of  the 
total  costs  attributable  to  the  rule  is  not 
possible.  Accordingly,  this  evaluation 
includes  estimates  of  the  unit  costs  that 
would  be  incurred  to  employ  the 
enhanced  procedures  for  a  range  of 
application  levels. 

Work-load  estimates  for  twelve 
enhanced  security  procedures  were 
developed  by  the  FAA.  The  unit  costs 
for  each  procedure  were  multiplied  by 
appropriate  operations  data  to 
determine  the  expected  cost  per 
departure  and  the  average  annual  costs 
per  station,  per  foreign  air  carrier,  and 
for  all  carriers  that  are  subject  to  the 
provisions  of  the  rule. 

On  average,  the  FAA  estimates  that 
the  enhanced  security  procedures  will 
increase  costs  by  $349  per  airplane 
departure  during  the  first  year  at  those 
stations  where  the  procedures  are 
applied.  The  average  annual  costs  for 
larger  aggregations  are  estimated  at 
$238,000  per  station,  $510,000  per  foreign 
air  carrier,  and  a  maximum  potential 
total  of  $49.5  million  if  the  enhanced 
procedures  are  activated  for  all  foreign 


air  carrier  flights  into  the  U.S.  for  1  year. 
The  worldwide  risk  conditions  that 
would  be  necessary  to  activate  these 
procedures  for  all  flights  by  all  foreign 
air  carriers  are  unprecedented  and  are 
considered  to  be  unlikely. 

Based  on  previous  experience,  the 
FAA  estimates  that  not  more  than  10 
percent  of  foreign  air  carrier  stations  are 
likely  to  operate  under  the  enhanced 
security  procedures  at  any  given  time. 
Applying  this  assumption,  the  most 
likely  cost  of  the  amendment  will  not 
exceed  $4.9  million  per  year. 

For  comparison  purposes,  it  is 
estimated  that  the  average  economic 
valuation  of  a  terrorist  explosion 
incident  ranges  between  $94  and  $104 
million,  not  counting  injuries  or 
secondary  effects.  These  data  support 
the  position  that  the  rule  will  be  cost- 
beneflcial  if  one  terrorist  explosion 
incident  resulting  in  damages  consistent 
with  the  above  average  monetary 
estimate  is  prevented  over  a  20-year 
period  at  the  expected  level  of  costs,  or 
over  a  2-year  period  at  the  maximum 
estimated  potential  cost  where  the 
enhanced  security  procedures  would  be 
implemented  by  all  affected  foreign  air 
carriers  for  all  flights  to  the  United 
States.  The  determination  that  the  rule 
is  cost-beneflcial  is  further  supported  by 
the  fact  that  the  enhanced  security 
procedures  will  only  be  applied  in  those 
cases  where  the  FAA  has  identified  an 
increased  risk  to  passengers  and  the 
Administrator  has  determined  that  they 
are  necessary. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  rule  has  a 
significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  business 
entities.  FAA  Order  2100.14A, 

Regulatory  Flexibility  Criteria  and 
Guidance,  establishes  threshold  cost 
values  and  small  entity  size  standards 
for  complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions. 

The  FAA  has  determined  that  this  rule 
will  not  directly  affect  U.S.  enterprises 
and,  therefore,  it  will  not  have  an 
economic  impact  on  small  domestic 
entities.  Hiis  evaluation  has  not 
considered  the  impact  on  small  foreign 
entities,  on  the  basis  that  they  are 
external  to  the  scope  of  the  FU^A. 


International  Trade  Impact  Analysis 

The  provisions  of  this  rule  will  not 
affect  U.S.  entities,  but  could  aflect  the 
existing  access  to  U.S.  markets  by 
foreign  interests.  The  rule  requires  that 
the  security  programs  of  foreign  air 
carriers  provide  passengers  a  level  of 
protection  similar  to  the  level  of 
protection  provided  by  U.S.  air  carriers 
serving  the  same  airports.  The  most 
likely  cost  of  the  amendment  will  not 
exceed  $4.9  million  per  year — an 
average  of  $51,000  per  year  per  foreign 
air  carrier  providing  services  to  the 
United  States  from  airports  that  are  also 
served  by  U.S.  air  carriers.  U.S.  air 
carriers  are  already  subject  to  the 
enhanced  security  procedures 
associated  with  this  rule. 

Federalism  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  these  regulations  do  not 
have  sufflcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  statement. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  flndings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  rule  is  not  major  under  Executive 
Order  12291.  In  addition,  the  FAA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule  is 
not  considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26, 1979).  A 
regulatory  evaluation  of  this  rule, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identifled  under  "FOR 
FURTHER  INFORMATION  CONTACT”. 

List  of  Subjects  in  14  CFR  Part  129 

Aircraft,  Air  carrier.  Airports, 

Aviation  safety.  Weapons. 

The  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  129  of  the  Federal  Aviation 
Regulations  (14  CFR  part  129)  as 
follows: 
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PART  129-OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U^-f^GISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

1.  Tbe  authority  citation  for  part  129  is 
revised  to  read  as  follows: 

Aothority:  49  US.C  134&  )354(a),  1338. 
1357, 1421, 1502,  and  1511;  49  U^C.  106(g} 
[Revised  Pub.  L.  97-449.  January  12, 1983]. 

2.  Section  129.25(e)  is  revised  to  read 
as  follows: 

S  129.25  Airplane  security. 

♦  a  *  *  * 

(e)  Each  foreign  air  carrier  required  to 
adopt  and  use  a  security  program 
pursuant  to  paragraph  (b)  ai  this  section 
shall  have  a  security  program 
acceptable  to  the  Administrator.  A 
foreign  air  carrier’s  security  program  is 
acceptabte  only  if  the  Administrator 
finds  that  the  security  program  provides 
passengers  a  level  of  protection  similar 
to  the  level  of  protection  provided  by 
U.S.  air  carriers  serving  the  same 
airports.  Foreign  air  carriers  shall 
employ  procedures  equivalent  to  those 
required  of  U.S.  air  carriers  serving  the 
same  airport  if  tbe  Administrator 
determines  that  such  procedures  are 
necessary  to  provide  passengers  a 
similar  level  of  protection.  The  following 
procedures  apply  for  acceptance  of  a 
security  program  by  the  Administrator 

(1)  Unless  otherwise  authorized  by  the 
Administrator,  each  foreign  air  carrier 
required  to  have  a  security  program  by 
paragraph  (b)  of  this  section  shall 
submit  its  program  to  the  Administrator 
at  least  90  days  before  the  intended  date 
of  passenger  operations.  The  proposed 
security  program  must  be  in  English 
unless  the  Administrator  requests  that 


the  proposed  program  be  submitted  in 
the  oHicial  language  of  the  foreign  air 
carrier’s  country.  The  Administrator  will 
notify  the  fcnoign  air  carrier  of  die 
security  program's  acceptability,  or  the 
need  to  modify  the  proposed  security 
program  for  it  to  be  acceptable  under 
this  part,  within  30  days  after  receiving 
the  proposed  security  program.  The 
foreign  air  carrier  may  petition  the 
Administrator  to  reconsider  the  notice 
to  modify  the  security  program  within  30 
days  after  receiving  a  notice  to  modify. 

(2)  In  the  case  of  a  security  program 
previously  found  to  be  acceptable 
pursuant  to  this  section,  the 
Administrator  may  subsequently  amend 
the  security  program  in  the  interest  of 
safety  in  air  transportation  or  in  air 
commerce  and  in  the  public  interest 
within  a  speciHed  period  of  time.  In 
making  such  an  amendment,  the 
following  procedures  apply: 

(i)  The  Administrator  notifies  the 
foreign  air  carrier,  in  writing,  of  a 
proposed  amendment,  fixing  a  period  of 
not  less  than  45  days  within  which  the 
foreign  air  carrier  may  submit  written 
information,  views,  and  arguments  on 
the  proposed  amendment 

(ii)  At  the  end  of  the  comment  period, 
after  consjklering  all  relevant  material, 
the  Administrator  notifies  the  foreign  air 
carrier  of  any  amendment  to  be  adopted 
and  the  effective  date,  or  rescinds  the 
notice  of  proposed  amendment  The 
foreign  air  carrier  may  petition  the 
Administrate  to  reconsider  the 
amendment  in  which  case  the  effective 
date  of  the  amendment  is  stayed  until 
the  Administrator  reconsiders  the 
matter. 

(3)  If  the  Administrator  finds  that 
there  is  an  emergency  requiring 
immediate  action  widi  respect  to  safety 


in  air  transportatkm  or  in  air  commerce 
that  makes  the  procedures  in  paragraph 
(e)(2)  of  this  section  impractical  or 
contrary  to  the  public  interest,  the 
Administrator  may  issue  an  amendment 
to  the  foreign  air  carrier  security 
program,  effective  without  stay  on  the 
date  the  foreign  air  carrier  receives 
notice  of  it  In  such  a  case,  the 
Administrator  incorporates  in  the  notice 
of  amendment  the  finding  and  a  brief 
statement  of  the  reasons  for  the 
amendment 

(4)  A  foreign  air  carrier  may  submit  a 
request  to  the  Administrator  to  amend 
its  security  program.  Tbe  requested 
amendment  must  be  filed  with  the 
Administrator  at  least  45  days  before 
the  date  the  foreign  carrier  proposes 
that  the  amendment  would  become 
effective,  unless  a  shmler  period  is 
allowed  by  the  Administrator.  Within  30 
days  after  receiving  the  requested 
amendment,  the  A^inistrator  will 
notify  the  foreign  air  carrier  whether  tfie 
amendment  is  acceptable.  The  foreign 
air  carrier  may  petition  the 
Administrator  to  reconsider  a  notice  of 
unacceptability  of  the  requested 
amendment  within  45  days  after 
receiving  notice  of  unacceptability. 

(5)  Each  foreign  air  carrier  required  to 
use  a  security  program  by  paragraph  (b) 
of  this  section  shall,  upon  request  of  the 
Administrator  and  in  accordance  with 
the  applicable  law.  provide  information 
regaling  the  implementation  and 
operation  of  its  security  program. 
***** 

Isssued  in  Washington,  DC,  on  June  21, 
1991. 

James  B.  Busey, 

Administrator. 

[FR  Doc.  91-15509  Filed  6-25-91;  3:35  pm] 
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DEPARTMENT  OF  THE  TREASURY 
FISCAL  SERVICE 

(Dept.  Circular  570;  1991  Revision) 

COMPANIES  HOLDING  CERTIFICATES  OF  AUTHORITY  AS  ACCEPTABLE  SURETIES  ON 
FEDERAL  BONDS  AND  AS  ACCEPTABLE  REINSURING  COMPANIES 


Effective  July  1,  1991 


This  Circular  is  published  annually,  as  of  July  1,  solely  for  the 
information  of  Federal  bond-approving  officers  and  persons 
required  to  give  bonds  to  the  United  States.  Copies  of  the 
circular  and  other  information  pertinent  to  Federal  sureties  may 
be  obtained  from  :  Surety  Bond  Branch,  Financial  Management 
Service,  Department  of  the  Treasury,  Washington,  DC  20227. 
Telephone  (FTS  or  202)  287-3921.  Interim  changes  are  published 
in  the  FEDERAL  REGISTER  as  they  occur. 

The  following  companies  have  complied  with  the  law  and  the 
regulations  of  the  Department  of  the  Treasury  and  are  acceptable 
as  sureties  and  reinsurers  on  Federal  bonds  under  Sections  9304 
to  9308  of  Title  31  of  the  United  States  Code  (See  Note  e^) . 

Diane  E.  Clark 

Assistant  Commissioner,  Financial  Information 
Financial  Management  Service 


IMPORTANT  INFORMATION  IS  CONTAINED  IN  THE  MOTES  AT  THE  END  OF 
THIS  CIRCULAR.  PLEASE  READ  THE  NOTES  CAREFULLY. 
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ACCELERATION  NATIONAL  INSURANCE  COMPANY.  BUSINESS 
ADDRESS:  475  Metro  Place  North,  P.O.  Box  7000,  Dublin,  OH 
43017-0701.  UNDERWRITING  LIMITATION  b/:  $1,919,000.  SURETY 


LICENSES  C/ 

:  AL,  AZ ,  AR,  CO,  DE,  DC, 

FL, 

GA, 

ID, 

IL 

,  IN,  lA 

KS, 

KY, 

LA, 

ME,  MD,  MI,  MN,  MS,  MO, 

MT, 

NE, 

NV, 

NJ, 

NM,  NY, 

NC, 

ND, 

OH, 

OK,  OR,  PA,  RI,  SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA,  WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Ohio. 

Accredited  Surety  and  Casualty  Company,  Inc.  BUSINESS 
ADDRESS:  P.O.  Box  568529,  Orlando,  FL  32856-8529. 
UNDERWRITING  LIMITATION  b/l  $502,000.  SURETY  LICENSES  c/:  AL, 
FL,  GA,  IN,  LA,  MD,  MS,  VA.  INCORPORATED  IN:  Florida. 

ACSTAR  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  233  Main 
Street,  P.O.  Box  2350,  New  Britain,  CT  06050-2350. 
UNDERWRITING  LIMITATION  b/:  $1,271,000.  SURETY  LICENSES  C/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

Aetna  Casualty  and  Surety  Company  (The) .  BUSINESS 


ADDRESS:  151  Farmington  Avenue, 

Hartford,  CT  06156. 

UNDERWRITING  LIMITATION  b/ : 

$162,358,000.  SURETY  LICENSES 

c/: 

AL,  AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL,  GA,  GU, 

HI, 

ID, 

IL, 

IN,  lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN,  MS,  MO, 

MT, 

NE, 

NV, 

NH,  NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA,  PR,  RI, 

SC, 

SD, 

TN, 

TX,  UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Connecticut 

• 

Aetna 

Casualty  and 

Surety  Company  of  Illinois. 

BUSINESS  ADDRESS:  1020 

31st 

Street, 

Downers  Grove, 

IL 

60515.  UNDERWRITING 

LIMITATION 

b/: 

$53, 

867,000.  SURETY 

LICENSES  C/ 

:  AL 

,  AK, 

AZ 

,  AR, 

CA 

,  CO 

,  CT 

,  DE,  DC,  FL 

,  GA, 

HI 

ID, 

IL,  IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI,  MN,  MS, 

MO, 

MT, 

NE, 

NV,  NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR,  PA,  RI, 

SC, 

SD, 

TN, 

TX,  UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

• 

Illinois. 

Aetna  Life  and  Casualty  Company.  BUSINESS  ADDRESS: 

151  Farmington  Avenue,  Hartford,  CT  06156.  UNDERWRITING 
LIMITATION  b/:  $401,732,000.  SURETY  LICENSES  C/ :  CT,  DC. 
INCORPORATED  IN:  Connecticut. 

Affiliated  FM  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  7500,  Johnston,  RI  02919.  UNDERWRITING 
LIMITATION  b/:  $5,055,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL,  IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN,  TX, 

UT, 

VT, 

VA 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Rhode  Island. 

See  Footnotes  at  end  of  Circular 
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Alaska  Pacific  Assurance  Company.  BUSINESS  ADDRESS: 

2525  "C"  Street,  SUITE;  400,  Anchorage,  AK  99503. 

UNDERWRITING  LIMITATION  b/ :  $2,335,000.  SURETY  LICENSES  c/ ; 

AK,  AZ,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KY,  LA, 

MD,  MI,  MS,  MO,  NE,  NM,  NY,  OH,  RI,  SD,  TX,  UT,  WV,  WI,  WY. 

INCORPORATED  IN:  Alaska. 

Allegheny  Mutual  Casualty  Company.  BUSINESS  ADDRESS: 
P.O.  Box  1116,  Meadville,  PA  16335.  UNDERWRITING 
LIMITATION  b/:  $293,000.  SURETY  LICENSES  c/ :  DC,  FL,  IL,  IN, 
LA,  MD,  MI,  NJ,  OH,  OK,  PA,  TN,  TX,  WI.  INCORPORATED  IN: 
Pennsylvania . 


Allendale  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  7500,  Johnston,  RI  02919.  UNDERWRITING 


LIMITATION  to/:  $58, 

731, 

000. 

SURETY 

LICENSES 

c/; 

AL, 

AK, 

AZ 

AR, 

CA, 

CO,  CT,  DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD,  MA,  MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

O 

o 

o 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA 

VI, 

WA, 

WV,  WI,  WY. 

INCORPORATED  IN 

:  Rhode 

Island. 

Allied  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  974,  Des  Moines,  lA  50304.  UNDERWRITING 
LIMITATION  b/:  $10,930,000.  SURETY  LICENSES  c/ :  AZ,  AR,  CA, 
CO,  DC,  ID,  IL,  IN,  lA,  KS,  MN,  MO,  MT,  NE,  NV,  NM,  ND,  OK, 
OR,  SD,  TX,  UT,  WA,  WI,  WY.  INCORPORATED  IN:  Iowa. 

Allstate  Insurance  Company.  BUSINESS  ADDRESS: 

Allstate  Plaza,  Northbrook,  IL  60062.  UNDERWRITING 
LIMITATION  to/:  $471,031,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

AMCO  Insurance  Company.  BUSINESS  ADDRESS:  701  Fifth 
Avenue,  Des  Moines,  lA  50309.  UNDERWRITING  LIMITATION  to/: 
$3,665,000.  SURETY  LICENSES  c/ :  AZ,  CA,  CO,  ID,  IL,  lA,  KS, 
MN,  MO,  NE,  NM,  ND,  OR,  SD,  TX,  UT,  WI,  WY.  INCORPORATED  IN: 
Iowa. 


American  Automobile  Insurance  Company.  BUSINESS  ADDRESS: 
777  San  Marin  Drive,  Novato,  CA  94998.  UNDERWRITING 
LIMITATION  to/:  $6,250,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

H 

O 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV 

WI, 

WY. 

INCORPORATED  IN 

:  Missouri. 

See  Footnotes  at  end  of  Circular 
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AMERICAN  BANKERS  INSURANCE  COMPANY  OF  FLORIDA. 

BUSINESS  ADDRESS:  11222  Quail  Roost  Dr.,  Miani,  FL  33157. 
UNDERWRITING  LIMITATION  b/:  $11,338,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Florida. 

American  Bonding  Company.  BUSINESS  ADDRESS:  350  W. 
Colorado  Boulevard,  SUITE:  370,  Pasadena,  CA  91105-1855. 
UNDERWRITING  LIMITATION  b/:  $682,000.  SURETY  LICENSES  c/: 

AK,  AZ,  AR,  CA,  CO,  DC,  FL,  GA,  HI,  ID,  lA,  KS,  KY,  LA,  MO, 
MT,  NE,  NV,  NM,  OK,  OR,  TX,  UT,  WA,  WV.  INCORPORATED  IN; 
Nebraska . 

American  Casualty  Company  of  Reading,  Pennsylvania. 
BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL  60685. 
UNDERWRITING  LIMITATION  b/ :  $21,824,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

X 

M 

ID, 

IL, 

IN 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Pennsylvania. 

American  Economy  Insurance  Company.  BUSINESS  ADDRESS: 
Executive  Of f ices-P.O.Box  1636,  Indianapolis,  IN  46204-1275. 
UNDERWRITING  LIMITATION  b/;  $29,174,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN 

lA, 

KS, 

KY, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NM 

NY, 

NC, 

ND, 

OH, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Indiana. 

American  Employers'  Insurance  Company.  BUSINESS  ADDRESS: 
One  Beacon  Street,  Boston,  MA  02108.  UNDERWRITING  LIMITATION 


b/; 

$12, 

,847, 

,000 

.  SURETY 

LICENSES  c/I 

;  AL 

,  AK< 

,  AZ 

,  AR, 

r  CA, 

r  CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ 

,  NM, 

.  NY 

,  NC, 

r  ND, 

r  OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

e» 

H 

> 

WA, 

WV, 

WI, 

WY.  INCORPORATED  IN:  Massachusetts. 

American  Fidelity  Company.  BUSINESS  ADDRESS:  P.O.  Box 
960,  Manchester,  NH  03107.  UNDERWRITING  LIMITATION  b/: 
$1,350,000.  SURETY  LICENSES  c/:  AK,  CT,  DC,  lA,  ME,  MD,  MA, 
MS,  NE,  NH,  ND,  RI,  SD,  UT,  VT,  WV.  INCORPORATED  IN;  Vermont. 

American  Fire  and  Casualty  Company .J./  BUSINESS  ADDRESS: 
136  North  Third  Street,  Hamilton,  OH  45025.  UNDERWRITING 
LIMITATION  b/:  $8,267,000.  SURETY  LICENSES  c/:  AL,  AR,  CO, 

DC,  FL,  GA,  KS,  KY,  LA,  MD,  MS,  NC,  SC,  TN,  TX,  VA. 
INCORPORATED  IN:  Ohio. 
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American  Guarantee  and  Liability  Insurance  Company. 

BUSINESS  ADDRESS:  1400  American  Lane,  Schaumburg,  IL  60196. 
UNDERWRITING  LIMITATION  b/:  $7,285,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

AMERICAN  HARDWARE  MUTUAL  INSURANCE  COMPANY.  BUSINESS 


ADDRESS:  P.  0.  Box 

435, 

Minneapolis 

,  MN 

55440. 

UNDERWRITING 

LIMITATION  b/:  $4,551,000.  SURETY  LICENSES  c/: 

AL, 

AZ, 

AR, 

CA, 

CO,  CT,  DE,  DC, 

FL, 

GA,  ID, 

IL, 

IN, 

lA,  KS, 

KY, 

LA, 

ME, 

MD, 

HA,  MI,  MN,  MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ,  NM, 

NY, 

NC, 

ND, 

OH, 

OK,  OR,'  PA,  RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT,  VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Minnesota. 

American  Home  Assurance  Company.  BUSINESS  ADDRESS: 
70  Pine  Street,  New  York,  NY  10270.  UNDERWRITING 


LIMITATION  b/:  $84, 

007, 

000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO,  CT,  DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME,  MD,  MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND,  OH,  OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV,  WI,  WY. 

INCORPORATED  IN 

:  New  York. 

American  Insurance  Company  (The) .  BUSINESS  ADDRESS: 
777  San  Marin  Drive,  Novato,  CA  94998.  UNDERWRITING 


LIMITATION  b/:  $24, 

039, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO,  CT,  DE, 

DC, 

FL, 

GA, 

GU,  HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME,  MD,  MI, 

MN, 

MS, 

'MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH,  OK,  OR, 

PA, 

PR, 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA,  WV,  WI,  WY.  INCORPORATED  IN:  Nebraska. 

American  Manufacturers  Mutual  Insurance  Company. 


BUSINESS  ADDRESS:  Long  Grove,  IL  60049.  UNDERWRITING 


LIMITATION 

b/: 

$11, 

353, 

000. 

SURETY 

LICENSES 

,c/:  AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL,  IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

<TX,  UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

American  Motorists 

Insurance  Company. 

BUSINESS 

ADDRESS 

Long  Grove, 

IL 

60049. 

UNDERWRITING 

LIMITATION  b/: 

$5, 

335, 

000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ,  AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY,  LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY,  NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA,  WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

See  Footnotes  at  end  of  Circular 
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American  National  Fire  Insurance  Company.  BUSINESS  .  - 
ADDRESS:  580  Walnut  Street,  Cincinnati,  OH  45202. 
UNDERWRITING  LIMITATION  b/ :  $1,430,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

American  Re~Insurance  Company.  BUSINESS  ADDRESS: 


555  College  Road  East,  P.O.  Box  5241,  Princeton,  NJ  08543. 
UNDERWRITING  LIMITATION  b/:  $66,110,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Delaware. 

American  Resources  Insurance  Co.,  Inc.  BUSINESS  ADDRESS: 
P.O.  Box  91149,  Mobile,  AL  36691.  UNDERWRITING  LIMITATION 
b/:  $356,000.  SURETY  LICENSES  c/:  IN,  KY,  TN.  INCORPORATED 
IN :  Alabama . 

AMERICAN  ROAD  INSURANCE  COMPANY  (THE).  BUSINESS  ADDRESS: 
P.O.  Box  6027,  The  American  Road,  Dearborn,  MI  48121-6027. 
UNDERWRITING  LIMITATION  b/ :  $64,895,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA 

KY, 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV,  WI,  WY.  INCORPORATED  IN:  Michigan. 


American  Southern  Insurance  Company.  BUSINESS  ADDRESS: 

P.  O.  Box  723030,  Atlanta,  GA  30339.  UNDERWRITING 
LIMITATION  b/:  $1,879,000.  SURETY  LICENSES  c/ :  AL,  FL,  GA,  SC 
INCORPORATED  IN:  Georgia. 


American  States  Insurance  Company.  BUSINESS  ADDRESS: 
Executive  Offices-P.O.  Box  1636,  Indianapolis,  IN 
46206-1636.  UNDERWRITING  LIMITATION  b/ :  $57,533,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Indiana. 

American  Surety  and  Casualty  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  24827,  Jacksonville,  FL  32241-4827. 
UNDERWRITING  LIMITATION  b/:  $601,000.  SURETY  LICENSES  c/ :  FL, 
GA.  INCORPORATED  IN:  Florida. 


See  Footnotes  at  end  of  Circular 
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American  Surety  Company.  BUSINESS  ADDRESS:  7470  N. 
Figueroa  Street,  Los  Angeles,  CA  90041-1717.  UNDERWRITING 
LIMITATION  b/:  $142,000.  SURETY  LICENSES  c/:  CA.  INCORPORATED 
IN:  California. 

Amvest  Surety  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  4500,  Woodland  Hills,  CA  91365-4500.  UNDERWRITING 
LIMITATION  b/:  $2,162,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  California 

• 

Antilles  Insurance  Ccunpany.  BUSINESS  ADDRESS: 

Post  Office  Box  3507,  Old  San  Juan,  PR  00902.  UNDERWRITING 
LIMITATION  b/:  $1,434,000.  SURETY  LICENSES  c/ :  PR. 
INCORPORATED  IN:  Puerto  Rico. 

Argonaut  Insurance  Company.  BUSINESS  ADDRESS:  250 
Middlefield  Road,  Menlo  Park,  CA  94025-3507.  UNDERWRITING 
LIMITATION  b/;  $36,890,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

H 

o 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

NN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  California 

• 

Arkwright  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 
225  Wyman  Street,  Waltham,  MA  02254-9198.  UNDERWRITING 


LIMITATION  b/:  $53, 

369, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO,  CT, 

DE, 

DC, 

FL, 

GA,  GU,  HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME,  MD, 

MA, 

MI, 

MN, 

MS,  MO,  MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND,  OH, 

OK, 

OR, 

PA, 

PR,  RI,^  SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA,  WV, 

WI, 

WY. 

INCORPORATED  IN: 

Massachusetts . 

Associated  Indemnity  Corporation.  BUSINESS  ADDRESS: 
777  San  Marin  Drive,  Novato,  CA  94998.  UNDERWRITING 
LIMITATION  b/:  $3,191,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT,. 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI,  WY.  INCORPORATED  IN:  California. 


ATLANTIC  CASUALTY  AND  FIRE  INSURANCE  COMPANY. 

BUSINESS  ADDRESS:  P.O.  Box  6108,  Columbia,  SC  29260-6108. 
UNDERWRITING  LIMITATION  b/:  $819,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  South  Carolina. 


See  Footnotes  at  end  of  Circular 
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Atlantic  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 

45  Wall  Street,  New  York,  NY  10005.  UNDERWRITING 
LIMITATION  b/:  $26,476,000.  SURETY  LICENSES  c/:  AK,  AS,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

CA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

Auto-Owners  Insurance  Company.  BUSINESS  ADDRESS: 

P.  O.  Box  30660,  Lansing,  MI  48909.  UNDERWRITING 
LIMITATION  b/:  $66,025,000.  SURETY  LICENSES  c/:  AL,  AZ,  CO, 
FL,  GA,  IL,  IN,  lA,  KS,  KY,  MI,  MN,  MO,  NE,  NC,  ND,  OH,  OR, 
SC,  SD,  TN,  TX,  VA,  WI.  INCORPORATED  IN:  Michigan. 


Automobile  Insurance  Company  of  Hartford,  Connecticut 
(The).  BUSINESS  ADDRESS:  151  Farmington  Avenue,  Hartford,  CT 
06156.  UNDERWRITING  LIMITATION  b/:  $4,880,000.  SURETY 


LICENSES  c/ 

:  AK 

,  AZ 

,  AR 

,  CA 

,  CO 

,  CT 

,  DC,  FL,  GA,  HI,  ID,  IL 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN,  MS,  MO,  MT,  NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA,  PR,  RI,  SC,  SD,  TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Connecticut. 


Balboa  Insurance  Company.  BUSINESS  ADDRESS:  3349 
Michelson  Drive,  Irvine,  CA  92713-9702.  UNDERWRITING 
LIMITATION  b/:  $7,979,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS 

KY, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  California 

• 

Bankers  Multiple  Line  Insurance  Company. 

BUSINESS  ADDRESS:  4810  North  Kenneth  Avenue,  Chicago,  IL 
60630.  UNDERWRITING  LIMITATION  b/ :  $1,711,000.  SURETY 
LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DC,  FL,  GA,  ID,  IL, 


IN, 

H 

> 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN,  MS, 

MO, 

MT, 

NE, 

NV,  NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA,  RI, 

SC, 

SD, 

TN, 

TX,  UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Illinois. 

BITUMINOUS  CASUALTY  CORPORATION.  BUSINESS  ADDRESS: 

320  -  18th  Street,  Rock  Island,  IL  61201.  UNDERWRITING 
LIMITATION  b/:  $7,080,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DC, 

FL, 

GA, 

H 

O 

IL, 

IN, 

H 

> 

KS, 

KY, 

LA,  MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND,  OH, 

OK, 

OR, 

PA, 

RI, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Illinois. 

BOND  SAFEGUARD  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
246  E.  Janata  Blvd.,  Lombard,  IL  60148.  UNDERWRITING 
LIMITATION  b/:  $293,000.  SURETY  LICENSES  c/:  IL,  IN,  MO. 
INCORPORATED  IN:  Illinois. 
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Boston  Old  Colony  Insuranes  Company.  BUSINESS  ADDRESS: 
180  Maiden  Lane,  New  York,  NY  10038.  UNDERWRITING 
LIMITATION  b/:  $2,715,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Massachusetts . 

Buckeye  Union  Insurance  Coiq>any  (The) .  BUSINESS  ADDRESS: 
P.  O.  Box  1499,  Columbus,  OH  43216.  UNDERWRITING  LIMITATION 
b/:  $39,846,000.  SURETY  LICENSES  c/:  DC,  FL,  IL,  IN,  KS,  KY, 
MD,  MI,  MO,  NY,  OH,  PA,  RI,  SD,  VA,  WV.  INCORPORATED  IN:  Ohio. 

Capitol  Indemnity  Corporation.  BUSINESS  ADDRESS:  P.O. 

Box  5900,  Madison,  WI  53705-0900.  UNDERWRITING  LIMITATION 
b/:  $2,333,000.  SURETY  LICENSES  c/:  AZ,  FL,  ID,  IL,  IN,  lA, 

LA,  MI,  MN,  MO,  MT,  NV,  NM,  ND,  OR,  SO,  TX,  WI,  WY. 
INCORPORATED  IN:  Wisconsin. 

Centennial  Insurance  Company.  BUSINESS  ADDRESS:  45  Wall 


Street,  New  York,  NY  10005.  UNDERWRITING  LIMITATION  b/: 


$7, 

059, 

000. 

SURETY  LICENSES 

c/: 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK 

OR, 

PA, 

PR, 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY 

INCORPORATED  IN:  New  York. 

Century  Indemnity  Company.  BUSINESS  ADDRESS:  1601 
Chestnut  St.,  P.O.  Box  7716,  Philadelphia,  PA  19192. 
UNDERWRITING  LIMITATION  b/:  $1,239,000.  SURETY  LICENSES  c/; 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Connecticut. 

Charter  Oak  Fire  Insurance  Company  (The) .  BUSINESS 
ADDRESS:  One  Tower  Square,  Hartford,  CT  06183-6014. 


UNDERWRITING  LIMITATION 

b/: 

$8, 

469, 

000. 

SURETY 

LICENSES 

V 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  Id, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC,  SO, 

TN, 

TX, 

UT, 

VT, 

VA, 

HA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Connecticut. 

CHRYSLER  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  P.O. 
Box  5168,  Southfield,  MI  48086-5168.  UNDERWRITING 


LIMITATION  b/:  $5,988,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Michigan. 

See  Footnotes  at  end  of  Circular 
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CIGNA  Insurance  Coiqpany  of  Illinois.  BUSINESS  ADDRESS: 
8755  West  Higgins  Rd.,  Chicago,  IL  60631.  UNDERWRITING 
LIMITATION  b/:  $2,856,000.  SURETY  LICENSES  c/:  IL. 
INCORPORATED  IN:  Illinois. 

CIGNA  Insurance  Company  of  Texas.  BUSINESS  ADDRESS: 

600  East  Las  Colinas  Blvd. ,  SUITE:  >620,  Irving,  TX  75039. 
UNDERWRITING  LIMITATION  b/ :  $2,427,000.  SURETY  LICENSES  c/: 

NM,  OK,  TX.  INCORPORATED  IN:  Texas. 

CIGNA  Insurance  Company  of  the  Midwest.  BUSINESS 
ADDRESS:  9200  Keystone  Crossing.,  P.O.  Box  B0443,  Indicuiapolis,, 
IN  46280.  UNDERWRITING  LIMITATION  b/ :  $2,222,000.  SURETY 
LICENSES  c/:*  IN.  INCORPORATED  IN:  Indiana. 

CIGNA  Reinsurance  ccmpany.  BUSINESS  ADDRESS:  Two 
Liberty  Place,  1601  Chestnut  St,  Philadelphia,  PA  19192. 
UNDERWRITING  LIMITATION  b/ :  $11,^07,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Delaware. 

CIM  Insurance  Corporation.  BUSINESS  ADDRESS:  3044  West 
Grand  Blvd.,  Detroit,  MI  48202.  UNDERWRITING  LIMITATION  b/: 
$1,801,000.  SURETY  LICENSES  c/:  AL,  AK,  DC,  ID,  IL,  lA,  ME, 
MD,  MI,  MN,  MS,  MO,  NV,  NH,  NM,  NY,  NC,  ND,  OH,  RI,  SC,  SD, 
TN,  TX,  VT,  WY.  INCORPORATED  IN:  New  York. 

Cincinnati  Insurance  Company  (The).  BUSINESS  ADDRESS: 

P.  0.  Box  145496,  Cincinnati,  OH  45250-5496.  UNDERWRITING 


LIMITATION  b/: 

$47,  < 

642, 

000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI., 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA,  WV,  WI,  WY.  INCORPORATED  IN^  Ohio. 


CNA  CASUALTY  OF  PUESITO  RICO.  BUSINESS  ADDRESS:  Call 
Box  70128,  San  Juan,  PR  00936.  UNDERWRITING  LIMITATION  b/: 
$2,002,000.  SURETY  LICENSES  c/ :  PR.  INCORPORATED  IN:  Puerto 
Rico. 


Commercial  Instirance  Cos^ny  of  Newark,  Mew  Jersey. 
BUSINESS  ADDRESS:  180  Maiden  Lane,  New  York,  NY  10038. 
UNDERWRITING  LIMITATION  b/ :  $7,825,000.  SURETY  LICENSES  C/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  Jersey. 

See  Footnotes  at  end  of  Circular 
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Commercial  Union  Insurance  Company.  BUSINESS  ADDRESS: 
One  Beacon  Street,  Boston,  MA  02108.  UNDERWRITING 


LIMITATION  b/:  $24, 

155, 

000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ 

AR, 

CA, 

CO, 

CT,  DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA,  MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK,  OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA 

VI, 

WA, 

wv. 

WI,  WY. 

INCORPORATED  IN 

:  Massachusetts. 

Consolidated  Surety  Insurance  Company,  Inc.  BUSINESS 
ADDRESS:  9841  Airport  Blvd.,  Suite:  912,  Los  Angeles,  CA 
90045.  UNDERWRITING  LIMITATION  b/:  $300,000.  SURETY 
LICENSES  c/:  NM.  INCORPORATED  IN:  New  Mexico. 

Continental  Casualty  Company.  BUSINESS  ADDRESS: 

CNA  Plaza,  Chicago,  IL  60685.  UNDERWRITING  LIMITATION  b/: 
$251,003,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 


DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI 

WY. 

INCORPORATED  IN: 

Illinois. 

Continental  Insurance  Company  (The) .  BUSINESS  ADDRESS: 
180  Maiden  Lane,  New  York,  NY  10038.  UNDERWRITING 
LIMITATION  b/:  $24,592,000.  SURETY  LICENSES  c/ :  AL,  AK,  AS, 


AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN,  lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH,  NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX,  UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

New  Hampshire. 

CONTINENTAL  INSURANCE  COMPANY  OF  PUERTO  RICO  (THE) . 
BUSINESS  ADDRESS:  Box  431  San  Patricio  Plaza,  PMC,  San  Juan, 
PR  00920.  UNDERWRITING  LIMITATION  b/ :  $10,560,000.  SURETY 
LICENSES  c/:  PR,  VI.  INCORPORATED  IN:  Puerto  Rico. 

Continental  Reinsurance  Corporation.  BUSINESS  ADDRESS: 
180  Maiden  Lane,  New  York,  NY  10038.  UNDERWRITING 
LIMITATION  b/:  $15,868,000.  SURETY  LICENSES  c/:  AK,  AZ,  AR, 
CA,  CO,  DC,  FL,  HI,  ID,  IL,  IN,  lA,  LA,  MI,  MS,  MT,  NV,  NJ, 

NM,  NY,  NC,  ND,  OH,  OK,  OR,  PR,  TX,  UT,  VA,  WA,  WY. 

INCORPORATED  IN:  California. 

Continental  Western  Insurance  Company.  BUSINESS  ADDRESS: 
11201  Douglas,  Urbandale,  lA  50322.  UNDERWRITING  LIMITATION 
b/:  $5,275,000.  SURETY  LICENSES  c/:  AZ,  AR,  CO,  ID,  IL,  IN, 

lA,  KS,  KY,  ME,  MI,  MN,  MO,  MT,  NE,  NV,  NM,  ND,  OH,  OK,  SD, 

UT,  WI,  WY.  INCORPORATED  IN:  Iowa. 
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Contractor's  Bonding  and  Insurance  Company.  BUSINESS 
ADDRESS:  P.O.  Box  9271«.  Seeittle^  WA  9S109-0271. 

UNDERWRITING  LIMITATION  It/:  .$8DO«OaO«  SURETY  LICENSES  ojl  AL, 


AK, 

AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID, 

ID, 

IN, 

lA, 

KS 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NJ, 

NM, 

NC 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT,, 

VA, 

WA, 

WV,, 

WI 

WY.  INCORPORATED  IN:  Washington. 

Cooperatlva  do  Seguros  Multiples  de  Puerto  Rico. 

BUSINESS  ADDRESS:  G.P.O.  Box  363846,  San  Juan,,  PR  ,  00936 
-3846.  UNDERWRITING  LIMITATIDN  ix/:  $7,486,000.  SURETY 
LICENSES  c/:  PR.  INCORPORATED  IN^  Puerto  Rico. 

Covenant  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 

103  Woodland  Street,  Hartford,  CT  06105.  UNDERWRITING 
LIMITATION  b/:  $2,392,000.  SURETY  LICENSES  c/i  AL,  AZ^  CA, 

CO,  CT,  DE,  DC,  FL,  .GA,  ID,  IL,  IN„  lA,  ME,  MD,  HA,  MS,  MO, 

NV,  NH,  NJ,  NY,  OH,  OR,  PA,  TN,  TX^  VT.,  WA,  WI.  INCORPORATED 
IN :  Connectlcut- 

CUMBERLAND  CASUALTY  &  RURETY  COMPANY.  BUSINESS  ADDRESS: 
1501  Second  Avenue  East,  Tampa,  FL  3J605.  UNDERWRITING 
LIMITATION  b/:  $1,103,000.  SURETY  LICENSES  c/ :  DE,  DC,  FL,  IN, 
LA,  MD,  MT,  SC,  SD,  TX^  WY.  INCORPORATED  IN:  Texas. 

CUMIS  INSURANCE  SOCIETY^  INC.  BUSINESS  ADDRESS:  .5910 
Mineral  Point  Rd. ,  Box  1084,  Madison,  WI  53705.  UNDERWRITING 
LIMITATION  b/:  ^10,347,-0100.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

DA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO,, 

MT, 

NE, 

NV^ 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA,  WV,  WI,  WY.  INCORPORATED  INJ  Wisconsin. 


DAIRYLAND  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  1800 
North  Point  Drive,  Stevens  Pixint,  WI  54481.  UNDERWRITING 
LIMITATION  b/:  $11,898,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

DE, 

FL, 

DA, 

ID, 

IL, 

IN, 

lA, 

AS, 

AY, 

LA, 

.HE,  MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV^ 

NM, 

NY-, 

NC, 

ND, 

-OH, 

OK,  -OR, 

PA, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

MV, 

WI, 

MY. 

INCORPORATED 

IN:  Wisconsin. 


DELTA  CASUALTY  COMPANY.  BUSINESS  ADDRESS:  4.711  'North 
Clark  Street,  Chicago,  IL  60640.  UNDERWRITING  LIMITATIDN 
b/:  $1,018,000.  SURETY  LICENSES  c/ :  IL,  lA.  INCORPORATED  IN: 
Illinois. 

DEVELOPERS  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

17780  Fitch,  Irvine,  CA  92714.  UNDERWRITING  UHITATIQN  L/: 
$609,000.  SURETY  LICENSES  c/:  AY,  CA,  NV,  OR,  MA. 
INCORPORATED  IN:  California. 


See  Footnotes  at  end  of  Circular 
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Empire  Fire  and  Marine  Insurance  Company.  BUSINESS 
ADDRESS:  1624  Douglas  Street,  Omaha,  NE  68102.  UNDERWRITING 
LIMITATION  b/:  $6,494,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

FL, 

GA, 

HI, 

ID,  IL, 

IN, 

lA, 

KS, 

KY, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH,  NM, 

NC, 

ND, 

OH, 

PA, 

SC, 

SD, 

TX, 

UT, 

WA, 

WI, 

WY. 

INCORPORATED  IN: 

Nebraska . 

Employers'  Fire  Insurance  Company  (The).  BUSINESS 


ADDRESS:  One  Beacon  Street,  Boston,  MA  02108.  UNDERWRITING 
LIMITATION  b/:  $4,188,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Massachusetts . 

EMPLOYERS  INSURANCE  OF  WAUSAU  A  Mutual  Company. 
BUSINESS  ADDRESS:  P.O.  Box  8017,  Wausau,  WI  54402-8017. 


UNDERWRITING  LIMITATION  b/ :  $11,070,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Wisconsin 

. 

Employers  Mutual  Casualty  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  712,  Des  Moines,  lA  50303-0712. 


UNDERWRITING  LIMITATION  b/ :  $20,811,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Iowa. 

Employers  Reinsurance  Corporation.  BUSINESS  ADDRESS: 
5200  Metcalf,  P.O.  Box  2991,  Overland  Park,  KS  66201. 
UNDERWRITING  LIMITATION  b/:  $111,369,000.  SURETY  LICENSES 


c/: 

AL, 

AK, 

AZ, 

.  AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Missouri. 

ERIC  Reinsurance  Company.  BUSINESS  ADDRESS:  82  Hopmeadow 
Street,  P.O.  Box  129,  Simsbury,  CT  06070.  UNDERWRITING 
LIMITATION  b/:  $9,153,000.  SURETY  LICENSES  c/ :  CA,  CT,  DE, 

NY.  INCORPORATED  IN:  Delaware. 

Erie  Insurance  Company.  BUSINESS  ADDRESS:  100  Erie 
Insurance  Place,  Erie,  PA  16530.  UNDERWRITING  LIMITATION 
b/:  $812,000.  SURETY  LICENSES  c/ :  DC,  IN,  KY,  MD,  NC,  OH, 

PA,  TN,  VA,  WV.  INCORPORATED  IN:  Pennsylvania. 


See  Footnotes  at  end  of  Circular 
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EVANSTON  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  Shand 
Morahan  Plaza,  Evanston,  IL  60201.  UNDERWRITING  LIMITATION 
b/:  $2,623,000.  SURETY  LICENSES  c/:  IL.  INCORPORATED  IN: 
Illinois. 

EXPLORER  INSURANCE  COMPANY  (THE).  BUSINESS  ADDRESS:  P.O. 
Box  85563,  San  Diego,  CA  92186-5563.  UNDERWRITING  LIMITATION 
b/:  $828,000.  SURETY  LICENSES  c/:  AZ,  CA,  OR.  INCORPORATED 
IN:  Arizona. 

FAR  WEST  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  P.O.  BOX 
4500,  Woodland  Hills,  CA  91365-4500.  UNDERWRITING  LIMITATION 
b/:  $367,000.  SURETY  LICENSES  c/:  AK,  AZ,  CA,  CO,  DC,  IN,  NV, 
OR,  SD,  UT.  INCORPORATED  IN:  California. 

Farmers  Alliance  Mutual  Insurance  Company.  BUSINESS 
ADDRESS:  1122  North  Main  Street,  McPherson,  KS  67460. 
UNDERWRITING  LIMITATION  b/:  $5,235,000.  SURETY  LICENSES  c/ : 
AZ,  CO,  ID,  IN,  lA,  KS,  MN,  MO,  MT,  NE,  NM,  ND,  OK,  SD,  TX, 
WY.  INCORPORATED  IN:  Kansas. 

Farmland  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 

1963  Bell  Avenue,  Des  Moines,  lA  50315.  UNDERWRITING 
LIMITATION  b/:  $4,356,000.  SURETY  LICENSES  c/ :  AR,  CO,  ID, 

IL,  IN,  lA,  KS,  KY,  MN,  MO,  MT,  NE,  NV,  ND,  OH,  OK,  OR,  SD, 
TX,  UT,  WI,  WY.  INCORPORATED  IN:  Iowa. 


Federal  Insurance  Company.  BUSINESS  ADDRESS:  P.O.  Box 
1615,  15  Mountain  View  Road,  Warren,  NJ  07061-1615. 
UNDERWRITING  LIMITATION  b/ :  $140,463,000.  SURETY  LICENSES 


C/l 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Indiana. 


FEDERATED  MUTUAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
121  East  Park  Square,  Owatonna,  MN  55060.  UNDERWRITING 


LIMITATION  b/:  $36, 

673, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AZ, 

AR 

CA, 

CO, 

DE,  DC,  FL, 

GA, 

ID, 

IL, 

IN,  lA, 

KS, 

KY, 

LA, 

ME, 

MD 

MA, 

MI, 

MN,  MS,  MO, 

MT, 

NE, 

NV, 

NJ,  NM, 

NY, 

NC, 

ND, 

OH, 

OK 

OR, 

PA, 

SC,  SD,  TN, 

TX, 

UT, 

VT, 

VA,  WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Minnesota. 


Fidelity  and  Casualty  Company  of  New  York  (The) . 
BUSINESS  ADDRESS:  180  Maiden  Lane,  New  York,  NY  10038. 
UNDERWRITING  LIMITATION  b/ :  $21,098,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL,  IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN,  TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  Hampshire. 

See  Footnotes  at  end  of  Circular 
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Fidelity  and  Deposit  CosipaBy»  BUSINESS  AZN>RESSt  Oiarles 
and  Lexington  Streets,  Baltim^e,  MD  21203.  UNDERWRITING 
LIMITATION  b/:  $479,000.  SURETY  LICENSES  of  I  DC,  lA,  KS,  MD. 
MO,  TX,  VA.  INCORPORATED  IN:  Maryland. 

Fidelity  and  Deposit  Company  of  Maryland.  BUSINESS 
ADDRESS:  Charles  ai^  Lexington  Streets,  Baltimore,  MD  21203. 
UNDERWRITING  LIMITATION  b/:  $18,744,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

KC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Maryland. 

FIDELITY  AND  GUARANTY  INSURANCE  COMPANY.  BUSINESS 
ADDRESS:  P.O.  Box  1138,  100  Light  Street,  Baltimore,  MD 
21203.  UNDERWRITING  LIMITATION  b/:  $1,420,000.  SURETY 


LICENSES  c/ 

:  AL 

,  AK 

,  AZ 

,  AR 

,  CA-, 

CO,  CT,  DE,  DC,  FL,  GA, 

HI 

ID, 

IL, 

IN, 

lA, 

KS,. 

KY, 

LA, 

ME, 

MD,  MI,  MN,  MS,  HD,  MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK,  OR,  PA,  RI,  SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Iowa. 

Fidelity  and  ^laranty  Insurance  Underwriters,  Ino. 
BUSINESS  ADDRESS:  P.O.  BOX  1138,  lOO  Light  Street, 
Baltimore,  MD  21203.  UNDERWRITING  LIMITATION  b/r 


$5, 

325, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Ohio. 

Fireman's  Fund  Insurance  Company.  BUSINESS  ADDRESS: 

777  San  Marin  Drive,  Novato,  CA  94998.  UNDERWRITING 
LIMITATION  b/:  $123,773,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

RI, 

ID, 

IL, 

IN, 

H 

> 

KS 

KY, 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

California. 

Firemen's  Insurance  Company  of  Newark,  New  Jersey. 

BUSINESS  ADDRESS:  ISO  Maiden  Lane,  New  York,  NY  10G38. 


UNDERWRITING  LIMITATION  b/ :  $49,390,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID>, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI/ 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

New  Jersey. 

See  Footnotes  at  end  of  Circular 
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First  Financial  Insurance  Company.  BUSINESS  ADDRESS: 
238  Smith  School  Road,  Burlington,  NC  27215.  UNDERWRITING 
LIMITATION  b/:  $1,626,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA,  KS, 

KY, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

ND, 

OH, 

OR, 

RI,  SD, 

TN, 

TX, 

UT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Illinois. 

First  Insurance  Company  of  Hawaii,  Ltd.  BUSINESS 
ADDRESS:  Post  Office  Box  2866,  Honolulu,  HI  96803. 
UNDERWRITING  LIMITATION  b/ :  $5,360,000.  SURETY  LICENSES  c/: 
GU,  HI.  INCORPORATED  IN:  Hawaii. 

First  National  Insurance  Company  of  America.  BUSINESS 
ADDRESS:  SAFECO  Plaza,  Seattle,  WA  98185.  UNDERWRITING 
LIMITATION  b/:  $3,974,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY,  LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NJ, 

NM, 

NY, 

NC, 

ND,  OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Washington. 


FRONTIER  INSURANCE  COMP2VNY.  BUSINESS  ADDRESS:  196 
Broadway,  Monticello,  NY  12701.  UNDERWRITING  LIMITATION 


b/: 

$3,301,000.  SURETY  LICENSES 

c/: 

AZ, 

AR, 

CO, 

DE, 

DC,  FL, 

GA, 

ID,  IL,  lA,  KS,  KY,  MD, 

MA, 

MI, 

MS, 

MT, 

NE, 

NJ, 

NM,  NY, 

NC,  OH,  OK,  OR,  PA,  SC,  SD, 
INCORPORATED  IN:  New  York. 

TN, 

TX, 

VT, 

VA, 

WV, 

WY. 

GENERAL  ACCIDENT  INSURANCE  COMPANY  (PUERTO  RICO)  LIMITED. 
BUSINESS  ADDRESS:  P.O.  Box  363786,  San  Juan,  PR  00936-3786. 
UNDERWRITING  LIMITATION  b/ :  $2,574,000.  SURETY  LICENSES  c/ : 

PR,  VI.  INCORPORATED  IN:  Puerto  Rico. 

GENERAL  ACCIDENT  INSURANCE  COMPANY  OF  AMERICA.  BUSINESS 
ADDRESS:  436  Walnut  Street,  Philadelphia,  PA  19105-1109. 
UNDERWRITING  LIMITATION  b/ :  $89,265,000.  SURETY  LICENSES  c/: 


AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS 

KY, 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA 

WA,  WV,  WI.  INCORPORATED  IN:  Pennsylvania. 


General  Insurance  Company  of  America.  BUSINESS  ADDRESS: 


SAFECO  Plaza,  Seattle,  WA  98185.  UNDERWRITING  LIMITATION  b/ : 


$36 

,181 

,000 

.  SURETY 

LICENSES  c/:  AL, 

AK 

,  AZ 

,  AR 

,  CA 

,  CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL,  IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN,  TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Washington. 

See  Footnotes  at  end  of  Circular 
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General  Relnsuranoe  Corporatloo.  BUSINESS  ATORESES:  P..O. 
Box  10350,  695  East  Kaln  Street,  Staisford,  CT  OS9O4-2350. 


UNDERWRITING  LIMITATION  b/:  $277,947,000.  SURETY  LICENSES  C/; 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA 

KS, 

KY, 

LA, 

ME, 

HD, 

MA, 

HI, 

HN, 

MS, 

MO, 

MT, 

NE, 

MV, 

NH, 

NJ 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Delaware. 

Glens  Falls  Insurance  Company  (The) •  BUSINESS  ADDRESS; 
180  Maiden  Lane,  New  YorK,  NY  10038.  UNDERWRITING 


LIMITATION  b/:  $2,344,000.  SURETY  LICENSES  o/l  AL,  AK,  A2, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA, 

MI, 

ia«. 

MS, 

MO, 

MT, 

NE, 

MV, 

NH, 

HJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Delaware. 

Global  Surety  I  Insurance  Co.  BUSINESS  ADDRESS;  160 
Kiewit  Plaza,  Omaha,  NE  68131.  UNDERWRITING  LIMITATION  L/ ; 
$3,809,000.  SURETY  LICENSES  c/:  AZ,  CA,  CO,  MT,  WE,  SD. 
INCORPORATED  IN:  Nebraska. 

Globe  Indemnity  Coi^tmy.  BUSINESS  ADDRESS;  P.  O.  Box 
1000,  9300  Arrovpoint  Blvd.,  Charlotte,  NC  28201~1000. 
UNDERWRITING  LIMITATION  b/ ;  $16,712,000.  SURETY  LICENSES  c/ ; 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

RI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

HA, 

HV, 

WIr 

WY. 

INCCHIPORATED  IN 

:  Delaware 

Grain. Dealers  Mutual  Insta’ance  Cony  any <  BUSINESS 
ADDRESS:  Post  Office  Box  1747,  Indianapolis,  IN  46206. 
UNDERWRITING  LIMITATION  b/ :  $3,897,000.  SURETY  LICENSES  C/ : 
AZ,  AR,  CO,  GA,  IL,  IN,  lA,  KS,  KY,  LA,  HN,  MS,  HO,  NE,  MV, 
NM,  NC,  OH,  OK,  OR,  SD,  TN,  TX,  VA,  WA,  WI,  WY.  INCORPORATED 
IN:  Indiana. 

GRAMERCY  INSURANCE  COMPANY.  BUSINESS  ADimESS:  Ill 11 
Katy  Freeway,  SUITE:  lOOO,  Houston,  TX  77079.  raTOERWRITING 
LIMITATION  b/:  $228,000.  SURETY  LICENSES  c/:  DE,  LA,  KD,  NM, 
TX.  INCORPORATED  IN:  Texas. 

Granite  State  Insurance  Cosyany.  BUSINESS  ADDRESS:  P.  O. 
Box  960,  Manchester,  NH  03107.  UNI^WRITING  LIMITATION  hfi 


$1, 

216, 

000. 

SURETY  LICE1R5ES 

c/; 

AK, 

AR, 

CA, 

CO,  DC, 

FL, 

GA 

ID, 

IL, 

IN, 

lA, 

KS,  KY, 

LA, 

HE, 

HD, 

MA, 

MI, 

HN,  MS, 

MO, 

MT 

NE, 

NV, 

NH, 

NJ, 

MY,  NC, 

ND, 

OH, 

OR, 

WA, 

RI, 

SC,  SD, 

TN, 

TX 

UT, 

VT, 

VA, 

WA, 

WV,  WI. 

INCORPORATED  IN: 

New  Hampshire. 

See  Footnotes  at  end  of  Circular 
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Great  American  Insurance  Company.  BUSINESS  ADDRESS: 
580  Walnut  Street,  Cincinnati,  OH  45202.  UNDERWRITING 


LIMITATION  b/:  $48, 

603, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO,  CT,  DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD,  MA,  MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH,  OK,  OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 

Great  Northern  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  1615,  15  Mountain  View  Road,  Warren,  NJ  07061-1615. 
UNDERWRITING  LIMITATION  b/:  $6,881,000.  SURETY  LICENSES  C/: 


AL, 

AK, 

AZ, 

AR, 

CO, 

DC, 

FL, 

GA, 

HI, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Minnesota. 

Gulf  Insurance  Company.  BUSINESS  ADDRESS:  P.O.  Box  1771, 


Dallas, 

TX 

75221-1771. 

UNDERWRITING  LIMITATION  b/: 

$10,728 

,000 

.  SURETY 

LICENSES  c/ 

:  AL 

,  AK 

,  AZ 

,  AR 

,  CA 

,  CO 

,  CT 

DE,  DC, 

FL, 

GA,  GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA,  MI, 

MN, 

MS,  MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK,  OR, 

PA, 

RI,  SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Missouri. 

Hamilton  Mutual  Insurance  Con^any  of  Cincinnati,  Ohio 
(The).  BUSINESS  ADDRESS:  1520  Madison  Road,  Cincinnati,  OH 
45206-1787.  UNDERWRITING  LIMITATION  b/:  $790,000.  SURETY 
LICENSES  c/:  IN,  KY,  MI,  OH.  INCORPORATED  IN:  Ohio. 

Hanover  Insurance  Company  (The).  BUSINESS  ADDRESS: 


100  North  ParJcway,  Worcester,  MA  01605.  UNDERWRITING 


LIMITATION  b/:  $36, 

747, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO,  CT,  DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD,  MA,  MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH,  OK,  OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV,  WI,  WY.  INCORPORATED  IN:  Hew  Hampshire. 


HARCO  NATIONAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  68309,  Schaumburg,  IL  60168-0309.  UNDERWRITING 
LIMITATION  b/:  $3,045,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV, 

WI, 

WY. 

INCORPORATED 

1  IN 

;  New  York. 

Harleysville  Mutual  Insuramce  Company.  BUSINESS  ADDRESS: 
355  Maple  Avenue,  Harleysville,  PA  19438-2285.  UNDERWRITING 
LIMITATION  b/:  $23,195,000.  SURETY  LICENSES  c/:  AL,  CA,  CO, 


CT, 

DE, 

DC, 

FL, 

GA, 

IL, 

IN, 

lA,  KS,  ME,  MD, 

MA, 

MI, 

MN,  MS, 

MO, 

NH, 

NJ, 

NM, 

NY, 

NC, 

OH, 

PA,  RI,  SC,  SD, 

TN, 

TX, 

UT,  VT, 

VA, 

WV, 

WI. 

INCORPORATED 

IN: 

Pennsylvania . 

See  Footnotes  at  end  of  Circular 
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Hartford  Accident  and  Indemnity  Company.  BUSINESS 
ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115.  UNDERWRITING 


LIMITATION  b/:  $47, 

305, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT,  DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA,.  MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK,  OR, 

PA, 

PR, 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY.  INCORPORATED  IN 

:  Connecticut. 

Hartford  Casualty  Insurance  Company.  BUSINESS  ADDRESS: 
Hartford  Plaza,  Hartford,  CT  06115.  UNDERWRITING 


LIMITATION  b/:  $15, 

481, 

000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ 

AR, 

CA, 

CO, 

CT,  DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA,  MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK,  OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Indiana. 

Hartford  Fire  Insurance  Company.  BUSINESS  ADDRESS: 
Hartford  Plaza,  Hartford,  CT  06115.  UNDERWRITING 
LIMITATION  b/:  $147,019,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Connecticut 

.. 

Hartford  Insurance  Company  of  Connecticut.  BUSINESS 
ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115.  UNDERWRITING  ‘ 
LIMITATION  b/:  $1,660,000.  SURETY  LICENSES  C/:  AL,  AK,  CT, 

DE,  DC,  IN,  MN,  MO,  NE,  NJ,  OK,  PA,  RI,  WY.  INCORPORATED  IN: 
Connecticut. 

Hartford  Insurance  Company  of  Illinois.  BUSINESS  ADDRESS: 
Hartford  Plaza,  Hartford,  CT  06115.  UNDERWRITING  LIMITATION 
b/:  $5,619,000.  SURETY  LICENSES  c/ :  IL,  PA.  INCORPORATED  IN: 
Illinois. 

Hartford  Insurance  Company  of  the  Midwest.  BUSINESS 
ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115.  UNDERWRITING 
LIMITATION  b/:  $1,967,000.  SURETY  LICENSES  c/ :  AK,  AZ,  AR, 


CA, 

CO, 

CT, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA,  ME, 

MD, 

MA, 

MI, 

MS, 

MT, 

NE, 

NH, 

NJ, 

NM, 

NY, 

ND, 

OH, 

OK, 

OR,  PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI. 

INCORPORATED  IN 

Indiana. 


Hartford  Insurance  Company  of  the  Southeast.  BUSINESS 
ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115.  UNDERWRITING 
LIMITATION  b/:  $1,737,000.  SURETY  LICENSES  c/ :  CT,  FL,  GA, 
LA,  PA.  INCORPORATED  IN:  Florida. 


See  Footnotes  at  end  of  Circular 
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Hartford  Underwriters  Insurance  conpany.  BUSINESS 
ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115.  UNDERWRITING 


LIMITATION  b/:  $13, 

141, 

000. 

SURETY  LICENSES  c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO,  CT,  DE, 

DC, 

FL, 

GA, 

HI,  ID,  IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD,  MA,  MI, 

MN, 

MS, 

MO, 

MT,  NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH,  OK,  OR, 

PA, 

RI, 

SC, 

SD,  TN,  TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

wi. 

WY.  INCORPORATED  IN: 

Connecticut . 

Highlands  Insurance  Conpany.  BUSINESS  ADDRESS:  600 


Jefferson  Street,  Houston,  TX  77002-7392.  UNDERWRITING 


LIMITATION  b/: 

$20, 

o 

H 

000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD,. 

.  MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Texas. 

Highlands  Underwriters  Insurance  Company.  BUSINESS 
ADDRESS:  600  Jefferson  Street,  Houston,  TX  77002-7392. 
UNDERWRITING  LIMITATION  b/ :  $1,696,000.  SURETY  LICENSES  c/ : 
AL,  AZ,  AR,  CA,  FL,  GA,  LA,  MS,  NM,  OK,  TX.  INCORPORATED 
IN:  Texas. 

Home  Indemnity  Company  (The) .  BUSINESS  ADDRESS: 

59  Maiden  Lane,  New  York,  NY  10038.  UNDERWRITING 
LIMITATION  b/:  $8,242,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA,  HI, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VA, 

WA, 

WV, 

WI 

WY. 

INCORPORATED  IN 

:  New  Hampshire . 

Home  Insurance  Company  (The).  BUSINESS  ADDRESS:  59 
Maiden  Lane,  New  York,  NY  10038.  UNDERWRITING  LIMITATION 
b/:  $47,307,000.  SURETY  LICENSES  c/t  AL,  AK,  AZ,  AR,  CA,  CO, 


CT, 

DE, 

GA, 

HI, 

ID, 

IN, 

KS, 

KY,  LA,  ME,  MD,  MA,  MI, 

MN,  MS, 

MO, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

OH,  OK,  OR,  PA,  PR,  RI, 

SC,  TN, 

TX, 

UT, 

VA, 

WA, 

WY. 

INCORPORATED  IN:  New  Hampshire. 

Houston  General  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  2932,  Fort  Worth,  TX  76113-2932. 


UNDERWRITING  LIMITATION  b/ : 

$8, 

239, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL,  IN, 

lA, 

KS, 

KY, 

LA, 

MD, 

MI, 

MS, 

MO, 

MT, 

NV, 

NM, 

NY, 

ND, 

OH,  OR, 

SC, 

SD, 

TN, 

TX, 

UT, 

VA, 

WA, 

WY. 

INCORPORATED  IN: 

Texas. 

Illinois  National  Insurance  Company.  BUSINESS  ADDRESS: 
3201  West  White  Oaks  Drive,  Springfield,  IL  62703. 
UNDERWRITING  LIMITATION  b/:  $2,301,000.  SURETY  LICENSES  c/ : 
AK,  IL,  IN,  lA,  KY,  MD,  MO,  MT,  NH,  NY,  ND,  OH,  SD,  TX,  UT, 
VT,  WV.  INCORPORATED  IN:  Illinois. 


See  Footnotes  at  end  of  Circular 


1 


30148  Federal  Register  /  VoL  56.  No.  126  /  Monday,  July  1. 1991  /  Notices 


Indemnity  Company  of  California.  BUSINESS  ADDRESS: 
17780  Fitch,  Irvine,  CA  92714.'  UNDERWRITING  LIMITATION  b/ : 
$780,000.  SURETY  LICENSES  c/ :  AZ,  CA,  NV,  OR,  WA. 
INCORPORATED  IN:  California. 


Indemnity  Insurance  Company  of  North  America.  BUSINESS 
ADDRESS:  1601  Chestnut  St.,  P.O.  Box  7716,  Philadelphia,  PA 
19192.  UNDERWRITING  LIMITATION  b/:  $17,284,000.  SURETY 


LICENSES  c/ 

:  AL 

,  AK 

,  AZ 

,  AR 

,  CA 

,  CO 

,  CT 

,  DE 

,  DC,  FL,  GA,  HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN,  MS,  MO,  MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA,  PR,  RI,  SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

wi. 

WY. 

INCORPORATED  IN: 

New  York. 

Indiana  Lumbermens  Mutual  Insurance  Company.  BUSINESS 
ADDRESS:  P.O.  Box  68600,  Indianapolis,  IN  46268-1168. 


UNDERWRITING  LIMITATION 

b/: 

$1, 

788, 

000. 

SURETY 

LICENSES  c/: 

AL, 

AK,  AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN,  lA,  KS, 

KY, 

LA,  MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

NC, 

ND,  OH,  OK, 

OR, 

IN: 

PA,  SC, 
Indiana 

SD, 

♦ 

TN, 

TX, 

UT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED 

Inland  Insurance  Company.  BUSINESS  ADDRESS:  P.  O.  Box 
80468,  Lincoln,  NE  68501.  UNDERWRITING  LIMITATION  b/: 
$2,675,000.  SURETY  LICENSES  c/ :  AZ,  CO,  lA,  KS,  MN,  MT,  NE, 
ND,  OK,  WY.  INCORPORATED  IN:  Nebraska. 

INSURANCE  COMPANY  OF  EVANSTON.  BUSINESS  ADDRESS:  Shand 
Morahan  Plaza,  Evanston,  IL  60201.  UNDERWRITING  LIMITATION 
b/:  $1,921,000.  SURETY  LICENSES  c/ :  DC,  IL.  INCORPORATED 
IN:  Illinois. 

Insurance  Company  of  North  America.  BUSINESS  ADDRESS: 
1601  Chestnut  St.,  P.O.  Box  7716,  Philadelphia,  PA  19192. 
UNDERWRITING  LIMITATION  b/ :  $61,996,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Pennsylvania . 


Instirance  Company  of  the  State  of  Pennsylvania. 

BUSINESS  ADDRESS:  70  Pine  Street,  New  York,  NY  10270. 
UNDERWRITING  LIMITATION  b/:  $26,024,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

O 

O 

FL, 

GA, 

HI,  ID, 

IL, 

IN^ 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV,‘ 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

Tx; 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Pennsylvania . 

See  Footnotes  at  end  of  Circular 
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Insurance  Company  of  the  West.  BUSINESS  ADDRESS: 

P.  O.  Box  85563,  San  Diego,  CA  92186-5563.  UNDERWRITING 
LIMITATION  b/:  $6,606,000.  SURETY  LICENSES  c/ :  AZ,  CA,  CO, 

ID,  MD,  MI,  MT,  NV,  NM,  OK,  OR,  TX,  UT,  WA.  INCORPORATED  IN: 
California. 

Zntercargo  Insurance  Company.  BUSINESS  ADDRESS:  1501 
Woodfield  Road,  SUITE:  204S,  Schaumburg,  IL  60173. 
UNDERWRITING  LIMITATION  b/:  $1,111,000.  SURETY  LICENSES  c/: 
AZ,  CA,  Ca,  FL,  GA,  IL,  IN,  LA,  ME,  MD,  MA,  MI,  MO,  NM,  NY, 
OR,  PA,  TN,  TX,  VA,  WI.  INCORPORATED  IN:  Illinois. 

International  Business  &  Mercantile  REassurance  Company. 
BUSINESS  ADDRESS:  307  N.  Michigan  Ave.,  Chicago,  IL  60601. 


UNDERWRITING  LIMITATION 

b/: 

$4, 

835, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA,  ID,  IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN,  TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

INTERNATIONAL  CREDIT  OF  NORTH  AMERICA  REINSURANCE  INC. 
BUSINESS  ADDRESS:  1205  Franklin  Avenue,  Garden  City,  NY 
11530.  UNDERWRITING  LIMITATION  b/ :  $4,300,000.  SURETY 
LICENSES  c/:  NY.  INCORPORATED  IN:  New  York. 

International  Fidelity  Insurance  Company.  BUSINESS 
ADDRESS:  24  Commerce  Street,  Newark,  NJ  07102.  UNDERWRITING 
LIMITATION  b/:  $1,720,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

H 

O 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WY. 

INCORPORATED  IN:  New  Jersey. 

ISLAND  INSURANCE  COMPANY,  LIMITED.  BUSINESS  ADDRESS: 
P.O.  Box  1520,  Honolulu,  HI  96806.  UNDERWRITING  LIMITATION 
b/:  $4,757,000.  SURETY  LICENSES  c/ :  HI.  INCORPORATED  IN: 
Hawaii. 

ITT  Lyndon  Property  Insurance  Company.  BUSINESS 
ADDRESS:  12555  Manchester  Road,  St.  Louis,  MO  63131. 
UNDERWRITING  LIMITATION  b/ :  $10,083,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN 

lA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NJ, 

NM 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV,  WI,  WY.  INCORPORATED  IN:  Missouri. 
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John  Deere  Insurance  Company*  BUSINESS  AIN)RESS:  3400 
80th  Street,  Moline,  IL  61265.  UNDERWRITING  LIMITATION  b/ : 


$8, 

032, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT 

DE, 

DC, 

FL, 

GA,  HI,  ID,  IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA 

MI, 

MN, 

MS, 

MO,  MT,  NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK 

OR, 

PA, 

RI, 

SC,  SD,  TN,  TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Illinois. 


Kansas  Bankers  Surety  Company  (The).  BUSINESS  ADDRESS: 
P.  O.  Box  1654,  Topelca,  KS  66601.  UNDERWRITING  LIMITATION 
b/:  $1,585,000.  SURETY  LICENSES  c/;  CO,  IL,  lA,  KS,  MN,  MO, 
NE,  OK,  SD,  WI,  WY.  INCORPORATED  IN:  Kansas. 

Kansas  City  Fire  and  Marine  Insurance  Ccnspemy. 
BUSINESS  ADDRESS:  180  Maiden  Lane,  New  York,  NY  10038. 
UNDERWRITING  LIMITATION  b/:  $1,649,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Missouri. 

KEMPER  REINSURANCE  COMPANY.  BUSINESS  ADDRESS:  Long  Grove, 
IL  60049.  UNDERWRITING  LIMITATION  h/z  $26,059,000.  SURETY 
LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID, 


IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

MD,  MA, 

MI, 

MN, 

MS, 

MT, 

NE, 

NV,  NH, 

NJ, 

NM, 

NY, 

ND, 

OH, 

OK, 

OR,  PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT,  VT, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

Kentucky  Central  Insurance  Company.  BUSINESS  ADDRESS: 
Kincaid  Towers,  Lexington,  KY  40507.  UNDERWRITING 
LIMITATION  b/:  $1,301,000.  SURETY  LICENSES  c/:  AL,  GA,  IN, 
KS,  KY,  MD,  MS,  MO,  NM,  OH,  TN,  UT,  VA,  WV.  INCORPORATED 
IN:  Kentucky. 

Lawyers  Surety  Corporation.  BUSINESS  ADDRESS: 

P.O.  Box  569480,  Dallas,  TX  75356-9480.  UNDERWRITING 
LIMITATION  b/:  $526,000.  SURETY  LICENSES  c/ :  AL,  AR,  CA,  DC, 
FL,  GA,  KY,  MS,  NC,  OK,  SC,  TN,  TX.  INCORPORATED  IN:  Texas. 

Liberty  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 

175  Berkeley  Street,  Boston,  MA  02117.  UNDERWRITING 
LIMITATION  b/:  $164,807,000.  SURETY  LICENSES  c/:  AL,  AK, > AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Massachusetts. 

See  Footnotes  at  end  of  Circular 
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Lumbermens  Mutual  Casualty  Company.  BUSINESS  ADDRESS: 
Long  Grove,  IL  60049.  UNDERWRITING  LIMITATION  b/: 
$83,888,000.  SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ,  AR,  CA,  CO, 
CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD, 

MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 

OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  Illinois. 

Massachusetts  Bay  Insurance  Company.  BUSINESS  ADDRESS: 
100  North  Parkway,  Worcester,  MA  01605.  UNDERWRITING 
LIMITATION  b/:  $1,233,000.  SURETY  LICENSES  c/ :  AL,  AR,  CA, 


CO, 

CT, 

DC, 

FL, 

GA, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

NE, 

NH, 

NJ, 

NY, 

NC, 

OH, 

OK, 

PA, 

RI, 

SC, 

TN, 

TX, 

VT, 

VA, 

WA, 

WV, 

WI. 

INCORPORATED  IN 

:  Massachusetts. 

MCA  Insurance  Company.  BUSINESS  ADDRESS: 

484  Central  Avenue,  Newark,  NJ  07107-2096.  UNDERWRITING 
LIMITATION  b/:  $2,376,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Oklahoma. 

Merchants  Bonding  Company  (Mutual) .  BUSINESS  ADDRESS: 
2100  Grand  Avenue,  Des  Moines,  lA  50312.  UNDERWRITING 
LIMITATION  b/:  $788,000.  SURETY  LICENSES  c/:  AZ,  CA,  CO,  FL, 
ID,  IL,  lA,  KS,  LA,  MI,  MN,  MO,  MT,  NE,  NV,  NM,  ND,  OK,  OR, 
PA,  SD,  TX,  UT,  WA,  WI,  WY.  INCORPORATED  IN:  Iowa. 

MIC  Property  and  casualty  Insurance  Corporation. 
BUSINESS  ADDRESS:  3044  West  Grand  Boulevard,  Detroit,  MI 
48202.  UNDERWRITING  LIMITATION  b/ :  $4,075,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

o 

o 

CT, 

DE, 

DC, 

FL, 

GA 

ID, 

IN, 

lA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VA 

WA,  WV,  WI.  INCORPORATED  IN:  Michigan. 

Michigan  Millers  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  Post  Office  Box  30060,  Lansing,  MI  48909. 
UNDERWRITING  LIMITATION  b/ :  $5,940,000.  SURETY  LICENSES  c/ : 
AZ,  AR,  CA,  CO,  DC,  FL,  ID,  IN,  KS,  MI,  MO,  NE,  NJ,  NY,  NC, 
OH,  OK,  PA,  TX,  UT,  VA,  WA.  INCORPORATED  IN:  Michigan. 

Michigan  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  5110,  Southfield,  MI  48086-5110.  UNDERWRITING 
LIMITATION  b/:  $1,512,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Michigan. 
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MID-CONTINBIIT  CASUALTY  COMPANY.  BUSINESS  ADDRESS: 

Post  Office  Box  1409,. Tulsa,  OK  74101.  UNDERWRITING 
LIMITATION  b/:  $3,129,000.  SURETY  LICENSES  c/:  AL,  AZ,  AR, 
CO,  IL,  lA,  KS,  MN,  MS,  MO,  MT,  ME,  NM,  OK,  TX,  UT,  WY. 
INCORPORATED  IN:  Oklahoma. 

Millers  Mutual  Fire  Insurance  Company  of  Texas  <Tbe) . 
BUSINESS  ADDRESS:  Post  Office  Box  2269,  Fort  Worth,  TX 
76113.  UNDERWRITING  LIMITATION  b/“:  $4,801,000. 

SURETY  LICENSES  c/ :  CO,  DC,  ID,  IL,  IN,  lA,  LA,  MI,  NM,  OK, 
OR,  TX,  WY.  INCORPORATED  IN:  Texas. 

Millers'  Mutual  Insurance  Association  of  Illinois. 
BUSINESS  ADDRESS:  111  East  Fourth  Street,  P.O.  Box  9006, 
Alton,  IL  62002-9006.  UNDERWRITING  LIMITATION  b/: 
$3,567,000.  SURETY  LICENSES  c/:  AL,  AR,  CO,  DC,  GA,  IL,  IN, 
lA,  KS,  LA,  MN,  MS,  MO,  MT,  NE,  NC,  ND,  OH,  OK,  SD,  TN,  WI. 
INCORPORATED  IN:  Illinois. 

Minnesota  Trust  Company  of  Austin.  BUSINESS  ADENAESS; 
107  West  Oakland  Avenue,  P.O.  Box  463,  Austin,  MN  55912. 
UNDERWRITING  LIMITATION  b/ :  $154,000.  SURETY  LICENSES  c/: 
CO,  MN,  MT,  ND.  INCORPORATED  IN:  Minnesota. 

MOTORS  INSURANCE  CORPORATION.  Bl^INESS  ADDRESS: 

3044  West  Grand  Boulevard,  Detroit,  MI  48202.  UNDERWRITING 
LIMITATION  b/:  $63,337,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KY, 

LA, 

ME,  MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OK,  OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

Munich  American  Reinsurance  Company.  BUSINESS  ADDRESS: 
560  Lexington  Avenue,  New  York,  NY  10022.  UNDERWRITING 


LIMITATION  b/:  $24, 

871, 

000. 

SURETY  LICENSES  c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA,  CO,  CT, 

DE, 

DC, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

MI, 

MN,  MS,  MT, 

NV, 

NH, 

NJ, 

NM,  KY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC,  SD,  TN, 

TX, 

UT, 

VA, 

WA,  WV, 

WI. 

INCORPORATED  IN: 

New  York. 

National  American  Insurance  Coi^>any.  BUSINESS  ADDRESS: 
1008  Manvel  Avenue,  Chandler,  OK  74834.  UNDERWRITING 
LIMITATION  b/:  $1,291,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY,  LA,  MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

NY, 

ND, 

OH, 

OK, 

OR,  PA,  RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN; 

Nebraska. 


National  Automobile  and  Casualty  Insurance  Company. 
BUSINESS  ADDRESS r  Post  Office  Box  7040,  Pasadena,  CA  91109. 
UNDERWRITING  LIMITATION  b/:  $503,000.  SURETY  LICENSES  c/:  AK, 
AZ,  CA,  MO,  NV,  WA.  INCORPORATED  IN:  California. 
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Natlonal-B«n  Franklin  Insurance  Coiq^any  of  Illinois. 
BUSINESS  ADDRESS:  200  South  Hacker  Drive,  Chicago,  IL 
60606.  UNDERWRITING  LIMITATION  b/:  $14,273,000. 

SURETY  LICENSES  c/:  DC,  IL,  IN,  lA,  KY,  MD,  MI,  MN,  NY,  NC, 
ND,  RI,  SD,  HI.  INCORPORATED  IN:  Illinois. 

National  Fire  Insurance  Company  of  Hartford. 

BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL  60685. 
UNDERWRITING  LIMITATION  b/:  $36,761,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Connecticut . 

National  Grange  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  55  West  Street,  Keene,  NH  03431. 
UNDERWRITING  LIMITATION  b/:  $785,000.  SURETY  LICENSES  c/:  CT, 
DE,  DC,  ME,  MD,  MA,  MI,  NH,  NY,  NC,  OH,  PA,  RI,  SC,  TN,  VT, 
VA,  WV,  WI.  INCORPORATED  IN:  New  Hampshire. 


National  Indemnity  Company.  BUSINESS  ADDRESS: 

3024  Harney  Street,  Omaha,  NE  68131-3580.  UNDERWRITING 
LIMITATION  b/:  $251,955,000.  SURETY  LICENSES  c/:  AK,  AZ 


CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NM, 

NC, 

ND, 

OH 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY 

INCORPORATED  IN:  Nebraska. 


,  AR 
ME, 
OR, 


f 


NATIONAL  REINSURANCE  CORPORATION.  BUSINESS  ADDRESS: 

777  Long  Ridge  Road,  P.O.  Box  10167,  Stamford,  CT 
06904-2167.  UNDERWRITING  LIMITATION  b/:  $21,969,000. 

SURETY  LICENSES  c/ :  AK,  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  HI,  ID, 

IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MT,  NE,  NV,  NJ, 

NY,  NC,  ND,  OH,  OK,  PA,  PR,  RI,  SC,  TN,  TX,  UT,  VT,  VA,  WA,  • 

WV,  WI,  WY.  INCORPORATED  IN:  Delaware. 

National  Surety  Corporation.  BUSINESS  ADDRESS: 

200  West  Monroe  Street,  Chicago,  IL  60606.  UNDERWRITING 
LIMITATION  b/:  $8,450,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

Q 

H 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Illinois. 

National  Union  Fire  Insurance  Company  of  Pittsburgh,  PA. 
BUSINESS  ADDRESS:  70  Pine  Street,  New  York,  NY  10270. 
UNDERWRITING  LIMITATION  b/ :  $100,647,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

GU, 

HI, 

ID, 

IL, 

IN,' 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Pennsylvania. 
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Nationwide  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 
One  Nationwide  Plaza,  Columbus,  OH  43216.  UNDERWRITING 
LIMITATION  b/:  $260,404,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

X 

H 

ID, 

IL, 

IN, 

H 

> 

KS, 

KY 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NM, 

NY, 

NC 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Ohio. 

Netherlands  Insurance  Company  (The).  BUSINESS  ADDRESS: 
62  Maple  Avenue,  Keene,  NH  03431.  UNDERWRITING 
LIMITATION  b/:  $1,379,000.  SURETY  LICENSES  c/:  AZ,  CA,  CT, 
DC,  GA,  ID,  IN,  lA,  KY,  ME,  MD,  MI,  NV,  NH,  NJ,  NY,  NC,  OH, 
RI,  SC,  UT,  VT,  VA,  WA,  WI.  INCORPORATED  IN:  New  Hampshire. 

New  H2unpshire  Insurance  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  960,  Manchester,  NH  03107.  UNDERWRITING 
LIMITATION  b/:  $38,871,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 
AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY, 

LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 

NC,  ND,  OH,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV, 

WI.  INCORPORATED  IN:  New  Hampshire. 

Newarlc  Insurance  Company.  BUSINESS  ADDRESS:  P.  O.  Box 
1000,  9300  Arrowpoint  Blvd.,  Charlotte,  NC  28201-1000. 
UNDERWRITING  LIMITATION  b/ :  $3,166,000.  SURETY  LICENSES  c/ : 
AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL, 

IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 

NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN, 

TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 

New  Jersey. 

North  American  Reinsurance  Corporation. 

BUSINESS  ADDRESS:  237  Park  Avenue,  New  York,  NY  10017. 
UNDERWRITING  LIMITATION  b/ :  $20,075,000.  SURETY  LICENSES  c/: 
AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 

lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH, 

NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX, 

UT,  VT,  VA,  WA,  WV,  WI.  INCORPORATED  IN:  New  York. 


NORTH  AMERICAN  SPECIALTY  INSURANCE  COMPANY. 


BUSINESS  ADDRESS:  650  Elm  Street,  6th  Floor,  Manchester,  NH 
03101-2596.  UNDERWRITING  LIMITATION  b/ :  $2,615,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE,  DC, 

FL, 

GA, 

ID,  IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN,  MS, 

MO, 

MT, 

NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OR, 

PA, 

RI,  SC, 

SD, 

TN, 

TX,  UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

New  Hampshire. 
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North  Star  Reinsurance  Corporation.  BUSINESS  ADDRESS: 
Morris  Corporate  Center  I,  300  Interpace  Parkway, 
Parsippany,  NJ  07054.  UNDERWRITING  LIMITATION  b/: 


$10 

,630 

,000 

.  SURETY 

LICENSES  C/ 

:  AL, 

AK 

,  AZ 

,  AR, 

CA, 

CO 

,  CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Delaware. 


Northbrook  Property  and  Casualty  Insurance  Company. 
BUSINESS  ADDRESS:  Allstate  Plaza,  Northbrook,  IL  60062. 
UNDERWRITING  LIMITATION  b/:  $13,885,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN 

H 

> 

KS, 

KY, 

LA, 

ME, 

MD, 

MI, 

MM, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TM, 

TX, 

UT 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

Northern  Assurance  Company  of  America  (The) 

BUSINESS  ADDRESS:  One  Beacon  Street,  Boston,  MA  02108. 
UNDERWRITING  LIMITATION  b/ :  $12,299,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Massachusetts. 

NORTHWESTERN  PACIFIC  INDEMNITY  COMPANY. 

BUSINESS  ADDRESS:  Pioneer  Tower,  Suite  400,, 

888  S.W.  Fifth  Avenue,  Portland,  OR  97204-2018. 

UNDERWRITING  LIMITATION  b/:  $1,816,000.  SURETY  LICENSES  c/: 
CA,  OK,  OR,  TX,  WA.  INCORPORATED  IN:  Oregon. 

Oceanic  Insurance  and  Surety  Company.  BUSINESS  ADDRESS: 
1501  Woodfield  Road,  SUITE:  204S,  Schaumburg,  IL  60173. 
UNDERWRITING  LIMITATION  b/:  $305,000.  SURETY  LICENSES  c/:  NM. 
INCORPORATED  IN:  New  Mexico. 

Ohio  Casualty  Insurance  Company  (The) . 


BUSINESS  ADDRESS:  136  North 

Third  Street,  Hamilton, 

OH 

45025.  UNDERWRITING 

LIMITATION  b/:  $46, 

582, 

000. 

SURETY  LICENSES  c/ : 

AL, 

AK, 

AZ, 

AR,  CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA,  HI,  ID,  IL,  IN, 

lA, 

KS, 

KY, 

LA,  ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO,  MT,  NE,  NV,  NH, 

NJ, 

NM, 

NY, 

NC,  ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI,  SC,  SD,  TN,  TX, 

UT, 

VT, 

VA, 

VI,  WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Ohio. 

Ohio  Farmers  Insurance 

Company.  BUSINESS  ADDRESS: 

P.O.  Box  5001,  Westfield  Cntr, 

OH  44251-5001. 

UNDERWRITING 

LIMITATION  b/:  $27,924, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AZ, 

AR, 

CA,  CO,  DE,  DC,  FL, 

GA, 

ID, 

IL, 

IN,  lA, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI,  MN,  MS,  MO,  MT, 

NE, 

NV, 

NH, 

NJ,  NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

PA,  RI,  SC,  SD,  TN, 

TX, 

UT, 

VT, 

< 

> 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Ohio. 
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Oklahoma  Surety  company.  BUSINESS  ADDRESS: 

Post  Office  Box  1409,  Tulsa,  OK  74101.  UNDERWRITING 
LIMITATION  b/:  $566,000.  SURETY  LICENSES  c/ :  KS,  OK,  TX. 
INCORPORATED  IN:  Oklahoma. 

Old  Republic  Insurance  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  789,  Greensburg,  PA  15601.  UNDERWRITING 
LIMITATION  b/:  $22,873,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL,  IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN,  TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Pennsylvania. 

Old  Republic  Surety  Company.  BUSINESS  ADDRESS: 

P.O.  Box  1635,  Milwaukee,  WI  53201.  UNDERWRITING 
LIMITATION  b/:  $1,359,000.  SURETY  LICENSES  c/ :  AL,  AZ,  AR, 
CA,  CO,  DC,  GA,  ID,  IL,  IN,  lA,  KS,  MD,  MN,  MS,  MO,  MT,  NE, 
NV,  NM,  OH,  OK,  OR,  PA,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WI,  WY. 
INCORPORATED  IN:  Wisconsin. 

Omaha  Property  and  casualty  Insurance  Company. 
BUSINESS  ADDRESS;  3102  Farnam  Street,  Omaha,  NE  68131. 


UNDERWRITING  LIMITATION  b/ : 

$1, 

764, 

000. 

SURETY  LICENSES 

c/; 

AL,  AK,  AZ,  CA,  CO,  CT,  DE, 

DC, 

FL, 

GA, 

HI, 

ID,  IL, 

IN, 

lA, 

KS,  KY,  ME,  MD,  MA,  MI,  MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NM, 

NY, 

NC, 

ND,  OH,  OR,  PA,  SC,  SD,  TN, 
INCORPORATED  IN:  Delaware. 

TX, 

UT, 

VT, 

VA, 

WA,  WI, 

WY. 

Pacific  Employers  Insurance  Company.  BUSINESS  ADDRESS: 
1601  Chestnut  Street,  P.O.  Box  7716,  Philadelphia,  PA 
19192.  UNDERWRITING  LIMITATION  b/ :  $19,125,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  California. 


Pacific  Indemnity  Company.  BUSINESS  ADDRESS: 
P.O.  Box  1615,  15  Mountain  View  Road,  Warren,  NJ 
07061-1615.  UNDERWRITING  LIMITATION  b/ :  $32,126,000. 


SURETY  LICENSES 

c/; 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

California. 

Pacific  Insurance  Company,  Limited.  BUSINESS  ADDRESS: 
P.O.  Box  1140,  Honolulu,  HI  96807.  UNDERWRITING 
LIMITATION  b/:  $4,225,000.  SURETY  LICENSES  c/ :  HI. 
INCORPORATED  IN:  Hawaii. 


See  Footnotes  at  end  of  Circular 
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PACIFIC  STATES  CASUALTY  COMPANY.  BUSINESS  ADDRESS: 

4021  Rosewood  Avenue,  3rd  Floor,  Los  Angeles,  CA 
90004-2932.  UNDERWRITING  LIMITATION  b/:  $1,867,000. 

SURETY  LICENSES  c/:  AZ,  CA,  CO,  NV,  WA,  WY.  INCORPORATED  IN: 
California. 

Peerless  Insurance  Company.  BUSINESS  ADDRESS: 

62  Maple  Avenue,  Keene,  NH  03431.  UNDERWRITING 
LIMITATION  b/:  $9,759,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  New  Hampshire. 

Pekin  Insurance  Company.  BUSINESS  ADDRESS: 

2505  Court  Street,  Pekin,  IL  61558.  UNDERWRITING 
LIMITATION  b/:  $1,891,000.  SURETY  LICENSES  c/:  IL,  IN,  lA, 

WI.  INCORPORATED  IN:  Illinois. 

Pennsylvania  Manufacturers'  Association  Insurance 
Company.  BUSINESS  ADDRESS:  925  Chestnut  Street,  Philadelphia, 
PA  19107.  UNDERWRITING  LIMITATION  b/:  $19,720,000.  SURETY 
LICENSES  c/:  AK,  AZ,  CA,  CO,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA, 
KY,  LA,  MD,  MA,  MI,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC, 

OH,  OK,  PA,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI. 

INCORPORATED  IN:  Pennsylvania. 

Pennsylvania  Millers  Mutual  Insurance  company. 

BUSINESS  ADDRESS:  15  Public  Square,  Wilkes-Barre,  PA 
18773-0016.  UNDERWRITING  LIMITATION  to/:  $3,772,000. 

SURETY  LICENSES  C/ :  CT,  DC,  FL,  GA,  ID,  IN,  KS,  KY,  ME,  MD, 

MA,  MS,  MO,  NH,  NJ,  NY,  NC,  ND,  PA,  RI,  SC,  TN,  UT,  VT,  VA, 

WA.  INCORPORATED  IN:  Pennsylvania. 

Pennsylvania  National  Mutual  Casualty  Insurance  Company. 
BUSINESS  ADDRESS:  P.O.  Box  2361,  Harrisburg,  PA  17105-2361. 
UNDERWRITING  LIMITATION  to/:  $12,376,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NJ, 

NM, 

NY, 

NC 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI 

INCORPORATED  IN:  Pennsylvania. 


Personal  Service  Insurance  Co.  (The).  BUSINESS  ADDRESS: 
P.O.  BOX  1226,  COLUMBUS,  OH  43216-1226.  UNDERWRITING 
LIMITATION  to/:  $2,570,000.  SURETY  LICENSES  c/:  IN,  OH. 
INCORPORATED  IN:  OHIO. 
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Phoenix  Assurance  Company  of  New  York. 

BUSINESS  ADDRESS:  4  World  Trade  Center,  SUITE:  6274, 

New  York,  NY  10048.  UNDERWRITING  LIMITATION  b/: 

$6,342,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 

MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 

OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  New  Hampshire. 

Phoenix  Insurance  Company  (The) .  BUSINESS  ADDRESS: 

One  Tower  Square,  Hartford,  CT  06183-6014.  UNDERWRITING 
LIMITATION  b/:  $50,124,000.  SURETY  LICENSES  c/;  AL,  AK,  AZ, 

AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY, 

LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 

NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA, 

VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Connecticut. 

PINNACLE  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

P.O.  Box  1919,  Carrollton,  GA  30117.  UNDERWRITING 
LIMITATION  b/:  $423,000.  SURETY  LICENSES  c/ :  AL,  AK,  AR,  CO, 
DC,  FL,  GA,  IN,  KS,  LA,  MD,  MS,  OH,  OK,  SC,  TN,  TX,  UT,  WY. 
INCORPORATED  IN:  Georgia. 

PLANET  INDEMNITY  COMPANY.  BUSINESS  ADDRESS: 

410  17th  Street,  SUITE:  1675,  Denver,  CO  80202. 

UNDERWRITING  LIMITATION  b/ :  $366,000.  SURETY  LICENSES  c/ :  CO, 
NM,  TX.  INCORPORATED  IN:  Colorado. 

PLANET  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

4  Penn  Center  Plaza,  Philadelphia,  PA  19103.  UNDERWRITING 
LIMITATION  b/:  $721,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR, 


CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA 

ME^ 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN,- 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI 

WY.  INCORPORATED  IN:  Wisconsin. 


PREFERRED  NATIONAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  407003,  Ft.  Lauderdale,  FL  33340-7003.  UNDERWRITING 
LIMITATION  b/:  $641,000.  SURETY  LICENSES  c/;  FL. 

INCORPORATED  IN:  FLORIDA. 


Progressive  Casualty  Insurance  Company. 

BUSINESS  ADDRESS:  6000  Parkland  Boulevard,  Mayfield  Hts., 
OH  44124.  UNDERWRITING  LIMITATION  b/ :  $34,907,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

O 

O 

CT, 

DE, 

DC, 

FL, 

GA,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

Ohio. 
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Protective  Insurance  Company.  BUSINESS  ADDRESS: 

3100  North  Meridian  Street,  Indianapolis,  IN  46208. 
UNDERWRITING  LIMITATION  b/:  $8,875,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR,. 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Indiana 

i. 

Prudential  Reinsurance  Company.  BUSINESS  ADDRESS: 
3  Gateway  Center,  Newark,  NJ  07102-4077.  UNDERWRITING 


LIMITATION  b/:  $50, 

896, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT,  DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MI,  MN, 

MS, 

MO, 

MT, 

NE,  NH, 

NJ, 

NM, 

NY, 

ND, 

OH, 

OR, 

PA, 

PR, 

RI,  SD, 

TN, 

TX, 

UT, 

VT,  WA, 

WI. 

INCORPORATED  IN 

Delaware. 

Ranger  Insurance  Company.  BUSINESS  ADDRESS: 

P.  O.  Box  2807,  Houston,  TX  77252.  UNDERWRITING  LIMITATION 


b/: 

$2, 

500, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Delaware. 

REGENCY  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

P.O.  Box  190,  Hallandale,  FL  33008-0190.  UNDERWRITING 
LIMITATION  b/:  $250,000.  SURETY  LICENSES  c/:  FL. 
INCORPORATED  IN:  Florida. 

Reinsurance  Corporation  of  New  York  (The) . 

BUSINESS  ADDRESS:  80  Maiden  Lane,  New  York,  NY  10038. 
UNDERWRITING  LIMITATION  b/ :  $6,140,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

Q 

H 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  York. 


Reliance  Insurance  Company.  BUSINESS  ADDRESS: 

4  Penn  Center  Plaza,  Philadelphia,  PA  19103.  UNDERWRITING 


LIMITATION  b/:  $45, 

274, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO,  CT, 

DE, 

DC, 

FL, 

GA,  GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME,  MD, 

MI, 

MN, 

MS, 

MO,  MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH,  OK, 

OR, 

PA, 

PRr 

RI,  SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV,  WI, 

WY. 

INCORPORATED  IN 

:  Pennsylvania. 

Reliance  Insurance  Company  of  Mew  York. 

BUSINESS  ADDRESS:  4  Penn  Center  Plaza,  Philadelphia,  PA 
19103.  UNDERWRITING  LIMITATION  b/ :  $1,072,000. 

SURETY  LICENSES  c/:  NY.  INCORPORATED  IN:  New  York. 


See  Footnotes  at  end  of  Circular 
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Republic  Western  Insurance  company.  BUSINESS  ADDRESS: 
2721  North  Central  Avenue,  Phoenix,  AZ  85004.  UNDERWRITING 


LIMITATION  b/:  $10, 

294,000. 

SURETY  LICENSES 

c/t 

AL, 

AK/ 

AZ, 

AR, 

CA,  CO,  DE,  DC, 

FL,  GA, 

ID, 

IL,  IN, 

lA, 

KS, 

KY, 

LA,- 

ME, 

MD, 

MA,  MI,  MN,  MS, 

MO,  MT, 

NE, 

NV,  NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK,  OR,  PA,  RI, 

SC,  SD, 

TN, 

TX,  UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Arizona 

1 . 

Royal  Indemnity  Cooqpany.  BUSINESS  ADDRESS:  P.  O.  Box 
1000,  9300  Arrowpoint  Blvd. ,  Charlotte,  NC  28201-1000. 


UNDERWRITING  LIMITATION  b/:  $11,477,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Delaware. 

Royal  Insurance  Company  of  America.  BUSINESS  ADDRESS: 

P.  O.  Box  1000,  9300  Arrowpoint  Blvd.,  Charlotte,  NC 
28201-1000.  UNDERWRITING  LIMITATION  b/ :  $20,171,000.  SURETY 
LICENSES  C/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA, 

GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 

MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 

RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  Illinois. 


SAFECO  Insurance  Company  of  America.  BUSINESS  ADDRESS: 
SAFECO  Plaza,  Seattle,  WA  98185.  UNDERWRITING 


LIMITATION  b/:  $52, 

374, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ 

AR, 

CA, 

CO,  CT,  DE, 

DC, 

FL, 

GA,  GU,  HI, 

ID, 

IL, 

IN, 

lA, 

KS 

KY, 

LA, 

ME,  MD,  MA, 

MI, 

MN, 

MS,  MO,  MT, 

NE, 

NV, 

NH, 

NJ, 

NM 

NC, 

ND, 

OH,  OK,  OR, 

PA, 

RI, 

SC,  SD,  TN, 

TX, 

UT, 

VA, 

VI, 

WA 

WV, 

WI, 

WY.  INCORPORATED  IN 

:  Washington 

• 

SAFECO  Insurance  Company  of  Illinois.  BUSINESS  ADDRESS: 
1900  West  Hassell  Rd.,  Hoffman  Estates,  IL  60196. 
UNDERWRITING  LIMITATION  b/ ;  $5,747,000.  SURETY  LICENSES  c/: 

AZ,  CO,  IL,  KS,  KY,  MD,  MI,  MN,  MS,  NE,  NM,  OH,  OR,  PA,  TN, 

TX,  UT,  WI,  WY.  INCORPORATED  IN:  Illinois. 

SAFECO  National  Insurance  Company.  BUSINESS  ADDRESS: 
SAFECO  Plaza,  Seattle,  WA  98185.  UNDERWRITING 
LIMITATION  b^  $4,397,000.  SURETY  LICENSES  c/ :  CO,  MO,  NY. 
INCORPORATED  IN:  Missouri. 

SCOR  REINSURANCE  COMPANY.  BUSINESS  ADDRESS: 

110  William  Street,  18th  Floor,  New  York,  NY  10038. 
UNDERWRITING  LIMITATION  b/ :  $12,329,000.  SURETY  LICENSES  c/: 
AL,  AZ,  AR,  CO,  DE,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  LA,  MD,  MA, 

MN,  MS,  NE,  NV,  NJ,  NM,  NY,  OH,  OR,  PA,  SC,  TX,  VT,  WA,  WY. 

INCORPORATED  IN:  New  York. 


See  Footnotes  at  end  of  Circular 
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Seaboard  Surety  Coinp2uiy.  BUSINESS  ADDRESS: 

Burnt  Mills  Road  and  Route  206,  Bedminster,  NJ  07921. 
UNDERWRITING  LIMITATION  b/:  $7,217,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

00, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

ILy 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

wv. 

WI, 

WY. 

INCORPORATED  IN: 

New  York. 

Security  National  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  655028,  Dallas,  TX  75265-5028.  UNDERWRITING 
LIMITATION  b/:  $1,102,000.  SURETY  LICENSES  c/:  AL,  AR,  CA, 
CO,  IL,  IN,  KS,  KY,  MO,  NM,  OH,  OK,  TX,  WY.  INCORPORATED  IN: 
Texas . 


Select  Insurance  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  1771,  Dallas,  TX  75221-1771.  UNDERWRITING 
LIMITATION  b/:  $1,710,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KY, 

MD, 

MI,  MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

NC, 

OH, 

OR, 

SC, 

SD, 

TN, 

TX, 

VT,  VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED 

IN: 

Texas . 

■  •  ‘ 

Selective  Insurance  Company  of  America. 

BUSINESS  ADDRESS:  Wantage  Avenue,  Branchville,  NJ  07890. 
UNDERWRITING  LIMITATION  b/:  $17,748,000.  SURETY  LICENSES  c/: 
DE,  DC,  FL,  GA,  MD,  MS,  NJ,  NY,  NC,  PA,  SC,  TX,  VA. 
INCORPORATED  IN:  New  Jersey. 

SENTINEL  INSURANCE  COMPANY,  LTD.  BUSINESS  ADDRESS: 

P.O.  Box  1140,  Honolulu,  HI  96807.  UNDEWmiTING 
LIMITATION  b/:  $1,118,000.  SURETY  LICENSES  c/z  HI. 
INCORPORATED  IN:  Hawaii. 

Sentry  Insurance  A  Mutual  Company.  BUSINESS  ADDRESS: 
1800  North  Point  Drive,  Stevens  Point,  WI  54481. 
UNDERWRITING  LIMITATION  b/ :  $59,832,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

H 

X 

ID, 

IL, 

IN 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI,. 

MM, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

C«, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Wisconsin.' 

Skandia  America  Reinsurance  Corporation. 

BUSINESS  ADDRESS:  One  Liberty  Plaza,  New  York,  NY  10006. 
UNDERWRITING  LIMITATION  b/:  $31,161,000.  SURETY  LICENSES  c/ : 
AL,  AZ,  CA,  DE,  DC,  GA,  IL,  IN,  lA,  MI,  MS,  MT,  ME,  NY,  OH, 
OK,  OR,  PA,  TX,  UT,  VA,  WA,  WI.  INCORPORATED  IN:  Delaware. 


See  Footnotes  at  end  of  Circular 
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South  Carolina  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  1,  Columbia,  SC  29202.  UNDERWRITING  LIMITATION  b/; 


$4, 

461, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT 

DE, 

DC, 

FL, 

GA, 

ID,  IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN 

MS, 

MO, 

MT, 

NE, 

NV,  NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

SC, 

SD 

TN, 

TX, 

UT, 

VA, 

WA,  WV, 

WI, 

WY. 

INCORPORATED  IN 

• 

• 

South  Carolina. 

St.  Paul  Fire  and  Marine  Insurance  Company. 
BUSINESS  ADDRESS:  385  Washington  Street,  St.  Paul,  MN 
55102.  UNDERWRITING  LIMITATION  b/ :  $146,459,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

O 

O 

FL 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Minnesota. 

ST.  PAUL  GUARDIAN  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
385  Washington  Street,  St.  Paul,  MN  55102.  UNDERWRITING 
LIMITATION  b/:  $2,115,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE 

ND, 

OH, 

OK, 

OR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT 

INCORPORATED  IN 

:  Minnesota. 

St.  Paul  Mercury  Insurance  Company.  BUSINESS  ADDRESS: 
385  Washington  Street,  St.  Paul,  MN  55102.  UNDERWRITING 
LIMITATION  b/:  $4,000,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Minnesota. 

Standard  Fire  Insurance  Company  (The) . 

BUSINESS  ADDRESS:  151  Farmington  Avenue,  Hartford,  CT 
06156.  UNDERWRITING  LIMITATION  b/ :  $31,372,000. 

SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 

GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 

MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 

RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  Connecticut. 

State  Automobile  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  518  East  Broad  Street,  Columbus,  OH 
43216.  UNDERWRITING  LIMITATION  b/ :  $22,217,000. 

SURETY  LICENSES  c/:  AL,  AZ,  AR,  CO,  FL,  GA,  IL,  IN,  KS,  KY, 

MD,  MI,  MN,  MS,  MO,  MT,  NE,  NC,  ND,  OH,  PA,  SC,  SD,  TN,  VA, 

WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 


See  Footnotes  at  end  of  Circular 
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State  Farm  Fire  and  Casmalty  Company.  BUSINESS  ADDRESS: 
112  East  Washington  Street,  Bloomington,  IL  61701. 
UNDERWRITING  LIMITATION  b/t  $241,081,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

MB, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

Illinois. 

State  Surety  Company.  BUSINESS  ADDRESS:  P.O.  Box  1976, 
Des  Moines,  lA  50306.  UNDERWRITING  LIMITATION  b/: 

$417,000.  SURETY  LICENSES  c/ :  AZ,  CO,  DC,  ID,  IL,  lA,  KS,  MN, 
MO,  MT,  NE,  NM,  ND,  SD,  WI,  WY.  INCORPORATED  IN:  Iowa. 

Statewide  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  799,  Waukegan,  IL  60079.  UNDERWRITING 
LIMITATION  b/;  $285,000.  SURETY  LICENSES  c/:  AZ,  AR,  IL,  lA. 
INCORPORATED  IN:  Illinois. 

SUM  INSURANCE  COMPANY  OF  MEW  YORK.  BUSINESS  ADDRESS: 

4  World  Trade  Center,  New  York,  NY  10048.  UNDERWRITING 
LIMITATION  b/:  $5,831,000.  SURETY  LICENSES  c/:  AK,  AZ,  CA, 

CT,  DE,  DC,  GA,  IL,  lA,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MO,  MT, 
NJ,  NY,  OH,  OK,  OR,  PA,  PR,  RI,  TN,  TX,  VA,  WA,  WI. 
INCORPORATED  IN:  New  York. 

Surety  Compemy  of  the  Pacific.  BUSINESS  ADDRESS: 

Post  Office  Box  1067,  Northridge,  CA  91328.  UNDERWRITING 
LIMITATION  b/:  $310,000.  SURETY  LICENSES  c/:  CA. 

INCORPORATED  IN:  California. 

TEXAS  PACIFIC  INDEMNITY  COMPANY.  BUSINESS  ADDRESS: 
Diamond  Shamrock  Tower,  717  North  Harwood,  Dallas,  TX 
75201.  UNDERWRITING  LIMITATION  b/:  $557,000. 

SURETY  LICENSES  c/ :  AR,  TX.  INCORPORATED  IN:  Texas. 

Transeuaerica  Insurance  Company.  BUSINESS  ADDRESS: 

6300  Canoga  Avenue,  Woodland  Hills,  CA  91367.  UNDERWRITING 


LIMITATION  b/: 

$76, 

705, 

000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA,  WV,  WI,  WY.  INCORPORATED  IN:  California. 


Transamerica  Insurance  Company  of  Michigan. 

BUSINESS  ADDRESS:  103  West  Michigan  Avenue,  Battle  Creek, 

MI  49016.  UNDERWRITING  LIMITATION  b/:  $561,000. 

SURETY  LICENSES  c/:  AR,  IL,  IN,  lA,  KS,  MI,  MN,  MO,  OH,  SD, 
TX,  UT.  INCORPORATED  IN:  Michigan. 
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Transamerica  Premier  Insurance  Company. 

BUSINESS  ADDRESS:  333  South  Anita  Drive,  Orange,  CA  92668. 
UNDERWRITING  LIMITATION  b/:  $9,065,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL 

IN, 

H 

> 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV 

NJ, 

NM, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  California 

. 

Transcontinental  Insurance  Company.  BUSINESS  ADDRESS: 
CNA  Plaza,  Chicago,  IL  60685.  UNDERWRITING  LIMITATION  b/ : 


$14 

,033 

,000 

.  SURETY 

LICENSES  C/ 

:  AL 

,  AK 

,  AZ 

,  AR 

,  CA 

,  CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR/ 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  New  York. 

Transportation  Insurance  Company.  BUSINESS  ADDRESS: 
CNA  Plaza,  Chicago,  IL  60685.  UNDERWRITING  LIMITATION  b/ : 


$5, 

682, 

000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WI, 

WY. 

INCORPORATED  IN:  Illinois. 


Travelers  Indemnity  Company  (The).  BUSINESS  ADDRESS: 

One  Tower  Square,  Hartford,  CT  06183-6014.  UNDERWRITING 
LIMITATION  b/:  $109,006,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR,  CA,  CO,  CT, 

DE, 

DC,  FL,  GA,  GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY,  LA,  ME,  MD, 

MA, 

MI,  MN,  MS,  MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY,  NC,  ND,  OH, 

OK, 

OR,  PA,  PR,  RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA,  VI,  WA,  WV, 

WI, 

WY.  INCORPORATED  IN 

:  Connecticut. 

TRAVELERS 

INDEMNITY  COMPANY  OF 

AMERICA 

(THE)  . 

BUSINESS  ADDRESS:  One  Tower  Square, 

Hartford,  CT 

06183-6014.  UNDERWRITING  LIMITATION  b/ : 

$6, 

641, 

000. 

SURETY  LICENSES 

c/: 

AL,  AK,  AZ,  AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA,  HI,  ID,  IL, 

IN, 

lA,  KS,  KY,  LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO,  MT,  NE,  NV, 

NH, 

NJ,  NM,  NY,  NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR/ 

RI,  SC,  SD,  TN, 

TX, 

UT,  VT,  VA,  WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Georgia. 

Travelers 

Indemnity  Company  of 

Illinois  (The) . 

BUSINESS  ADDRESS:  200  West  Madison 

Street, 

Chicago, 

IL 

60606.  UNDERWRITING 

LIMITATION  b/: 

$2,215,000. 

SURETY  LICENSES 

c/: 

AL,  AK,  AZ,  AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA,  HI,  ID,  IL, 

IN, 

lA,  KS,  KY,  LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO,  MT,  NE,  NV, 

NH, 

NJ,  NM,  NY,  NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR/ 

RI,  SC,  SD,  TN, 

TX, 

UT,  VT,  VA,  VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Illinois. 
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Travelers  Indexonlty  Company  of  Rhode  Island  (The) . 
BUSINESS  ADDRESS:  One  Tower  Square,  Hartford,  CT 
06183-6014.  UNDERWRITING  LIMITATION  b/:  $16,268,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR 

RI, 

CO 

o 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Rhode  Island. 

Tri-State  Insurance  Company  of  Minnesota. 

BUSINESS  ADDRESS:  One  Roundwind  Road,  Luverne,  MN  56156. 
UNDERWRITING  LIMITATION  b/ :  $3,232,000.  SURETY  LICENSES  c/ : 
DC,  lA,  NE,  ND,  SD,  WI.  INCORPORATED  IN:  Minnesota. 

Trinity  Universal  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  655028,  Dallas,  TX  75265-5028.  UNDERWRITING 
LIMITATION  b/:  $53,434,000.  SURETY  LICENSES  c/ :  AL,  AZ,  AR, 
CA,  CO,  GA,  IL,  IN,  lA,  KS,  KY,  LA,  MI,  MO,  NE,  NM,  OH,  OK, 
OR,  TX,  WY.  INCORPORATED  IN:  Texas. 

Trinity  Universal  Insurance  Company  of  Kansas,  Inc. 
BUSINESS  ADDRESS:  P.O.  Box  655028,  Dallas,  TX  75265-5028. 
UNDERWRITING  LIMITATION  b/ :  $593,000.  SURETY  LICENSES  c/ :  AL, 
AZ,  CO,  KS,  KY,  LA,  MO,  NE,  OH,  OK,  TX.  INCORPORATED  IN: 
Kansas. 

Twin  City  Fire  Insurance  Company.  BUSINESS  ADDRESS: 
Hartford  Plaza,  Hartford,  CT  06115.  UNDERWRITING 
LIMITATION  b/:  $6,715,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Indiana 

i. 

U.S.  Capital  Insurance  Company.  BUSINESS  ADDRESS: 

4  West  Red  Oak  Lane,  White  Plains,  NY  10604.  UNDERWRITING 
LIMITATION  b/:  $1,982,000.  SURETY  LICENSES  c/:  AZ,  FL,  IN, 

MD,  MI,  NY,  PA,  TX,  UT,  WI.  INCORPORATED  IN:  New  York. 

ULICO  CASUALTY  COMPANY.  BUSINESS  ADDRESS: 

111  Massachusetts  Avenue,  NW,  Washington,  DC  20001. 
UNDERWRITING  LIMITATION  b/:  $5,232,000.  SURETY  LICENSES  C/: 

AL,  AK,  AS,  AZ,  AR,  CO,  CT,  DE,  DC,  GA,  HI,  IL,  IN,  lA,  KS, 

KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  ND,  OH, 

OK,  OR,  PA,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI. 

INCORPORATED  IN:  Delaware. 

Underwriters  Indemnity  Company.  BUSINESS  ADDRESS: 

8  Greenway  Plaza,  SUITE:  400,  Houston,  TX  77046. 
UNDERWRITING  LIMITATION  b/:  $284,000.  SURETY  LICENSES  c/:  AL, 
CA,  CO,  GA,  KS,  KY,  LA,  MS,  MT,  NE,  NV,  NM,  ND,  OH,  OK,  SD, 
TN,  TX,  UT,  WV,  WI,  WY.  INCORPORATED  IN:  Texas. 

See  Footnotes  at  end  of  Circular 
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Unigard  Security  Insurance  Company.  BUSINESS  ADDRESS: 
15805  N.E.  24th  Street,  Bellevue,  WA  9S008-2409. 
UNDERWRITING  LIMITATION  b/l  $8,577,000.  SURETY  LICENSES  C/: 

AL,  AK,  AZ,  AR,  CO,  CT,  DE,  DC,  FL,  GA,  IN,  lA,  KS,  LA,  ME, 

MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NM,  NC,  ND,  OH,  OK, 

OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI. 

INCORPORATED  IN;  Washington. 

Union  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  80439,  Lincoln,  NE  68501.  UNDERWRITING 
LIMITATION  b/;  $2,024,000.  SURETY  LICENSES  c/;  AR,  CO,  DC, 
ID,  lA,  KS,  MD,  MN,  MO,  MT,  NE,  ND,  OK,  SD,  TX,  DT,  VA,  WA, 
WY.  INCORPORATED  IN:  Nebraska. 

United  Capitol  Insurance  Company.  BUSINESS  ADDRESS: 

1400  Lake  Hearn  Drive,  Atlanta,  GA  30319.  UNDERWRITING 
LIMITATION  b/:  $6,379,000.  SURETY  LICENSES  c/z  AZ,  WI. 
INCORPORATED  IN:  Wisconsin. 

United  Coastal  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  2350,  233  Main  Street,  New  Britain,  CT  06050-2350. 
UNDERWRITING  LIMITATION  b/;  $2,924,000.  SURETY  LICENSES  c/; 
AZ.  INCORPORATED  IN;  Arizona. 

United  Fire  fi  Casualty  Company.  BUSINESS  ADDRESS: 

P.O.  Box  73909,  Cedar  Rapids,  lA  52407.  UNDERWRITING 
LIMITATION  b/:  $8,356,000.  SURETY  LICENSES  c/ :  AK,  AZ,  AR, 
CA,  CO,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MN,  MS,  MO,  MT,  NE, 
NJ,  NM,  NY,  ND,  OH,  OK,  OR,  SC,  SD,  TX,  UT,  WA,  WI,  WY. 
INCORPORATED  IN:  lowa. 

UNITED  NATIONAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
1737  Chestnut  Street,  Philadelphia,  PA  19103.  UNDERWRITING 
LIMITATION  b/:  $7,661,000.  SURETY  LICENSES  c/ :  PA. 
INCORPORATED  IN:  Pennsylvania. 

United  Pacific  Insurance  Company.  BUSINESS  ADDRESS: 

4  Penn  Center  Plaza,  Philadelphia,  PA  19103.  UNDERWRITING 


LIMITATION  b/: 

$27,978, 

aoo. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT,  DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD,  MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK,  OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY.  INCORPORATED  IN 

:  Washington 

• 

United  Pacific  Insurance  Company  of  New  York. 
BUSINESS  ADDRESS:  4  Penn  Center  Plaza,  Philadelphia,  PA 
19103.  UNDERWRITING  LIMITATION  b/ :  $1,594,000. 

SURETY  LICENSES  cj l  NY.  INCORPORATED  IN:  New  York. 


See  r'ootnotes  at  end  of  Circular 
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United  States  Fidelity  and  Guaranty  Company. 
BUSINESS  ADDRESS:  Post  Office  Box  1138,  100  Light  Street, 
Baltimore,  MD  21203.  UNDERWRITING  LIMITATION  b/: 


$72, 

,613, 

,000 

.  SURETY 

LICENSES  c/: 

;  AL 

,  AK 

,  AZ 

,  AR 

,  CA 

O 

o 

,  CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

wy; 

INCORPORATED  IN:  Maryland. 

UNIVERSAL  BONDING  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
518  Stuyvesant  Avenue,  Lyndhurst,  NJ  07071.  UNDERWRITING 
LIMITATION  b/:  $438,000.  SURETY  LICENSES  c/:  NJ. 

INCORPORATED  IN:  New  Jersey. 

UNIVERSAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

G.P.O.  Box  71338,  San  Juan,  PR  00936.  UNDERWRITING 
LIMITATION  b/:  $2,514,000.  SURETY  LICENSES  c/:  PR. 
INCORPORATED  IN:  Puerto  Rico. 

Universal  Surety  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  80468,  Lincoln,  NE  68501.  UNDERWRITING 
LIMITATION  b/:  $1,344,000.  SURETY  LICENSES  c/:  AZ,  CO,  ID, 

IL,  lA,  KS,  MI,  MN,  MO,  MT,  NE,  NM,  ND,  OH,  OK,  OR,  SD,  UT, 
WI,  WY.  INCORPORATED  IN:  Nebraska. 

Universal  Surety  of  America.  BUSINESS  ADDRESS: 

1812  Durham,  Houston,  TX  77007.  UNDERWRITING  LIMITATION  b/: 
$313,000.  SURETY  LICENSES  c/ :  AL,  AR,  CO,  FL,  KS,  LA,  MS,  OK, 
TX.  INCORPORATED  IN:  Texas. 

UNIVERSAL  UNDERWRITERS  INSURANCE  COMPANY. 

BUSINESS  ADDRESS:  6363  College  Blvd.,  Overland  Park,  KS 


66211.  UNDERWRITING 

LIMITATION  b/: 

$25, 

588, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE,  DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI,  MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR,  PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

Missouri. 

Utica 

Mutual  Insurance 

Company 

.  BUSINESS  ADDRESS: 

P.O 

.  Box  530,  Utica 

,  NY 

13503. 

UNDERWRITING  LIMITATION  b/: 

$9, 

983,000. 

SURETY  ; 

LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR,  CA, 

CO, 

CT, 

DE,  DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA,  ME, 

MD, 

MA, 

MI,  MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC,  ND, 

OH, 

OK, 

OR,  PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA,  WV, 

WI, 

WY.  INCORPORATED  IN:  New. York. 


See  Footnotes  at  end  of  Circular 
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Valley  Forge  Insurejiee  Oompaay.  BUSINESS  ADDRESSi 
CNA  Plaza,  Chicago,  IL  ^0685.  UNDERWRITING  LIMITATION  hfi 
$11,549,000.  SURETY  LICENSES  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 


DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA,  HI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

cm. 

OK,  OR, 

PA, 

RI, 

SC, 

SO, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Pennsylvania. 

VAN  TOL  SURETY  COMPANY,  INCORPORATED.  BUSINESS  ADDRESS: 
424  Fifth  Street,  Brookings,  SD  57006.  UNDERi^ITING 
LIMITATION  b/:  $163,000.  SURETY  LICENSES  c/:  SD. 

INCORPORATED  IN:  South  Dakota. 

Vigilant  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  1615,  15  Mountain  View  Road,  Warren,  NJ 


07061-1615. 

UNDERWRITING  LIMITATION  b/; 

$20 

,059 

o 

o 

o 

• 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA,  GU,  HI, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN 

MS,  MO,  MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA 

RI,  SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

Washington  International  Insurance  Company. 

BUSINESS  ADDRESS:  1930  liioreau  Drive,  SUITE:  101, 

Schaumburg,  IL  60173.  UNDERWRITING  LIMITATION  b/ : 

$660,000.  SURETY  LICENSES  c/ :  AL,  AZ,  CA,  CO,  DC,  FL,  GA,  IL, 
IN,  LA,  MD,  MA,  MI,  MS,  MO,  NM,  NY,  NC,  ND,  OH,  OR,  PA,  SC, 
TX,  VA,  WA.  INCORPORATED  IN.:  Arizona. 

West  American  Insurance  Company.  BUSINESS  ADDRESS: 

136  North  Third  Street,  Hamilton,  OH  45025.  UNDERWRITING 
LIMITATION  b/:  $41,653,000.  SURETY  LICENSES  c/:  AL,  AZ,  AR, 
CA,  CO,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA, 

MI,  MN,  MS,  MO,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OR,  PA,  SC, 

SD,  TN,  TX,  UT,  VA,  WA,  WI,  WY.  INCORPORATED  IN:  California. 

Westchester  Fire  Insurance  Company.  BUSINESS  ADDRESS: 

211  Mt.  Airy  Road,  Basking  Ridge,  NJ  07920.  UNDERWRITING 
LIMITATION  b/:  $16,159,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 

AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS, 

KY,  LA,  ME,  MD,  MA,  MI,  m,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  ' 

NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 

VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  York. 

Western  Surety  Company.  BUSINESS  ADDRESS: 

P.O.  Box  5077,  Sioux  Falls,  SD  57117-5077.  UNDERWRITING 
LIMITATION  b/z  $1,951,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

lA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  South  Dakota . 

See  Footnotes  at  end  of  Circular 
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Westfield  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  5001,  Westfield  Cntr.,  OH  44251-5001.  UNDERWRITING 
LIMITATION  b/:  $13,842,000.  SURETY  LICENSES  c/ :  AL,  AZ,  AR, 


CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

lA, 

KS, 

KY, 

LA, 

MD,  MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH,  OK, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX,, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Ohio. 


Westfield  National  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  5001,  Westfield  Cntr. ,  OH  44251-5001.  UNDERWRITING 
LIMITATION  b/:  $4,236,000.  SURETY  LICENSES  c/:  lA,  OH. 
INCORPORATED  IN:  Ohio. 
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COMPANIES  HOLDING  CERTIFICATES  OF  AUTHORITY  AS  ACCEPTABLE 
REINSURING  COMPANIES  UNDER  SECTION  223.3(b)  OF  TREASURY 
CIRCULAR  NO.  297.  REVISED  SEPTEMBER  1.  1978  ISee  Note  (e)l 


Alliance  Assurance  Company,  Limited,  U.S.  Branch. 

BUSINESS  ADDRESS:  P.O.  Box  1615,  15  Mountain  View  Road, 

Warren,  NJ  07061-1615.  UNDERWRITING  LIMITATION  b/: 

$9,205,000. 

Belvedere  America  Reinsurance  Company.  BUSINESS  ADDRESS: 
110  William  Street,  New  York,  NY  10038.  UNDERWRITING 
LIMITATION  b/:  $3,094,000. 

FOLKSAMERICA  REINSURANCE  COMPANY.  BUSINESS  ADDRESS: 

90  William  Street,  New  York,  NY  10038.  UNDERWRITING 
LIMITATION  b/:  $5,185,000. 

Frankona  Reinsurance  Company,  U.S.  Branch. 

BUSINESS  ADDRESS:  P.O.  Box  419069,  Kansas  City,  MO 
64141-6069.  UNDERWRITING  LIMITATION  b/ :  $7,233,000. 

London  Assurance  (The),  U.S.  Branch.  BUSINESS  ADDRESS: 
P.O.  Box  1615,  15  Mountain  View  Road,  Warren,  NJ 
07061-1615.  UNDERWRITING  LIMITATION  b/ :  $16,227,000. 

Munich  Reinsurance  Company,  U.S.  Branch. 

BUSINESS  ADDRESS:  560  Lexington  Ave.,  New  York,  NY  10022. 
UNDERWRITING  LIMITATION  b/ :  $36,730,000. 

Sea  Insurance  Company,  Limited  (The),  U.S.  Branch. 
BUSINESS  ADDRESS:  P.O.  Box  1615,  15  Mountain  View  Road, 

Warren,  NJ  07061-1615.  UNDERWRITING  LIMITATION  b/ : 

$9,613,000. 

Sun  Insurance  Office,  Limited,  U.S.  Branch. 

BUSINESS  ADDRESS:  P.O.  Box  1615,  15  Mountain  View  Road, 

Warren,  NJ  07061-1615.  UNDERWRITING  LIMITATION  b/ : 
$14,924,000. 

Swiss  Reinsurance  Company,  U.S.  Branch. 

BUSINESS  ADDRESS:  237  Park  Avenue,  New  York,  NY  10017. 
UNDERWRITING  LIMITATION  b/ :  $30,028,000. 

Tokio  Marine  and  Fire  Insurance  Company,  Limited  (The) , 
U.S.  Branch.  BUSINESS  ADDRESS:  101  Park  Avenue,  New  York,  NY 
10178.  UNDERWRITING  LIMITATION  b/ :  $10,875,000. 


See  Footnotes  at  end  of  Circular 
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WINTERTHUR  REINSURANCE  CORPORATION  OF  AMERICA. 

BUSINESS  ADDRESS:  Two  World  Financial  Center, 

225  Liberty  Street,  42nd  Floor,  New  York,  NY  10281. 
UNDERWRITING  LIMITATION  b/ :  $15,631,000. 

Zurich  Insurance  Company,  U.S.  Branch. 

BUSINESS  ADDRESS:  1400  American  Lane,  Schaumburg,  IL  60196. 
UNDERWRITING  LIMITATION  b/:  $45,613  000. 


See  Footnotes  at  end  of  Circular 
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FOOTNOTES 


JL/  American  Fire  and  Casualty  Company  changed  its  State  of 
Domicile  from  Florida  to  Ohio,  effective  November  30,  1988. 

2/  The  Northern  Assurance  Company  of  America  changed  its 
State  of  Domicile  from  Vermont  to  Massachusetts,  effective 
January  1,  1990. 


NOTES 


(a)  All  Certificates  of  Authority  expire  June  30,  and  are 
renewable  July  1,  annually.  Companies  holding  Certificates  of 
Authority  as  acceptable  sureties  on  Federal  bonds  are  also 
acceptable  as  reinsuring  companies. 

(b)  Treasury  reguirements  do  not  limit  the  penal  sum  (face 

amount)  of  bonds  which  surety  companies  may  provide.  However, 
when  the  penal  sum  exceeds  a  company's  Underwriting  Limitation, 
the  excess  must  be  protected  by  co-insurance,  reinsurance,  or 
other  methods  in  accordance  with  Treasury  Circular  297,  Revised 
September  1,  1978  (31  CFR  Section  223.10,  Section  223.11). 

Treasury  refers  to  a  bond  of  this  type  as  an  Excess  Risk.  When 
Excess  Risks  on  bonds  in  favor  of  the  United  States  are  pro¬ 
tected  by  reinsurance,  such  reinsurance  is  to  be  effected  by  use 
of  a  Federal  reinsurance  form  to  be  filed  with  the  bond  or  within 
45  days  thereafter.  In  protecting  such  excess,  the  underwriting 
limitation  in  force  on  the  day  in  which  the  bond  was  provided 
will  govern  absolutely. 

(c)  A  surety  company  must  be  licensed  in  the  State  or  other 
area  in  which  it  provides  a  bond,  but  need  not  be  licensed  in  the 
State  or  other  area  in  which  the  principal  resides  or  where  the 
contract  is  to  be  performed  [28  Op.  Atty.  Gen.  127,  Dec.  24,  1909; 
31  CFR  Section  223.5  (b) ] .  The  term  "other  area"  includes  the 
District  of  Columbia,  American  Samoa,  Guam,  Puerto  Rico,  and  the 
Virgin  Islands. 

(d)  FEDERAL  PROCESS  AGENTS:  Treasury  approved  surety 

companies  are  required  to  appoint  Federal  process  agents  in  accord 
with  31  U.S.C.  9306  and  31  CFR  224  in  the  following  districts: 
Where  the  principal  resides;  where  the  obligation  is  to  be 
performed;  and  in  the  District  of  Columbia  where  the  bond  is 
returnable  or  filed.  No  process  agent  is  required  in  the  State  or 
other  area  where  the  company  is  incorporated  (31  CFR  Section 
224.2).  The  name  and  address  of  a  particular  surety's  process 
agent  in  a  particular  Federal  Judicial  District  may  be  obtained 
from  the  Clerk  of  the  U.S.  District  Court  in  that  district.  (The 
appointment  documents  are  on  file  with  the  clerks.)  (NOTE:  A 
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surety  company's  underwriting  agent  who  furnishes  its  bonds  may  or 
may  not  be  its  authorized  process  agent.) 

SERVICE  OF  PROCESS:  Process  should  be  served  on  the 
Federal  process  agent  appointed  by  a  surety  in  a  judicial  district, 
except  where  the  appointment  of  such  agent  is  pending  or  during  the 
absence  of  such  agent  from  the  district.  Only  in  the  event  an 
agent  has  not  been  duly  appointed,  or  the  appointment  is  pending, 
or  the  agent  is  absent  from  the  district,  should  process  be  served 
directly  on  the  Clerk  of  the  court  pursuant  to  the  provisions  of 
31  U.S.C.  9306. 

(e)  Companies  holding  Certificates  of  Authority  as  acceptable 
reinsuring  companies  are  acceptable  only  as  reinsuring  companies 
on  Federal  bonds. 

(f)  Some  companies  may  be  approved  surplus  lines  carriers  in 
various  states.  Such  approval  may  indicate  that  the  company  is 
authorized  to  write  surety  in  a  particular  state,  even  though  the 
company  is  not  licensed  in  the  state.  Questions  related  to  this 
may  be  directed  to  the  appropriate  State  Insurance  Department. 

(FR  Doc.  91-15494  Filed  6-28-91;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  961 

[Docket  No.  R-91-1541;  FR-2992-N-01] 

RIN  2577-AA97 

Public  and  Indian  Housing  Drug 
Elimination  Program 

agency:  O^ce  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

ACTION:  Proposed  rule. 

summary:  This  rule  amends  24  CFR  part 
961,  the  Public  Housing  Drug  Elimination 
Program,  as  authorized  by  chapter  2, 
substitle  C,  title  V  of  the  Anti-Drug 
Abuse  Act  of  1988  (42  U.S.C.  11901  et 
seq. ),  and  amended  by  section  581  of 
the  National  Affordable  Housing  Act 
(NAHA)  (approved  November  28, 1990, 
Pub.  L  101-625).  This  rule  also  serves  as 
the  basis  for  a  new  subpart  in  24  CFR 
part  905  that  will  establish  the  Drug 
Elimination  Program  within  the  context 
of  the  consolidated  program  regulations 
for  Indian  Housing.  The  program 
authorizes  HUD  to  make  grants  to  public 
housing  agencies  (PHAs),  including 
Indian  Housing  Authorities  (IHAs),  for 
use  in  eliminating  drug-related  crime.  To 
receive  funding  under  the  Drug 
Elimination  Program,  applicants  are 
required  to  develop  a  plan  for 
addressing  drug-related  crime,  and  to 
indicate  how  assisted  activities  will 
further  the  plan.  Grant  funds  may  be 
used  for  the  following  activities 
designed  to  eliminate  drug-related  crime 
in  public  and  Indian  housing  projects: 

(1)  Employment  of  security  personnel: 

(2)  Reimbursement  of  local  law 
enforcement  agencies  for  additional 
security  and  protective  services  (e.g., 
over  and  above  the  level  of  sen’ices  the 
locality  is  already  obligated  to  provide 
under  its  Cooperation  Agreement  with 
the  PHA): 

(3)  Physical  improvements  designed  to 
enhance  security; 

(4)  The  employment  of  one  or  more 
individuals  to  investigate  drug-related 
crime  on  or  about  the  real  property 
comprising  any  public  or  Indian  housing 
project  and  to  provide  evidence  relating 
to  such  crime  in  any  administrative  or 
judicial  proceeding: 

(5)  The  provision  of  training, 
communications  equipment,  and  other 
related  equipment  for  use  by  voluntary 
tenant  patrols  acting  in  cooperation  with 
local  law  enforcement  officials: 


(6)  Programs  designed  to  reduce  use  of 
drugs  in  and  around  public  and  Indian 
housing  projects,  including  drug 
prevention,  intervention,  referral,  and 
treatment  programs;  and 

(7)  Providing  funding  to  nonprofit 
public  housing  resident  management 
corporations  and  resident  councils  to 
develop  security  and  drug  abuse 
prevention  programs  involving  site 
residents. 

Comment  Due  Date:  August  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Malcolm  E.  Main,  Drug  Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  10241,  Washington, 
DC  20410,  telephone  (202)  708-1197  or 
708-3502.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-0850.  (These  are  not  toll-free 
telephone  numbers.) 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 

Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW„ 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 

As  a  convenience  to  those  submitting 
comments,  the  Rules  Docket  Clerk  will 
accept  brief  public  comments 
transmitted  by  facsimile  (FAX)  machine. 
The  telephone  number  of  the  FAX 
receiver  is  (202)  708-4337.  Only  public 
comments  of  six  or  fewer  total  pages 
will  be  accepted  via  FAX  transmittal. 
This  limitation  is  necessary  in  order  to 
assure  reasonable  access  to  the 
equipment.  Comments  sent  by  FAX  in 
excess  of  six  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  conHrmation  of  receipt  by 
calling  the  Rules  Docket  Clerk  ((202) 
708-2084).  Hearing-impaired  individuals 
may  reach  the  Rules  Docket  Clerk  by 
calling  the  TDD  number,  (202)  708-3259. 
(These  numbers  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

information  collection  requirements 
contained  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1980.  Pending  approval  of  these 
requirements  by  OMB  and  the 
assignment  of  an  OMB  control  number, 
no  person  may  be  subjected  to  a  penalty 


for  failure  to  comply  with  these 
information  collection  requirements. 
Upon  approval  by  OMB,  a  Notice 
containing  the  OMB  approval  number 
will  be  published  in  the  Federal 
Register. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  proposed  rule  are 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading, 
Other  Matters.  Send  comments 
'regarding  this  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street, 
SW.,  room  10276,  Washington,  DC  20410; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3001, 
Washington,  DC  20503,  Attention: 
Wendy  Sherwin  Swire,  Desk  Officer  for 
HUD.  At  the  end  of  the  public  comment 
period,  the  Department  may  amend  the 
information  collection  requirements  to 
reflect  the  public  comments  received 
concerning  the  collection  of  information 
requirements. 

Background 

The  Public  Housing  Drug  Elimination 
Program  was  first  authorized  by  chapter 
2,  subtitle  C,  title  V  of  the  Anti-Drug 
Abuse  Act  of  1988  (42  U.S.C.  11901- 
11908).  Implementing  regulations  for  this 
program  were  issued  by  HUD  at  55  FR 
27598  (July  3, 1990),  codified  at  24  CFR 
part  961.  Applicants  eligible  to  receive 
grants  under  this  program  were  public 
housing  agencies,  including  Indian 
housing  authorities. 

Section  581  of  the  National  Affordable 
Housing  Act  (NAHA)  (approved 
November  28, 1990,  Pub.  L  101-625) 
expanded  the  Drug  Elimination  Program 
to  include  private,  for-profit  and 
nonprofit  owners  of  federally  assisted 
low-income  housing  as  eligible  grant 
applicants  and  made  some  additional 
program  changes,  as  discussed  below. 
Because  there  were  no  funds 
appropriated  in  FY  91  for  this  new  class 
of  eligible  assisted  housing  applicants, 
no  awards  in  FY  1991  will  be  available 
for  any  owners  of  federally  assisted  low 
income  housing.  This  rule  only 
implements  the  NAHA  amendments  that 
affect  PHAs  and  IHAs. 
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The  present  Drug  Elimination  Program 
at  part  961  applies  to  both  public  and 
Indian  Housing,  and  this  proposed  rule 
also  addresses  both.  However,  the 
Department  intends  that  at  the  time  a 
flnal  rule  is  issued,  part  961  will  apply 
only  to  public  housing.  A  rule 
establishing  this  program  within  the 
Consolidated  Indian  Housing  Program 
Regulations  at  24  CFR  part  905  will  also 
be  issued.  It  is  anticipated  that  the  two 
rules  will  be  very  substantially  similar, 
if  not  identical.  Conunents  are 
specifically  invited  on  the  issue  of  what 
differences,  if  any.  in  the  two  rules 
would  be  appropriate  and  permissible 
under  the  authorizing  statute. 

Besides  broadening  the  scope  of 
eligible  applicants,  NAHA  made  a 
number  of  other  signiHcant  changes  in 
the  Drug  Elimination  Program  as  it 
applies  to  public  and  Indian  housing  and 
they  are  being  implemented  in  this 
rulemaking. 

First,  drug  treatment  programs 
designed  to  reduce  use  of  drugs  in  an 
around  public  or  Indian  housing  are 
made  eligible  for  funding  under  the  Drug 
Elimination  Program.  The  New  section 
dealing  with  drug  treatment  programs  is 
found  at  §  961.10(f).  Drug  treatment 
funded  under  this  section  must  be  in  or 
around  the  premises  of  housing  projects 
to  provide  more  tenants  with  more 
effective  treatment.  The  President’s  1989 
National  Drug  Strategy  states  that  “If 
drug  treatment  facilities  are  to  be 
genuinely  effective,  they  must  be 
prepared  to  bring  these  services  to  the 
addict.”  For  these  reasons,  and  because 
effective  treatment  can  help  reduce  the 
incidence  of  drug-related  crime,  funding 
under  this  program  will  be  provided  for 
contracting  with  drug  treatment 
professionals  for  the  treatment  of 
residents  in  or  around  the  premises  of 
public  and  Indian  housing  projects. 

'The  phrase  "in  and  around”  is  used 
throughout  this  rule  to  delineate  the  area 
where  eligible  activities  may  be  located. 
Following  consultation  with  the 
Department  of  Health  and  Human 
Services  (HHS),  HUD  has  determined  to 
define  “in  and  around”  as  meaning, 
“within,  or  immediately  adjacent  to,  the 
physical  boundaries  of  a  public  or 
Indian  housing  project.”  'This  definition 
provides  guidance  for  applicants  to  this 
program  and  is  consistent  with  the 
scope  of  the  drug  treatment  grants 
program  administered  by  HHS  for 
residents  of  public  housing. 

The  rule  provides  for  separate 
consideration  of  drug  prevention, 
intervention  and  treatment  programs. 
Each  of  these  areas  (prevention, 
intervention  or  treatment)  may  be  the 
subject  of  an  individual  grant 
application. 


HUD  has  determined  that  to  be 
successful,  prevention  programs,  must 
follow  a  comprehensive  approach  that 
takes  into  consideration  the  relationship 
of  residents  to  their  families,  their  peers, 
their  communities  and  their  own  efforts 
to  build  better  futures.  Components  of 
such  a  program  would  have  to  focus  on 
not  only  dnig  education,  but  family 
counseling,  youth  services,  and 
vocational  and  educational  counseling 
and  opportunities.  In  this  way,  a  drug 
prevention  program  would  address  itself 
to  the  factors  that  lead  to  drug  abuse. 
HUD  recognizes  that  many  community 
services  are  already  in  place  that  would 
address  some  of  the  necessary 
components  of  a  successful  drug 
prevention  progam,  but  that  these 
services  may  not  always  be  known  to  or 
accessible  to  public  or  Indian  housing 
residents.  For  these  reasons,  the  salary 
of  a  coordinator  to  identify  relevant 
community  services  and  arrange  to 
make  them  available  to  the  greatest 
extent  possible  to  residents  is  an  eligible 
expense  under  this  program. 

Drug  intervention  programs  are  meant 
to  identify  drug  users  and  provide  them 
with  a  positive  opportimity  to  turn  away 
from  drug  use.  Eligible  activities  would 
include  the  training  of  residents  and 
staff  to  recognize  the  signs  of  drug  use 
and  to  intervene  in  a  positive  way  to 
prevent  drug  problems  from  continuing 
once  detected. 

Treatment  programs  must  be  located 
in  and  around  the  premises  of  the 
grantee’s  housing  or  must  provide  for 
formal  referrals  to  other  programs  in 
situations  where  a  resident  seeking 
treatment  has  other  sources  of  funding 
for  treatment.  Grantees  may  use 
program  fimds  to  set  aside  special 
groups  of  drug-free  housing  units  where 
residents  in  treatment  can  reside  with 
their  families  and  receive  a  full  range  of 
community  and  family  support  services 
while  they  are  undergoing  treatment. 
Grant  funds  may  also  be  used  to  deliver 
necessary  treatment-related  services  to 
residents  and  their  families  in  their 
existing  units. 

HUD  has  determined  that  because  of 
the  limited  resources  of  this  program, 
the  high  costs  involved,  and  the 
existence  of  other,  more  appropriate 
sources  of  funding,  the  expense  of 
leasing,  acquisition,  constniction  or 
rehabilitation  of  a  treatment  facility  is 
not  eligible  for  funding  under  this 
program.  'The  cost  of  stafffng  and  the 
reasonable  expense  of  furnishing  and 
equipping  a  treatment  facility  are 
eligible  activities.  In  addition,  neither 
detoxiHcation  nor  long-term,  in-patient, 
residential  treatment  programs  are 
eligible  for  funding. 


Second,  S  961.10(f),  to  be  revised  by 
this  rule,  dealt  with  “innovative 
programs”  designed  to  reduce  use  of 
drugs.  NAHA  dropped  the  requirement 
that  programs  in  this  category  be 
innovative,  and  revised  §  961.10(f) 
which  no  longer  makes  reference  to 
factors  related  to  this  requirement. 

Third,  NAHA  added  a  requirement 
that  tenants,  along  with  the  local 
government  and  the  local  community, 
participate  in  the  design  and 
implementation  of  activities  for  which 
applicants  seek  funding.  Tenant 
participation  is  a  component  of  one  of 
the  criteria  by  which  funding 
applications  are  judged.  The  current 
drag  elimination  program  at  part  961 
provides  for  tenant  or  resident 
participation  in  §  961.3  by  permitting 
Resident  Councils  (RCs)  and  Resident 
Management  Corporations  (RMCs)  to 
undertake  speciffed  management 
functions,  encouraging  PHAs  and  IHAs 
to  make  RCs  and  RMCs  full  partners  in 
the  drug  elimination  efforts,  and  where 
neither  RMCs  nor  RCs  exist,  to  share 
with  residents  the  development  and 
implementation  of  the  program.  This 
section  is  revised  to  include  the 
participation  of  residents  even  where 
RMCs  and  RCs  exist.  In  addition, 

§  961.18  requires  that  a  reasonable 
opportunity  be  given  for  residents  and 
their  organizations  to  comment  on  an 
application  and  requires  the  applicant  to 
give  these  comments  serious 
consideration.  This  section  will  also 
require  grantees  to  maintain  for  three 
years  any  written  comments  on  the 
application  submitted  by  residents  or 
their  organizations.  To  take  into  account 
the  added  emphasis  in  NAHA  for  tenant 
participation,  $  961.3  of  the  proposed 
rule  requires  applicants  to  share  with 
RMCs,  RCs  and  residents,  whether  or 
not  an  RMC  or  RC  exists,  the 
development  and  implementation  of  the 
application  and  the  program  it  proposes. 
In  addition,  §  961.20(a)(7)  will  require  a 
certiHcation  by  resident  groups  of  their 
participation  in  the  design  and 
implementation  of  activities  proposed  to 
be  funded.  Certification  by  individual 
residents  of  an  applicant’s  projects  is 
not  being  required  as  impractical. 

Although  increasing  the  emphasis  on 
the  participation  of  individual  residents 
in  this  program,  HUD  continues  to 
recognize  the  importance  of  resident 
organizations.  Wherever  democratically 
elected  tenant  councils  exist,  the 
Department  requires  consultation  with 
them.  These  forms  of  organized  resident 
entities  provides  a  vital  link  of  resident 
involvement  in  ridding  public  housing 
communities  of  drag-related  crime. 
However,  the  Department  does  not  seek 
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to  penalize  smaller  PHAs  where 
resident  councils  have  not  been  formed, 
and  is  permitting  other  forms  of  resident 
input  to  be  used  by  applicants. 

Fourth.  NAHA  added  as  a  factor  that 
is  to  be  considered  for  the  purpose  of 
making  grant  selections  the  extent  to 
which  a  drug  elimination  plan  includes 
initiatives  that  can  be  sustained  over  a 
period  of  several  years.  Because  of  this 
new  statutory  emphasis  on  projecting 
actions  ahead  into  the  future,  the 
requirement  for  each  applicant  to  submit 
a  plan  for  addiessing  the  problem  of 
drug-related  crime  on  the  premises  of 
the  housing  administered  or  owned  by 
the  applicant  has  been  focused  in  this 
rule  to  include  a  timetable  for  actions  to 
be  taken  under  the  plan.  The  initiatives 
that  can  be  sustained  over  a  number  of 
years  beyond  the  grant  term  must  be 
specifically  identified  in  the  application. 

Fifth,  in  evaluating  the  extent  of  the 
drug-related  crime  problem  in  housing 
projects  proposed  for  assistance,  HUD  is 
permitted  to  consider  whether  they  are 
located  in  a  high  intensity  drug 
trafficking  area  designated  pursuant  to 
section  1005  of  the  Anti-Drug  Abuse  Act 
of  1988. 

Also  with  regard  to  evaluating  the 
extent  of  the  drug-related  crime  problem 
for  selecting  applicants  under  this 
program,  HUD  has  determined  that 
successful  applicants  who  manage  to 
reduce  drug-related  crime  in  years  that 
they  have  a  program  under  this  part  in 
place  should  not  be  penalized  for  this 
reduction  when  subsequently  applying 
for  program  funding.  Revised 
§  961.25(a)(iv]  states  that  such  a 
reduction  will  not  be  considered  to  the 
disadvantage  of  the  applicant. 

Sixth,  NAHA  has  added  a 
requirement  that  HUD  audit  and  monitor 
the  funding  that  is  provided  under  the 
Drug  Elimination  Program.  The  existing 
Drug  Elimination  rule  published  in  the 
July  3, 1991  Federal  Register  provided 
for  semi-annual  and  post-grant  reporting 
by  grantees.  This  provision  is 
maintained  in  the  proposed  rule,  but  is 
amended  by  deleting  the  reference  to 
the  Mini-grants  component  of  the 
program,  which  is  being  eliminated  (see 
below).  In  response  to  requests  for 
guidance  and  to  simplify  the  reporting 
process,  HUD  has  prepared  a  draft 
reporting  form,  included  as  an  appendix 
to  this  rule,  that  will  eliminate  the  need 
for  grantees  to  provide  essay-type 
monitoring  and  audit  reports.  The 
Department  speciHcally  invites 
comments  on  the  format  and  utility  of 
this  draft  reporting  form. 

The  revision  of  the  Drug  Elimination 
Program  in  this  rule  gives  HUD  the 
opportunity  to  clarify  areas  of  the 
Program  based  upon  the  Department's 


experience  with  it  so  far.  One  such  area 
related  to  the  reimbursement  of  local 
law  enforcement  agencies  for  the  cost  of 
providing  additional  security  and 
protective  services.  HUD  has 
determined  that  applicants  may  include 
the  cost  of  equipment  necessary  to 
receive  the  full  benefit  of  certain 
additional  services  as  an  eligible 
incidental  expense.  Specifically,  the 
Department  has  in  mind  the  equipping  of 
local  law  enforcement  substations  on 
the  housing  project  premises.  These  on¬ 
site  substations  are  to  be  used  to 
facilitate  the  additional  presence  of 
local  law  enforcement  agencies  on  the 
property  owned  or  administered  by  the 
applicant.  The  Department  has  received 
many  inquiries  for  this  kind  of  project 
and  has  decided  that  it  would  be 
appropriate  under  this  program. 
Communications  equipment,  computers 
accessing  local,  state  and  national 
security  networks  and  databases, 
facsimile  machines,  telephone 
equipment,  bicycles  and  scooters  may 
be  eligible  items  as  incidental  costs  of 
additional  services  if  used  primarily  in 
connection  with  the  provision  of  an  on¬ 
site  substation. 

Acquisition  procedures  for  equipment 
purchased  for  this  purpose  with  funding 
under  this  program  must  be  in 
compliance  with  all  HUD  requirements 
and  must  remain  the  property  of  the 
grantee.  For  PHAs  and  IHAs,  the 
procurement  standards  to  be  followed 
are  found  at  24  CFR  85.36.  Moreover,  an 
applicant  should  be  conservative  in  its 
request  for  this  type  of  equipment. 
Funding  is  not  permitted  under  this 
program  for  the  purchase  or  leasing  of 
police  cars,  vans,  buses,  motorcycles,  or 
motor  bikes.  The  one  exception  to  the 
above  ruling  is  that  fimding  is  permitted 
for  the  leasing  of  vans  and  buses  for 
drug  prevention  youth  activities. 

Also  with  respect  to  additional 
security  and  protective  services,  the  rule 
amends  the  requirements  of  §  961.10(b) 
that  eligible  services  for  funding  must 
represent  an  increase  in  services 
provided  over  the  six  month  period 
immediately  preceding  the  publication 
of  a  NOFA  for  this  program.  Services 
already  funded  under  this  program  in 
accordance  with  part  961  in  a  preceding 
year  may  continue  to  be  funded  under 
this  program  and  are  not  counted  for 
purposes  of  determining  an  increase. 

The  Public  Housing  Drug  Elimination 
Program  and  the  modernization  program 
under  24  CFR  part  968  and  24  CFR  part 
905  each  address  the  use  of  physical 
improvements  for  drug  elimination 
purposes.  The  activities  conducted 
under  these  programs  should 
complement,  and  may  not  duplicate, 
each  other.  In  general,  it  is  expected  that 


modernization  program  grant  funds  will 
be  the  primary  source  of  funding  for 
rehabilitation  and  other  major  physical 
improvements  associated  with  the 
elimination  of  drug  activities.  PHAs  are 
encouraged  to  apply  for  modernization 
funds  for  these  purposes.  Under  no 
circumstances  is  the  PHA  or  IHA  to 
receive  duplicate  HUD  funding  for  the 
same  work  item  or  activity  from  more 
than  one  funding  source. 

The  types  of  related  equipment  or 
other  expenses  that  may  be  provided  for 
voluntary  tenant  patrols  under  the  Drug 
Elimination  Pi'ogram  is  clarified  in  this 
rule.  Funding  is  not  permitted  for  the 
purchase  of  controlled  substances  for 
any  purpose,  including  sting  operations; 
for  the  purchase,  contract  for,  or 
maintenance  of  security  dogs  for  use  by 
local  law  enforcement  agencies;  or  to 
obtain  ammunition,  firearms  or  other 
weapons.  Dnig  Elimination  Program 
funds  may  not  be  used  to  compensate 
voluntary  tenant  patrol  participants. 
Funding  is  also  not  permitted  under 
§  961.10(e),  voluntary  tenant  patrols,  for 
the  purchase  or  leasing  of  police  cars, 
vans,  buses,  motorcycles,  or  motor 
bikes.  Use  of  grant  funds  for  the 
purchase  of  this  equipment  would 
represent  an  expense  that  is  neither 
reasonably  related  to,  nor  necessary  for 
the  operation  of  the  tenant  patrols 
established  under  this  part.  Rather,  the 
purchase  of  this  equipment  would  be  a 
capital  expenditure  benefitting  the 
cooperating  law  enforcement  agency, 
and  hence  would  be  ineligible. 

Drug  Elimination  ftogram  grant  funds 
may  not  be  used  in  any  way  to  pay  for 
expenses  incurred  in  the  preparation  of 
a  grant  application.  These  expenses 
include,  but  are  not  limited  to,  such 
costs  as  the  payment  of  consultants' 
fees  for  surveys  related  to  the 
application  or  the  actual  writing  of  the 
application.  Because  they  are  not 
directly  related  to  any  Drug  Elimination 
Program  activity  authorized  in  the 
statute,  and  they  are  incurred  entirely 
by  the  applicant  without  any  prior  HUD 
approval  or  review,  payment  of  such 
expenses  out  of  grant  funds  would  be 
inappropriate.  The  Department’s 
consistent  position  in  this  program  has 
been  that  grantees  are  to  use  program 
funds  for  the  purpose  of  implementing 
program  activities  and  not  for  the 
purpose  of  obtaining  program  funds. 

With  this  rulemaking,  HUD  is  also 
implementing  Section  955  of  NAHA, 
which  allows  an  exemption  from  Davis- 
Bacon  Act  requirements  of  volunteers 
under  housing  programs.  Section  955 
exempts  volunteers  from  Davis-Bacon 
Act  requirements  if  they  do  not  receive 
compensation  for  their  voluntary 
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services,  or  are  paid  only  expenses, 
reasonable  benefits,  or  a  nominal  fee, 
and  they  are  not  otherwise  employed  at 
any  time  in  the  work  for  which  they 
volunteer.  The  implementation  of  this 
provision  (which  applies  to  all  public 
and  Indian  housing,  Section  8,  and 
Community  Development  Block  Grant 
programs)  for  the  Drug  Elimination 
Program  at  24  CFR  961.29(a)(2)(iii) 
merely  tracks  the  statutory  language 
and  does  not  involve  the  exercise  of  any 
discretion  by  HUD. 

The  Mini-grants  component  at  subpart 
D  of  part  961,  as  published  in  the  July  3, 
1990,  Federal  Register,  is  being  deleted 
in  its  entirety  in  this  revision  of  part  961. 
HUD  has  determined  that  the  Drug 
Elimination  Program  may  be  more 
effectively  administered  at  this  time 
without  the  Mini-grants  component.  The 
Grant  administration  component  that 
occupied  subpart  E  of  the  July  3, 1990, 
rule  is  being  moved  to  subpart  D. 
Subpart  E  of  part  961  is  being  reserved 
for  the  Youth  Sports  Program  that  will 
be  the  subject  of  a  separate  rulemaking. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2](C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Signihcant  Impact  is  available  for  public 
inspection  and  copying  from  7:30  to  5:30 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10276, 451  Seventh 
Street,  SW.,  Washington,  DC  20401. 

Under  5  U.S.C.  605(b],  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  Uiat  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  would  provide  grants  to  PHAs, 


including  MAs,  to  eliminate  drug- 
related  crime  in  public  and  Indian 
housing  projects.  In  certain  instances, 
the  PHA  can  provide  grant  funds  under 
the  program  to  nonproHt  Resident 
Management  Corporations  and  Resident 
Councils  for  certain  eligible  program 
activities.  Although  small  entities  could 
participate  in  the  program,  the  rule 
would  not  have  a  signiHcant  economic 
impact  on  them. 

This  rule  does  not  constitute  a  “major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  on  February  17, 1969. 
Analysis  of  the  rule  indicates  ^at  it 
does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

Family  Impact.  The  General  Counsel, 
as  the  Designated  Official  for  Executive 
Order  12606,  the  Family,  has  determined 
that  the  provisions  of  this  rule  have  the 
potential  for  significant  positive  impact 
on  family  formation,  maintenance  and 
general  well-being  within  the  meaning  of 
the  Order.  The  proposed  rule  would 
implement  a  program  that  would 
encourage  PHAs  and  MAs  to  develop  a 
plan  for  addressing  the  problem  of  dnig- 
related  crime,  and  to  make  available 
grants  to  help  PHAs  and  IHAs  to  carry 
out  this  plan.  As  such,  the  program  is 
intended  to  improve  the  quality  of  life  of 
public  housing  project  families  and  other 
residents  by  reducing  the  incidence  of 
drug-related  crime  and  should  have  a 
strong  positive  effect  on  family 


formation,  maintenance  and  general 
well-being  for  PHAs  and  IHAs  selected 
for  funding. 

Federalism  Impact  The  General 
Counsel,  as  the  Designated  Official 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  has  determined  that 
the  provisions  of  this  rule  have 
“federalism  implications"  within  the 
meaning  of  the  Order.  The  rule  would 
implement  a  program  that  would 
encourage  PHAs  and  IHAs  to  develop  a 
plan  for  addressing  the  problem  of  drag- 
related  crime,  and  to  make  available 
grants  to  PHAs  and  IHAs  to  help  them 
carry  out  their  plans.  As  such,  the 
program  would  help  PHAs  and  IHAs 
combat  serious  drag-related  crime 
problems  in  their  developments,  thereby 
strengthening  their  role  as 
instrumentalities  of  the  States.  Further 
review  under  the  Order  is  unnecessary, 
however,  since  the  rale  generally  tracks 
the  statute  and  involves  little 
implementing  discretion. 

This  proposed  rale  was  listed  as  Item 
No.  1381  in  the  Department’s 
Semiannual  Agenda  of  Regulations 
published  on  April  22, 1991  (56  FR 17360) 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Public  Housing  Drag  Elimination 
Program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  number 
14.854. 

The  collection  of  information 
requirements  contained  in  this  rale  have 
been  approved  by  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Certain  sections 
of  this  rale  have  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements.  Information 
on  these  requirements  is  provided  as 
follows: 


Tabulation  of  Annual  Reporting  Burden.— Pubuc  and  Indian  Housing  Drug  Elimination  Program-Proposed  Rule 


Description  of  information  collection 

Section  of 

24  CFR 
affected 

Number  of 
respondents 

Number  of 
responses 
per 

respondents 

Total  annual 
responses 

Hours  per 
respond 

Total  hours 

Plan  for  addressing  drug-related  crime  problenis(s)  iiKludes  assessmenL 

961.15 

1,000 

1 

1,000 

24 

24,000 

Request  for  resident  comments  on  plan  and  application . 

961.18 

5,000 

1,000 

1,000 

1,000 

1 

5,000 

1 

5,000 

Application  requirements:  SF-424,  certificatiora,  narratives,  copies  of  resi- 

961.20 

1 

1,000 

32 

32,000 

Periodic  reports  on  fund  experKfitures,  data  tracking  change  in  crime  statis¬ 
tics,  cornpletion  of  strategy  components,  problems  in  implementing  the 
plan . . . 

961.28(a) 

961.28(b) 

2 

2,000 

24 

48,000 

Post-grant  evaluation  report  within  90  days  upon  completion  of  plan . 

1 

1,000 

8 

8,000 

117,000 
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List  of  Subjects  in  24  CFR  Part  961 

Drug  abuse,  drug  traffic  control,  Grant 
programs — Housing  and  community 
development.  Grant  programs — Indians, 
Grant  programs — low  and  moderate 
income  housing.  Public  housing, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  title  24,  chapter  IX  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

1.  24  CFR  part  961  is  revised  to  read  as 
follows: 

PART  961~PUBLIC  HOUSING  DRUG 
ELIMINATION  PROGRAM 

Subpart  A— General 

Sec. 

961.1  Purpose. 

661.3  Encouragement  of  resident 
participation 
961.5  Definitions. 

Subpart  B — Use  of  Grant  Funds 

961.10  Eligible  and  ineligible  activities. 

Subpart  C— Application  and  Selection 

961.15  Plan 

961.18  Resident  comments  on  grant 
application. 

961.20  Application  requirements. 

961.25  Application  selection. 

Subpart  D— Grant  Administration 

961.26  Grant  administration. 

961.28  Periodic  reports. 

961.29  Other  Federal  requirements. 

Subpart  E— [Reserved]  Appendix  A  to 
Part  961— Public  Housing  Drug 
Elimination  Grant  Program  Semi- 
Annual  Report 

Authority:  Sec.  5127,  Public  and  Assisted 
Housing  Drug  Elimination  Act  of  1988  (42 
U.S.C.  11901  et  seq.):  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Subpart  A— General 

§961.1  Purpose. 

The  purposes  of  the  Public  Housing 
Drug  Elimination  Program  are  to: 

(a)  Eliminate  drug-related  crime  in 
and  around  the  real  property  comprising 
public  housing  projects; 

(b)  Encourage  public  housing  agencies 
(PHAs)  and  Indian  Housing  Authorities 
(IHAs)  to  develop  a  plan  that  includes 
initiatives  that  can  be  sustained  over  a 
period  of  several  years  for  addressing 
the  problem  of  drug-related  crime  in  and 
aiound  the  premises  of  the  public  and 
Indian  housing  projects  proposed  for 
funding  under  this  part;  and 

(c)  Make  available  Federal  grants  to 
help  PHAs  and  IHAs  carry  out  their 
plans. 


§  961.3  Encouragement  of  resident 
participation. 

(a)  The  elimination  of  drug-related 
crime  in  public  and  Indian  housing 
projects  requires  the  active  involvement 
and  commitment  of  public  and  Indian 
housing  residents  and  their 
organizations.  To  enhance  the  ability  of 
PHAs  and  IHAs  to  combat  drug-related 
criminal  activity  in  their  projects. 
Resident  Councils  (RCs)  and  Resident 
Management  Corporations  (RMCs)  will 
be  permitted  to  undertake  management 
functions  specified  in  this  part, 
notwithstanding  the  otherwise 
applicable  requirements  of  24  CFR  part 
964  and  24  CFR  part  905.  The 
Department  encourages  PHAs  and  IHAs 
to  make  Resident  Management 
Corporations  (RMCs)  and  Resident 
Councils  (RCs)  full  partners  in  this 
effort.  The  Department  requires  PHAs 
and  IHAs  to  work  with  RMCs  and  RCs, 
where  they  exist,  and  project  residents 
in  the  development  of  the  grant 
application  and  the  implementation  of 
the  program.  Areas  in  which  this 
partnership  can  be  particularly 
significant  include  (but  are  not  limited 
to]  the  planning  and  execution  of 
strategies  and  activities  to  eliminate 
drug-related  crime  in  public  and  Indian 
housing  projects,  the  institution  of 
voluntary  tenant  patrols,  and  the 
development  by  RMCs  and  incorporated 
RCs  of  security  and  drug-abuse 
prevention  programs  involving  site 
residents. 

(b)  To  emphasize  the  importance  that 
the  Department  attaches  to  full  resident 
participation  in  activities  assigned  under 
this  part,  it  requires  applicants  to: 

(1)  Give  residents,  as  well  as  RMCs 
and  RCs  in  the  targeted  projects,  a 
reasonable  opportunity  to  comment  on 
the  application,  participate  in  the 
development  of  the  application  and  the 
implementation  of  funded  programs;  and 

(2)  Give  serious  consideration  to  these 
comments  in  developing  the  application. 

§961.5  Definitions. 

Applicant  means  a  PHA  or  an  IHA 
that  applies  for  a  Drug  Elimination 
Grant  under  this  part. 

Chief  executive  officer  of  a  State  or  a 
unit  of  general  local  government  means 
the  elected  official,  or  the  legally 
designated  official,  who  has  the  primary 
responsibility  for  the  conduct  of  that 
entity's  governmental  affairs.  Examples 
of  the  “chief  executive  officer"  of  a  unit 
of  general  local  government  are:  the 
elected  mayor  of  a  municipality;  the 
elected  coimty  executive  of  a  county; 
the  chairperson  of  a  county  commission 
or  board  in  a  county  that  has  no  elected 
county  executive;  or  the  official 
designated  pursuant  to  law  by  the 


governing  bddy  of  the  unit  of  general 
local  government.  The  chief  executive 
officer  of  an  Indian  tribe  is  the  tribal 
governing  official. 

Confidential  informant  means  a 
person  who  provides  an  investigator 
with  conHdential  information 
concerning  a  past  or  projected  crime 
and  does  not  wish  to  be  known  as  the 
source  of  the  information. 

Controlled  substance  means  a  drug  or 
other  substance  or  immediate  precursor 
included  in  schedule  I,  II,  III,  IV,  or  V  of 
section  102  of  the  Controlled  Substances 
Act  (21  U.S.C.  802).  The  term  does  not 
include  distilled  spirits,  wine,  malt 
beverages  or  tobacco  as  those  terms  are 
defined  in  Subtitle  E  of  the  Internal 
Revenue  Code  of  1954. 

Drug-related  crime  means  the  illegal 
manufacture,  sale,  distribution,  use,  or 
possession  with  intent  to  manufacture, 
sell,  distribute,  or  use,  a  controlled 
substance. 

Drug  intervention  means  a  process  to 
identify  drug  users  and  to  assist  them  in 
modifying  their  behavior  and/or  refer 
them  to  early  drug  treatment  to 
eliminate  drug  abuse. 

Drug  prevention  means  a  process  to 
provide  goods  and  services  designed  to 
alter  factors  affecting  individuals, 
including  activities,  environmental 
influences,  risks  and  expectations,  that 
lead  to  drug  abuse. 

Drug  treatment  means  a  program  for 
the  residents  of  an  applicant's  housing 
that  strives  to  end  abuse  of  drugs  and  to 
eliminate  their  negative  effects  through 
treatment,  rehabilitation,  and  relapse 
prevention. 

Governmental  jurisidiction  means  the 
unit  of  general  local  government.  State, 
or  Indian  tribe  in  which  the  public  or 
Indian  housing  project  administered  by 
the  applicant  is  located. 

Grantee  means  an  applicant  that 
executes  a  grant  agreement  with  HUD. 

In  and  around  means  within,  or 
immediately  adjacent  to,  the  physical 
boundaries  of  a  public  or  Indian  housing 
project. 

Informant  means  a  person  who  gives 
information  to  the  investigator.  The 
person  may  do  this  openly  and  even 
offer  to  be  a  witness,  or  the  person  may 
inform  surreptitiously  and  request  to 
remain  anonymous. 

High  intensity  drug  trafficking  areas 
means  housing  projects  located  in  high 
intensity  drug  trafficking  areas 
designated  pursuant  to  section  1005  of 
the  Anti-Drug  Abuse  Act  of  1988. 

HUD  or  Department  means  the  United 
States  Department  of  Housing  and 
Urban  Development. 

Indian  means  any  person  recognized 
as  being  an  Indian  or  Alaska  Native  by 
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an  Indian  tribe,  the  Federal  Government, 
or  any  State. 

Indian  Housing  Authority  (IHA) 
means  any  entity  that 

(1)  Is  authorized  to  engage  in  or  assist 
in  the  development  or  operation  of 
lower  income  housing  for  Indians;  and 

(2)  Is  established  either  by  exercise  of 
the  power  of  self-government  of  an 
Indian  tribe  independent  of  State  law,  or 
by  operation  of  State  law  providing 
specifically  for  housing  authorities  for 
Indians,  including  regional  housing 
authorities  in  the  State  of  Alaska. 

Indian  tribe  means  any  tribe,  band, 
pueblo,  group,  community,  or  nation  of 
Indians  or  Alaska  Natives. 

Local  law  enforcement  agency  means 
a  policy  department,  sheriffs  office,  or 
other  entity  of  the  governmental 
jurisdiction  that  has  law  enforcement 
responsibilities  for  the  community  at 
large,  including  the  public  or  Indian 
housing  projects  administered  by  the 
applicant.  In  Indian  jurisdictions,  this 
also  includes  tribal  prosecutors  that 
assume  law  enforcement  functions 
analogous  to  a  police  department  of  the 
BIA.  More  than  one  law  enforcement 
agency  may  have  these  responsibilities 
for  the  jurisdiction  that  includes  the 
applicant's  projects. 

Public  housing  agency  (PHA)  means 
any  State,  county,  mimicipality  or  other 
governmental  entity  or  public  body  (or 
agency  or  instrumentality  thereof)  that 
is  authorized  under  the  United  States 
Housing  Act  of  1937  (other  than  under 
section  8]  to  engage  in  or  assist  in  the 
development  or  operation  of  housing  for 
low  income  families. 

Public  housing  project  or  project 
means  low  income  housing  and  all 
necessary  appurtenances  developed, 
acquired,  or  assisted  by  a  PHA  or  an 
IHA  under  the  United  States  Housing 
Act  of  1937  (other  than  under  section  8). 
A  project  encompasses  those  buildings 
indentified  in  the  Annual  Contributions 
Contract  (ACC)  that  is  executed  beween 
HUD  and  the  PHA  or  IHA. 

Resident  Council  (RC)  means  an 
incorporated  or  unincorporated 
nonprofit  oiganization  or  association 
that  meets  each  of  the  following 
requirements: 

(1)  It  must  be  representative  of  the 
residents  it  purports  to  represent; 

(2)  It  may  represent  residents  in  more 
than  one  project  or  in  all  of  the  projects 
of  a  PHA  or  IHA,  but  it  must  fairly 
represent  residents  from  each  project 
that  it  represents; 

(3)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years); 

(4)  It  must  have  a  democratically 
elected  governing  board.  The  voting 


membership  of  the  board  must  consist  of 
residents  of  the  project  or  projects  that 
the  resident  organization  or  resident 
council  represents. 

Resident  Management  Corporation 
(RMC)  means  the  entity  that  proposes  to 
enter  into,  or  that  enters  into,  a 
management  contract  with  a  PHA  under 
24  CFR  part  964  or  a  IHA  under  24  CFR 
part  905,  or  with  an  IHA  in  accordance 
with  the  requirements  of  this  part.  The 
corporation  must  have  each  of  the 
following  characteristics: 

(1)  It  must  be  a  nonprofit  organization 
that  is  incorporated  under  the  laws  of 
the  State  or  Indian  tribe  in  which  it  is 
located. 

(2)  It  may  be  established  by  more  than 
one  resident  organization  or  resident 
council,  so  long  as  each  such 
organization  or  council: 

(i)  Approves  the  establishment  of  the 
corporation  and: 

(ii)  Has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(3)  It  must  have  an  elected  Board  of 
Directors. 

(4)  Its  by-laws  must  require  the  Board 
of  Directors  to  include  representatives 
of  each  resident  organization  or  resident 
council  involved  in  establishing  the 
corporation. 

(5)  Its  voting  members  must  be 
residents  of  the  project  or  projects  it 
manages. 

(6)  It  must  be  approved  by  the 
resident  coimcil.  If  there  is  no  council,  a 
majority  of  the  households  of  the  project 
must  approve  the  establishment  of  such 
an  organization  to  determine  the 
feasibility  of  establishing  a  corporation 
to  manage  the  project. 

(7)  It  may  serve  as  both  the  resident 
management  corporation  and  the 
resident  council,  so  long  as  the 
corporation  meets  the  requirements  of 
part  964  or  part  905  of  this  chapter  for  a 
resident  council.  (In  the  case  of  a 
resident  management  corporation  for  an 
Indian  Housing  Authority,  it  may  serve 
as  both  the  RMC  and  the  RC  so  long  as 
the  corporation  meets  the  requirements 
of  this  part  for  a  resident  council.) 

Single  State  Agency  means  an  agency 
responsible  for  licensing  and  monitoring 
state  drug  abuse  programs. 

State  means  the  several  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
territories  and  possessions  of  the  United 
States,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

Unit  of  general  local  government 
means  any  city,  county,  town,  township, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State. 


Subpart  B — Use  of  Grant  Funds 

§  961.10  EHgIble  and  ineNgible  activities. 

Activities  assisted  under  this  part 
must  be  directed  toward  the  elimination 
of  drug-related  crime  in  public  and 
Indian  housing  projects,  and  may 
include  one  or  more  of  the  following 
activities.  Incidental  costs  related  to 
carrying  out  these  activities  are  also 
eligible  program  costs,  provided  the 
PHA  or  IHA  has  in  place  a  cost 
allocation  plan.  However,  grant  funds 
awarded  under  this  part  may  not  be 
used  in  any  way  to  pay  for  expenses 
incurred  in  the  preparation  of  a  grant 
application. 

(a)  Security  personnel.  (1) 
Employment  of  security  personnel  in 
public  and  Indian  housing  projects  is 
permitted  under  this  program.  Security 
personnel  employed  under  this  section 
shall  be  required  as  a  condition  of 
employment  to  meet  all  relevant  State, 
tribal  or  local  insurance,  training, 
licensing,  or  other  similar  requirements. 

(2)  Security  personnel  shall  not  be 
employed  under  this  section  to  provide 
any  services  except  those  over  and 
above  what  the  local  government  is 
contractually  obligated  to  provide  under 
its  Cooperation  Agreement  with  the 
PHA  or  IHA  (as  required  by  the 
grantee's  Annual  Contributions 
Contract).  A  PHA  or  IHA  grantee  must 
demonstrate  and  document  that  any 
security  services  funded  under  this 
section  are  over  and  above  what  the 
local  government  is  contractually 
obliged  to  provide  to  the  PHA  or  IHA. 

(b)  Additional  security  and  protective 
services.  (1)  Reimbursement  of  local  law 
enforcement  agencies  for  the  cost  of 
providing  additional  security  and 
protective  services  for  public  and  Indian 
housing  projects  is  permitted  under  this 
program.  The  security  and  protective 
services  provided  must  be  eithen 

(i)  A  service  that  no  local  law 
enforcement  agency  (or  agencies) 
provided  for  public  or  Indian  housing 
projects  administered  by  the  grantee 
within  the  six  months  immediately 
preceding  the  publication  of  a  Notice  of 
Funding  Availability  (NOFA)  allocating 
assistance  under  this  part,  except  for 
services  funded  under  this  part:  or 

(ii)  A  quantifiable  increase  in  the  level 
of  an  ongoing  service  above  that  which 
the  local  law  enforcement  agency  (or 
agencies)  provided  for  public  or  Indian 
housing  projects  administered  by  the 
grantee,  within  the  six  months 
immediately  preceding  the  publication 
of  a  NOFA  allocating  assistance  under 
this  part,  except  for  services  funded 
under  this  part. 
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(2)  Services  to  be  funded  under  this 
section  must  be  over  and  above  those 
that  the  local  government  where  the 
proposed  project  is  located  is 
contractually  obligated  to  provide  under 
its  Cooperation  Agreement  with  the 
PHA  or  IHA  (as  required  by  the 
grantee’s  Annual  Contributions 
Contract).  Grant  funds  shall  only  be 
used  to  pay  for  the  cost  of  additional 
law  enforcement  services  over  and 
above  those  for  which  the  local 
government  is  already  contractually 
obligated  to  provide  under  the 
Cooperation  Agreement.  The  additional 
services  shall  be  veriHable  through  time 
sheets  and  written  work  assignments. 

(3)  Communications  equipment, 
computers  accessing  local,  State  and 
national  security  networks  and 
databases,  facsimile  machines, 
telephone  equipment,  bicycles,  and 
scooters  may  be  eligible  items  as 
incidental  costs  if  used  primarily  in 
connection  with  the  provision  of 
additional  services,  such  as  the 
establishment  of  a  law  enforcement 
substation  on  the  fimded  premises  of  the 
grantee.  Acquisition  procedures  for 
equipment  purchased  with  funding 
under  this  section  must  be  in  compliance 
with  all  HUD  requirements  and  must 
remain  the  property  of  the  grantee.  For 
PHAs  and  IHAs,  the  procurement 
standards  to  be  followed  are  found  at  24 
CFR  85.36. 

(4)  Funding  is  not  permitted  for  the 
purchase  of  controlled  substances  for 
any  purpose,  including  sting  operations; 
or  for  the  purchase,  contract  for  or 
maintenance  of  security  dogs  for  use  by 
local  law  enforcement  agencies. 

(5)  Funding  is  not  permitted  for 
compensating  informants  or  conHdential 
informants. 

(6)  Funding  is  not  permitted  under  this 
section  for  the  purchase  or  leasing  of 
police  cars,  vans,  buses,  motorcycles,  or 
motor  bikes. 

(7)  Funding  is  not  permitted  to 
purchase  or  lease  any  clothing  or 
equipment  that  would  be  normally 
provided  by  the  law  enforcement 
agency,  i.e.,  uniforms,  weapons, 
protective  vests,  etc. 

(8)  Funding  under  this  section  is  only 
permitted  if  the  grantee  has  executed  a 
HUD-approved  agreement  for  such 
additional  law  enforcement  services. 

(c)  Physical  improvements  to  enhance 
security.  (1)  Physical  improvements  that 
are  specifically  designed  to  enhance 
security  are  permitted  under  this 
program.  These  improvements  may 
include  (but  are  not  limited  to)  the 
installation  of  lighting  systems,  fences, 
bolts,  locks;  the  landscaping  or 
reconHguration  of  common  areas  so  as 
to  discourage  drug-related  crime;  and 


other  physical  improvements  in  public 
and  Indian  housing  projects  that  are 
designed  to  enhance  security  and 
discourage  drug-related  activities. 

(2)  An  activity  or  project  that  is 
funded  under  any  other  HUD  program, 
such  as  the  modernization  program  at  24 
CFR  part  968  or  24  CFR  part  905,  shall 
not  also  be  funded  by  the  program  under 
this  section. 

(3)  Funding  is  not  permitted  for 
physical  improvements  that  involve  the 
demolition  of  any  units  in  a  project. 

(4)  Funding  is  not  permitted  for  any 
physical  improvements  that  would  result 
in  the  displacement  of  persons. 

(5)  Funding  is  not  permitted  for  the 
acquisition  of  real  property. 

(d)  Employment  of  investigators.  (1) 
Employment  of  one  or  more  individuals 
is  permitted  under  this  program  to: 

(1)  Investigate  drug-related  crime  in  or 
around  the  real  property  comprising  any 
public  or  Indian  housing  project;  and 

(ii)  Provide  evidence  relating  to  any 
such  crime  in  any  administrative  or 
judicial  proceedings. 

(2)  Investigators  employed  under  this 
section  are  required  as  a  condition  of 
employment  to  meet  all  relevant  State, 
tribal,  or  local  training,  insurance, 
licensing,  or  other  similar  requirements. 

(3)  Funding  is  not  permitted  for  the 
purchase  of  controlled  substances  for 
any  purpose,  including  use  in  sting 
operations. 

(4)  Funding  is  not  permitted  for 
compensating  informants  or  conHdential 
informants. 

(e)  Voluntary  tenant  patrols.  (1)  The 
provision  of  training,  communications 
equipment,  and  other  related  equipment 
(including  uniforms),  for  use  by 
voluntary  tenant  partrols  acting  in 
cooperation  with  officials  of  local  law 
enforcement  agencies  is  permitted  under 
this  program.  Members  must  be 
volunteers  and  must  be  tenants  of  the 
project  that  the  tenant  patrol  represents. 
Patrols  established  under  this  section 
are  expected  to  undertake  surveillance 
for  drug-related  criminal  activity  in  the 
projects  proposed  for  assistance,  and  to 
report  such  activities  to  the  cooperating 
local  law  enforcement  agency.  Grantees 
are  required  under  {  961.26(b)  to  obtain 
liability  insurance  to  protect  themselves 
and  the  members  of  the  voluntary  tenant 
patrol  against  potential  liability  for  the 
activities  of  the  patrol  under  this 
section.  The  cost  of  this  insurance  will 
be  considered  an  eligible  program 
expense. 

(2)  The  applicant,  cooperating  local 
law  enforcement  agency  and  the 
members  of  the  tenant  patrol  are 
required,  prior  to  putting  the  tenant 
patrol  into  effect,  to  enter  into  and 


execute  a  written  agreement  that 
describes  the  following: 

(i)  The  nature  of  the  activities  to  be 
performed  by  the  tenant  patrol,  and  the 
patrol’s  scope  of  authority; 

(ii)  The  types  of  activities  that  a 
tenant  patrol  is  expressly  prohibited 
from  undertaking,  to  include  but  not 
limited  to,  the  carrying  or  use  of 
Rrearms  or  other  weapons,  nightsticks, 
clubs,  handcuffs,  or  mace  in  the  course 
of  their  duties  under  this  program; 

(iii)  The  type  of  initial  tenant  patrol 
training  and  continuing  training  the 
members  receive  from  the  local  law 
enforcement  agency  (training  by  the 
local  law  enforcement  agency  is 
required  prior  to  putting  the  tenant 
patrol  into  effect); 

(iv)  Tenant  patrol  members  must  be 
advised  that  they  may  be  subject  to 
individual  or  collective  liability  for  any 
actions  undertaken  outside  the  scope  of 
their  authority  and  that  such  acts  are 
not  covered  under  a  PHA’s  or  IHA’s 
liability  insurance. 

(3)  Tenant  patrols  established  under 
this  section  are  required  to  meet  all 
relevant  State,  local  or  tribal  training, 
insurance,  licensing,  or  other  similar, 
requirements. 

(4)  Communication  equipment  eligible 
for  frnding  under  this  section  shall  be 
equipment  that  is  reasonably  related  to 
the  operation  of  the  tenant  patrol  and 
that  is  otherwise  permissible  under 
State,  local  or  tribal  law. 

(5)  Related  equipment  eligible  for 
funding  under  this  section  shall  be 
equipment  that  is  reasonably  related  to 
the  operation  of  the  tenant  patrol  and 
that  is  otherwise  permissible  under 
State,  local  or  tribal  law. 

(6)  Funding  is  not  permitted  to  obtain 
ammunition,  forearms  or  other  weapons. 
Tenant  patrols  are  expressly  prohibited 
from  carrying  or  using  firearms  or  other 
weapons,  nightsticks,  clubs,  handcufrs, 
or  mace  in  the  course  of  their  duties 
under  this  program. 

(7)  Under  this  section,  bicycles  and 
uniforms  (caps  and  other  clothing  items 
that  identify  voluntary  tenant  patrol 
members,  including  patrol  t-shirts  and 
jackets,  to  be  worn  by  the  members  of 
the  tenant  patrol)  may  be  eligible  items. 

(8)  Funding  is  not  permitted  for  the 
purchase  of  controlled  substances  for 
any  purpose,  including  sting  operations: 
or  for  the  purchase,  contract  for,  or 
maintenance  of  security  dogs  for  use  by 
local  law  enforcement  agencies. 

(9)  Funding  is  not  permitted  under  this 
section  for  the  purchase  or  leasing  of 
police  cars,  vans,  buses,  motorcycles  or 
motor  bikes,  bullet-proof  vests,  e'c. 
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(10)  Funding  is  not  permitted  for 
compensating  informants  or  confidential 
informants. 

(11)  Drug  Eliminadon  Program  funds 
may  not  be  used  for  any  type  of 
compensation  for  voluntary  tenant 
patrol  participants. 

(f)  Programs  to  reduce  the  use  of 
drugs.  Programs  that  reduce  the  use  of 
drugs  in  and  around  the  premises  of 
public  and  Indian  housing  projects, 
including  drug  abuse  prevention, 
intervention,  referral  and  treatment 
programs  are  permitted  under  this 
program. 

(1)  Drug  prevention.  Programs  that 
will  be  considered  for  funding  under  this 
provision  must  provide  a  comprehensive 
drug  prevention  approach  for  public  and 
Indian  housing  residents  that  will 
address  the  individual  resident  and  his 
or  her  relationship  to  family,  peers,  and 
the  community.  I^evention  programs 
should  include  activities  designed  to 
identify  and  change  the  factors  prevent 
in  public  housing  that  lead  to  drug- 
related  problems,  and  thereby  lower  the 
risk  of  drug  usage.  Many  components  of 
a  comprehensive  approach,  such  as 
refusal  and  restraint  skills  training 
programs  or  drug-related  family 
counseling,  may  already  be  available  in 
the.  community  of  which  the  housing 
project  of  the  applicant  is  a  part,  and  the 
applicant  must  act  to  bring  those 
available  program  components  onto  the 
premises.  The  salary  of  a  coordinator 
whose  responsibilities  would  include 
finding  out  what  community  resources 
are  already  available  and  bringing  these 
resources  onto  the  premises,  or 
providing  residents  referrals  to  them,  as 
components  of  a  comprehensive  drug 
prevention  program  is  an  eligible 
activity  under  this  paragraph.  Activities 
that  should  be  included  in  these 
programs  are: 

(i)  Drug  education  opportunities  for 
public  and  Indian  housing  residents. 

The  causes  and  effects  of  illegal  drug 
usage  must  be  discussed  in  a  formal 
setting  to  provide  both  young  people 
and  adults  the  working  knowledge  and 
skills  they  need  to  make  informed 
decisions  to  confront  the  potential  and 
immediate  dangers  of  illegal  drugs. 
Grantees  may  contract  with  drug 
education  professionals  to  provide 
appropriate  training  or  workshops.  The 
drug  education  professionals  contracted 
to  provide  these  services  shall  be 
required  to  base  their  services  upon  the 
needs  assessment  and  program  plan  of 
the  grantee  developed  under  §  961.15. 
These  educational  opportunities  may  be 
a  part  of  resident  meetings,  youth 
activities,  or  other  gathering  of  public 
and  Indian  housing  residents. 


(ii)  Family  and  other  support  services. 
Programs  under  this  paragraph  must 
demonstrate  that  they  will  provide 
directly  or  otherwise  make  available 
services  designed  to  distribute  drug 
education  information,  to  foster  effective 
parenting  skills,  and  to  provide  referrals 
for  treatment  and  other  available 
support  services  in  the  project  or  the 
community  for  public  and  Indian 
housing  families. 

(iii)  Youth  services.  Programs  under 
this  paragraph  must  demonstrate  that 
they  have  included  groups  composed  of 
young  people  as  a  part  of  their 
prevention  programs.  These  groups  must 
be  coordinated  by  adults  with  the  active 
participation  of  youth  to  organize  youth 
leadership,  sports,  recreational,  cultural 
and  other  activibes  involving  public  and 
Indian  housing  youth.  The  dissemination 
of  drug  education  information,  the 
development  of  peer  leadership  skills 
and  other  dnig  prevention  activities 
must  be  a  component  of  youth  services. 
Activities  or  services  funded  under  this 
program  may  not  also  be  funded  under 
the  Youth  Sports  Program. 

(iv)  Economic /educational 
opportunities  for  residents  and  youth. 
Programs  under  this  section  may 
demonstrate  a  capacity  to  provide 
public  and  Indian  housing  residents  the 
opportunities  for  interaction  with  or 
referral  to  established  higher  education 
or  vocational  institutions  with  the  goal 
of  development  or  building  on  the 
residents'  skills  to  pursue  educational, 
vocational  and  economic  goals.  The 
program  must  also  demonstrate  the 
ability  to  provide  public  and  Indian 
housing  residents  the  opportunity  to 
interact  with  private  sector  businesses 
in  their  immediate  community  for  the 
same  desired  goals. 

(2)  Intervention.  The  aim  of 
intervention  is  to  identify  and  refer 
public  and  Indian  housing  resident  drug 
users  and  to  assist  them  in  modifying 
their  behavior  or,  if  necessary,  to  obtain 
early  treatment.  The  applicant  must 
establish  a  program  with  the  goal  of 
preventing  drug  problems  from 
continuing  once  detected.  The  training 
of  housing  staff  and  residents  for  this 
purpose  is  an  eligible  activity  under  this 
paragraph,  as  is  the  employment  of  a 
coordinator  to  establish  and  implement 
the  program. 

(3)  Drug  treatment.  Drug  treatment 
programs  designed  to  reduce  use  of 
drugs  in  and  around  public  and  Indian 
housing  are  made  eligible  under  this 
program.  The  cost  of  leasing,  acquiring, 
constructing  or  rehabilitating  the  facility 
space  for  a  drug  treatment  program  is 
not  an  eligible  expense,  but  the  costs  of 
staffing  and  reasonable  expenses  for 


furnishing  and  equipping  a  facility  are 
eligible  expenses. 

(i)  Treatment  funded  under  this 
section  shall  be  in  or  around  the 
premises  of  housing  projects  to  provide 
tenants  more  elective  and  economic 
treatment 

(ii)  Treatment  professionals  hired 
under  this  section  are  required  to  meet 
all  relevant  State,  tribal,  or  local  training 
or  continuing  training,  insurance, 
licensing,  or  other  similar  requirements. 

(iii)  Funds  awarded  under  this 
announcement  are  targeted  towards  the 
development  and  implementation  of 
new  treatment  programs,  or  the 
improvement  ot  or  expansion  of 
existing  programs  on-site  in  public 
housing  developments. 

(iv)  Each  proposed  drug  treatment 
program  should  address  the  following 
goals: 

(A)  Increase  resident  accessbility  to 
drug  treatment  services: 

(B)  Decrease  criminal  activity  in  and 
around  public  and  Indian  housing 
projects  by  reducing  illicit  drug  use 
among  public  and  Indian  housing 
residents,  and 

(C)  Provide  services  designed  for 
youth  and/or  maternal  drug  abusers,  i.e., 
prenatal/postpartum  care,  specialized 
counseling  in  women's  issues,  parenting 
classes. 

(v)  Treatment  programs  should  meet 
the  following  criteria: 

(A)  Applicants  must  be  able  to 
demonstrate  the  ability  to  provide 
comprehensive  drug  treatment  programs 
which  may  include  drug-free  housing 
units  specially  set  aside  for  residents  in 
treatment  and  their  families,  if  any,  who 
normally  reside  with  them,  and 
intensive  outpatient  and  aftercare 
components,  all  of  which  must  be  on¬ 
site.  Grant  funds  may  also  be  used  to 
provide  necessary  treatment-related 
services  to  residents  and  thier  families 
in  their  existing  units.  Applicants  may 
provide  the  service  of  formal  referral 
arrangements  to  other  treatment 
programs  not  in  or  around  the  assisted 
projects  in  instances  where  the  resident 
is  able  to  obtain  treatment  costs  from 
sources  other  than  this  program. 

(B)  Family/collateral  counseling. 

(C)  Linkages  to  educational/ 
vocational  counseling. 

(D)  Therapeutic  approaches  which 
have  proven  effective  with  similar 
populations  will  be  considered,  e.g., 
therapeutic  community  approaches, 
cognitive  restructuring  approaches 
which  empower  residents  to  address 
their  recovery,  behavioral  approaches 
with  emphasis  on  educational  and 
vocational  accomplishments. 
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(E)  Coordination  of  services  to 
appropriate  local  drug,  HIV-related 
service  agencies,  state  mental  health 
and  public  health  programs. 

(vi)  Applicants  must  demonstrate  a 
working  partnership  with  the  Single 
State  Agency  or  current  state  licensure 
provider,  to  coordinate,  develop  and 
implement  the  drug  treatment  proposal. 

(vii)  The  Single  State  Agency  or  state 
licensure  provider  must  certify  that  the 
drug  treatment  provideifs]  has  provided 
drug  treatment  services  to  similar 
populations,  identified  in  the 
application,  for  two  prior  years. 

(viii)  The  Single  State  Agency  must 
certify  that  the  drug  treatment  proposal 
is  consistent  with  the  State  treatment 
plan;  and  that  the  treatment  provider(s) 
meets  all  State  licensing  requirements. 

(4)  Funding  is  not  permitted  for 
treatment  of  residents  at  long-term,  in¬ 
patient  treatment  programs,  or  any 
programs  not  in  or  around  the  premises 
of  the  grantee’s  housing  projects. 

(5)  Funding  is  not  permitted  for 
insurance  for  residents  for  drug 
treatment. 

(6)  Funding  is  not  permitted  for 
detoxification  procedures,  short  term  or 
long  term,  designed  to  reduce  or 
eliminate  the  presence  of  toxic 
substances  in  the  body  tissues  of  a 
patient. 

(7)  Funding  is  not  permitted  for  the 
leasing,  acquisition,  construction  or 
rehabilitation  of  drug  treatment 
facilities. 

(8)  Funding  is  not  permitted  for 
maintenance  drug  programs. 
Maintenance  drugs  are  medications  that 
are  intended  to  be  prescribed  regularly 
over  an  extended  period  of  supportive 
therapy  (e.g.  methadone  maintenance), 
rather  than  for  more  immediate  control 
of  a  disorder. 

(9)  Funding  is  not  permitted  to 
subgrantees  until  they  obtain  required 
insurance  coverage. 

(10)  Funding  is  not  permitted  for  T- 
shirts,  caps,  (except  tenant  patrol 
uniforms)  buttons,  advertising 
campaigns,  rallies,  marches,  or 
community  celebrations. 

(11)  The  administrative  costs  related 
to  screening  or  evicting  residents  for 
drug-related  crime  is  not  permitted. 

(12)  Funding  is  not  permitted  for  the 
purchase  of  vehicles  for  youth  activities. 

(13)  Funding  is  permitted  for  the 
leasing  of  vehicles  for  youth  activities. 

(g)  RMCs  and  RCs.  Funding  under  this 
program  is  permitted  for  PHAs  and 
IHAs  to  contract  with  RMCs  and 
incorporated  RCs  to  develop  security 
and  drug  abuse  prevention  programs 
involving  site  residents.  Such  programs 
may  include  (but  are  not  limited  to) 
voluntary  tenant  patrol  activities,  drug 


education,  drug  intervention,  referral, 
and  outreach  e^orts. 

Subpart  C— Application  and  Selection 

S  961.15  plan. 

(a)  Requirement  of  plan.  (1)  Each 
application  for  a  grant  under  this  part 
must  include  a  plan  for  addressing  the 
problem  of  a  dnig-related  crime  on  the 
premises  of  the  housing  projects 
proposed  for  funding. 

(2)  None  of  the  requirements 
contained  in  this  part  shall  be 
interpreted  to  permit  or  encourage  a 
PHA,  IHA,  RMC  or  RC  from  acting  in 
violation  of  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 

794)  and  implementing  regulations 
issued  at  24  CFR  part  8,  or  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
implementing  regulations  issued  at  24 
CFR  part  100,  and  the  Indian  Civil  Rights 
Act  (25  U.S.C.  1302). 

(b)  Plan  content.  The  plan  referred  to 
in  paragraph  (a)  of  this  section  must 
contain  the  following  elements: 

(1)  Assessment  of  problem.  An 
assessment  of  the  drug-related  crime 
problem,  and  the  problems  associated 
with  drug/related  crime,  in  the  projects 
administered  by  the  applicant  and  that 
are  proposed  for  funding  under  this  part. 
This  assessment,  which  must  describe 
the  nature  and  scope  of  these  problems, 
is  intended  to  serve  as  the  basis  and 
rationale  for  determining  the  applicant’s 
drug  elimination  strategy  for  the 
proposed  project.  In  addition,  the 
assessment  must  identify  the  applicant’s 
demonstrated  need  and  indicate  how 
the  activities  proposed  for  funding  under 
this  part  will  address  that  need.  ’The 
assessment  must  include: 

(i)  Objective  data.  The  best  available 
objective  data  on  the  nature,  source,  and 
extent  of  the  problem  of  drug-related 
crime,  and  the  problems  associated  with 
drug-related  crime.  These  data  may 
include  (but  not  necessarily  be  limited 
to)  crime  statistics  from  Federal,  State, 
tribal  or  local  law  enforcement  agencies, 
or  information  from  the  applicant’s 
records  on  the  fypes  and  sources  of 
drug-related  crime  in  the  projects 
proposed  for  assistance;  descriptive 
data  as  to  the  types  of  offenders 
committing  drug-related  crime  in  the 
applicant’s  projects  (e.g.,  age,  residence, 
etc.);  the  number  of  lease  terminations 
or  evictions  for  drug-related  criminal 
activity;  the  number  of  emergency  room 
admissions  for  drug  use  or  drug-related 
crime;  the  number  of  police  calls  for 
drug-related  criminal  activity;  the 
number  of  residents  placed  in  treatment 
for  substance  abuse;  and  the  school 
drop-out  rate  and  level  of  absenteeism 
for  youth.  If  crime  statistics  are  not 


available  at  the  project  or  precinct  level, 
the  applicant  may  use  other  reliable, 
objective  data  including  those  derived 
from  its  records  or  those  of  RMCs  or 
RCs.  The  crime  statistics  should  be 
reported  both  in  real  numbers,  and  as  a 
percentage  of  the  residents  in  each 
project  (e.g.,  20  arrests  for  distribution  of  . 
heroin  in  a  project  with  100  residents 
reflects  a  20%  occurrence  rate).  'The  data 
should  cover  the  past  one-year  period 
and,  to  the  extent  feasible,  should 
indicate  whether  these  data  reflect  a 
percentage  increase  or  decrease  in  drug- 
related  crime  over  the  past  several 
years.  Applicants  must  address  in  their 
assessment  how  these  crimes  have 
affected  the  PHA’s  or  IHA’s  targeted 
projects,  and  how  the  applicant’s  overall 
plan  and  strategy  under  paragraph  (b)(3) 
of  this  section  is  specifically  tailored  to 
address  these  drug-related  crime 
problems. 

(ii)  Other  data  on  the  extent  of  drug- 
related  crime.  The  data  provided  under 
paragraph  (b)(lKi)  of  this  section  may, 
as  necessary,  be  integrated  with,  and 
complemented  by,  information  from 
other  sources  which  have  a  direct 
bearing  on  drug-related  crime  problems 
in  the  projects  proposed  for  assistance 
under  this  part.  Examples  of  these  data 
include:  Resident/staff  surveys  on  drug- 
related  issues  or  on-site  reviews  to 
determine  drug  activity;  the  use  of  local 
government  or  scholarly  studies  or  other 
research  conducted  In  the  past  year  that 
analyze  drug  activity  in  the  targeted 
projects;  vandalism  costs  and  related 
vacancies  attributable  to  drug-related 
crime;  information  from  schools,  health 
service  providers,  residents  and  police; 
and  the  opinions  and  observations  of 
individuals  having  direct  knowledge  of 
drug-related  crime  problems  concerning 
the  nature  and  extent  of  those  problems 
in  the  projects  proposed  for  assistance. 
(These  individuals  may  include  law 
enforcement  officials,  resident  or 
community  leaders,  school  officials, 
community  medical  officials,  drug 
treatment  or  counseling  professionals,  or 
other  social  service  providers. 

(iii)  Methodologies.  The  assessments 
provided  under  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  of  this  section  can  be 
accomplished  through  a  variety  of 
methods,  using  more  than  one  existing 
source  of  information.  Some  examples  of 
assessments  include:  surveys;  onsite 
reviews /management  reviews; 
statistical  indicators  (such  as  type  of 
crimes,  area  where  the  offenders  reside, 
age  of  offenders,  school  attendance, 
health  service  referrals,  grade  point 
averages,  vandalism  costs,  vacancy 
rates,  unemployment  rates,  library  check 
out  records,  etc.);  research  or  studies 


Federal  Register  /  Vol.  56,  No.  126  /  Monday,  July  1,  1991  /  Proposed  Rules 


30186 


conducted  by  local  ofncials;  and 
analysis  and  critique  of  a  particular 
drug-related  crime  problem. 

(iv)  Program  evaluation.  The 
applicant  must  specify  the  measures 
that  it  believes  to  be  important  in 
evaluating  the  success  of  the  plan, 
including  goals  that  relate  back  to  the 
assessment  data  provided  under 
paragraphs  (b](l)(i)  and  (b)(l)(ii]  of  this 
section;  discuss  the  types  of  information 
the  applicant  will  need  to  measiue  the 
plan's  success;  and  indicate  the  method 
by  which  the  applicant  will  gather  and 
analyze  this  information. 

(2)  Current  and  past  activities  to 
address  problem.  The  plan  must  include 
a  narrative  discussion  of  the  applicant's 
current  activities,  if  any,  to  eliminate 
drug-related  crime  in  its  targeted 
projects,  including  its  efforts  to 
implement  screening  procedures  to 
determine  an  applicant's  suitability  for 
public  housing  (consistent  with  the 
requirements  of  42  U.S.C.  3604(f)  and  24 
CFR  100.202,  and  29  U.S.C.  794  and  24 
CFR  part  8.4  which  deal  with  individuals 
with  disabilities);  its  efforts  to 
implement  eviction  procedures  in 
accordance  with  24  CFR  part  966, 
subpart  B.  and  section  503  of  NAHA;  its 
efforts  to  implement  a  plan  to  reduce 
vacancies;  or  its  other  management 
practices  to  eliminate  drug-related  crime 
in  the  applicant's  projects;  the  applicant 
should  also  describe  its  experience,  if 
any,  in  implementing  and  managing 
other  HUD  grant  programs  (e.g.  CLAP, 
youth  sports,  child  care,  etc.),  and  other 
Federal  anti-drug  related  crime 
programs;  describe  the  current  activities, 
if  any,  being  undertaken  by  community 
and  governmental  entities,  project 
residents,  or  RMCs  or  RCs,  to  address 
the  problem  of  drug-related  crime  in  the 
projects  proposed  for  assistance;  and 
provide  a  listing  of  the  names  of 
agencies  or  other  entities  (including  the 
applicant),  if  any,  currently  providing 
assistance  to  address  the  drug-related 
crime  problem  in  the  targeted  projects 
and  describe  what  assistance  they  are 
providing; 

(3)  Strategy  for  addressing  problem.  A 
narrative  discussion  of  the  applicant's 
strategy  for  addressing  the  problem  of 
drug-related  crime  in  each  of  the 
projects  proposed  for  assistance  under 
this  part  must  be  included  in  the  plan. 

At  a  minimum,  the  discussion  must 
include  the  following  information  for 
each  of  the  projects  proposed  for 
assistance: 

(i)  A  narrative  describing  each  major 
activity  in  the  applicant's  strategy  and 
how  these  components  interrelate.  The 
applicant  should  speciHcally  address 
whether  it  plans  to  implement  a 
comprehensive  drug  elimination  strategy 


that  involves  management  practices, 
enforcement/security  techniques,  and  a 
combination  of  drug  abuse  prevention, 
intervention,  referral,  and  treatment 
programs.  In  addition,  the  applicant 
should  indicate  how  its  proposed 
activities  will  complement,  and  be 
coordinated  with,  current  services. 

(ii)  The  anticipated  cost  of  each 
component  of  the  strategy,  and  the 
Hnancial  and  other  resources  (including 
funding  under  this  part,  and  from  other 
resources)  that  may  reasonably  be 
expected  to  be  available  to  carry  out 
each  component; 

(iii)  A  timetable  for  beginning  and 
completing  each  component  of  the 
strategy; 

(iv)  The  role  of  tenants,  and  RMCs 
and  RCs  where  they  exist,  in  planning 
and  developing  the  grant  application 
and  strategy,  and  in  implementing  the 
applicant's  plan.  The  applicant  must 
provide  the  name  of  the  RMC  or 
incorporated  RC  that  will  develop  any 
security  and  drug  abuse  prevention 
programs  under  §  961.10(g)  involving  site 
residents.  The  applicant  must  also 
describe  the  role  of  any  other  entities 
(e.g.,  local  and  State  governments  and 
commimity  organizations)  in  planning 
and  carrying  out  the  strategy. 

(v)  The  resources  that  the  applicant 
may  reasonably  expect  to  be  available 
at  the  end  of  the  grant  term  to  continue 
the  anti-drug  related  effort  and  how  they 
will  be  allocated  to  plan  initiative  that 
can  be  sustained  over  a  period  of  years; 

(vi)  If  grant  amounts  are  to  be  used  for 
physical  improvements  under 

§  961.10(c),  a  statement  as  to  how  these 
improvements  will  be  coordinated  with 
the  applicant's  modernization  program 
under  24  CFR  part  968  or  24  CFR  part 
905; 

(vii)  If  grant  amounts  are  to  be  used 
for  prevention,  intervention  or  treatment 
programs  to  reduce  the  use  of  drugs  in 
and  around  the  premises  of  public  or 
Indian  housing  projects  under  §  961.10(f), 
a  statement  by  the  applicant  as  to  the 
nature  of  the  program,  a  discussion  of 
how  the  program  represents  a 
prevention  or  intervention  strategy,  and 
how  the  program  will  further  the  PHA's 
or  IHA's  strategy  to  eliminate  drug- 
related  crime  in  the  projects  proposed 
for  assistance. 

§  961.18  Resident  comments  on  grant 
application. 

The  applicant  must  provide  the 
residents  of  projects  proposed  for 
funding  under  this  part,  as  well  as  any 
RMCs  or  RCs  that  represent  those 
residents  (including  any  PHA-wide  RMC 
or  RC),  with  a  reasonable  opportunity  to 
comment  on  its  application,  including  its 
plan  in  accordance  with  §  961.15,  for 


funding  under  this  program.  The 
applicant  must  give  these  comments 
careful  consideration  in  developing  its 
plan  and  application  as  well  as  in  the 
implementation  of  funded  programs. 
Copies  of  all  written  comments 
submitted  must  be  maintained  by  the 
grantee  for  three  years. 

§  96 1 .20  Application  requirements. 

(a)  Contents.  To  qualify  for  a  grant 
imder  this  part,  an  applicant  must 
submit  an  application  to  HUD  that 
contains  the  following: 

(1)  Standard  Grant  Application  Forms 
SF-424  and  SF-424A  with  narrative 
showing  breakdown  by  program  and 
cost,  to  include  all  equipment. 

(2)  The  plan  prepared  under  §  961.15. 

(3)  Summaries  of  any  written  resident 
and  resident  organization  comments 
submitted  to  the  applicant  on  the  design 
and  implementation  of  the  plan. 

(4)  A  certification  by  the  applicant 
that: 

(i)  The  applicant's  assessment  of  its 
drug-related  crime  problem  is  based 
upon  the  best  available  objective  data; 
and  that  the  description  of  current 
activities  being  undertaken  by  the 
applicant  to  address  the  problem  of 
drug-related  crime  in  its  projects,  and 
the  information  provided  regarding  the 
applicant's  strategy  for  addressing  the 
problem  of  drug-related  crime  in  its 
projects,  as  required  by  §  961.15(b)(1), 
are  both  accurate  and  complete. 

(ii)  The  applicant  will  maintain  a 
drug-free  workplace  in  accordance  with 
the  requirements  of  the  Drug-Free 
Workplace  Act  of  1988,  24  CFR  part  24, 
subpart  F.  (Applicants  may  submit  a 
copy  of  their  most  recent  drug-free 
workplace  certiHcation,  which  must  be 
dated  within  the  past  year.) 

(iii)  The  applicant  must  submit  a 
certiHcation  and  disclosure  in 
accordance  with  the  requirements  of 
section  319  of  the  Department  of  the 
Interior  Appropriations  Act  (Pub.  L  101- 
121,  approved  October  23, 1989),  as 
implemented  in  HDD's  interim  final  rule 
published  in  the  Federal  Register  on 
February  26, 1990  (55  FR  6736).  This 
statute  generally  prohibits  recipients 
and  subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific,  contract, 
grant,  or  loan. 

(5)  A  certification  by  the  chief 
executive  officer  of  a  State  or  a  unit  of 
general  local  government  (including  an 
Indian  tribe),  in  which  the  projects 
proposed  for  assistance  are  located  that: 
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(i)  Grant  funds  provided  under  this 
part  will  not  substitute  for  activities 
currently  being  undertaken  on  behalf  of 
the  applicant  by  the  jurisdiction  to 
addreM  the  problem  of  drug-related 
crime  in  these  projects; 

(ii)  Any  additional  security  and 
protective  services  to  be  provided  under 
S  961.10(b)  meet  the  requirements  of  that 
section; 

(iii)  The  relevant  governmental 
jurisdiction  will  take  the  actions 
described  in  the  applicant’s  strategy 
under  §  961.15(b)(3); 

(iv)  That  the  locality  is  meeting  its 
obligations  under  the  Cooperation 
Agreement  with  the  PHA  or  IHA, 
particularly  with  regard  to  law 
enforcement  services.  Whether  or  not  a 
locality  is  meeting  its  obligations  under 
the  Cooperation  Agreement  with  the 
applicant,  the  CEO  for  the  locality  must 
describe  the  current  level  of  law 
enforcement  services  being  provided  to 
the  projects  proposed  for  assistance.  If 
the  jurisdiction  is  not  meeting  its 
obligations  under  the  Cooperation 
Agreement,  the  CEO  should  identify  any 
special  circumstances  relating  to  its 
failure  to  do  so. 

(6)  If  applying  for  voluntary  tenant 
patrol  funding,  a  certification  from  the 
chief  of  the  local  law  enforcement 
agency  that  the  law  enforcement  agency 
has  entered  into,  or  will  enter  into,  an 
agreement  with  the  voluntary  tenant 
patrol  and  the  applicant,  in  accordance 
with  the  requirements  of  $  961.10(e); 

(7)  A  certification  by  the  RMC  or  RC, 
or  other  involved  resident  group  where 
an  RMC  or  RC  do  not  exist,  for  a  project 
proposed  for  funding  under  this  part  that 
the  grant  application  was  jointly 
prepared  with  the  applicant,  and  that 
the  applicant’s  description  of  the 
activities  that  the  resident  group  will 
implement  under  the  program  is 
accurate  and  complete. 

(8)  Letters  of  commitment  fixim 
governmental  or  private  entities  that 
describe  the  financial  or  other  resources 
(e.g..  staff  or  in-kind  resources)  that  the 
entity  agrees  to  provide  for  the 
applicant’s  anti-drug  related  crime 
efforts  under  this  part 

(9)  If  applying  for  treatment  program 
funding  a  certification  that  the 
applicant  has  notified  and  consulted 
with  the  relevant  Single  State  Agency  or 
authority  with  drug  program 
coordination  responsibilities  concerning 
its  application;  that  the  drug  treatment 
providerfs)  has  provided  d^  treatment 
to  a  similar  population  for  two  prior 
years;  that  the  proposed  drug  treatment 
project  is  consistent  with  the  State 
treatment  plan;  and  that  the  treatment 
providers  meet  all  State  licensing 
requirements 


(10)  Such  additional  information  as 
the  I^artment  determines  to  be 
necessary  and  appropriate. 

(b)  Notice  of  finding  availability. 

HUD  will  publish  Notices  of  Funding 
Availability  (NOFAs)  in  the  Fad^al 
Register  as  appropriate  to  inform  the 
public  of  the  availability  of  grant 
amounts  under  this  part  *11)0  Notices 
will  provide  specific  guidance  with 
respect  to  the  grant  process,  including 
the  deadlines  for  the  submission  of  grant 
applications,  the  limits  (if  any)  on 
maximum  ^ant  amounts,  the  maximum 
number  of  points  to  be  awarded  for  each 
selection  criterion,  and  the  process  for 
ranking  and  selecting  applicants.  The 
Notices  will  also  include  any  additional 
factors  that  the  Secretary  has 
determined  to  be  necessary  and 
appropriate  to  implement  foe  selection 
criteria  in  this  part. 

§961.25  AppHcatton  selection. 

(a)  Selection  criteria.  Each  application 
submitted  by  a  PHA  or  IHA  for  a  grant 
under  this  part  will  be  evaluated  on  foe 
basis  of  foe  following  selection  criteria: 

(1)  Factor  1:  The  extent  of  the  drug- 
related  crime  problem  in  the  applicant’s 
project  or  projects  proposed  for 
assistance.  In  assessing  this  criterion, 
HUD  will  consider  the  following  factors: 

(i)  The  severity  of  foe  drug-related 
crime  problem,  as  reflected  by: 

(A)  Crime  statistics  and  other  data 
provided  imder  §  961.15(b)(l}(i)  on  foe 
number  and  types  of  drug-related  crimes 
committed  within  foe  applicant’s 
targeted  projects;  trend  data  indicating 
an  increase  or  decrease  in  drug-related 
crime  over  a  period  of  time;  and 
descriptive  data  on  the  types  of 
offenders  committing  drug-related  crime 
in  foe  applicant's  projects  (such  as  age, 
residence,  etc.). 

(B)  To  foe  extent  that  data  under 

§  %1.15(b)(l)(i)  are  not  available,  HUD 
will  also  consider  information  derived 
from  resident/stafi  surveys  or  on-site 
reviews,  or  from  foe  applicant’s  own 
records  or  those  of  other  local  agencies, 
on  the  extent  of  drug-related  crime  and 
the  problems  associated  with  drug- 
related  crime,  in  the  applicant’s  projects. 
This  information  may  include  (but  is  not 
limited  to)  foe  number  of  lease 
terminations  or  evictions  for  drug- 
related  criminal  activity;  emergency 
room  admissions  for  di^  use  or  drug- 
related  crime;  vandalism  costs  and 
vacancies  attributable  to  drug  related 
crime;  the  number  of  residents  placed  in 
treatment  for  substance  abuse;  foe 
school  drop-out  rates  and  absenteeism 
rates  for  youth,  etc. 

(C)  In  awarding  points  under 
paragraphs  (aKl)(i)(A)  and  (aKlKi)(B)  of 
this  section,  HUD  will  evaluate  foe 


extent  to  which  foe  apfdicant  has 
provided  raw  data  that  reflects  a  severe 
drug-related  crime  problem,  both  in 
terms  of  the  frequency  and  nature  of  foe 
drug-related  crime  incidents  and  foe 
problems  associated  with  drug-related 
crime  in  the  projects  proposed  for 
fimding:  foe  extent  to  which  such  data 
are  meaningfully  grouped  by  the 
variables  listed  under  paragraphs 
(aMlKiKA)  and  (aMl)(iKB)  of  this 
section:  and  foe  extent  to  which  such 
data  reflect  an  increase  in  dnig^lated 
crime  over  a  period  of  time  in  the 
projects  proposed  for  assistance. 

(ii)  The  relative  severity  of  the  drug- 
related  crime  in  the  applicant’s  projects, 
as  reflected  by  foe  statistics  submitted 
under  paragraph  (aKlK>KA)  of  this 
section,  in  comparison  to  other 
applications  submitted  in  the  region  for 
funding  under  this  part. 

(iii)  The  extent  to  which  foe  applicant 
has  analyzed  foe  data  compiled  under 
paragraphs  (a)(l){i)(A)  and  (a)(lKi)(B)  of 
this  section  and  has  clearly  articulated 
its  needs  for  reducing  drug-related  crime 
in  foe  projects  proposed  for  assistance. 

(iv)  A  reduction  in  drug-related  crime 
in  foe  housing  of  an  applicant  for  years 
during  which  foe  applicant  had  in  place 
a  program  imder  this  part  will  not  be 
considered  to  foe  disadvantage  of  the 
applicant. 

(v)  Such  additional  factors  as  the 
Department  determines  to  be  necessary 
and  appropriate. 

(2)  Factor  2:  The  quality  of  the  plan  to 
address  the  crime  problem  in  the  public 
housing  projects  proposed  for 
assistance,  including  the  extent  to 
which  the  plan  includes  initiatives  that 
can  be  sustained  over  a  period  of 
several  years.  In  assessing  this  criterion, 
HUD  will  consider  foe  following  factors: 

(i)  The  extent  to  which  foe  applicant 
establishes  a  relationship  between  its 
drug-related  crime  program  (as 
identified  in  its  plan  assessment  under 
§  961.15(b)(l)(i)  and  (bKlXh))  and  its 
strategy  for  eliminating  dnig-related 
crime  under  §  961.15(b)(3);  the  extent  to 
which  foe  applicant  has  considered  and 
articulated  its  strategy  goals  and 
objectives;  the  extent  to  which  the 
applicant’s  strategy  provides  for  a 
comprehensive  approach  to  eliminating 
drug-related  crime  in  its  projects  (e.g., 
the  strategy  includes  management 
practices,  enforcement/ security 
techniques,  and  a  combination  of 
intervention,  referral,  treatment  and 
prevention  programs);  and  foe  extent  to 
which  funding  under  this  part  will  be 
taigeted  to  the  applicant’s  identified 
needs. 

(ii)  The  extent  to  which  foe  applicant’s 
strategy  is  realistic,  given  the  amount  of  . 
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funding  requested  under  this  part  in 
relation  to  the  overall  strategy,  and  the 
timetable  Indicated  by  the  apfdicant  for 
beginning  and  completing  each 
component  of  the  strategy;  and  the 
extent  to  which  the  applicant  provides  a 
cost  analysis  for  each  component  of  its 
strategy  and  describes  the  financial  and 
other  resources  (under  this  part  and 
other  sources]  that  may  reasonably  be 
expected  to  be  available  to  carry  out 
each  component:  describes  the  activities 
to  be  funded  under  this  part  and 
indicates  how  such  activities  will  be 
coordinated  with,  and  complemented 
by,  current  services;  and  describes  how 
funding  decisions  were  reached. 

(iii)  The  extent  to  which  the  applicant 
has  developed  an  evaluation  process 
that  includes  measures  it  believes  to  be 
critical  in  evaluating  the  success  of  the 
plan;  the  extent  to  which  the  applicant 
has  described  in  its  plan  the  information 
to  be  gathered,  and  the  method  to  be 
used  to  gather  this  information;  and  the 
extent  to  which  the  applicant  relates  the 
evaluation  process  to  its  assessment  of 
the  drug-related  crime  problem  in  the 
targeted  projects  (e.g.  tracking  of 
changes  in  identified  crime  statistics). 

(iv)  The  extent  to  uhich  the  plan 
identifies  non-HUD  resources  that  the 
applicant  reasonably  expects  to  be 
available  for  the  continuation  of  the 
program  at  the  end  of  the  grant  term: 
and  the  extent  to  which  the  plan 
includes  initiatives  that  can  be 
sustained  over  a  period  of  years  and 
identifies  resources  that  the  applicant 
may  reasonably  expect  to  be  available 
at  the  end  of  the  grant  term  to  continue 
the  anti-drug  related  effort 

(v)  Such  additional  factors  as  the 
Department  determines  to  be  necessary 
and  appropriate. 

(3)  Factors:  The  capability  of  the 
applicant  to  carry  out  the  plan.  In 
assessing  this  criterion,  HUD  will 
consider  the  following  factors: 

(i)  The  extent  of  the  applicant’s 
administrative  capability  to  manage  its 
projects,  as  measured  by  its 
performance  with  respect  to  operative 
requirements  under  the  ACC  and  HUD 
regulations.  In  evaluating  administrative 
capability  under  his  factor,  HUD  will 
also  consider  whether  there  are  any 
unresolved  findings  from  prior  HUD 
reviews  or  audits  undertaken  by  the 
Inspector  General,  the  General 
Accounting  Office,  or  Independent 
Public  Accountants;  whether  the 
applicant  is  operating  under  court  order: 
for  public  housing,  the  process  made  by 
a  Troubled  PHA  in  achieving  goals 
established  under  a  Memorandum  of 
Agreement  executed  with  HUD:  and,  for 
Indian  housing,  progress  made  toward 


completing  its  management 
improvement  plan  will  be  considered. 

(ii)  The  extent  to  which  the  applicant 
has  implemented  elective  screening 
procedures  to  determine  an  individual's 
suitability  for  public  and  Indian  housing 
{consistent  with  the  requirements  of  42 
U.S.C.  3604(f)  and  24  CFR  100.202,  and 
29  U.S.C  794  and  24  CFR  a4): 
implemented  a  plan  to  reduce  vacancies; 
implemented  eviction  procedures  in 
accordance  with  24  CFR  part  966, 
subpart  B,  and  section  503  of  the 
National  Affordable  Housing  Act  (Pub. 

L  101-625):  or  undertaken  o&er 
management  practices  to  eliminate  drug- 
related  crime  in  its  projects. 

(iii)  The  extent  of,  and  degree  of 
success  reflected  by.  the  applicant's 
prior  track  record  in  implementing  and 
managing  HUD  grant  programs 
(including  funding  under  this  part  or 
other  grant  programs  such  as  CIAP. 
youth  sports,  child  care,  resident 
management,  etc.),  and  other  Federal 
drug-related  grant  programs. 

(iv)  The  extent  to  which  the  applicant 
has  already  undertaken  successful  anti¬ 
drug  related  crime  efforts  that  will  serve 
as  ^e  foundation  for  the  proposed  grant 
under  this  part. 

(v)  Such  additional  factors  as  the 
Department  determines  to  be  necessary 
and  appropriate. 

(4)  Factor  4:  The  extent  to  which 
tenants,  the  local  government  and  the 
local  community  support  and 
participate  in  die  design  and 
implementation  of  the  activities 
proposed  to  be  funded  under  the 
application.  In  assessing  this  criterion, 
HUD  will  consider  the  following  factors: 

(i)  Hie  extent  to  which  community 
representatives  and  local  government 
officials  will  be  actively  involved  in  the 
implementation  of  the  applicant’s  plan; 
and  the  extent  to  which  the  applicant 
has  leveraged  funds  and  other  resources 
from  other  public  and  private  sources, 
as  evidenced  by  letters  of  commitment 
to  provide  funding,  staff,  or  in-kind 
resources. 

(ii)  The  extent  to  which  the  relevant 
governmental  jurisdiction  has  met  its 
law  enforcement  obligations  under  the 
Cooperation  Agreement  with  die 
applicant  (as  required  by  the  grantee’s 
Annual  Contributions  Contract  with 
HUD). 

(iii)  The  extent  to  which  project 
tenants,  and  an  RMC  or  RC,  where  they 
exist,  are  involved  in  the  planning  and 
development  of  the  grant  application 
and  plan  strategy,  and  support  and 
participate  in  the  design  and 
implementation  of  the  activities 
proposed  to  be  funded  under  the 
application  as  reflected  by  information 
provided  by  the  applicant  in  accordance 


with  S  961.15(b)(3}(vi],  augmented  with 
information  concerning  tenants,  the 
applicant’s  resfwnse  to  tenant  and 
RMC/RC  comments  under  §  961.18,  and 
the  certification  of  resident  involvement 
provided  at  {  961.20(aK7). 

(iv)  Such  additional  factors  as  the 
Department  determines  to  be  necessary 
and  appropriate. 

(b)  Environmental  review.  Grants 
under  this  part  are  categorically 
excluded  from  review  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  US.C  4321).  However, 
prior  to  an  award  of  grant  funds  under 
this  part,  HUD  will  perform  an 
environmental  review  to  the  extent 
required  under  the  provisions  of  NEPA, 
applicable  related  authorities  at  24  CFR 
5a4,  and  HDD’s  implementing 
regulations  at  24  CFR  part  50. 

Subpart  D — Grant  Administration 

§  961.26  Grant  admirtistration 

(a)  General.  The  duty  to  use  grant 
funds  to  eliminate  drug-related  crime  in 
public  and  Indian  housing  projects  in 
accordance  with  the  requirements  of 
this  part  will  be  incorporated  in  a  grant 
agreement  executed  by  HUD  and  the 
grantee.  Each  grantee  is  responsible  for 
ensuring  that  grant  funds  are 
administered  in  accordance  with  the 
requirements  of  this  part  and  applicable 
laws  and  regulations. 

(b)  Insurance.  Each  grantee  is 
required  to  obtain  adequate  insurance 
coverage  to  protect  itself  against  any 
potential  liability  arising  out  of  the 
eligible  activities  under  this  part  In 
particular,  applicants  are  required  to 
assess  their  potential  liability  arising  out 
of  the  employment  or  contracting  of 
security  perscmneL  law  enforcement 
personnel,  investigators,  drug  treatment 
providers  and  the  establishment  of  the 
voluntary  tenant  patrols;  to  evaluate  the 
qualifications  and  training  of  the 
individuals  or  firms  undertaking  these 
functions:  and  to  consider  any 
limitations  on  liability  under  State,  local 
or  tribal  law.  Grantees  are  required  to 
obtain  liability  insurance  to  protect  the 
members  of  the  voluntary  tenant  patrol 
against  potential  liability  as  a  result  of 
the  patrol’s  activities  under  S  961.10(e). 
These  insurance  costs  are  eligible 
program  expenses.  Subgrantees  are 
required  to  obtain  their  own  liability 
insurance. 

(c)  Subgrants  (Subcontracting).  (1)  A 
grantee  may  directly  undertake  any  of 
the  eligible  activities  under  this  part  or  it 
may  contract  with  a  qualified  third 
party,  including  local  law  enforcement 
agencies.  Resident  Management 
Corporations  (RMCs)  and  incorporated 
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Resident  Councils  (RCs).  Resident 
organizations  that  are  neither  RMCs  or 
incorporated  RCs  may  share  with  the 
grantee  in  the  implementation  of  the 
program,  but  may  not  receive  funds  as 
subgrantees.  A  PHA's  or  IRA’s  Housing 
Development  Corporation  or  other  PHA 
or  IHA  non-profit  corporation  is  not 
eligible  to  receive  a  subgrant  under  this 
part. 

(2)  Subgrants  or  cash  contributions  to 
RMCs  or  incorporated  RCs  may  be 
made  only  under  a  written  agreement 
executed  between  the  grantee  and  the 
RMC  or  RC.  The  agreement  must  include 
a  project  budget  that  is  acceptable  to  the 
grantee,  and  that  is  otherwise  consistent 
with  the  PHA's  grant  application  budget. 
The  agreement  must  obligate  the  RMC 
or  incorporated  RC  to  permit  the  grantee 
to  inspect  and  audit  the  RMC  or  RC 
financial  records  related  to  the 
agreement,  and  to  account  to  the  grantee 
on  the  use  of  grant  funds,  and  on  the 
implementation  of  project  activities.  In 
addition,  the  agreement  must  describe 
the  nature  of  the  activities  to  be 
undertaken  by  the  subgrantee,  and  the 
scope  of  the  subgrantee’s  authority;  and 
the  amount  of  insiu-ance  to  be  obtained 
by  the  grantee  and  the  subgrantee  to 
protect  their  respective  interests. 

(3)  The  grantee  shall  be  responsible 
for  monitoring,  and  for  providing 
technical  assistance  to,  any  subgrantee 
to  ensure  compliance  with  HUD 
program  requirements,  including  OMB 
Circular  Nos.  A-110  and  A-122,  which 
apply  to  the  acceptance  and  use  of 
assistance  by  private  nonprofit 
organizations.  The  procurement 
requirements  of  Attachment  O  of 
Circular  A-110  apply  to  RMCs  and  RCs. 
The  grantee  must  also  ensure  that 
subgrantees  have  appropriate  insurance 
liability  coverage. 

(d)  Employment  preference.  A  grantee 
under  this  program  shall  give  preference 
to  the  employment  of  public  housing 
residents,  in  accordance  with  section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  and  24  CFR  part  135,  to  carry 
out  any  of  the  eligible  activities  under 
this  part,  so  long  as  such  residents  have 
comparable  qualifications  and  training 
as  nonpublic  housing  resident 
applicants.  For  Indian  housing,  the 
Indian  preference  in  accordance  with  25 
U.S.C.  450(e)  must  be  used  first  before 
resident  preference  may  be  allowed. 
Except  where  the  labor  standards 
requirements  of  §  961.29(a)(1)  are 
applicable,  a  public  housing  resident 
employed  under  this  section  may  choose 
to  receive  compensation  for  his  or  her 
services  either  in  the  form  of  payment, 
as  a  credit  to  the  resident’s  account,  or 
as  payment  of  back  rent  owed  to  the 


grantee.  Voluntary  tenant  patrol 
participants  are  not  eligible  for 
compensation  from  Drug  Elimination 
Program  funds. 

(e)  Applicability  of  OMB  Circulars 
and  HUD  fiscal  and  audit  controls.  The 
policies,  guidelines,  and  requirements  of 
24  CFR  part  85  and  OMB  Circular  A-87 
apply  to  the  acceptance  and  use  of 
assistance  by  grantees  under  this  part; 
and  OMB  Circulars  Nos,  A-110  and  A- 
122  apply  to  the  acceptance  and  use  of 
assistance  by  private  nonprofit 
organizations  (including  RMCs  and 
RCs).  In  addition,  grantees  and 
subgrantees  must  comply  with  fiscal  and 
audit  controls  and  reporting 
requirements  prescribed  by  HUD, 
including  the  system  and  audit 
requirements  under  the  Single  Audit 
Act,  OMB  Circular  No.  A-128  and 
HUD’s  implementing  regulations  at  24 
CFR  part  44);  and  OMB  Circular  No.  A- 
133). 

(f)  Grant  term  and  obligation  of  grant 
funds.  Grantees  are  required  to  use 
grant  amounts  under  this  part  according 
to  their  approved  workplan,  which 
generally  shall  not  exceed  24  months. 

(g)  Sanctions.  If  HUD  determines  that 
a  grantee  is  not  complying  with  the 
requirements  of  this  part  or  of  other 
applicable  Federal  law,  or  if  a  grantee 
fails  to  make  satisfactory  progress 
toward  its  drug  elimination  goals,  as 
specified  in  its  plan  strategy  under 

§  961.15(b)(3)  and  as  reflected  in  its 
progress  reports  under  §  961.28,  or  if  a 
grantee  files  a  false  certification,  for 
example,  as  to  the  services  provided 
under  the  Cooperation  Agreement  by 
the  local  jurisdiction,  HUD  may  (in 
addition  to  any  remedies  that  may 
otherwise  be  available)  take  any  of  the 
following  sanctions,  as  appropriate: 

(1)  Issue  a  warning  letter  that  further 
failure  to  comply  with  such 
requirements  will  result  in  a  more 
serious  sanction; 

(2)  Conditions  a  future  grant; 

(3)  Direct  the  grantee  to  stop  the 
incurring  of  costs  with  grant  amounts; 

(4)  Require  that  some  or  all  of  the 
grant  amounts  be  remitted  to  HUD; 

(5)  Reduce  the  level  of  funds  the 
grantee  would  otherwise  be  entitled  to 
receive;  or 

(6)  Elect  not  to  provide  future  grant 
funds  to  the  grantee  until  appropriate 
actions  are  taken  to  ensure  compliance. 

§  961.28  Periodic  reports. 

Grantees  are  required  to  provide 
periodic  reports  that  include  the 
obligation  and  expenditure  of  grant 
funds,  the  progress  made  by  the  grantee 
in  implementing  the  plan  described  and 
any  change  in  the  incidence  of  drug- 
related  crime  in  projects  assisted. 


(a)  Semi-annual  progress  reports. 
Grantees  must  provide  the  Field  Office 
with  semi-annual  progress  reports  that 
evaluate  the  grantee’s  progress  against 
its  plan,  as  outlined  in  Appendix  A. 
These  reports  will  be  submitted  120 
calendar  days  after  the  Drug  Elimination 
Program  budget  has  been  approved  to 
the  Field  Office  or  Office  of  Indian 
Programs,  as  appropriate.  These  reports 
must  also  include  in  summary  form  (but 
are  not  limited  to)  the  following:  any 
change  or  lack  of  change  in  crime 
statistics  or  other  indicators  drawn  from 
the  applicant’s  plan  assessment  (such  as 
vandalism,  etc.)  and  an  explanation  of 
any  difference;  successful  completion  of 
any  of  the  strategy  components 
identified  in  the  applicant’s  plan;  a 
discussion  of  any  problems  encountered 
in  implementing  the  plan  and  how  they 
were  addressed;  an  evaluation  of 
whether  the  rate  of  progress  meets 
expectations;  a  discussion  of  the 
grantee’s  efforts  in  encouraging  resident 
participation;  a  description  of  any  other 
programs  that  may  have  been  initiated 
or  expanded  as  a  result  of  the  plan,  with 
an  identification  of  the  resources  and 
the  number  of  people  Involved  in  the 
programs  and  their  relation  to  the  plan. 

(b)  Post-grant  report.  A  post-grant 
evaluation  must  be  submitted  to  the 
Field  Office  or  Office  of  Indian 
Programs,  as  appropriate,  within  90  days 
upon  completion  of  the  plan,  using  at  a 
minimum  the  evaluation  criteria  for  the 
semi-annual  reports. 

§  96 1 .29  Other  Federal  requirements. 

Use  of  grant  funds  requires 
compliance  with  the  following 
additional  Federal  requirements: 

(a)  Labor  standards.  (1)  Where  grant 
funds  are  used  to  undertake  physical 
improvements  to  increase  security  under 
§  961.10(c),  the  following  labor 
standards  apply: 

(i)  The  grantee  and  its  contractors  and 
subcontractors  must  pay  the  following 
prevailing  wage  rates,  and  must  comply 
with  all  related  rules,  regulations  and 
requirements: 

(A)  For  laborers  and  mechanics 
employed  in  the  development  of  the 
project,  the  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trades; 

(B)  For  laborers  and  mechanics 
employed  in  carrying  out  non-routine 
maintenance  in  the  project,  the  HUD- 
determined  prevailing  wag^.  rate.  As  . .  ^ 
used  in  this  subsection,  non-routine 
maintenance  means  work  items  that 
ordinarily  would  be  performed  on  a 
regular  basis  in  the  course  of  upkeep  of 
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a  property,  but  have  become  substantial 
in  scope  because  they  have  been  put  of£, 
and  that  involve  expenditures  that 
would  otherwise  materially  distort  the 
level  trend  of  maintenance  expenses. 
Non-routine  maintenance  may  include 
replacement  of  equipment  and  materials 
rendered  unsatisfactory  because  of 
normal  wear  and  tear  by  items  of 
substantially  the  same  kind.  Work  that 
constitutes  reconstruction,  a  substantial 
improvement  in  the  quality  or  kind  of 
original  equipment  and  materials,  or 
remodeling  that  alters  the  nature  or  type 
■of  housing  units  is  not  non-routine 
maintenance. 

(ii)  Hie  emplojment  of  laborers  and 
mechanics  is  subject  to  the  provisions  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333). 

(2)  The  provisions  of  paragraph  (a)(1) 
of  this  section  shall  not  apply  to  labor 
contributed  under  the  following 
circumstances: 

(i)  Upon  the  request  of  any  resident 
management  corporation,  HUD  may, 
subject  to  applicable  collective 
bargaining  agreements,  permit  residents 
of  a  project  managed  by  the  resident 
management  corporation  to  volunteer  a 
portion  of  their  labor; 

(ii)  A  family  selected  for  housing 
under  the  Indian  Mutual  Help 
Homeownership  Opportunity  Program 
may  contribute  labor  toward  the 
development  cost  of  the  project; 

(iii)  An  individual  may  volunteer  to 
perform  services  if: 

(A)  The  individual  does  not  receive 
compensation  for  the  voluntary  services, 
or,  is  paid  expenses,  reasonable 
benefits,  or  a  nominal  fee  for  voluntary 
services;  and 

(B)  Is  not  otherwise  employed  at  any 
time  in  the  work  subject  to  paragraph 

(a)(l)(i)  (A)  or  (B)  of  this  section, 

(b)  Nondiscrimination  and  equal 
opportunity.  The  following 
nondiscrimination  and  equal 
opportunity  requirements  apply  to  this 
program: 

(1)  The  requirements  of  The  Fair 
Housing  Act  (42  U.S.C.  3601-19)  and 
implementing  regulations  issued  at  24 
CFTl  part  100;  Executive  Order  11063 
(Equal  Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d-2000d-4) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 


section  504  of  the  Rehal^itation  Act  of 
1973  (29  U.S.C  794)  and  implementing 
regulations  at  24  CIHR  part  6; 

(3)  The  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportunity)  and  the  regulations  issued 
under  the  Order  at  41  CFR  chapter  60; 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C  1701u 
(Empk^ment  Opporiunities  for  Lower 
Income  Persons  in  Coimection  with 
Assisted  Projects);  and 

(5)  The  requirements  of  Executive 
Orders  11625, 12432.  and  1213a 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  recipients  must 
make  efforts  to  encourage  the  use  of 
minority  and  women’s  business 
enterprises  in  connection  with  funded 
activities. 

(c)  Use  of  debarred,  suspended  or 
ineligible  contractors.  Use  of  grant 
funds  under  this  program  requires 
compliance  with  the  provisions  of  24 
CFR  part  24  relating  to  the  employment, 
engagement  of  services,  awarding  of 
contracts,  or  funding  of  any  contractors 
or  subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
eligibility  status. 

(d)  Flood  insurance.  Grants  will  not 
be  awarded  for  proposed  projects  that 
involve  acquisition,  construction, 
reconstruction,  repair  or  improvement  of 
a  building  or  mobile  home  located  in  an 
area  that  has  been  identifled  by  the 
Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards  unless: 

(1) (i)  The  community  in  which  the 
area  is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accordance  with  44  CFR  parts  59-79:  or 

(ii)  Less  than  a  year  has  passed  since 
FEMA  notihcation  to  the  community 
regarding  such  hazards;  and 

(2)  Flood  insurance  on  the  structure  is 
obtained  in  accordance  with  section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4001). 

(e)  Lead-based  paint.  The  provisions 
of  section  302  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act,  42  U.S.C. 
4821-4846,  and  implementing  regulations 
at  24  CFR  part  965,  subpart  H  (51  FR 
27789-27791,  August  1, 1986)  apply  to 
activities  under  this  program  as  set  out 
below.  This  section  is  promulgated 
pursuant  to  the  authority  granted  in  24 
CFR  35.24(b)(4)  and  supersedes,  with 
respect  to  all  housing  to  which  it 
applies,  the  requirements  (not  including 
dehnitions)  prescribed  by  subpart  C  of 
24  CFR  part  35. 

(1)  Applicability.  The  provisions  of 
this  section  shall  apply  to  all  projects 
constructed  or  substantially 
rehabilitated  before  January  1, 1978,  and 


Iot  wfaidi  assistance  under  this  part  is 
being  used  for  physical  improvements  to 
enhance  security  under  §  961.10(c). 

(2)  Definitions.  The  term  applicable 
surfaces  means  all  intact  and  nonintact 
interior  and  exterior  painted  surfaces  of 
a  residential  structure. 

(3)  Exceptions.  The  following 
activities  are  not  covered  by  this 
section; 

(i)  Installation  of  security  devices; 

(ii)  Other  similar  types  of  single¬ 
purpose  programs  that  do  not  involve 
physical  repairs  or  remodeling  of 
applicable  surfaces  of  residential 
structures;  or 

(iii)  Any  non-single  purpose 
rehabilitation  that  does  not  involve 
applicable  surfaces  and  that  does  not 
exceed  $3,000  per  unit. 

(f)  Conflicts  of  interest.  In  addition  to 
the  conflict  of  interest  requirements  in 
24  CFR  part  85,  no  person,  as  described 
in  paragraphs  (f)  (1)  and  (2)  of  this 
section,  may  obtain  a  personal  or 
financial  interest  or  benefit  from  an 
activity  funded  under  this  program,  or 
have  an  interest  in  any  contract, 
subcontract,  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  him  or  herself  or  for  those  with 
whom  he  or  she  has  family  or  business 
ties,  during  his  or  her  tenure,  or  for  one 
year  thereafter. 

(1)  Who  is  an  employee,  agent, 
consultant,  officer,  or  elected  or 
appointed  official  of  the  grantee,  that 
receives  assistance  under  the  program 
and  who  exercises  or  has  exercised  any 
functions  or  responsibilities  with  respect 
to  assisted  activities;  or 

(2)  Who  is  in  a  position  to  participate 
in  a  decision  making  process  or  gain 
inside  information  with  regard  to  such 
activities. 

(g)  Drug  Free  Workplace  Act  of 1988. 
The  requirements  of  the  Drug-Free 
Workplace  Act  of  1988  at  24  CFR  part 
24,  subpart  F  apply  to  this  program. 

(h)  Anti-lobbying  provisions  under 
section  319.  On  February  26, 1990,  the 
Department  published  an  interim  final 
rule  at  55  FR  6736  advising  recipients 
and  subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  of  a  new  prohibition  recently 
mandated  by  Congress.  Section  319  of 
the  Department  of  the  Interior 
Appropriations  Act,  Public  Law  101-121. 
approved  October  23, 1989,  generally 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
interim  final  rule  generally  prohibits  the 
awarding  of  contracts,  grants. 
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cooperative  agreements,  or  loans  unless 
the  reciepient  has  made  an  acceptable 
certification  regarding  lobbying.  In 
addition,  the  recipient  must  also  file  a 
disclosure  if  it  has  made  or  has  agreed 
to  make  any  payment  with 
nonappropriated  funds  that  would  be 
prohibited,  if  paid  with  appropriated 
funds. 

(2)  The  certification  and  disclosure 
requirements  apply  to  all  grants  in 
excess  of  $100,000.  However,  since 
grantees  sometimes  may  expect  to 
receive  additional  grant  funds  through 
reallocations,  all  potential  grantees  are 
required  to  submit  the  certification,  and 
to  make  the  required  disclosure  if  the 
grant  amount  exceeds  $100,000. 

Potential  grantees  should  refer  to  55  FR 


6737  (February  26, 1990)  for  the  language 
for  the  certification  and  disclosure.  The 
law  provides  substantial  monetary 
penalties  for  failure  to  file  the  required 
certification  or  disclosure. 

(i)  Intergovernmental  review.  The 
requirements  of  Executive  Order  12372 
and  the  regulations  issued  under  the 
order  at  24  CFR  part  52,  to  the  extent 
provided  by  Federal  Register  notice  in 
accordance  with  24  CFR  52.3  apply  to 
this  program. 

(j)  Indian  preference.  The  provisions 
of  section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450(e)),  and 
the  Indian  preference  rules  in  the  IHA 
procurement  regulations  at  24  CFR  part 
905,  subpart  B,  apply  to  IHAs.  These 


provisions  require,  to  the  greatest  extent 
feasible,  that  preference  and 
opportunities  for  training  and 
employment  be  given  to  Indians  and 
that  preference  in  the  award  of 
subcontracts  and  subgrants  be  given  to 
Indian  Organizations  and  Indian  Owned 
Economic  Enterprises. 

Appendix  A  to  24  CFR  Part  961 — Public 
Housing  Drug  Elimination  Grant 
Program  Semi-Annual  Report 

HUD  Region; - 

Field  Office: - 

PHA/IHA  Location:  - 

No.  Units  - 

Duration  of  Grant:  - 

Date  Budget  Approved: - ^ - 

Amount  of  Grant:  $  . . . 

Total  Drawdown:  $  '  ' 


Workplan 


Task/activity 

Original 
timetable 
begin  date 

Origirral 
timetable 
errd  date 

On 

schedule? 

Yes/No 

Budget 

expendi¬ 

tures 

Equipment 

Itemized  cost  of 
equipment/ 
activity 

Ineligible 
activity? 
Yes/ No 

(Example)  #1  Tenant  Patrol . 

01/01/91 

01/01/93 

Yea . 

$10,000 

Radio . 

$2,000 

No. 

Comments/Observations: 

REVIEWER: - 

TITLE:  - 

DATE  OF  REVIEW:  - 

Subpart  E— [Reserved] 

Dated:  )une  5, 1991. 

Michael  B.  Janis 

General  Deputy  Assistant  Secretary  far 
Public  and  Indian  Housing. 

(FR  Doc.  91-15482  Filed  6-26-91;  8:45  am] 
BtLUNQ  CODE  42tO-33-M 


Monday 
July  1,  1991 


Part  VII 

Environmental 
Protection  Agency 

40  CFR  Parts  261  et  al. 

Identification  and  Listing  of  Hazardous 
Waste;  Wood  Preserving;  Technical 
Corrections 
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Environmental  Protection  Agency 

40  CFR  parts  261, 262, 264, 265,  and 
270 

[FRL-396S-<] 

Identification  and  Listing  of  Hazrdous 
Waste;  Wood  Preserving;  Corrections 

agency:  Environmental  Protection 
Agency. 

action:  Technical  correction. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  correcting  errors  in  the 
hazardous  waste  regulations  that 
appeared  in  the  Federal  Register  on 
December  6. 1990  (55  FR  50450).  In  that 
rule,  EPA  promulgated  regulations  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  to  add  three 
categories  of  wastes  to  the  list  of 
hazardous  wastes  &om  non-specific 
sources  (40  CFR  261.31).  These  wastes, 
designated  F032,  F034,  and  F035,  are 
generated  from  wood  preserving 
processes  that  use  or  have  previously 
used  chlorophenolic  formulations, 
facilities  that  use  creosote  formulations, 
and  facilities  that  use  inorganic 
preservatives  containing  arsenic  or 
chromium,  respectively.  EPA  also 
promulgated  standards  for  permitting  an 
interim  status  for  drip  pads  used  to 
assist  in  the  collection  of  treated  wood 
drippage.  This  notice  corrects  errors  and 
clariOes  language  in  the  preamble  and 
regulations  of  the  December  6, 1990  final 
rule. 

EFFECTIVE  DATE:  July  1, 1991. 

FOR  FURTHBI  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA/ Superfund  Hotline  at  (800)  424- 
9346  (toll-free)  or  (703)  920-9810  in  the 
Washington,  DC  metropolitan  area.  For 
technical  information,  contact  Mr. 
Edward  L  Freedman,  OfEce  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  382-4770. 

SUPPLEMENTARY  INFORMATION: 

I.  Reasons  and  Basis  for  Today’s  Notice 

The  Agency  has  received  numerous 
conunents  from  the  regulated  community 
and  State  agencies  identifying 
typographical  errors  in  the  December  6, 
1990  Hnal  rule,  and  requesting 
clarification  on  certain  aspects  of  the 
preamble  and  regulations.  Today’s 
notice  corrects  these  errors  and 
responds  to  other  concerns  raised  by 
commenters. 


n.  Sununary  of  Corrections  and 
Claiificatioiit  to  the  Wood  Preserving 
Wastes  Final  Rule 

Below  is  a  brief  explanation  of 
substantive  changes  to  the  preamble 
and  regulations  in  the  December  6, 1990 
final  rule,  as  well  as  clarincations  of 
several  issues. 

Note:  Hie  corrections  discussed  below 
reflect  the  renumbering  of  the  part  284, 
subpart  W  regulations  (see  part  IV  below).  In 
addition,  the  substantive  corrections  to 
sections  in  part  264  listed  here  have  been 
incorporated  in  the  reprinted  text  of  part  264, 
subpart  W,  later  in  this  notice. 

1.  In  the  December  6, 1990  final  rule, 
EPA  amended  section  261.4  by  adding 
paragraph  (a)(9).  This  paragraph 
excluded  from  Ae  definition  of  solid 
waste,  spent  wood  preserving  solutions 
that  have  been  reclaimed  and  are  reused 
for  their  intended  purpose.  The 
exclusion  applies  after  the  spent 
preserving  solutions  are  reclaimed.  It 
was  the  Agency’s  intent  to  also  exclude 
wastewaters  containing  spent 
preservative,  when  they  are  reclaimed 
and  reused  at  the  plant  to  treat  wood. 
The  exclusion  would  apply  whether  the 
waters  are  applied  directly  or  indirectly 
to  the  wood  being  treated.  For  example, 
wastewaters  that  are  reclaimed  and 
then  used  in  a  boiler  to  generate  steam 
that  is  reused  in  the  process  would  be 
excluded,  as  would  waters  reused  as 
makeup  water  in  the  work  tank  to  dilute 
concentrated  commercial  formulations. 

Hie  exclusion  from  the  definition  of 
solid  waste  would  take  efiect  after  the 
wastewaters  are  reclaimed  (see  fi  261.3 
(c)(2)  final  sentence,  materials  normally 
stop  being  a  waste  after  they  are 
reclaimed).  This  is  also  true  of  the  spent 
preservatives.  EPA  is  adjusting  the 
language  of  the  exclusion  (§  261.4(a)(9)) 
to  make  clear  that  both  spent  preserving 
solutions  and  wastewater  are  solid  and 
hazardous  wastes  until  they  are 
reclaimed  (normally  by  filtration],  but 
cease  being  solid  wastes  once 
reclamation  is  completed  if  the 
reclaimed  malerial  is  used  to  treat 
wood. 

In  addition,  the  wording  of  paragraph 
(a)(9)  in  §  261.4  is  redundant  in  that  it 
refers  to  “spent  wood  preserving 
solutions  that  have  been  used."  A 
“spent  material”  is  defined  as  a  material 
that  has  been  used.  Therefore,  for  the 
reasons  discussed  above,  S  261.4, 
paragraph  (a)(9)  is  being  amended 
today. 

EPA  has  also  received  questions 
regarding  the  status  of  other 
wastewaters  which  are  reused 
beneficially  at  wood  preserving  plants 
but  do  not  come  into  contact  with  the 
treated  wood  itself.  These  uses  are 


addressed  by  current  regulations  (40 
CFR  261.2],  which  should  be  consulted 
for  specific  situations.  However,  under 
these  rules,  wastewaters  put  to  direct 
use  normally  are  not  solid  wastes,  nor 
are  wastewaters  that  are  reused  after 
being  reclaimed,  provided  that  the 
subsequent  reuse  does  not  involve 
placement  on  the  land  or  combustion. 
Thus,  reclaimed  waters  used  as  vacuum 
pump  seal  water,  or  as  scrubbing  water 
in  an  odor  scrubber,  would  not  be  solid 
wastes  (§  261.3(c)(2)(i)).  Process  water 
that  is  used  directly  as  cooling  tower 
makeup  water,  and  which  is  then  cooled 
and  reused,  also  would  not  normally  be 
a  solid  waste.  (See  §  261.2(e](l)(ii).) 

2.  The  December  6, 1990  final  rule 
added  §  261.35,  which  provides  a 
process  by  which  generators  who 
previously  used  chlorophenolic 
preservatives  may  have  the  F032  waste 
code  deleted  from  their  wastes  if  they 
follow  certain  equipment  cleaning  or 
replacement  steps.  However,  the 
language  in  this  section  does  not 
communicate  the  options  available  to 
the  generator  in  the  way  the  Agency 
intended.  EPA  originally  intended  that  a 
generator  of  cross-contaminated  waste 
be  given  three  options  to  follow  in  order 
to  have  the  F032  code  deleted.  These 
were  as  follows:  (1)  Clean  equipment;  (2) 
replace  equipment;  or  (e)  document 
that  previous  cleaning  and/or 
replacement  occurred  after  termination 
of  use  of  chlorophenolic  formulations  (55 
FR  50457).  The  way  S  261.35  was 
promulgated,  these  three  options  are  not 
clearly  set  forth.  Consequently,  S  261.35 
is  being  amended  by  revising  paragraph 
(b)  to  clarify  the  Agency's  intent.  It  is 
important  to  note  ^at  Method  8290, 
which  is  referenced  in  §  261.35  as  the 
method  to  use  in  determining  whether 
equipment  is  “clean,”  has  not  yet  been 
approved  and  formally  incorporated  into 
SW-846,  Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical 
Methods.  However,  although  it  has  not 
been  so  incorporated.  Method  8290  is  a 
valid  method  and  it  must  be  used  for 
purposes  of  compliance  with  §  261.35. 
Method  8290  will  be  part  of  the  Second 
Update  to  the  Third  Edition  of  SW-846, 
to  be  proposed  later  this  summer. 

3.  The  final  rule  amended  §  262.34  by 
adding  a  new  paragraph  (a)(2)  and 
renumbering  paragraphs  (a)(2]  through 
(a)(4].  The  final  rule  did  not  amend 
paragraph  (d)(4)  of  §  262.34,  however, 
which  requires  compliance  with 
paragraphs  (a)(2)  and  fat  (3)  of  that 
section.  As  a  result,  paragraph  (d)(4]  no 
longer  refers  to  the  correct  paragraphs 
for  compliance  with  container  marking 
and  container/ tank  labeling 
requirements.  The  January  31, 1991 
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Federd  Registar  (56  FR  3877)  amended 
S  262.34  paragraph  (d)(4),  bat  failed  to 
correct  tte  erroneous  reference  to 
paragraph  {a)(2).  For  this  reason, 

§  262.34  is  amended  today  by 
redesignating  paragraphs  (a)(3)  Arough 
(a)(5)  as  (aK2)  through  (a)(4)  and 
revising  the  language  in  paragraph 
(a)(1). 

4.  In  the  December  6, 1990  final  rule, 
the  definition  of  drip  pad  states  that  (kip 
pads  are  designed  to  convey 
preservative  Idck-back  or  drippage  from 
treated  wood,  precipitation,  and  surface 
water  run-on  to  an  associated  collection 
system  (40  CFR  260.10,  55  FR  50482). 
However,  the  applicability  of  the 
subpart  W  drip  pad  standards  refers  to 
facilities  that  use  drip  pmds  to  convey 
treated  wood  drippage  cmly.  This  was 
an  error  of  omission  cm  the  part  of  the 
Agency.  Precipitation  and  surface  water 
nm-on  should  also  be  incduded  as 
materials  that  may  be  conveyed  using  a 
drip  pad  subject  to  subpart  W 
stan^rds,  as  drip  pads  are  routinely 
and  appropriately  used  to  convey  such 
waters.  Therefore,  the  Agency  is 
amending  the  applicability  sections,  40 
CFR  264.570  and  265.440,  to  include  the 
terms  “precipitation”  and  “surface 
water  run-on.”  Surface  water  run-on 
includes  wash  waters  that  may  be  used 
for  periodic  cleaning  of  the  drip  pad. 

5.  Section  264.573,  paragraph  (b) 
begins  “A  drip  pad  must  have:”  The 
comparable  language  in  part  265 

(§  265.443(b))  addresses  new  and 
existing  drip  pads  separately  and  refers 
to  the  deadlines  for  upgradi^  pads. 

This  language  was  inadvertently 
omitted  from  part  264.  Qmsequently, 

§  264.573  is  being  amended  to  add  ^is 
language. 

6.  Section  264.573(b)(2)  contains  a 
subsection  (ii)  that  reads  "Designed  and 
operated  to  function  without  clogging 
through  the  scheduled  (dosure  of  the  drip 
pad.”  The  corresponding  language  in 
Part  265  was  inadvertently  cnnittecL  The 
Agency  intended  that  both  permitted 
and  interim  status  drip  pads  be 
maintained  with  leakage  detecticui 
systems  that  function  without  clogging, 
llierefore,  |  265.443  is  being  amended  to 
add  this  language. 

7.  Sections  264.573  and  265.443, 
paragraph  (m).  set  out  the  procedures  to 
be  fcdlowed  in  the  event  an  owner/ 
operator  detects  a  drip  pad  (X)ndition 
that  requires  repair.  Ihe  current 
language  refers  to  “a  condition  that 
could  lead  to  or  has  caused  a  release  of 
hazardous  waste  *  *  *”  The  Agency 
believes  this  language  is  overly  broad, 
encxHnpassii^  many  non-threatening 
drip  pad  conditions,  since  almost  any 
condition  could  eventually  “lead  to  a 
release.”  The  Agency  did  not  intend  for 


conditioas  diat  merely  “coold  lead”  to  a 
release  to  trigger  automatic  repairs. 
Therefore,  the  language  in  paragraph  (m) 
in  these  two  sectians  is  be^  amended 
to  narrow  die  scope  of  drip  pad 
conditions  re(iuiriiig  action  to  those 
situati(Hia  wh^  the  condition  has 
caused  or  could  have  (»used  a  release. 

It  was  not  the  Agency’s  intent  to 
require  reporting  to  the  Regional 
Aclministrator  for  each  repair  made  to  a 
drip  pad.  It  is  EPA’s  concern,  however, 
that  owner/c^erators  of  drip  pads 
practice  preventive  maintenance  in 
order  to  avoid  releases  of  hazardous 
waste  to  the  environment.  If  a  condition 
has  led  to  a  release  of  hazardous  waste, 
or  there  has  been  a  release  and  a 
particular  (xmdition  (e.g.,  cradcs  or 
deterioration)  may  have  caused  that 
rdease,  notif^ng  the  RA  of  the 
condition  and  the  steps  taken  to  repair  it 
will  be  required.  However,  if  a  condition 
that  could  potentially  lead  to  a  rdease 
in  the  future  is  detected  (e.g.,  a  hairiine 
crack),  no  notificatiem  is  necessary  if 
that  condition  is  not  associated  with  any 
releases  of  hazardous  waste,  fri  sudi  a 
case,  herwever,  the  procedures  in 
paragraph  (m)  for  making  repairs  in  a 
timely  fashion  are  still  applicable. 

8.  The  Agency  has  been  informed  that 
the  Subpart  W  operating  standards  have 
been  interpreted  to  require  weekly 
water  washing  of  drip  pads  (existing 

§  264.572(i)).  'Iliis  was  not  EPA’s  intent. 
Rather,  the  Agency  requires  that  a  drip 
pad  be  cleaned  in  a  manner  and 
frequency  sufficient  to  allow  weekly 
inspections  of  the  pad,  as  required  under 
existing  §  264.573(b).  However,  such 
cleaning  need  not  involve  water 
washing.  For  example,  weekly  sweeping 
is  sufiicient  if  the  pad  is  clean  enou^  to 
inspect.  EPA  also  plans  to  revisit  the 
issue  of  weekly  cleaning  in  a  proposed 
rule  to  be  published  in  ^  near  future. 

Note:  Existing  section  numbers  were  used 
in  this  discus8i(Mi  for  ease  of  reference. 
Sections  284.572  and  264.573  will  become 
S§  264.573  and  264.574,  respectively. 

9.  Some  members  of  the  regulated 
community  are  interpreting  ^ 
standards  for  (deanup  of  (hdp  pad 
leakage  to  require  digging  up  the  drip 
pad  in  all  situations.  This  is  not  the  case. 
Pursuant  to  |  264.573(m)(lKiii).  an 
owner/operator  who  deters  a  drip  pad 
condithm  that  may  have  (mused  or  l^s 
caused  a  release  of  hazardems  waste 
must  determine  how  to  repair  die  drip 
pad  and  edean  up  any  leakage  from 
below  the  pad.  If  the  drip  has  a 
leakage  collection  system  bdow  the 
pad,  or  a  drainage  system  leading  to  a 
sump,  the  owner/ opmutor  need  not  dig 
up  t^  padL  EPA  considers  a  leakage 
collection  or  drainage  system  to  satisfy 


the  requiremmit  for  deaniqii  beneath  die 
pad.  However,  if  the  drip  pad  has  no 
such  system,  or  a  leakage  collection 
system  foils,  resulting  in  a  release  of 
hazardous  waste  to  1^  environment, 
then  the  drip  pad  must  be  removed  to 
the  extent  that  underlying 
cemtaminatkm  can  be  (deaned  up. 

10.  There  is  erne  final  issue  diat 
requires  clarification  regarding  the 
listings  for  wood  preserving  wastes 
promulgated  on  December  6, 1990. 
Concerns  have  been  raised  regarding 
the  generation  of  waste  at  shutdown  or 
abamkmed  w(M)d  preserving  plants  with 
respect  to  the  new  listings.  For  example, 
if  a  (deanup  operatkm  is  (xmducted  at  a 
closed  plant  diat  used  preservatives 
covered  by  the  listings,  and  this  cleanup 
takes  pla(x  aftm*  die  effective  date  of 
the  listings,  the  preservative- 
contaminated  soil  and  materials 
removed  fiom  the  site  would  be 
regulated  as  hazardous  wastes. 
Hazardous  waste  listings  under  RCRA 
apidy  to  wastes  wdiose  management 
ceased  inicv  to  the  effe(dive  date  of  the 
rule  listing  or  identifying  them  as 
hazardous.  This  is  because  die  matmial 
meets  the  listing  description,  or  is 
derived  from  the  listed  waste,  or  is 
contained  in  environmental  media.  This 
does  not  mean  that  wastes  that  have 
been  previously  disposed  must  be 
exhumed  for  proper  management  once  a 
rule  listing  them  as  hazardous  is 
promulgatedL  However,  if  such  wastes 
are  being  actively  managed  (e.g., 
excavated,  stored)  after  the  effective 
date  of  a  rule  identifying  them  as 
hazardous,  they  must  be  managed  in 
accordance  with  all  appli(mble  listings 
and  any  other  requirements  under 
RCRA.  (For  a  nwre  detailed  discussion 
of  this  issue,  see  the  August  17, 1988 
Federal  Register,  53  FR  31148.  The 
Agency’s  approa(di  to  this  issue  was 
upheld  by  tiie  D.C.  Circuit  in  Chemical 
Waste  Management  v.  EPA,  869  F.  2d 
1526  (D.C.  Cir.  1989).) 

In  our  example  of  a  cleanup  operation 
at  a  closed  wo^  preserving  plant,  the 
soil  and  materials  r^oved  finm  the  site 
would  “(xintain”  one  or  more  listed 
hazardous  wastes,  and  theref(Me,  would 
be  regulated  as  hazardous  waste  after 
the  effective  date  of  the  listings.  (See 
June  19i  1989  letter  from  EPA  to  the  New 
Y(nk  State  Department  of 
Environmental  Conservation  for  a 
discusskm  of  the  “contained-in”  policy.) 

III.  Issues  Concerning  the  Applicabfllty 
of  Subpart  W 

There  has  been  confusion  in  tie 
regulated  community  over  several  issues 
concerning  the  applicability  of  the 
subpart  W  drip  pad  standairds. 
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Clarifications  of  these  issues  are 
provided  in  this  section.  First,  the  Hnal 
rule  is  unclear  as  to  whether  the  subpart 
W  drip  pad  standards  apply  to  drip  pads 
used  to  manage  preservative  drippage 
that  exhibits  a  characteristic  of 
hazardous  waste,  or  if  they  apply  only 
to  drip  pads  managing  drippage  meeting 
the  F032,  F034,  or  F035  listing 
descriptions.  If  an  owner/ operator  of  a 
wood  preserving  plant  is  subject  to 
subpart  W  (i.e.,  if  he  uses  a  drip  pad  to 
convey  treated  wood  drippage, 
precipitation,  and/or  surface  water  run- 
on  to  an  associated  collection  system]. 
Subpart  W  applies,  whether  the  material 
being  conveyed  exhibits  a  hazardous 
waste  characteristic  or  meets  a 
hazardous  waste  listing. 

A  drip  pad  is  not  to  be  used  for  the 
management  of  materials  other  than 
drippage,  precipitation,  or  surface  water 
run-on.  For  example,  sludges  or  spent 
preservative  other  than  drippage  are  not 
to  be  managed  on  drip  pads.  Wash 
waters  applied  by  the  owner/ operator 
for  cleaning  of  the  drip  pad  do  fall 
within  the  meaning  of  surface  water  run- 
on.  Section  262.34  authorizes 
accumulation  of  hazardous  waste  for  90- 
days  or  less  provided  that  the  waste  is 
placed  on  drip  pads  and  the  generator 
complies  with  Subpart  W.  Because  the 
applicability  of  Subpart  W  is  limited  to 
drip  pads  managing  treated  wood 
drippage,  precipitation,  and/or  surface 
water  run-on  (including  wash  waters), 
other  types  of  hazardous  waste  may  not 
be  accumulated  on  drip  pads  for 
purposes  of  $  262.34.  Accumulation  in 
containers  or  tanks  is  possible  for  these 
other  hazardous  wastes. 

Secondly,  questions  have  been  raised 
regarding  the  applicability  of  the 
subpart  W  standards  to  wood 
preserving  plants  that  hold  treated  wood 
in  the  treatment  cylinder  until  all 
drippage  ceases.  The  subpart  W 
requirements  apply  to  owners  and 
operators  of  facilities  that  use  drip  pads 
to  convey  treated  wood  drippage, 
precipitation,  and/or  surface  water  run- 
on  to  an  associated  collection  system. 
Facilities  that  do  not  generate  drippage 
in  a  process  or  kick-back  area  are  not 
subject  to  subpart  W. 

Another  issue  regarding  the 
applicability  of  subpart  W  involves 
wastewater  treatment  systems  at  wood 
preserving  plants.  Some  members  of  the 
regulated  community  have  interpreted 
the  subpart  W  standards  to  require  drip 
pads  under  wastewater  treatment  trains 
downstream  of  initial  collection 
systems.  This  was  not  the  Agency's 
intent.  Again,  subpart  W  applies  to 
owners/operators  of  facilities  that  use 
drip  pads  to  convey  drippage, 


precipitation,  and/or  surface  run-on  to  a 
collection  system.  “Drippage”  is  deflned 
in  the  preamble  to  the  final  rule  (55  FR 
50452}  as  “excess  preservative  that  is 
kicked  back  bnm  the  wood  following 
treatment.”  It  is  at  this  point,  in  a 
process  or  “kick-back”  area,  where  a 
subpart  W  drip  pad  is  used. 

rV.  Renumbering  of  Sections  in  Part  264, 
Subpart  W 

In  the  December  6, 1990  final  rule,  the 
order  of  the  sections  in  parts  264  and 
265,  subpart  W  does  not  correspond. 

The  part  265  sections  are  ordered  and 
numbered  correctly.  In  part  264,  the 
section  entitled  “Design  and  installation 
of  new  drip  pads"  should  follow 
§  264.571 — ^Assessment  of  existing  drip 
pad  integrity,  as  it  does  in  part  265. 
However,  this  section  on  new  drip  pads 
was  placed  at  the  end  of  the  subpart  in 
part  264,  in  §  264.575.  Today,  the  Agency 
is  correcting  this  misplacement  by 
redesignating  $  264.575 — ^Design  and 
installation  of  new  drip  pads,  as 
§  264.572.  As  a  result,  S  264.572  is 
redesignated  as  §  264.573;  §  264.573  as 
§  264.574;  and  S  264.574  as  §  264.575.  By 
reordering  the  sections  in  part  264,  the 
last  numbers  of  the  sections  in  both 
parts  264  and  265  will  correspond, 
easing  cross-reference  between  parts 
and  providing  a  more  logical  order  of 
regulatory  requirements. 

For  the  convenience  of  the  reader,  we 
have  printed  the  entire  renumbered  part 
264,  subpart  W  below,  with  all  the 
citations  corrected  to  correspond  with 
the  renumbered  sections.  The  reader  is 
reminded  to  cross-reference  this  revised 
set  of  part  264  regulations  when  reading 
the  preamble  to  ^e  December  6  final 
rule,  so  as  not  to  be  confused  by 
preamble  references  to  the  old  section 
numbers. 

V.  Rationale  for  Immediate  Effective 
Date 

Today’s  notice  does  not  create  any 
new  regulatory  requirements;  rather,  it 
restates  and  clarifies  existing 
requirements  by  correcting  a  number  of 
errors  in  the  December  6, 1990  final  rule 
(55  FR  50450).  For  these  reasons,  EPA 
finds  that  good  cause  exists  under 
section  3010(b)(3)  of  RCRA,  42  U.S.C. 
9903(b)(3),  to  provide  for  an  immediate 
effective  date.  In  addition,  there  already 
was  full  opportunity  to  comment  on  all 
of  these  issues  during  the  rulemaking,  so 
that  further  comment  is  unnecessary. 

For  the  same  reasons,  EPA  finds  that 
there  is  good  cause  imder  5  U.S.C. 
553(b)(3)(B)  to  promulgate  today's 
corrections  in  final  form  and  that  there 
is  good  cause  under  5  U.S.C.  553(d)(3)  to 
waive  the  requirement  that  regulations 
be  published  at  least  30  days  before 


they  become  effective.  Finally,  EPA 
notes  that  although  it  is  not  withdrawing 
any  existing  regulatory  language,  all  of 
today’s  revisions  operate  prospectivelv. 

VI.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“major"  and,  therefore,  subject  to  th^ 
requirement  of  a  Regulatory  Impact 
Analysis.  Due  to  the  nature  of  this 
regulation  (technical  correction),  the 
amendment  is  not  “major;'’  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

Vn.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  December  6, 1990 
final  rule  were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.  OMB  has  reviewed  the 
Information  Collection  Request  and  has 
approved  the  recordkeeping  and 
reporting  requirements  in  the  final  rule. 
The  OMB  authorization  number  for 
these  requirements  is  2050-0115. 

List  of  Subjects 

40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

40  CFR  Part  262 

Administrative  practice  and 
procedure.  Hazardous  materials. 
Reporting  and  recordkeeping. 

40  CFR  Part  264 

Hazardous  materials,  Packaging  and 
containers.  Reporting  requirements. 
Security  measures.  Surety  bonds.  Waste 
treatment  and  disposal. 

40  CFR  Part  265 

Air  pollution  control.  Hazardous 
materials.  Packaging  and  containers, 
Reporting  requirements,  Security 
measures,  Surety  bonds,  Waste 
treatment  and  disposal.  Water  supply. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  materials.  Reporting 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control.  Water 
supply.  Confidential  business 
information. 

Dated:  June  21, 1991. 

Don  R.  Clay, 

Assistant  Administrator. 

The  following  corrections  are  made  in 
the  preamble  to  FRL-3856-7, 
Identification  and  Listing  of  Hazardous 
Waste;  Wood  Preserving;  Final  Rule, 
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published  in  the  Federal  Register  on 
December  6, 1990  (55  FR  50450). 

1.  On  page  50450,  in  the  DATES 
SECTION,  change  “§  270.22  (a),  (b),  and 
(c)”  to  “§  270.26  (a),  (b),  and  (c)." 

2.  On  page  50455,  in  the  first  column, 
change  “§  265.34"  to  “5  262.34." 

3.  On  page  50455,  in  the  third  column, 
second  full  paragraph,  change  the 
sentence  “Drip  pads  must  have  run  on 
and  run-o^  control  to  prevent 
contamination  or  surface  water  *  *  *" 
to  read  “Drip  pads  must  have  run-on 
and  run-off  control  to  prevent 
contamination  of  surface  water  *  *  *” 

4.  On  page  50460,  third  column,  third 
full  paragraph,  change  “S  261.4(c}(2)(i)" 
to  “5  261.4(a)(9).” 

The  following  corrections  are  made  to 
the  rules  in  FRL-3856-7,  Identiffcation 
and  Listing  of  Hazardous  Waste;  Wood 
Preserving;  final  rule,  published  in  the 
Federal  Register  on  December  6, 1990  (55 
FR  50450). 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

5.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905, 6912(a),  6921 
through  6927, 6930,  6934, 6935, 6937, 6938,  and 
6939. 

6.  Section  261.4,  paragraph  (a)(9)  is 
revised  to  read  as  follows: 

S  261.4  Exclusions. 

(a)  *  *  * 

(9)(i)  Spent  wood  preserving  solutions 
that  have  been  reclaimed  and  are  reused 
for  their  original  intended  purpose;  and 

(ii)  wastewaters  from  the  wood 
preserving  process  that  have  been 
reclaimed  and  are  reused  to  treat  wood. 
***** 

7.  Section  261.35  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  261.35  Dsisrion  of  certain  hazardous 
waste  codes  following  equipment  cleaning 
and  replacentent 
***** 

(b)  Generators  must  either  clean  or 
replace  all  process  equipment  that  may 
have  come  into  contact  with 
chlorophenolic  formulations  or 
constituents  thereof,  including,  but  not 
limited  to,  treatment  cylinders,  sumps, 
tanks,  piping  systems,  drip  pads,  fork 
lifts,  and  trams,  in  a  manner  that 
minimizes  or  eliminates  the  escape  of 
hazardous  waste  or  constituents, 
leachate,  contaminated  drippage,  or 
hazardous  waste  decomposition 
products  to  the  ground  water,  surface 
water,  or  atmosphere. 

(1)  Generators  shall  do  one  of  the 
following: 


(1)  Prepare  and  follow  an  equipment 
cleaning  plan  and  clean  equipment  in 
accordance  with  this  section; 

(ii)  Prepare  and  follow  an  equipment 
replacement  plan  and  replace  equipment 
in  accordance  with  this  section;  or 

(iii)  Document  cleaning  and 
replacement  in  accordance  with  this 
section,  carried  out  after  termination  of 
use  of  chlorophenolic  preservations. 

(2)  Cleaning  Requirements. 

(i)  Prepare  and  sign  a  written 
equipment  cleaning  plan  that  describes: 

(A)  The  equipment  to  be  cleaned; 

(B)  How  the  equipment  will  be 
cleaned; 

(C)  The  solvent  to  be  used  in  cleaning; 

(D)  How  solvent  rinses  will  be  tested; 
and 

(E)  How  cleaning  residues  will  be 
disposed. 

(ii)  Equipment  must  be  cleaned  as 
follows: 

(A)  Remove  all  visible  residues  from 
process  equipment; 

(B)  Rinse  process  equipment  with  an 
appropriate  solvent  until  dioxins  and 
dibenzofurans  are  not  detected  in  the 
final  solvent  rinse. 

(iii)  Analytical  requirements. 

(A)  Rinses  must  be  tested  in 
accordance  with  SW-846,  Method  8290. 

(B)  “Not  detected”  means  at  or  below 
the  lower  method  calibration  limit 
(MCL)  in  Method  8290,  Table  1. 

(iv)  The  generator  must  manage  all 
residues  fi^m  the  cleaning  process  as 
F032  waste. 

(3)  Replacement  requirements. 

(i)  Prepare  and  sign  a  written 
equipment  replacement  plan  that 
describes: 

(A)  The  equipment  to  be  replaced; 

(B)  How  the  equipment  will  be 
replaced;  and 

(C)  How  the  equipment  will  be 
disposed. 

(ii)  The  generator  must  manage  the 
discarded  equipment  as  F032  waste. 

(4)  Documentation  requirements. 

(i)  Document  that  previous  equipment 
cleaning  and/or  replacement  was 
performed  in  accordance  with  this 
section  and  occurred  after  cessation  of 
use  of  chlorophenolic  preservatives. 


PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

8.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6906.  6912.  6922.  6923. 
6924.  6925.  and  6937. 

9.  Section  262.34  is  amended  by 
redesignating  paragraphs  (a)(3)  through 
(a)(5)  as  (a)(2)  through  (a)(4)  and 


revising  paragraph  (a)(1)  to  read  as 
follows: 

S  262.34  Accumulation  thna. 

(a)  Except  as  provided  in  paragraphs 
(d),  (e),  and  (f)  of  this  section,  a 
generator  may  accumulate  hazardous 
waste  on-site  for  90  days  or  less  without 
a  permit  or  without  having  interim 
status,  provided  that: 

(1)  The  waste  is  placed: 

(1)  in  containers  and  the  generator 
complies  with  subpart  I  of  40  CFR  part 
265;  and/or 

(ii)  In  tanks  and  the  generator 
complies  with  subpart  J  of  40  CFR  part 
265,  except  S  265.197(c)  and  §  265.200; 
and/or 

(iii)  On  drip  pads  and  the  generator 
complies  with  subpart  W  of  40  CFR  part 
265  and  maintains  the  following  records 
at  the  facility; 

(A)  A  description  of  procedures  that 
will  be  followed  to  ensure  that  all 
wastes  are  removed  fi'om  the  drip  pad 
and  associated  collection  system  at 
least  once  every  90  days;  and 

(B)  Documentation  of  each  waste 
removal,  including  the  quantity  of  waste 
removed  from  the  drip  pad  and  the  sump 
or  collection  system  and  the  date  and 
time  of  removal. 

In  addition,  such  a  generator  is  exempt 
from  all  requirements  in  subparts  G  and 
H  of  40  CFR  part  265,  except  for 
§  265.111  and  $  265.114. 

(2)  The  date  upon  which  each  period 
of  accumulation  begins  is  clearly 
marked  and  visible  for  inspection  on 
each  container; 

(3)  While  being  accumulated  on-site, 
each  container  and  t£uik  is  labeled  or 
marked  clearly  with  the  words, 
“Hazardous  Waste”;  and 

(4)  The  generator  complies  with  the 
requirements  for  owners  or  operators  in 
Subparts  C  and  D  in  40  CFR  Part  265, 
with  S  265.16,  and  with  40  CFR 
268.7(a)(4). 

*  *  *  *  * 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

10.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905. 6912(a),  6924,  and 
6925. 

11.  Part  264  is  amended  by  revising 
subpart  W  to  read  as  follows: 

Subpart  W— Drip  Pads 

264.570  Applicability. 
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2C4.S71  Assessment  of  existing  drip  pad 
integrity. 

264.572  Design  and  instaliation  uf  new  drip 
pads. 

264.573  Design  and  operating  requirements. 

264.574  Inspections. 

264.575  Closure. 

Subpart  W — Drip  Pads 

264.570  AppHcabHity. 

(a)  The  requirements  of  this  subpart 
apply  to  owners  and  operators  of 
facilities  that  use  new  or  existing  drip 
pads  to  convey  treated  wood  drippage, 
precipitation,  and/or  surface  water  run- 
on  to  an  associated  collection  system. 
Existing  drip  pads  are  those  constructed 
before  December  6, 1990  and  those  for 
which  the  owrer  or  operator  has  a 
design  and  has  entered  into  binding 
financial  or  other  agreements  for 
construction  prior  to  December  6. 1990. 
All  other  drip  pads  are  new  drip  pads. 

(b)  The  owner  or  operator  of  any  drip 
pad  that  is  inside  or  under  a  structure 
that  provides  protection  from 
precipitation  so  that  neither  run-off  nor 
run-on  is  generated  is  not  subject  to 
regulation  under  §  264.573(e)  or 

§  264.573(f),  as  appropriate. 

§  264.571  Assessment  of  existing  drip  pad 
integrity. 

(a)  For  each  existing  drip  pad  as 
defined  in  §  264.570  of  this  subpart,  the 
owner  or  operator  must  evaluate  the 
drip  pad  and  determine  that  it  meets  all 
of  the  requirements  of  this  subpart, 
except  the  requirements  for  liners  and 
leak  detection  systems  of  §  264.573(b). 
No  later  than  the  effective  date  of  this 
rule,  the  owner  or  operator  must  obtain 
and  keep  on  file  at  the  facility  a  written 
assessment  of  the  drip  pad,  reviewed 
and  certified  by  an  independent, 
qualified  registered  professional 
engineer  that  attests  to  the  results  of  the 
evaluation.  Hie  assessment  must  be 
reviewed,  updated  and  re-certified 
annually  until  all  upgrades,  repairs,  or 
modifications  necessarj'  to  achieve 
compliance  with  all  of  the  standards  of 
§  264.573  of  this  subpart  are  complete. 
Tne  evaluation  must  document  the 
extent  to  which  the  drip  pad  meets  each 
of  the  design  and  operating  standards  of 
§  264.573  of  this  subpart,  except  the 
standards  for  liners  and  leak  detection 
systems,  specified  in  S  254.573(b)  of  this 
subpart,  and  must  document  the  age  of 
the  drip  pad  to  the  extent  possible,  to 
document  compliance  with  paragraph 
(b)  of  this  section. 

(b)  The  owner  or  operator  must 
develop  a  written  plan  for  upgrading, 
repairing,  and  modifying  the  drip  pad  to 
meet  the  requirements  of  §  264.573(b)  of 
this  subpart,  and  submit  the  plan  to  ^e 
Regional  Administrator  no  later  than  2 


years  before  the  date  that  all  repairs, 
upgrades,  and  modifications  will  be 
complete.  This  written  plan  must 
describe  all  changes  to  be  made  to  the 
drip  pad  insufficient  detail  to  document 
compliance  with  all  the  requirements  of 
S  263.573  of  this  subpart  and  must 
document  the  age  of  the  drip  pad  to  the 
extent  possible.  The  plan  must  be 
reviewed  and  certifi^  by  an 
independent  qualiHed  registered 
professional  engineer.  All  upgrades, 
repairs,  and  modifications  must  be 
completed  in  accordance  with  the 
following: 

(1)  For  existing  drip  pads  of  known 
and  documentable  age,  all  upgrades, 
repairs,  and  modiHcations  must  be 
completed  within  two  years  of  the 
effective  date  of  this  rule,  or  when  the 
drip  has  reached  15  years  of  age, 
whichever  comes  later. 

(2)  For  existing  drip  pads  for  which 
the  age  cannot  be  documented,  within  8 
years  of  the  effective  date  of  this  rule, 
but  if  the  age  of  the  facility  is  greater 
than  7  years,  all  upgrades,  repairs  and 
modifications  must  be  completed  by  the 
time  the  facility  reaches  15  years  of  age 
or  by  two  years  after  the  effective  date 
of  this  rule,  whichever  comes  later. 

(3)  If  the  owner  or  operator  believes 
that  the  drip  pad  will  continue  to  meet 
all  of  the  requirements  of  §  264.573  of 
this  subpart  after  the  date  upon  which 
all  upgrades,  repairs  and  modifications 
must  be  completed  as  established  under 
paragraphs  (b)(1)  and  (2)  of  this  section, 
the  oivner  or  operator  may  petition  the 
Regional  Administrator  for  an  extension 
of  the  deadline  specified  in  paragraph 
(b)(1)  or  (2)  of  this  section.  The  Regional 
Administrator  will  grant  the  petition  for 
extension  based  on  a  hnding  that  the 
drip  pad  meets  all  of  the  requirements  of 
S  264.573,  except  for  those  for  liners  and 
lead  detection  systems  specified  in 

§  264.573(b),  and  that  it  will  continue  to 
be  protective  of  human  health  and  the 
environment. 

(c)  Upon  completion  of  all  upgrades, 
repairs,  and  modifications,  the  owner  or 
operator  must  submit  to  the  Regional 
Administrator  or  State  Director,  the  as- 
built  drawings  for  the  drip  pad  together 
with  a  certification  by  an  independent 
qualified  registered  professional 
engineer  attesting  that  the  drip  pad 
conforms  to  the  drawings. 

(d)  If  the  drip  pad  is  found  to  be 
leaking  or  unfit  for  use.  the  owner  or 
operator  must  comply  with  the 
provisions  of  §  264.573  (m)  of  this 
subpart  or  close  the  drip  pad  in 
accordance  with  $  264.575  of  this 
subpart 


S  264.572  Design  and  InataNation  of  new 
drippada. 

Ovmers  and  operators  of  drip  pads 
must  ensure  that  the  pads  are  designed, 
installed,  and  operate  in  accordance 
with  all  of  the  applicable  requirements 
of  §§  264.573,  264.574  and  264.575  of  this 
subpart. 

§  264.573  Design  and  operating 
requirements. 

(a)  Drip  pads  must:  (1)  Be  constructed 
of  non-earthem  materials,  excluding 
wood  and  non-structurally  supported 
asphalt: 

(2)  Be  sloped  to  free-drain  treated 
wood  drippage,  rain  and  other  waters, 
or  solutions  of  drippage  and  water  or 
other  wastes  to  the  associated  collection 
system; 

(3)  Have  a  curb  or  berm  around  the 
perimeter; 

(4)  Be  impermeable,  e.g.,  concrete 
pads  must  be  sealed,  coated,  or  covered 
with  an  impermeable  material  such  that 
the  entire  surface  where  drippage  occurs 
or  may  run  across  is  capable  of 
containing  such  drippage  and  mixtures 
of  drippage  and  precipitation,  materials, 
or  other  wastes  while  being  routed  to  an 
associated  collection  system;  and 

(5)  Be  of  sufficient  structural  strength 
and  thickness  to  prevent  failure  due  to 
physical  contact,  climatic  conditions,  the 
stress  of  daily  perations.  e.g.,  variable 
and  moving  loads  such  as  vehicle  traffic, 
movement  of  wood,  etc. 

Note:  EPA  will  generally  consider 
applicable  standards  established  by 
professional  organizations  generally 
recognized  by  the  industry  such  as  the 
American  Concrete  Institute  (ACI)  or  the 
American  Society  of  Testing  and  Materials 
(ASTM)  in  judging  the  structural  integrity 
requirement  of  this  paragraph. 

(b)  A  new  drip  pad  or  an  existing  drip 
pad,  after  the  deadline  established  in 

§  264.571(b)  of  this  subpart,  must  have: 

(1)  A  synthetic  liner  installed  below 
the  drip  pad  that  is  designed, 
constructed,  and  installed  to  prevent 
leakage  from  the  drip  pad  into  the 
adjacent  subsurface  soil  or  groundwater 
or  surface  water  at  any  time  during  the 
active  life  (including  the  closure  period) 
of  the  drip  pad.  The  liner  must  be 
constructed  of  materials  that  will 
prevent  waste  from  being  absorbed  into 
the  liner  and  to  prevent  releases  into  the 
adjacent  subsurface  soil  or  groundwater 
or  surface  water  during  the  active  life  of 
the  facility.  The  liner  must  be: 

(i)  Constructed  of  materials  that  have 
appropriate  chemical  properties  and 
sufficient  strength  and  thickness  to 
prevent  failure  due  to  pressure  gradients 
(including  static  head  and  external 
hydrogeologic  forces),  physical  contact 
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with  the  waste  or  drip  pad  leakage  to 
which  they  are  exposed,  climatic 
conditions,  the  stress  of  installation,  and 
the  stress  of  daily  operation  (including 
stresses  from  vehicular  tragic  on  the 
drip  pad); 

(ii)  Placed  upon  a  foundation  or  base 
capable  of  providing  support  to  the  liner 
and  resistance  to  pressure  gradients 
above  and  below  the  liner  to  prevent 
failure  of  the  liner  due  to  settlement, 
compression  or  uplift;  and 

(iii)  Installed  to  cover  all  surrounding 
earth  that  could  come  in  contact  with 
the  waste  or  leakage;  and 

(2)  A  leakage  detection  system 
immediately  above  the  liner  that  is 
designed,  constructed,  maintained  and 
operated  to  detect  leakage  from  the  drip 
pad.  The  leakage  detection  system  must 
be: 

(i)  Constructed  of  materials  that  are: 

(A)  Chemically  resistant  to  the  waste 
managed  in  the  drip  pad  and  the  leakage 
that  might  be  generated;  and 

(B)  Of  sufficient  strength  and 
thiclmess  to  prevent  collapse  under  the 
pressures  exerted  by  overlaying 
materials  and  by  any  equipment  used  at 
the  drip  pad; 

(ii)  Designed  and  operated  to  function 
without  clogging  through  the  scheduled 
closure  of  the  drip  pad;  and 

(iii)  Designed  so  that  it  will  detect  the 
failure  of  the  drip  pad  or  the  presence  of 
a  release  of  hazardous  waste  or 
accumulated  liquid  at  the  earliest 
practicable  time. 

(c)  Drip  pads  must  be  maintained  such 
that  they  remain  free  of  cracks,  gaps, 
corrosion,  or  other  deterioration  that 
could  cause  hazardous  waste  to  be 
released  fiom  the  drip  pad. 

Note:  See  $  264.573(in)  for  remedial  action 
required  if  deterioration  or  leakage  is 
detected. 

(d)  The  drip  pad  and  associated 
collection  system  must  be  designed  and 
operated  to  convey,  drain,  and  collect 
liquid  resulting  from  drippage  or 
precipitation  in  order  to  prevent  run-off. 

(e)  Unless  protected  by  a  structure,  as 
described  in  §  264.570(b)  of  this  subpart, 
the  owner  or  operator  must  design, 
construct,  operate  and  maintain  a  run-on 
control  system  capable  of  preventing 
flow  onto  the  drip  pad  during  peak 
discharge  from  at  least  a  24-hour,  25- 
year  storm,  unless  the  system  has 
sufficient  excess  capacity  to  contain  any 
run-off  that  might  enter  the  system. 

(f)  Unless  protected  by  a  structure  or 
cover  as  described  in  S  264.570(b)  of  this 
subpart,  the  owner  or  operator  must 
design,  construct,  operate  and  maintain 
a  run-off  management  system  to  collect 
and  control  at  least  the  water  volume 
resulting  from  a  24-hour,  25-year  storm. 


(g)  The  drip  pad  must  be  evaluated  to 
determine  that  it  meets  the  requirements 
of  paragraphs  (a)  through  (f)  of  this 
section  and  the  owner  or  operator  must 
obtain  a  statement  from  an  independent, 
qualified  registered  professional 
engineer  certifying  that  the  drip  pad 
design  meets  the  requirements  of  this 
section. 

(h)  Drippage  and  accumulated 
precipitation  must  be  removed  from  the 
associated  collection  system  as 
necessary  to  prevent  overflow  onto  the 
drip  pad. 

(i)  The  drip  pad  surface  must  be 
cleaned  thoroughly  at  least  once  every 
seven  days  such  that  accumulated 
residues  of  hazardous  waste  or  other 
materials  are  removed,  using  an 
appropriate  and  effective  cleaning 
technique,  including  but  not  limited  to, 
rinsing,  washing  with  detergents  or 
other  appropriate  solvents,  or  steam 
cleaning.  The  owner  or  operator  must 
document  the  date  and  time  of  each 
cleaning  and  the  cleaning  procedure 
used  in  the  facility’s  operating  log. 

(j)  Drip  pads  must  be  operated  and 
maintained  in  a  manner  to  minimize 
tracking  of  hazardous  waste  or 
hazardous  waste  constituents  off  the 
drip  pad  as  a  result  of  activities  by 
personnel  or  equipment. 

(k)  After  being  removed  from  the 
treatment  vessel,  treated  wood  from 
pressure  and  non-pressure  processes 
must  be  held  on  the  drip  pad  until 
drippage  has  ceased.  The  owner  or 
operator  must  maintain  records 
sufficient  to  document  that  all  treated 
wood  is  held  on  the  pad  following 
treatment  in  accordance  with  this 
requirement. 

(l)  Collection  and  holding  units 
associated  with  run-on  and  run-off 
control  systems  must  be  emptied  or 
otherwise  managed  as  soon  as  possible 
after  storms  to  maintain  design  capacity 
of  the  system. 

(m)  Throughout  the  active  life  of  the 
drip  pad  and  as  specified  in  the  permit, 
if  the  owner  or  operator  detects  a 
condition  that  may  have  caused  or  has 
caused  a  release  of  hazardous  waste, 
the  condition  must  be  repaired  within  a 
reasonably  prompt  period  of  time 
following  discovery,  in  accordance  with 
the  following  procedures: 

(1)  Upon  detection  of  a  condition  that 
may  have  caused  or  has  caused  a 
release  of  hazardous  waste  (e.g.,  upon 
detection  of  leakage  in  the  leak 
detection  system),  the  owner  or  operator 
must: 

(i)  Enter  a  record  of  the  discovery  in 
the  facility  operating  log; 

(ii)  Immediately  remove  the  portion  of 
the  drip  pad  affected  by  the  condition 
from  service; 


(iii)  Determine  what  steps  must  be 
taken  to  repair  the  drip  pad  and  clean 
up  any  leakage  from  below  the  drip  pad, 
and  establish  a  schedule  for 
accomplishing  the  repairs; 

(iv)  Within  24  hours  after  discovery  of 
the  condition,  notify  the  Regional 
Administrator  of  the  condition  and, 
within  10  working  days,  provide  written 
notice  to  the  Regional  Administrator 
with  a  description  of  the  steps  that  will 
be  taken  to  repair  the  drip  pad  and 
clean  up  any  leakage,  and  the  schedule 
for  accomplishing  this  work. 

(2)  The  Regional  Administrator  will 
review  the  information  submitted,  make 
a  determination  regarding  whether  the 
pad  must  be  removed  from  service 
completely  or  partially  until  repairs  and 
clean  up  are  complete  and  notify  the 
owner  or  operator  of  the  determination 
and  the  underlying  rationale  in  writing. 

(3)  Upon  completing  all  repairs  and 
clean  up,  the  owner  or  operator  must 
notify  the  Regional  Administrator  in 
writing  and  provide  a  certification 
signed  by  an  independent,  qualified 
registered  professional  engineer,  that  the 
repairs  and  clean  up  have  been 
completed  according  to  the  written  plan 
submitted  in  accordance  with  paragraph 
(m)(l)(iv)  of  this  section. 

(n)  Should  a  permit  be  necessary,  the 
Regional  Administrator  will  specify  in 
the  permit  all  design  and  operating 
practices  that  are  necessary  to  ensure 
that  the  requirements  of  this  section  are 
satisfied. 

(o)  The  owner  or  operator  must 
maintain,  as  part  of  the  facility 
operating  log,  documentation  of  past 
operating  and  waste  handling  practices. 
This  must  include  identification  of 
preservative  formulations  used  in  the 
past,  a  description  of  drippage 
management  practices,  and  a 
description  of  treated  wood  storage  and 
handling  practices. 

§  264.574  Inspections. 

(a)  During  construction  or  installation, 
liners  and  cover  systems  (e.g., 
membranes,  sheets,  or  coatings)  must  be 
inspected  for  uniformity,  damage  and 
impeifections  (e.g.,  holes,  cracks,  thin 
spots,  or  foreign  materials).  Immediately 
after  construction  or  installation,  liners 
must  be  inspected  and  certified  as 
meeting  the  requirements  of  §  264.573  of 
this  subpart  by  an  independent 
qualified,  registered  professional 
engineer.  This  certification  must  be 
maintained  at  the  facility  as  part  of  the 
facility  operating  record.  After 
installation,  liners  and  covers  must  be 
inspected  to  ensure  tight  seams  and 
joints  and  the  absence  of  tears, 
punctures,  or  blisters. 
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(b)  While  a  drip  pad  is  in  operation,  it 
must  be  inspected  weekly  and  after 
storms  to  detect  evidence  of  any  of  the 
following: 

(1)  Deterioration,  malfunctions  or 
improper  operation  of  run-on  and  run-off 
control  systems; 

(2)  The  presence  of  leakage  in  and 
proper  functioning  of  leak  detection 
system. 

(3)  Deterioration  or  cracking  of  the 
drip  pad  surface. 

Note:  See  {  2e4.573(in)  for  remedial  action 
required  if  deterioration  or  leakage  is 
detected. 

§264.575  Closure. 

(a)  At  closure,  the  owner  or  operator 
must  remove  or  decontaminate  all  waste 
residues,  contaminated  containment 
system  components  (pad,  liners,  etc.), 
contaminated  subsoils,  and  structures 
and  equipment  contaminated  with 
waste  and  leakage,  and  manage  them  as 
hazardous  waste. 

(b)  If,  after  removing  or 
decontaminating  all  residues  and 
making  all  reasonable  efforts  to  effect 
removal  or  decontamination  of 
contaminated  components,  subsoils, 
structures,  and  equipment  as  required  in 
paragraph  (a)  of  this  section,  the  owner 
or  operator  Hnds  that  not  all 
contaminated  subsoils  can  be 
practicably  removed  or  decontaminated, 
he  must  close  the  facility  and  perform 
post-closure  care  in  accordance  with 
closure  and  post-closure  care 
requirements  that  apply  to  landfills 

(§  264.310).  For  permitted  units,  the 
requirement  to  have  a  permit  continues 
throughout  the  post-closure  period.  In 
addition,  for  the  purpose  of  closure, 
post-closure,  and  financial 
responsibility,  such  a  drip  pad  is  then 
considered  to  be  landfill,  and  the  owner 
or  operator  must  meet  all  of  the 
requirements  for  landfills  specified  in 
subparts  G  and  H  of  this  part. 

(c) (1)  The  owner  or  operator  of  an 
existing  drip  pad,  as  defined  in  $  264.570 
of  this  subpart,  that  does  not  comply 
with  the  liner  requirements  of 

§  264.573(b)(1)  must; 

(i)  Include  in  the  closure  plan  for  the 
drip  pad  under  §  264.112  both  a  plan  for 
complying  with  paragraph  (a)  of  this 
section  and  a  contingent  plan  for 
complying  with  paragraph  (b)  of  this 


section  in  case  not  all  contaminated 
subsoils  can  be  practicably  removed  at 
closure;  and 

(ii)  Prepare  a  contingent  post-closure 
plan  under  §  264.118  of  this  part  for 
complying  with  paragraph  (b)  of  this 
section  in  case  not  all  contaminated 
subsoils  can  be  practicably  removed  at 
closure. 

(2)  The  cost  estimates  calculated 
under  §§  264.112  and  264.144  of  this  part 
for  closure  and  post-closure  care  of  a 
drip  pad  subject  to  this  paragraph  must 
include  the  cost  of  complying  with  the 
contingent  closure  plan  and  the 
contingent  post-closure  plan,  but  are  not 
required  to  include  the  cost  of  expected 
closure  under  paragraph  (a)  of  this 
section. 

PART  265--INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT.  STORAGE,  AND 
DISPOSAL  FACILITIES 

12.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6924, 
6925,  and  6935. 

13.  Section  265.440  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§265.440  AppHcabiiity. 

(a)  The  requirements  of  this  subpart 
apply  to  owners  and  operators  of 
facilities  that  use  new  or  existing  drip 
pads  to  convey  treated  wood  drippage, 
precipitation,  and/or  surface  water  imi* 
on  to  an  associated  collection  system. 
Existing  drip  pads  are  those  consented 
before  December  6, 1990,  and  those  for 
which  the  owner  or  operator  has 
generated  a  design  and  has  entered  into 
binding  financial  or  other  agreements 
for  construction  prior  to  December  6, 
1990.  All  other  drip  pads  are  new  drip 
pads. 

«  •  *  *  * 

14.  Section  265.443  is  amended  by 
redesignating  paragraph  (b)(2)(ii)  as 
paragraph  (b](2)(iii),  and  adding 
paragraph  (b](2)(ii),  to  read  as  follows: 

§  265.443  Design  and  operating 
requirements. 

*  *  *  •  • 

(b)  *  *  * 

(2)  •  ‘  * 


(ii)  Designed  and  operated  to  function 
without  clogging  through  the  scheduled 
closure  of  the  drip  pad. 

*  *  •  «  * 

15.  Section  265.443  is  amended  by 
revising  paragraphs  (m)  introductory 
text  and  (m)(l)  introductory  text  to  read 
as  follows; 

§  265.443  Design  and  operating 
requirements. 

*  *  «  *  * 

(m)  Throughout  the  active  life  of  the 
drip  pad,  if  the  owner  or  operator 
detects  a  condition  that  may  have 
caused  or  has  caused  a  release  of 
hazardous  waste,  the  condition  must  be 
repaired  within  a  reasonably  prompt 
period  of  time  following  discovery,  in 
accordance  with  the  following 
procedures: 

(1)  Upon  detection  of  a  condition  that 
may  have  caused  or  has  caused  a 
release  of  hazardous  waste  (e.g.,  upon 
detection  of  leakage  by  the  leak 
detection  system),  the  owner  or  operator 
must: 

«  *  *  *  * 

16.  Section  265.443(m)(3)  is  amended 
by  revising  the  reference  ‘‘(m)(3)”  to 
read  '*(m)(l)(iv)". 

i  *  *  *  * 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

17.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905, 6912,  6925,  6927, 
6939,  and  6974. 

§  270.22  (Redesignated  ae  §  270.26] 

18.  Section  270.22  added  on  12-6-90  at 
56  FR  50450  is  redesignated  as  §  270.26; 
the  heading  is  revised  to  read  “Special 
Part  B  Information  Requirements  for 
Drip  Pads”:  in  par6tgraph  (c)  of 
redesignated  §  270.26,  revise  “§  264.572” 
to  read  “§  264.573";  in  paragraph  (c)(14), 
revise  "§  264.572”  to  read  “§  264.573”:  in 
paragraph  (c)(15),  revise  "§  264.571”  to 
read  “§  264.573”:  and  in  paragraph 

(c)(16).  revise  “§  264.573(a)”  to  read 

”§  264.575(a)”. 

(FR  Doc.  91-15340  Filed  6-28-91;  8:45  am] 
KLUNQ  CODE  S560-50-«l 
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Part  VIII 

Environmental 
Protection  Agency 

40  CFR  Parts  264,  265  et  aL 
Standards  Applicable  to  Owners  and 
Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities;  Liability  Requirements  and 
Financial  Responsibility  Final  Rule  and 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parte  264  and  265 
(FRL-3968-1] 

Standards  Applicable  to  Owners  and 
Operators  of  Hazardous  Waste 
Treatntent,  Storage,  and  Disposal 
Facilities;  Liability  Requirements 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rule;  technical 
amendment. 

summary:  This  document  corrects 
certain  omission  errors  in  the  financial 
responsibility  requirements  under 
subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  These  errors 
were  made  in  a  rulemaking  related  to 
liability  coverage  that  appeared  in  the 
Federal  Register  on  September  1, 1988 
(53  FR  33938). 

EFFECTIVE  DATE:  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  RCRA/Superfund  Hotline  at  (800) 
424-9346  (toll  free),  or  (202)  382-3000  in 
Washington.  DC,  or  Ed  Coe,  Office  of 
Solid  Waste  (OS-341).  U.S. 
Environmental  Protection  Agency, 
Washington.  DC  20460,  (202)  382-6259. 
SUPPLEMENTARY  INFORMATION:  In  a  final 
rule  published  on  September  1, 1988  (53 
FR  33938),  EPA  promulgated 
amendments  to  the  financial 
responsibility  requirements  related  to 
liability  coverage  at  40  CFR  subpart  H. 
Following  publication  of  that  rule, 
Chemical  Waste  Management,  Inc. 
(CWM)  filed  suit  against  the  Agency 
challenging  several  provisions.  Among 
other  matters,  CWM  pointed  out  certain 
omissions  in  the  rule  language  that  the 
Agency  recognized  to  be  inadvertent. 
The  parties  entered  into  a  settlement 
agreement  on  February  23, 1990.  To 
satisfy,  in  part,  the  terms  of  that 
agreement,  this  notice  corrects  omission 
errors  in  §  §  264.147(a)(2)  and 
265.147(a)(2)  (a  proposed  rule  published 
elsewhere  in  today's  issue  satisfies 


some  of  the  remaining  provisions  of  the 
settlement  agreement).  In  addition,  this 
notice  corrects  the  omission  in  the 
September  1, 1988  rule  of  "miscellaneous 
units”  as  units  subject  to  the 
requirements  of  S  264.147(b). 

7.  Sections  264.147(a)(2)  and 
265.147(a)(2) 

The  Agency  inadvertently  omitted  a 
reference  to  the  financial  test  as  an 
acceptable  means  of  providing  financial 
assurance  for  liability  coverage  when  it 
amended  §  §  264.147(a)(2)  and 
265.147(a)(2)  as  part  of  the  September  1. 
1988  rulemaking.  This  notice  corrects 
this  error  and  inserts  a  reference  to  the 
financial  test  in  those  sections. 

II.  Miscellaneous  Units — Sections 
264.147(b)  and  265.147(b) 

Section  264.147(b)  requires  owners 
and  operators  of  certain  hazardous' 
waste  management  units  to  demonstrate 
financial  responsibility  for  bodily  injury 
and  property  damage  to  third  parties 
caused  by  nonsudden  accidental 
occurrences  arising  from  operations  of 
the  facility.  A  final  rule  published  on 
December  10, 1987  (52  FR  46946) 
extended  that  requirement  to  disposal 
“miscellaneous”  units.  When  the 
Agency  again  amended  §  264.147(b)  in 
the  September  1, 1988  rulemaking,  the 
December  10, 1987  change  was 
inadvertently  omitted.  Today’s 
correction  restores  the  December  10, 

1987  change,  and  incorporates  all 
amendments  to  that  paragraph  to  date. 

List  of  Subjects  for  40  CFR  Parts  264  and 
265 

Hazardous  waste.  Insurance. 

Dated:  )une  6. 1991. 

Don  R.  Clay. 

Assistant  Administrator. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE  AND  DISPOSAL  FACILITIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  foliows: 


Authority:  42  U.S.C.  6905. 6912(a),  6924.  and 
6925. 

2.  In  §  264.147,  paragraph  (a)(2)  and 
the  first  sentence  of  the  introductory 
text  in  paragraph  (b)  are  revised  to  read 
as  follows: 

§  264.147  Liability  requirements. 

(a)  *  *  * 

(2)  An  owner  or  operator  may  meet  the 
requirements  of  this  section  by  passing  a 
financial  test  or  using  the  guarantee  for 
liability  coverage  as  specified  in 
paragraphs  (f)  and  (g)  of  this  section. 

«  «  *  *  * 

(b)  Coverage  for  nonsudden 
accidental  occurrences.  An  owner  or 
operator  of  a  surface  impoundment, 
landfill,  land  treatment  facility,  or 
disposal  miscellaneous  unit  that  is  used 
to  manage  hazardous  waste,  or  a  group 
of  such  facilities,  must  demonstrate 
financial  responsibility  for  bodily  injury 
and  property  damage  to  third  parties 
caused  by  nonsudden  accidental 
occurrences  arising  from  operations  of 
the  facility  or  group  of  facilities.  *  •  * 

*  *  *  «  * 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

3.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6924. 

6925,  and  6935. 

§  265.147  [Amended] 

3.  In  section  265.147  paragraph  (a)(2) 
is  revised  to  read  as  follows: 

(a)  *  ‘  ‘ 

(2)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
passing  a  financial  test  or  using  the 
guarantee  for  liability  coverage  as 
specified  in  paragraphs  (f)  and  (g)  of  this 
section. 

[FR  Doc.  91-15057  Filed  6-28-91;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264, 265, 280,  and  761 

[FRL-3861-7] 

RIN  20S0-AC71 

Standards  Applicable  to  Owners  and 
Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities;  Financial  Responsibility 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  proposing  to 
amend  its  financial  assurance 
requirements  under  subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  First,  EPA  is  proposing  to 
revise  the  Hnancial  test  criteria  for 
closure  and  post-closure  care  by 
amending  the  financial  ratio 
requirements  and  to  revise  the  financial 
tests  for  closure  and  post-closure  care 
and  third-party  liability  coverage  by 
amending  the  net-worth  and  net¬ 
working-capital  multiples.  Second,  EPA 
is  proposing  to  amend  the  claims 
reporting  provision  and  the  provisions 
for  obtaining  a  letter  of  credit  in  the 
recently  promulgated  regulations  that 
expanded  the  allowable  financial 
assurance  mechanisms  for  liability 
coverage  (53  FR  33938,  September  1, 
1988).  Third,  the  Agency  is  proposing  to 
allow  a  nonparent  company  to  provide  a 
guarantee  as  a  demonstration  of 
financial  assurance  for  closure  and  post¬ 
closure  care.  Finally,  today's  proposal 
would  require  the  owner  or  operator  of  a 
disposal  facility  to  certify  compliance 
with  deed  notice  requirements  after 
closure  of  a  hazardous  waste  facility, 
before  being  released  from  closure 
financial  assurance  requirements. 

Today’s  notice  addresses  in  part  a 
rulemaking  petition  submitted  by  the 
National  Solid  Wastes  Management 
Association  on  February  16, 1990.  A 
related  notice  elsewhere  in  today’s  issue 
makes  technical  revisions  to  the 
language  of  the  liability  coverage 
requirements. 

DATES:  Comments  must  be  submitted  on 
or  before  August  30, 1991. 

ADDRESSES:  Written  comments  on 
today’s  proposal  should  be  addressed  to 
the  docket  clerk  at  the  following 
address:  Environmental  Protection 
Agency,  RCRA  Docket  (OS-305),  401  M 
St.  SW.,  Washington,  DC  20460. 
Commenters  should  send  one  original 
and  two  copies  and  place  the  docket 
number  (F-^-RCFP-FFFFF)  on  the 
comments.  The  docket  is  open  from  9 


a.m.  to  4  p.m.,  Monday  through  Friday, 
except  for  Federal  holidays.  Docket 
materials  may  be  reviewed  by 
appointment  by  calling  (202)  475-9327. 
Copies  of  docket  materials  may  be  made 
at  no  cost,  with  a  maximum  of  100  pages 
of  material  from  any  one  regulatory 
docket.  Additional  copies  are  $.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline  at  1-800-424-9346  (in 
Washington,  DC,  call  382-3000),  or  Ed 
Coe  at  (202)  382-6259,  Office  of  Solid 
Waste  (OS^l),  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
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I.  Authority 

This  proposed  rule  is  issued  under  the 
authority  of  section  3004  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  as  amended,  42  U.S.C.  6924. 


II.  National  Solid  Wastes  Management 
Association  Rulemaking  Petition 

On  February  16, 1990,  the  National 
Solid  Wastes  Management  Association 
submitted  to  the  Agency  a  rulemaking 
petition  related  to  RCRA  and  other  EPA 
financial  responsibility  requirements. 
The  petition  requested  the  Agency  to 
initiate  rulemakings  to:  (1)  Revise 
methods  of  establishing  individual 
amoimts  of  financial  assurance:  (2) 
revise  several  of  the  mechanisms 
(including  the  corporate  financial  test 
and  the  corporate  guarantee)  currently 
used  to  demonstrate  Hnancial 
responsibility  requirements  under  RCRA 
subtitle  C  and  related  programs;  and  (3) 
consider  centralized  Federal 
management  of  Hnancial  assurance.  As 
part  of  the  centralized  Federal 
management  approach,  NSWMA 
suggested  changes  to  the  methods  of 
calculating  financial  assurance  levels 
and  suggested  that  states  should  not  be 
allowed  to  set  financial  assurance 
requirements  that  deviate  from  the 
Federal. 

Many  of  the  issues  raised  by  NSWMA 
in  its  petition  were  not  new  to  the 
Agency.  For  example,  at  the  time  that 
the  petition  was  submitted,  the  Agency 
was  in  the  process  of  developing  the 
revisions  to  the  subtitle  C  corporate 
financial  test  that  are  proposed  today. 
Though  not  developed  in  response  to  the 
petition,  the  Agency  believes  that  the 
proposed  revisions  to  the  financial  test 
address  many  of  the  concerns  related  to 
the  financial  test  that  were  raised  by 
NSWMA  in  its  petition. 

In  its  petition,  NSWMA  pointed  out 
that  in  the  September  1, 1988  rulemaking 
related  to  third  party  liability,  the 
Agency  had  allowed  the  use  of  the 
corporate  guarantee  by  firms  that  are 
not  the  direct  parent  of  the  facility 
owners  or  operators.  NSWMA  urged  the 
Agency  to  extend  the  non-parent 
corporate  guarantee  to  closure  and  post¬ 
closure  financial  assurance 
requirements  as  well.  The  revisions  to 
the  corporate  guarantee,  proposed  in 
this  notice  and  discussed  in  section  V  of 
this  preamble,  respond  to  this  portion  of 
NSWMA’s  petition. 

III.  Proposed  Revisions  to  the  Financial 
Test 

A.  Background 

Section  3004  of  subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1978.  requires  the 
Environmental  Protection  Agency  (EPA) 
to  promulgate  regulations  establishing 
such  performance  standards  applicable 
to  owners  and  operators  of  facilities  for 
the  treatment,  storage,  or  disposal  of 


20460. 
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hazardous  waste  as  may  be  necessary 
to  protect  human  health  and  the 
envirooment.  Section  3004{8)(6)  states 
that  these  standards  shall  include 
requirements  respecting  “*  *  *  the 
maintenance  of  operation  of  sucli 
facilities  and  requiring  such  additional 
qualifications  as  to  ownership, 
continuity  of  operation.  *  *  *  and 
financial  responsibility  as  may  be 
necessary  or  desirable  *  *  *"  (emphasis 
added).  “Financial  responsibility."  while 
not  deHned  in  the  original  RCRA  or 
subsequent  amendments,  has  been 
defined  by  Congi'ess  in  other  legislation 
(including  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  or  C^CLA)  as 
being  demonstrable  through  a  variety  of 
mechanisms,  including  passing  a  test  of 
corporate  financial  strength  (hereafter,  a 
financial  test). 

Pursuant  to  its  statutory  authority 
under  RCRA,  EPA  proposed  in  1976  a 
set  of  fuiandal  assurance  regulations 
requiring  owners  or  operators  of  TSDFs 
to  provide  demonstrations  that  they 
possess  adequate  resources  to  cover  the 
costs  of  closure  and  post-closure  care 
(43  FR  59006.  December  18, 1978).  The 
original  financial  assurance  proposal 
included  only  the  trust  fund  as  a 
mechanism  for  assuring  the  costs  of 
closure  and  post-closure  care.  After 
receiving  comments  contending  that 
allowing  only  trust  funds  was 
financially  burdensome,  the  Agency 
added  several  alternative  mechanisms, 
including  a  financial  test,  in  the  revised 
proposal  of  May  la  1980  (45  FR  33260). 
The  proposed  financial  test  provided  a 
set  of  financial  criteria  which,  if  passed, 
allowed  the  owner  or  operator  to 
demonstrate  financial  assurance 
without  actually  setting  aside  funds  in  a 
trust  fund  for  closure  or  post-closure 
care  or  obtaining  a  third-party  financial 
assurance  mechanism  that  would 
guarantee  an  available  source  of  funds 
(e.g.,  letter  of  credit  or  insurance).  After 
receiving  many  comments  on  the  May 
19. 1960  reproposal  suggesting  other 
criteria  for  evaluating  financial  viability, 
the  Agency  conducted  an  extensive 
analysis  of  possible  financial  tests  that 
resulted  in  the  current  financial  test  for 
closure  and  post-closure  care  that  was 
promulgated  in  the  interim  final  rule  of 
April  7. 1982  (47  FR  15032).  These 
requirements  are  in  40  CFTl  parts  264 
and  265,  subpart  H,  which  cover 
permitted  and  interim  status  facilities 
respectively. 

The  Agency  proposed  financial 
assurance  requirements  for  third-party 
liability  coverage  simultaneously  with 
the  proposal  for  closure  and  post-closure 
care  financial  assurance  (43  FR  59006. 


December  18, 1978).  In  developing  a 
financial  test  for  liability  coverage,  the 
Agency  applied  the  same  basic 
analytical  approach  used  for  evaluating 
potential  financial  tests  for  closure  and 
post-closure  care.  The  Agency’s 
financial  test  analysis  led  to  the 
promulgation  on  April  16, 1982,  of  the 
current  financial  test  in  40  CFR  parts  264 
and  265  subpart  H  for  liability  coverage 
(47  FR  16544). 

Under  the  current  regulations,  which 
have  been  in  effect  since  1962,  TSDF 
owners  or  operators  can  satisfy  the 
requirements  for  financial  assurance  of 
closure  and  post-closure  care  by 
demonstrating  that  they  meet  either  of 
the  following  sets  of  criteria: 

Closure/Post  Closure  Care 
Alternative  I: 

(A)  Two  of  the  following  three  ratios: 

(1)  A  ratio  of  total  liabilities  to  net 
worth  of  less  than  2.0; 

(2)  A  ratio  of  the  sum  of  net  income 
plus  depreciation,  depletion,  and 
amortization  to  total  liabilities  of 
greater  than  0.1;  and, 

(3)  A  ratio  of  cuirent  assets  to  current 
liabilities  of  greater  than  1.5;  and 

(B)  Net  working  capital  and  tangible  net 

worth  each  at  least  six  times  the 
sum  of  current  closure  and  post¬ 
closure  care  cost  estimates  being 
covered  by  the  test;  and 

(C)  Tangible  net  worth  of  at  least  $10 
milUon;  and 

(D)  Assets  in  the  United  States 
amounting  to  at  least  90  percent  of 
total  assets  or  at  least  six  times  the 
sum  of  the  current  closure  and  post- 
closure  care  cost  estimates  being 
covered  by  the  test. 

Alternative  II; 

(A)  A  current  rating  for  the  owner  or 
operator's  most  recent  bond 
issuance  of  AAA.  AA.  A  or  BBB  as 
issued  by  Standard  and  Poor’s  or 
Aaa,  Aa,  A,  or  Baa  as  issued  by 
Moody’s;  and 

(B)  Tangible  net  worth  at  least  six  times 

the  sum  of  current  closure  and  post- 
closure  care  cost  estimates  being 
covered  by  the  test;  and 

(C)  Tangible  net  worth  of  at  least  $10 
million;  and 

(D)  Assets  in  the  United  States 
amounting  to  at  least  90  percent  of 
total  assets  or  at  least  six  times  the 
sum  of  the  current  closure  and  post¬ 
closure  care  cost  estimates  being 
covered  by  the  test. 

Under  the  current  regulations,  owners 
or  operators  can  satisfy  the 
requirements  for  financial  assurance  for 
liability  coverage  by  demonstrating  that 
they  meet  either  of  the  following  sets  of 
financial  test  criteria: 


Alternative  1: 

(A)  Tangible  net  worth  of  at  least  $10 
million;  and 

(B)  Net  working  capital  and  tangible  net 

worth  each  at  least  six  times  the 
sum  of  liability  coverage  to  be 
demonstrated  by  the  test:  and 

(C)  Assets  in  the  United  States 
amounting  to  at  least  90  percent  of 
total  assets  or  at  least  six  times  the 
sum  of  liability  coverage  to  be 
demonstrated  by  the  test. 

Alternative  II; 

(A)  A  current  rating  for  his  most  recent 
bond  issuance  of  AAA.  AA,  A,  or 
BBB  as  issued  by  Standard  and 
Poor's  or  Aaa,  Aa,  A  or  Baa  as 
issued  by  Moody’s;  and 

(B)  Tangible  net  worth  at  least  six  times 

the  sum  of  liability  coverage  to  be 
demonstrated  by  the  test;  and 

(C)  Tangible  net  worth  of  at  least  $10 

million;  and 

(D)  Assets  in  the  United  States 
amounting  to  at  least  90  percent  of 
total  assets  or  at  least  six  times  the 
sum  of  liability  coverage  to  be 
demonstrated  by  the  test. 

B.  Development  of  the  Financial  Test 

1. 1981  Analysis  and  Results 
In  developing  the  current  financial 
test  regulations,  EPA  performed  an 
extensive  analysis  of  financial  test 
options  for  demonstrating  financial 
responsibility  for  the  costs  of  closure, 
post-closure  care,  and  liability  coverage 
under  RCRA  subpart  H.  This  analysis  is 
described  fully  in  the  Background 
Document  for  the  Financial  Test  and 
Municipal  Revenue  Test;  Financial 
Assurance  for  Closure  and  Post-Closure 
Care,  U.S.  EPA,  November  30, 1981,  and 
is  summarized  below. 

The  methodology  used  by  the  Agency 
to  select  financial  tests  in  1981  consisted 
of  the  following  basic  steps; 

(1)  Establish  minimum  net  worth 

requirement  for  firms  using  the 
financial  test. 

(2)  Analyze  the  performance  of  various 

financial  tests  in  discriminating 
between  bankrupt  and  viable  firms. 

(3)  Evaluate  those  tests  that  best 

discriminate  between  viable  and 
bankrupt  firms  according  to  a  “least 
cost”  criterion. 

(4)  Impose  “multiples  requirements”  on 

firms  using  the  test  for  closure,  post¬ 
closure  care,  and/or  liability 
coverage. 

(5)  Establish  bond  rating  alternative  for 

firms  with  unique  financial 
characteristics. 

Each  of  these  steps  is  discussed 
below 
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a.  Establish  Minimum  Net  Worth 
Requirement.  If  a  Hrm  uses  a  Hnancial 
test  for  demonstrating  financial 
assurance,  it  does  not  have  to  set  aside 
funds  or  purchase  a  flnancial  assurance 
mechanism  from  a  third  party  (e.g.,  letter 
of  credit)  to  satisfy  the  financial 
assurance  requirements.  Thus,  if  a  firm 
passes  the  financial  test  as  its 
demonstration  of  financial  assurance 
and  then  experiences  financial  duress  or 
goes  bankrupt,  it  is  unlikely  that  the  firm 
will  be  able  to  cover  the  required  costs 
(e.g.,  the  costs  of  closure  and  post¬ 
closure  care)  in  a  timely  manner.  To 
help  ensure  that  the  financial  test 
included  criteria  that  protected  against 
financial  duress  and  possibly 
bankruptcy,  the  Agency  imposed  a  $10 
million  minimum  net  worth  requirement 
for  firms  using  the  test.  Data  available  to 
the  Agency  in  1981  indicated  that  the 
business  failure  rate  for  firms  with  less 
than  $10  million  in  net  worth  was  as 
much  as  double  the  failure  rate  for  firms 
with  more  than  $10  million  in  net  worth, 
suggesting  that  the  smaller  firms  could 
be  more  likely  to  declare  bankruptcy 
and  leave  unfunded  obligations. 
Moreover,  the  Agency  was  concerned 
that  the  expense  of  environmental 
obligations  could  drive  small  TSDF 
owners  into  bankruptcy  if  they  failed  to 
plan  for  these  future  costs.  The  Agency 
compared  the  size  of  potential  closure, 
post-closure  care,  and  liability 
obligations  (which  range  from  $100,000 
to  over  $10  million)  with  net  worth  and 
determined  that  a  $10  million  minimum 
net  worth  requirement  would  help  to 
ensure  that  the  costs  of  conducting 
closure  and  post-closure  care  activities 
and  compensation  for  third-party 
damages  would  not  themselves  be 
burdensome  enough  to  cause  TSDF 
owners  to  go  into  bankruptcy. 

b.  Analyze  Performance  of 
Alternative  Financial  Tests.  The  Agency 
was  concerned  that  a  minimum  net 
worth  requirement  alone  would  not  be 
sufficient  to  preclude  firms  from  passing 
the  financial  test  and  later  going 
bankrupt.  Thus,  the  Agency  examined 
over  300  alternative  sets  of  mesures, 
consisting  largely  of  different 
combinations  of  financial  ratios  that 
have  long  been  used  in  the  financial 
community  to  assess  the  financial 
performance  of  firms,  for  possible 
inclusion  in  a  financial  test  (financial 
ratios  are  discussed  in  more  detail  in  the 
next  section). 

To  measure  the  performance  of 
alternative  tests  in  discriminating 
between  viable  and  bankrupt  firms,  the 
Agency  constructed  a  sample  of  178 
non-bankrupt  firms  and  a  sample  of  66 
bankrupt  firms.  The  non-bankrapt  firm 


sample  consisted  of  firms  with  available 
financial  information  for  the  years  1973- 
1975  that  did  not  declare  bankruptcy  in 
that  period.  Because  data  on  the  actual 
owners  of  TSDFs  were  not  readily 
available  to  the  Agency  in  1981,  the 
sample  of  firms  used  as  a  proxy  for 
actual  owners  was  drawn  from 
industries  identified  through  Moody's 
Industrial  Manual  as  likely  to  generate, 
treat,  store,  or  dispose  of  hazardous 
waste  on-site.  The  bankrupt  firm  sample 
consisted  of  firms  that  had  filed  for 
bankruptcy  under  chapters  10  or  11  of 
the  Federal  Bankruptcy  Act  between 
1966  and  1979  and  had  available 
financial  information  for  the  three  years 
prior  to  bankruptcy.  These  firms  were 
selected  from  a  broader  range  of 
industrial  categories  than  the  non¬ 
bankrupt  firms  and  included  categories 
imlikely  to  manage  hazardous  waste. 
This  broader  range  of  categories  was 
necessary  to  ensure  an  adequate  sample 
size,  since  bankruptcy  is  a  relatively 
rare  event. 

The  candidate  financial  tests  were 
then  evaluated  against  the  bankrupt  and 
non-bankrupt  firm  samples  in  terms  of 
their  ability  to  (1)  "pass”  non-bankrupt 
firms  capable  of  meeting  their  financial 
assurance  obligations,  and  at  the  same 
time  (2)  "fail”  bankrupt  firms  that  would 
enter  bankruptcy  without  the  means  to 
meet  those  obligations.  The  Agency 
quantified  these  performance  indicators 
using  the  following  two  measures: 

Availability  (A):  Availability  of  the 
financial  test  was  measured  as  the 
percentage  of  non-bankiupt  firms  with  over 
$10  million  in  net  worth  that  can  pass  the 
test. 

Bankruptcy  Misprediction  (M): 
Misprediction  of  the  test  was  measured  as 
the  percentage  of  bankrupt  firms  that  pass 
the  financial  test  within  three  years  before 
bankruptcy.  The  Agency  assumed  that  even  if 
a  firm  failed  the  financial  test  up  to  three 
years  prior  to  bankruptcy,  there  may  not  be 
sufficient  time  or  capability  for  the  owner  or 
operator  to  obtain  alternate  assurance  prior 
to  bankruptcy. 

The  optimal  tests  would  maximize  the 
number  of  viable  firms  that  pass  the 
test — i.e.,  maximize  “availability”  of  the 
test,  or  the  "A”  measure — and  minimize 
the  number  of  bankrupt  firms  that  pass 
the  test — i.e.,  minimize  the  number  of 
firms  that  are  “mispredicted,”  the  “M” 
measure.  As  documented  in  the  1981 
analysis,  there  is  a  trade-o^  between 
these  two  performance  measures.  No 
financial  test  will  allow  every  viable 
firm  to  pass  the  test  while  at  the  same 
time  screening  out  all  future  bankrupt 
firms  from  using  the  test  prior  to 
bankruptcy.  More  difficult  tests  will,  in 
general,  prevent  more  future  bankrupt 
firms  from  being  able  to  pass  the  test. 


but  will  be  more  difficult  for  viable  firms 
to  pass  (I.e.,  more  difficult  tests  will  be 
less  “available”  to  viable  firms).  By 
contrast,  less  difficult  tests  have  the 
advantage  of  being  widely  available  to 
healthy  firms  but  also  tend  to  allow 
more  bankrupt  firms  to  pass. 

After  measuring  the  performance  of 
all  candidate  tests  in  terms  of  their 
ability  to  discriminate  between 
bankinpt  and  nonbankrupt  firms,  the 
Agency  selected  for  further  analysis  a 
group  of  “dominant”  tests.  Dominant 
tests  were  those  that  passed  the  largest 
number  of  non-bankrupt  firms  for  given 
levels  of  misprediction  rates.  If  one  test 
passed  more  non-bankrupt  firms  than 
another  test  but  screened  out  the  same 
number  of  bankrupt  firms,  the  first  test 
was  considered  to  “dominate”  the 
second  test  and  was  used  in  the 
Agency’s  group  of  “best  tests.” 

c.  Evaluate  “Best”  Tests  According  to 
a  Least-Cost  Criterion.  Because  any 
financial  test  involves  a  tradeofi 
between  availability  to  viable  firms  and 
screening  of  firms  that  later  go  bankrupt, 
the  choice  of  an  optimal  test  depends  on 
the  Agency's  objectives  in  allowing  a 
test,  and  requires  the  Agency  to  select 
criteria  for  determining  whi^  “mix”  of 
performance  is  best.  In  1981,  the  Agency 
used  a  “least-cost”  criterion  for  selecting 
the  optimal  financial  test.  That  is,  EPA 
calculated  the  costs  to  the  public  and  to 
the  regulated  community  associated 
with  each  test  that  had  been  identified 
previously  as  a  “best  test”  and  selected 
the  test  with  the  lowest  total  costs.  For 
each  financial  test  evaluated,  the 
Agency  calculated  (1)  the  costs  of  the 
public  sector  (“public  costs”)  of  paying 
for  necessary  response  actions  for  firms 
that  pass  the  test  but  later  go  bankrupt 
without  setting  aside  firms  for  closure 
and  post-closure  care  and,  if  necessary, 
third-party  liability  judgments  through 
other  financial  assurance  mechanisms, 
and  (2)  the  costs  to  viable  firms 
(“private  costs”)  of  obtaining  alternative 
financial  assurance  mechanisms  (e.g., 
letters  of  credit  or  trust  funds)  when 
they  cannot  pass  the  test.  Because  the 
financial  test  is  virtually  a  costless 
means  of  demonstrating  financial 
responsibility,  the  more  available  the 
test  the  lower  the  cost  of  the  regulated 
community.  Widely  available  tests  have 
relatively  low  private  costs  because 
relatively  few  viable  firms  are  forced  to 
pay  for  other  financial  assurance 
mechanisms  (e.g.,  letters  of  credit  or 
trust  funds).  Conversely,  the  more 
available  the  test,  the  more  likely  the 
test  is  to  allow  bankrupt  firms  to  pass 
the  test.  As  a  result,  highly  available 
tests  have  the  result  of  hi^er  public 
costs  because  more  firms  go  bankrupt 
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without  setting  aside  funds  for  closure 
and  post-closure  care  and,  if  applicable, 
third-party  liability  judgments.  Tests 
with  better  ability  to  screen  bankrupt 
firms  have  relatively  low  public  costs 
because  relativel}’  few  bankrupt  Hrms 
have  leave  unfunded  environmental 
obligations  by  using  the  financial  test 
and  later  going  bankrupt.  The  Agency 
selected  the  test  with  the  lowest  sum  of 
both  public  and  private  costs. 

The  lowest-cost  financial  test  that  the 
Agency  analyzed  in  1981  for  closure  and 
post-closure  care  specified  three 
financial  ratios  and  required  that  firms 
pass  two  of  these  three  ratios. 

This  test  was  projected  to  allow  about 
96  percent  of  viable  firms  to  pass,  while 
screening  out  about  half  of  firms  that 
later  go  bankrupt  within  three  years  of 
passing  the  test.  This  balance  of 
availability  to  viable  firms  and 
screening  out  of  bankrupt  firms  resulted 
in  the  lowest  combined  costs  to  the 
public  and  private  sectors  of  any  other 
test  that  included  a  $10  million  in  net 
worth  requirement. 

The  Agency  also  analyzed  alternative 
financial  tests  for  liability  coverage  by 
measuring  the  public  and  private  costs 
of  potential  tests.  The  results  of  this 
analysis  differed  from  the  results  of  the 
cost  analysis  for  alternative  tests  for 
closure  and  post-closure  care,  however, 
because  the  public  costs  of  third-party 
liability  coverage  are  different  from  the 
public  and  private  costs  of  closure  and 
post-closure  care.  Unlike  the  public 
costs  related  to  closure  and  post-closure 
care,  which  are  incurred  eveiy'  time  a 
firm  using  the  financial  test  goes 
bankrupt  without  providing  alternate 
assurance,  public  costs  related  to 
liability  coverage  are  incurred  only 
when  a  firm  using  the  financial  test 
enters  bankruptcy  and  is  required  to  pay 
liability  claims.  Because  the  probability 
of  bankruptcy  is  low,  and  the 
probabili^'  of  a  firm  having  to  pay 
liability  claims  is  low,  the  combined 
probability  of  both  events  occurring  is 
very  low.  Therefore,  the  public  costs  of  a 
financial  test  for  liability  coverage  are 
significantly  lower  than  public  costs  of 
the  closure  and  post-closure  care  test 
even  when  the  ability  of  a  test  to  screen 
out  bankrupt  firms  is  relatively  weak. 

As  a  result,  the  test  that  minimized  the 
total  costs  (Le,  the  sum  of  public  and 
private  costs]  did  not  include  any  ratio 
requirements.  An  easier  test  without 
ratio  requirements  reduced  private  costs 
because  of  its  greater  availability  to 
viable  firms  without  significantly 
increasing  public  costs  (because  few 
bankrupt  firms  able  to  pass  the  test  are 
likely  to  face  a  liability  obligation). 

d.  Impose  Multiples  Requirements.  In 
1981  the  -Agency  included  in  all  tests  a 


requirement  that  firms  have  tangible  net 
worth  and  net  working  capital  equal  to 
at  least  six  times  the  amount  of  the 
financial  assurance  obligations  covered 
by  the  test.  These  “six  times”  or 
“multiples”  requirements  were  imposed 
to  pro\ade  a  cushion  of  financial 
resources  for  firms  that  might 
experience  rapid  financial  deterioration 
after  passing  other  components  of  the 
financial  test.  Agency  data  had 
indicated  that  some  firms  in  the  sample 
of  bankrupt  firms  were  able  to  pass 
most  of  the  ratio  tests  analyzed  and  yet 
deteriorated  quickly  into  bankruptcy. 
The  Agency  performed  an  analysis  of 
those  firms  and  concluded  that  the  six 
times  multiples  would  provide  an 
adequate  cushion  to  ensure  that  even 
rapidly  deteriorating  firms  would  have 
resources  adequate  to  cover  the  costs  of 
closure,  post-closure  care,  and  third- 
party  liability  judgments. 

e.  Establish  Bond  Rating  Alternative. 
The  analysis  summarized  above 
resulted  in  the  selection  of  financial 
tests  for  closure  and  post-closure  care 
and  for  liability  coverage.  Both  of  these 
tests  included  net  working  capital 
requirements:  For  closure  and  post¬ 
closure  care,  the  test  required  a  net 
working  capital  multiple  of  six  times  the 
closure/ post-closure  cost  estimate  and  a 
current  ratio  of  greater  than  1.5:  for 
liability  coverage,  the  test  required  a  net 
working  capital  multiple  of  six  times  the 
required  liability  coverage.  In  the  course 
of  its  analysis,  the  Agency  found  that 
the  net  working  capital  multiple 
requirements  would  make  the  subtitle  C 
financial  test  unavailable  to  many 
electric  utilities,  despite  their  overall 
financial  strength,  because  many 
utilities  typically  operate  with  negative 
net  woricing  capital.  Thus,  the  Agency 
considered  allowing  firms  to  pass  an 
investment  grade  bond  rating 
requirement  as  an  alternative  to  the 
tests  selected  for  closure/post-closure 
care  and  for  liability  coverage. 

An  investment  grade  bond  rating  was 
believed  to  be  a  good  demonstration  of 
financial  strength  because  it  reflected 
the  expert  opinion  of  the  bond  rating 
service  and  the  financial  community. 
Electric  utilities,  and  any  other  firms 
with  similar  financial  characteristics, 
could  pass  such  a  requirement  without 
having  to  have  positive  net  working 
capital.  Moreover,  the  Agency 
performed  a  quantitative  analysis 
indicating  that  bond  ratings  have 
historically  been  a  reasonably  good 
indicator  for  predicting  default,  and 
noted  that  none  of  the  firms  in  its 
sample  of  bankrupt  firms  between  1966 
and  1979  had  an  investment  grade  rated 
bond  issuance.  After  analyzing  the 
performance  of  bond  ratings  in 


predicting  default  the  Agency  decided 
that  allowing  the  bond  rating  alternative 
test  would  enhance  the  availability  of 
the  financial  test  to  financially  sound 
firms  in  industries  with  unusual 
financial  characteristics,  such  as  the 
electric  utility  industry,  while  ensuring 
that  firms  passing  the  requirement  have 
sufficient  financial  strength  to  fund  the 
potential  costs  of  closure,  post-closure 
care  and  third-party  liability  actions. 

2.  Rationale  for  Revising  Current 
Financial  Tests 

The  Agency  decided  to  reevaluate 
alternative  financial  tests  and  revise  the 
current  provisions  for  the  subtitle  C 
financial  tests  for  a  number  of  reasons. 
First,  the  current  tests  have  come  under 
criticism  from  both  the  private  and 
public  sectors  for  not  performing  as  the 
Agency  had  expected.  Second,  the 
Agency  recognized  that  while  the 
original  analysis  of  alternative  tests  was 
analytically  rigorous  and  used  the  best 
available  information,  it  was  based  on 
very  limited  data  on  the  universe  of 
firms  owning  TSDFs  as  well  as  limited 
data  on  the  average  costs  of  closure, 
post-closure  care,  and  third-party 
liability.  The  Agency  has  since  compiled 
additional  data  in  these  areas.  Finally, 
the  Agency's  analysis  confirmed  that  the 
current  financial  tests  are  not 
performing  as  well  as  the  Agency 
originally  estimated  in  terms  of  their 
availability  to  viable  firms,  while  the 
tests  were  not  performing  any  better 
than  estimated  in  screening  out 
bankrupt  firms. 

a.  Criticisms  of  the  Existing  Tests. 
Since  the  financial  tests  were 
promulgated,  parties  in  both  the  private 
and  public  sectors  have  criticized  the 
current  financial  test  for  closure  and 
post-closure  care  and  the  financial  test 
for  liability  coverage.  The  two  key 
criticisms  are:  (1)  The  financial  test  is 
not  as  accurate  a  predictor  of  firm 
bankruptcy  as  estimated  in  the  1981 
analysis,  and  (2)  the  financial  test  is  not 
available  to  some  large,  financially 
strong  firms. 

The  General  Accounting  Office 
criticized  the  bankruptcy  prediction 
accuracy  of  the  financial  test  in  a 
February  1986  report.*  The  report  states 
that  the  1981  estimate  of  the  percentage 
of  firms  that  would  pass  the  test  but 
later  go  bankrupt  without  providing 
financial  assurance  was  understated, 
and  that  the  financial  test  may  therefore 
be  an  inadequate  mechanism  for 
providing  adequate  financial  assurance. 


'  Environmefltat  Safeguards  Jeopardized  Wlien 
Facilities  Cease  Operating.  U.S.  CMeral  Accounting 
Office.  February.  1966. 
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On  the  other  hand,  criticism  from  the 
private  sector  has  focused  on  the 
unavailability  of  the  tests  to  large, 
financially  sound  firms.  For  example, 
commenters  on  the  proposed  financial 
responsibility  rule  for  subtitle  D 
municipal  solid  waste  landfills,  which 
encouraged  States  to  adopt  the  Subtitle 
C  financial  test  and  other  financial 
assurance  mechanisms  in  developing 
State  regulations  (53  FR  33314,  August 
30, 1988),  stated  that  the  test  is 
unavailable  to  many  strong  firms  and 
thus  unnecessarily  raises  the  cost  of 
providing  financial  assurance  by 
requiring  alternate  assurance 
mechanisms  to  be  obtained. 

b.  Limitations  of  the  1981  Analysis. 
The  comments  and  criticisms  regarding 
the  Rnancial  tests  substantiate  Agency 
concerns  that  the  1981  analysis  leading 
to  the  selection  of  the  tests  was  limited 
in  two  important  respects:  (1)  Samples 
of  firms  used,  and  (2)  limited 
information  on  the  potential  costs  of 
closure,  post-closure  care,  and  liability 
coverage.  Each  of  these  limitations  is 
discussed  below. 

Samples  of  Firms  Used.  At  the  time  of 
the  original  analysis,  the  owners  and 
operators  of  TSDFs  had  not  been  fully 
identiRed.  Therefore,  the  samples  of 
firms  used  in  the  1981  analysis,  while 
drawn  from  the  best  available  sources 
at  the  time,  were  not  necessarily 
representative  of  the  types  of  firms  that 
own  TSDFs.  The  Agency's  sample  of 
non-bankrupt  Hrms  was  drawn  from 
general  industrial  categories  that 
included  on-site  handlers  of  hazardous 
waste;  the  bankrupt  Rrm  samples  was 
drawn  from  a  even  broader  base  of 
industrial  categories.  As  a  result,  in  both 
samples,  the  Rrms  considered  by  the 
Agency  were  not  known  TSDF  owners 
or  operators. 

Limited  Information  on  Potential 
Financial  Assurance  Costs.  At  the  time 
of  the  Agency’s  original  financial  test 
analysis,  little  information  was 
available  on  the  numbers  and  types  of 
facilities  owned  and  on  the  costs  of 
closure  and  post-closure  care.  These 
limitations  had  several  signiHcant 
effects  on  the  evaluation  of  alternative 
financial  test. 

First,  the  lack  of  data  on  the  costs  of 
closure  and  post-closure  care  made  it 
very  difficult  for  the  Agency  to  analyze 
the  impact  of  the  multiples  requirements 
on  the  performance  of  Hnancial  tests  for 
closure  and  post-closure  care  in  terms  of 
availability  to  viable  firms  and  ability  to 
screen  out  bankrupt  Hrms.  Estimates  of 
closure  and  post-closure  care  costs  are 
necessary  to  calculate  the  amount  of 
tangible  net  worth  and  net  working 
capital  a  firm  must  have  to  satisfy  the 
required  six  times  multiples.  In  the 


absence  of  this  information,  the  Agency 
was  unable  to  incorporate  the  multiples 
requirements  into  the  calculation  of 
availability  and  bankruptcy 
misprediction  for  alternative  financial 
tests,  and  imposed  the  requirements 
separately  as  a  protection  against 
premahure  closure  and  post-closure 
obligations  themselves  causing 
bankruptcy. 

Second,  the  lack  of  data  on  the  types 
of  facilities  owned  by  each  firm  limited 
the  Agency's  ability  to  test  the  impact  of 
the  multiples  requirements  on  the 
performance  of  alternative  financial 
tests  for  liability  coverage.  In  the  case  of 
liability  coverage,  information  on 
whether  a  firm  owns  land  disposal  or 
non-land  disposal  facilities  is  necessary 
to  determine  the  required  “six  times" 
multiple  for  net  worth  and  net  working 
capital.  A  firm  owning  at  least  one  land 
disposal  facility  must  have  six  times  the 
required  $8  million  aggregate  coverage 
(i.e.,  $48  million)  in  net  working  capital 
and  net  worth,  while  a  firm  owning 
facilities  with  only  container  storage, 
tank,  incinerator,  or  waste  pile  units 
must  have  six  times  the  required  $2 
million  in  aggregate  coverage  (i.e.,  $12 
million)  in  net  worth  and  net  working 
capital  In  the  absence  of  information  on 
types  of  facilities,  the  Agency  was 
imable  to  incorporate  the  multiples 
requirements  into  the  calculation  of 
availability  and  bankruptcy 
misprediction  for  alternative  financial 
tests,  and  imposed  the  requirements 
separately  as  a  protection  against  third 
party  liability  judgments  themselves 
causing  bankruptcy. 

The  effect  of  not  including  the 
multiples  requirements  in  the  analysis  of 
the  performance  of  alternative  financial 
tests  is  that  the  current  financial  tests 
are  more  difficult  to  pass  than  the 
Agency  predicted.  In  the  case  of  the 
closure/post-closure  test,  the  actual  test 
includes  the  six  times  multiples 
requirements  for  net  worth  and  net 
working  capital  in  addition  to  the  $10 
million  in  net  worth  requirement  and  the 
two  of  three  ratios  requirement  analyzed 
quantitatively  by  the  Agency.  Therefore, 
a  firm  that  had  sufficient  net  worth  to 
pass  the  $10  million  in  net  worth 
criterion  required  by  the  test  in  the  1981 
analysis  might  fail  the  actual  test  which 
required  additional  net  worth  as  well  as 
net  working  capital  to  satisfy  the 
multiples  requirements.  Because  the 
current  test  (including  the  multiples 
requirements)  is  more  difficult  than  the 
test  originally  analyzed  (which  did  not 
include  the  multiples  requirements),  it  is 
highly  likely  that  fewer  non-bankrupt 
firms  are  actually  able  to  pass  the  test 
than  the  Agency  anticipated.  In 
addition,  it  follows  that  fewer  bankrupt 


firms  should  be  able  to  pass  the  test 
than  the  Agency  anticipated. 

Similarly,  in  the  case  of  the  financial 
test  for  liability  coverage,  the  actual  test 
includes  the  six  times  multiples 
requirements  for  net  worth  and  net 
working  capital  in  addition  to  the  $10 
million  in  net  worth  requirement  A  firm 
that  had  sufficient  net  worth  to  pass  the 
$10  million  in  net  worth  criterion 
required  by  the  test  in  the  1981  analysis 
might  fail  the  actual  test  which  required 
additional  net  worth  as  well  as  net 
working  capital  to  satisfy  the  multiples 
requirements.  Again,  because  the 
current  test  is  more  difficult  than  the  test 
originally  anal3rzed  (because  the  current 
test  includes  multiples  requirements),  it 
is  highly  likely  that  fewer  viable  firms 
are  actually  able  to  pass  the  test  than 
the  Agency  anticipated.  In  addition,  it  is 
likely  that  fewer  bankrupt  firms  should 
be  able  to  pass  the  test  than  the  Agency 
anticipated. 

In  the  years  since  the  original 
financial  test  analysis  was  completed, 
the  Agency  has  compiled  a  data  base 
containing  financial  and  facility 
information  for  owners  and  operators  of 
regulated  TSDFs.  This  data  base 
provides  ownership  and  financial 
information  for  TSDFs,  including  the 
types  of  units  present  at  each  facility 
(the  data  base  is  described  in  more 
detail  in  the  next  section).  The  Agency 
has  also  developed  more  refined 
estimates  of  the  cost  of  closure  and 
post-closure  care  for  each  facility,  based 
on  the  types  of  units  present  at  each 
facility.  These  data  enabled  the  Agency 
to  test  explicitly  the  impact  of  the 
current  multiples  requirements  in  the 
financial  tests,  as  well  as  alternative 
requirements,  in  an  evaluation  of 
alternative  financial  tests. 

c.  Preliminary  Analysis  of  Current 
Test  Performance.  As  a  preliminary  step 
to  the  reevaluation  of  financial  tests,  the 
Agency  analyzed  the  financial  test  for 
closure  and  post-closure  care  and  the 
financial  test  for  liability  coverage,  to 
compare  the  actual  performance  of  the 
tests  relative  to  the  Agencj''8  estimates 
in  1981.  In  this  analysis,  the  current 
financial  tests  were  analyzed  using  the 
same  performance  measures  as  in  the 
1981  analysis,  but  against  new  samples 
of  bankrupt  and  non-bankrupt  firms 
developed  by  the  Agency  (the  new 
samples  are  explained  in  more  detail  in 
the  next  section).  The  results  of  this 
analysis  showed  that  the  current 
financial  test  for  closure  and  post¬ 
closure  care  was  not  performing  as  well 
for  firms  with  TSFDs  as  the  Agency  had 
predicted  in  the  1981  analysis  of  firms  in 
various  industrial  categories.  The  test 
was  available  to  about  two-thirds  of 
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viable  Hrms  with  greater  than  $10 
million  in  net  worth,  compared  to  the 
Agency’s  original  estimate  of  96  percent 
availability.  The  test  was  slightly  better 
(less  than  ten  percent)  at  screening  out 
bankrupt  firms  than  the  Agency 
originally  estimated.  The  results  of  this 
analysis  showed  that  the  financial  test 
for  liability  coverage  also  was  not 
performing  as  well  as  indicated  by 
previous  Agency  estimates.  The  test  was 
only  available  to  62  percent  of  viable 
Hrms  compared  to  the  Agency’s  1981 
estimate  of  100  percent  availability.  In 
contrast,  the  test  actually  screened  25 
percent  more  bankrupt  firms  than  the 
Agency  anticipated  due  to  the  difficulty 
of  passing  the  multiples  requirements  of 
the  test.  Because  the  results  of  this 
analysis  were  so  different  &om  the 
original  estimates,  the  Agency  decided 
to  reevaluate  alternative  Hnancial  tests. 

3. 1989  Analysis  Methodology 

Today’s  proposed  revisions  to  the 
Bnancial  test  for  closure  and  post¬ 
closure  care  and  for  liability  coverage 
are  a  result  of  an  analysis  of  the  existing 
financial  tests  and  numerous  regulatory 
alternatives  to  these  tests.  In  this 
analysis,  the  Agency  used  the  same 
basic  goals  in  promulgating  a  financial 
test  as  those  used  in  the  1981  analysis: 

(1)  Funds  should  be  available  to  pay  for 
the  cost  of  environmental  obligations  in 
a  timely  manner  to  ensure  the  protection 
of  human  health  and  the  environment; 

(2)  as  a  matter  of  equity,  the  parties 
responsible  for  environmental 
obligations  (i.e.,  owners  and  operators) 
should  pay  for  those  costs;  (3)  total  costs 
of  providing  assurance  should  be 
minimized;  and  (4)  cost  to  the  regulated 
community  of  providing  financial 
assurance  should  be  as  low  as  possible, 
while  satisfying  other  goals.  The 
analysis  of  alternative  tests  was 
significantly  enhanced  by  the 
availability  of  better  data  and  other 
enhancements. 

The  analysis  of  financial  tests 
alternatives  for  this  proposal  follows 
closely  the  approach  used  by  the 
Agency  in  the  1981  analysis.  First,  a 
minimum  net  worth  requirement  was 
established.  Second,  the  Agency 
analyzed  the  performance  of  various 
financial  tests  in  discriminating  between 
bankrupt  and  viable  firms.  Third,  those 
tests  that  best  discriminated  between 
viable  and  bankrupt  Hrms  were 
evaluated  according  to  a  “least  cost” 
criterion,  and  a  new  revised  financial 
test  was  selected.  Each  of  these 
analytical  steps  is  described 
immediately  below,  while  the 
conclusions  reached  as  a  result  of  this 
analysis  are  set  forth  in  section  III.  C.  of 
this  preamble. 


a.  Establish  Minimum  Net  Worth 
Requirement.  The  Agency  reviewed 
data  on  Hrm  failure  rates  by  size  of  net 
worth  to  determine  if  a  minimum  net 
worth  requirement  significantly  reduces 
the  likelihood  of  bankruptcy  among 
Hrms  using  the  Hnancial  test.  Because 
the  1981  analysis  used  information  on 
firm  failure  rates  largely  from  the  early 
1970’s,  EPA  obtained  updated 
information  from  Dun  and  Bradstreet 
(D&B)  and  U.S.  Census  data  for  the 
years  1983-1987  to  derive  average 
annual  failure  rates  for  manufacturing 
firms  (which  represent  nearly  all  RCRA 
firms)  by  various  net  worth  categories. 
Using  the  derived  firm  failure  rates  by 
net  worth  category,  EPA  analyzed  the 
effect  of  various  net  worth  thresholds  on 
the  probability  that  firms  passing  the 
financial  test  would  later  go  bankrupt 
without  providing  alternate  assurance. 

b.  Evaluate  the  Performance  of 
Alternative  Financial  Tests.  The  Agency 
followed  the  same  basic  approach  for 
evaluating  alternative  tests  as  in  the 
1981  analysis.  First,  the  Agency 
evaluated  available  financial  measures 
and  then  selected  a  number  of 
individual  Hnancial  measures  for 
inclusion  into  a  set  of  alternative 
Hnancial  tests.  This  set  of  measures 
consisted  of  measures  commonly  used 
by  financial  analysis  and  Hnancial 
institutions  in  gauging  the  Hnancial 
strength  of  a  firm.  Second,  the  set  of 
alternative  tests  was  analyzed  for  their 
availability  to  viable  firms  and  ability  to 
screen  out  bankrupt  firms,  and  the 
“best”  performing  tests  were  identified. 
“Best”  performing  tests,  or  “dominant” 
tests,  were  defined  as  those  that  were 
the  most  available  to  viable  firms  for  a 
given  level  of  bankruptcy  screening. 
Third,  these  “best”  performing  tests 
were  analyzed  for  their  total  public  and 
private  costs,  a  key  element  in  the 
selection  of  alternative  tests.  Public 
costs  were  defined  as  the  costs  to  the 
public  of  paying  for  the  unfunded 
obligations  of  firms  that  passed  the 
financial  test  and  later  went  bankrupt, 
and  private  costs  were  defined  as  the 
costs  to  viable  firms  unable  to  use  the 
test  of  paying  for  alternative  financial 
assurance  mechanisms.  Each  of  these 
steps  is  discussed  below. 

Analysis  of  Individual  Financial 
Measures.  A  research  of  financial 
literature  was  conducted  to  identify 
possible  financial  ratios,  which 
generally  fell  into  one  of  three 
categories  of  financial  ratios  typically 
used  for  bankruptcy  prediction: 

(1)  Profitability  ratios — ^measure  a 
firm’s  net  income  or  cash  flow  in 
relation  to  firm  size  (e.g.,  cash  flow/total 
liabilities),  and  reflect  the  ability  of  a 


firm  to  use  its  assets  profitably  and 
sustain  operations  over  time; 

(2)  Leverage  ratios — measure  a  firm’s 
debt  in  relation  to  firm  size  (e.g.,  total 
liabilities/net  worth),  and  measure  the 
degree  of  difficulty  a  firm  might  face  in 
meeting  principal  and  interest 
repayments  over  time  (and  the 
willingness  of  lenders  to  extend 
additional  credit  to  the  firm);  and 

(3)  Liquidity  ratios — measure  a  firm’s 
cash  or  current  assets  in  relation  to  firm 
size  or  current  liabilities  (e.g.,  current 
assets/current  liabilities),  and  reflect  the 
degree  to  which  a  firm  can  meet  its 
short-term  obligations  with  readily 
available  liquid  assets. 

In  addition  to  financial  ratios,  the 
Agency  also  evaluated  a  variety  of 
multiples  requirements  for  net  worth 
and  net  working  capital  (i.e.,  one 
through  six  times  the  size  of  the 
financial  obligation).  The  Agency  also 
analyzed  “additive”  requirements  that 
required  firms  to  have  a  certain  level  of 
net  worth  (in  addition  to  the  minimum 
net  worth  requirement  of  $10  million) 
based  on  the  amount  of  costs  they 
wished  to  cover  with  the  test.  Under  this 
approach,  for  example,  if  a  test  required 
a  six  times  additive  for  net  worth,  a  firm 
would  have  to  have  a  minimum  of  $10 
million  in  net  worth  plus  an  additional 
amount  of  net  worth  equal  to  six  times 
the  financial  assurance  obligations 
covered  by  the  test.  (In  contrast,  the 
current  tests  allow  net  worth  to  be 
applied  both  to  the  minimum  net  worth 
requirement  and  to  the  net  worth 
multiple  requirement).  Requiring  a  net 
worth  additive  over  and  above  the  $10 
million  net  worth  requirement  ensures 
that  a  firm  using  the  financial  test  will 
maintain  a  $10  million  minimum  net 
worth  even  after  paying  the  cost  of 
environmental  obligations  covered  by 
the  test.  Thus,  this  provision  protects 
against  the  risk  of  environmental 
obligations  causing  bankruptcy  for  firms 
that  use  the  financial  test. 

To  measure  the  performance  of  these 
individual  financial  measures  in 
discriminating  between  viable  and 
bankrupt  firms,  the  Agency  used  the 
new  samples  of  bankrupt  and  non¬ 
bankrupt  firms  described  in  the  previous 
section.  These  samples  incorporate  data 
on  actual  owners  of  TSDFs  compiled  by 
the  Agency  in  recent  years.  A  sample  of 
608  non-bankrupt  firms  was  created 
from  the  Agency’s  firm/facility/financial 
data  base  (F3DB)  of  known  RCRA  TSDF 
owners  who  had  not  gone  bankrupt 
while  they  owned  a  facility.  A  sample  of 
31  firms  that  had  gone  bankrupt  while 
owning  a  facility  was  developed  from 
the  F3DB  and  supplemented  by  a  data 
base  of  owners  of  facilities  included  on 
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CERCLIS.  By  creating  new  samples  of 
bankrupt  and  non-bankrupt  firms  from 
owners  or  operators  of  hazardous  waste 
facilities,  the  Agency  could  evaluate 
how  the  individual  hnancial  measures 
and  Hnancial  tests  combining  those 
measures  actually  perform  against  firms 
affected  by  the  regulations. 

The  candidate  financial  measures 
were  evaluated  against  the  bankrupt 
and  non-bankrupt  Arm  samples  in  terms 
of  their  ability  to  (1)  “pass"  non¬ 
bankrupt  firms  capable  of  meeting  their 
financial  assurance  obligations,  and  at 
the  same  time  (2)  fail  bankrupt  firms 
that  would  enter  bankruptcy  without  the 
means  to  meet  those  obligations.  Each 
financial  measure  was  evaluated  using 
two  performance  measures: 

Availability  (A):  Measured  as  the 
percentage  of  total  financial  assurance 
obligations  (i.e.,  costs  of  closure,  post¬ 
closure  care,  and  third-party  liability 
coverage)  facing  non-bankrupt  firms 
with  over  $10  million  in  net  worth  that 
can  be  covered  using  a  particular 
financial  measure  or  Hnancial  test. 

Misprediction  (M):  Measured  as  the 
percentage  of  total  Hnancial  assurance 
obligation  facing  bankrupt  firms  that 
can  be  covered  by  bankrupt  Arms  using 
the  Hnancial  test. 

In  the  1981  analysis,  availability  was 
measured  as  the  percentage  of  non¬ 
bankrupt  Arms  able  to  use  the  Hnancial 
test  to  cover  all  of  their  Hnancial 
assurance  obligations,  and 
misprediction  was  measured  as  the 
percentage  of  bankrupt  Arms  able  to  use 
the  Hnancial  test  to  cover  all  of  their 
obligations.  In  the  1989  analysis, 
availability  is  measured  as  the 
percentage  of  Hnancial  assurance 
obligations  (i.e.,  the  percentage  of 
closure/ post-closure  care  obligations  or 
required  liability  coverage]  covered  by 
non-bankrupt  Arms  using  the  test,  and 
misprediction  measured  as  the 
percentage  of  obligations  covered  by 
bankrupt  firms  using  the  test.  These 
“dollar-based"  percentage 
measurements  are  used  because  they 
produce  a  more  accurate  calculation  of 
public  and  private  costs,  as  discussed  in 
the  next  section. 

Those  individual  financial  measures 
that  performed  relatively  well  at 
differentiating  between  the  two  samples  ' 
had  a  high  differential  between  the 
availability  (A)  and  misprediction  (M) 
measures;  i.e.,  they  allow  viable  firms  to 
cover  a  relatively  large  percentage  of 
obligations  and,  at  the  same  time,  screen 
out  a  large  share  of  obligations  of 
bankrupt  Arms.  Those  measures  that 
performed  relatively  poorly  had  about 
the  same  availability  to  viable  firms  and 
bankrupt  firms;  i.e..  they  allowed 
bankrupt  and  non-bankrupt  Arms  to 


cover  a  similar  percentage  of 
obligations.  In  some  cases,  poorly- 
performing  measures  had  a  negative 
differential — they  allowed  bankrupt 
firms  to  cover  a  higher  percentage  of 
obligations  than  non-bankrupt  Arms. 

The  Agency’s  analysis  of  ratio 
measures  found  that  profitability  ratios 
(e.g..  cash  Aow/total  liabilities)  and 
leverage  ratios  (i.e.,  total  liabilities/net 
worth)  were  particularly  good  at 
discriminating  between  bankrupt  and 
non-bankrupt  firms.  For  Hnancial  tests 
based  on  a  single  profitability  ratio  or  a 
single  leverage  ratio,  the  difference 
between  the  percentage  of 
environmental  obligations  covered  by 
non-bankrupt  firms  (deAned  as  “A,"  or 
availability),  and  the  p)ercentage 
covered  by  bankrupt  firms  (deAned  as 
“M.”  or  misprediction),  was  about  30 
percent.  A  large  number  of  the 
“dominant"  financial  tests  identiAed  in 
the  next  step  of  the  analysis  consisted  of 
a  combination  of  one  profitability  ratio 
and  one  leverage  ratio.  All  of  the  most 
cost-effective  Hnancial  test  alternatives 
identiAed  in  the  last  step  of  the  analysis 
required  Arms  to  pass  either  a 
profitability  ratio  or  a  leverage  ratio  (the 
required  thresholds  for  each  ratio  were 
different  for  different  tests). 

In  contrast  to  the  results  for  the 
proAtability  and  the  leverage  ratios,  the 
liquidity  ratios  (i.e.,  current  assets/ 
current  liabiliAes  and  net  working 
capital/total  assets]  were  particularly 
poor  discriminators  between  bankrupt 
and  non-bankrupt  Arms.  In  some  cases, 
financial  tests  consisting  of  a  single 
liquidity  ratio  allowed  bankrupt  Arms  to 
cover  a  larger  percentage  of 
environmental  obligations  than  non¬ 
bankrupt  Arras.  This  result  may  reflect 
the  fact  that  Arms  will  oAen  liquidate 
assets  to  meet  their  pressing  cash 
obligations  in  the  years  just  prior  to 
entering  bankruptcy  or  may  reflect 
attempts  to  reschedule  short-term 
obligations  over  longer  periods.  An 
anaylsis  of  the  bankrupt  Arm  sample 
showed  that  liquidity  measures  in 
general  rose  over  the  three-year  period 
prior  to  bankruptcy.  Therefore,  liquidity 
ratios  were  not  included  in  alternative 
financial  test  conAgurations. 

The  Agency’s  analysis  of  multiples 
and  additive  requirements  showed  that 
the  multiples  for  net  worth  and  net 
working  capital  and  the  net  worth 
additive  requirement  did  not 
discriminate  very  well  between 
bankrupt  and  non-bankrupt  Arms  (i.e., 
there  was  little  difl'erence  in  the 
percentage  of  obligations  covered  by 
viable  and  bankrupt  Arms  passing  the 
requirement).  However,  these 
requirements  are  not  intended  to  be 
bankruptcy  predictors  but  rather  are 


designed  to  ensure  that  a  large 
environmental  obligation  will  not  itself 
cause  bankruptcy.  Therefore,  each  of  the 
potential  multiples  and  additive 
requirements  initially  analyzed  were 
incorporated  into  the  alternative 
Hnancial  test  conAgurations. 

The  various  proAtability  and  leverage 
ratios  that  performed  well  at 
distinguishing  between  bankrupt  and 
non-bankrupt  Arms  combined  to  form 
alternative  Hnancial  tests.  In  addition,  a 
variety  of  possible  multiple  and  additive 
requirements  for  net  worth  were  also 
added  to  each  combination  of  Anandal 
ratios.  'This  process  led  to  the 
development  of  over  500  alternative 
Hnancial  tests  to  be  evaluated  against 
the  samples  of  bankrupt  and  non¬ 
bankrupt  Arms. 

Analysis  of  Alternative  Financial 
Tests.  'The  set  of  candidate  Hnancial 
tests,  similar  to  the  set  of  individual 
financial  measures,  were  evaluated 
against  the  bankrupt  and  non-bankrupt 
Arm  samples  in  terms  of  their  ability  to 
pass  non-bankrupt  Arms  capable  of 
meeting  their  Hnancial  assurance 
obligations  (availability  or  "A”)  and 
their  ability  to  screen  out  bankrupt  Arms 
that  would  enter  bankruptcy  without  the 
means  to  meet  those  obligations 
(misprediction  or  “M”).  In  general  the 
alternative  tests,  which  were 
combinations  of  the  individual  measures 
previously  analyzed,  performed  better  at 
discriminating  between  bankrupt  and 
viable  firms  that  the  individual 
measures  alone.  Thus,  the  Agency 
focused  on  these  combination  tests  for 
further  analysis. 

Establish  Set  of  "Best"  Tests.  As 
discussed  earlier,  there  is  a  fundamental 
trade-off  between  the  availability  and 
misprediction  performance  measures. 

No  test  allows  every  viable  Arm  to  pass 
the  test  and  at  the  same  time  screens  out 
all  future  bankrupt  Arms  from  using  the 
test  prior  to  bankruptcy.  As  in  1981,  the 
Agency  narrowed  the  set  of  potential 
tests  by  selecting  a  group  of  “dominant” 
tests,  i.e.,  tests  with  the  highest  ability  to 
pass  non-bankrupt  firms  for  given  levels 
of  bankruptcy  misprediction.  A  separate 
group  of  dominant  tests  was  selected  for 
both  closure/post-closure  care  and  for 
liability  coverage. 

c.  Evaluate  Test  Based  on  a  Least- 
Cost  Criterion.  As  in  the  1981  analysis, 
the  Agency  calculated  the  public  and 
private  costs  of  each  “dominant"  test 
selected  in  the  previous  step.  Consistent 
with  earlier  analyses,  the  Agency 
defined  public  costs  as  the  costs  to  the 
public  sector  of  paying  for  Hnancial 
assurance  obligations  for  Arms  that  pass 
the  test  but  later  go  bankrupt  without 
funding  their  obligations,  and  private 
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costs  as  the  cost  to  viable  firms  of 
obtaining  alternative  financial 
assurance  mechanisms  when  they 
cannot  pass  the  test.  The  amount  of 
public  and  private  costs  associated  with 
a  particular  test  depends  on  the  test’s 
performance  in  terms  of  its  availability 
to  viable  firms  and  its  ability  to  screen 
out  bankrupt  firms.  The  higher  the 
availability  of  a  test  to  viable  firms,  the 
lower  the  private  costs  because  fewer 
firms  must  pay  the  costs  of  obtaining 
alternate  financial  assurance. 
Conversely,  the  better  the  test  is  at 
screening  out  bankrupt  firms  from  using 
the  test,  the  lower  the  public  costs 
because  fewer  firms  will  leave  unfunded 
obligations  after  bankruptcy. 

The  Agency  calculated  these  costs  for 
each  candidate  test  and  selected  the 
lowest-cost  tests  that  best  satisfied 
Agency  policy  considerations  for  further 
analysis.  In  contrast  to  the  1981 
analysis,  in  which  the  lowest-total-cost 
test  was  selected  for  promulgation,  the 
Agency  chose  in  the  1989  analysis  to 
identify  a  set  of  low-cost  tests  and  select 
a  test  from  that  group  based  on  policy 
considerations.  This  approach  was  used 
because  several  tests  had  very  similar 
total  costs  but  different  balances 
between  public  and  private  costs.  Using 
this  modified  cost-effectiveness 
approach,  the  Agency  could  consider  the 
balance  of  public  and  private  costs 
among  tests  of  approximately  equal 
total  costs.  The  Agency  solicits 
comment  on  this  approach. 

While  the  methodology  used  to 
calculate  public  and  private  costs  was 
consistent  with  the  1981  analysis,  the 
Agency  had  significantly  better  data 
available  for  the  current  analysis.  For 
example,  more  recent  data  on  firm 
failure  rates  were  used  to  estimate  the 
likelihood  that  a  firm  passing  the 
financial  test  would  later  go  bankrupt 
and  leave  unfunded  obligations  (i.e., 
public  costs).  The  Agency  has  also 
compiled  better  data  on  the  costs  of 
other  financial  assurance  mechanisms 
which  are  the  basis  for  estimating  the 
costs  to  firms  of  obtaining  alternate 
assurance  if  they  are  unable  to  pass  the 
financial  test  (i.e.,  private  costs). 

The  calculation  of  costs  was  also 
enhanced  by  basing  the  A  and  M 
performance  measures  on  the 
percentage  of  obligations  (i.e.,  the 
percentage  of  closure/post-closure  costs 
or  required  liability  coverage)  covered 
by  a  financial  test  rather  than  the 
percentage  of  firms  able  to  pass  the 
financial  test  for  their  total  financial 
assurance  obligations.  Because  the 
Agency  had  better  data  available  on  the 
costs  of  closure  and  post-closure  care 
and  had  specific  information  on  facility 


ownership,  it  could  compare  the  total 
amoimt  of  financial  responsibility 
required  for  each  firm  with  that  firm’s 
capacity  to  pass  a  financial  test  for  that 
specified  amount.  If  the  firm  could  not 
pass  the  test  for  the  entire  amount,  then 
the  Agency  calculated  the  percentage  of 
the  financial  assurance  requirements 
that  could  be  covered  using  the  test.  In 
contrast,  because  of  the  lack  of  data  on 
costs  and  facility  ownership,  the  1981 
analysis  assumed  that  all  firms  faced 
similar  costs  and  either  covered  all  or 
none  of  their  obligations  with  the 
financial  test. 

Calculating  costs  covered  by  a 
financial  test  as  a  percent  of  total 
financial  responsibility  required 
improves  the  calculation  of  total  costs 
for  two  major  reasons;  (1)  The  approach 
accounts  for  the  differences  among  firms 
in  terms  of  their  impact  on  total  public 
and  private  costs;  and  (2)  the  approach 
accounts  for  the  combinations  of 
financial  assurance  mechanisms  that 
firms  are  allowed  to  use  in  providing 
coverage  of  obligations. 

First,  if  a  viable  firm  is  unable  to  pass 
the  financial  test,  the  annual  cost  of 
obtaining  an  alternate  financial 
assurance  mechanism  is  equal  to  a 
percentage  of  the  amount  of  financial 
assurance  obligations  covered  by  the 
mechanism.  For  example,  the  annual 
cost  of  a  letter  of  credit  may  equal  1.5 
percent  of  the  closure  cost  estimate  for 
which  assurance  is  provided.  If  the  firm 
faces  substantial  financial  assurance 
obligations  (e.g.,  it  owns  several 
disposal  facilities  with  high  closure  and 
post-closure  costs)  and  cannot  pass  the 
financial  test,  then  private  costs  are 
increased  by  a  much  greater  amount 
than  if  a  viable  firm  with  only  limited 
obligations  (e.g.,  a  firm  with  one  small 
facility)  cannot  pass  the  test.  Similarly, 
if  a  firm  facing  substantial  financial 
assurance  obligations  goes  bankrupt 
after  using  the  financial  test,  the  public 
costs  will  be  much  greater  than  if  a  firm 
with  minimal  obligations  goes  bankrupt. 
By  counting  availability  and 
misprediction  in  terms  of  the  percentage 
of  obligations  facing  firms  that  can  be 
covered  using  the  financial  test,  the 
relative  impact  of  a  viable  firm’s 
inability  to  pass  the  test  (which  results 
in  private  costs)  or  of  a  bankrupt  firm’s 
ability  to  pass  the  test  (which  results  in 
public  costs)  is  incorporated  into  the 
cost  analysis.  Second,  a  dollar-based 
measure  of  availability  and 
misprediction  also  allowed  the  Agency’s 
analysis  to  reflect  the  fact  that  financial 
assurance  regulations  allow  firms  to 
combine  the  financial  test  with  other 
financial  assurance  mechanisms.  In  the 
case  of  closure  and  post-closure  care. 


the  regulations  allow  firms  to  use  the 
financial  test  to  cover  the  obligations  of 
some  facilities,  and  use  other 
mechanisms  to  cover  the  obligations  of 
other  facilities.  In  the  case  of  liability 
coverage,  regulations  explicitly  allow 
firms  to  use  the  financial  test  to  cover  as 
much  of  their  liability  requirements  as 
possible,  and  use  other  mechanisms  to 
cover  the  remainder  of  their  liability 
requirements.  Because  the  financial  test 
can  be  combined  with  other 
mechanisms  in  many  cases,  and  because 
the  financial  test  is  likely  to  be  at  least- 
cost  financial  assurance  mechanism,  the 
Agency  assumed  that  all  firms  will  use 
the  financial  test  to  cover  as  much  of 
their  financial  assurance  obligations  as 
possible  and  then  cover  remaining 
obligations  with  other  mechanisms.  For 
example,  if  a  firm  can  satisfy  the 
financial  test  requirements  sufficiently 
to  cover  70  percent  of  its  closure,  post¬ 
closure  care  and  liability  coverage 
obligations,  then  the  Agency  assumed 
that  the  firm  would  obtain  alternate 
financial  assurance  mechanisms  to 
cover  the  remaining  30  percent  of  its 
obligations. 

C.  Section-by-Section  Analysis  of 
Proposed  Financial  Test  Revisions 

1.  Summary  of  Proposed  Revisions 

The  Agency  is  proposing  regulatory 
language  that  would  allow  an  owner  or 
operator  to  satisfy  the  financial 
assurance  requirements  for  closure  and 
post-closure  care  by  meeting  either  of 
the  following  sets  of  criteria: 

Alternative  I 

(A)  One  of  the  following  two  ratios: 

(1)  a  ratio  of  total  liabilities  to  net 
worth  less  than  1.5;  or 

(2)  a  ratio  of  cash  flow  (net  income 
plus  depreciation,  depletion,  and 
amortization)  minus  $10  million  to  total 
liabilities  greater  than  0.1;  and 

(B)  Tangible  net  worth  of  at  least  $10 
million  plus  the  sum  of  all  financial 
assurance  obligations  covered  by  the 
financial  test  (i.e.,  $10  million  plus 
current  closure  and  post-closure  care 
cost  estimates  covered  by  the  test);  and 

(C)  Assets  in  the  United  States 
amounting  to  at  least  90  percent  of  total 
assets  or  at  least  six  times  the  sum  of 
the  current  closure  and  post-closure  care 
cost  estimates. 

Alternative  II 

(A)  A  current  rating  for  the  owner  or 
operator’s  most  recent  bond  issuance  of 
a[aA,  AA,  a,  or  BBB  as  issued  by 
Standard  and  Poor’s  or  Aaa,  Aa,  A,  or 
Baa  as  issued  by  Moody’s;  and 

(B)  Tangible  net  worth  greater  than 
the  sum  of  the  current  closure  and  post- 
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closure  cost  estimates  and  any  other 
obligation  covered  by  the  financial  test 
plus  $10  million;  and 

(C)  Assets  in  the  United  States 
amounting  to  at  least  90  percent  of  total 
assets  or  at  least  six  times  the  sum  of 
the  current  closure  and  post-closure  care 
cost  estimates  and  any  other  obligations 
covered  by  the  financial  test. 

The  Agency  is  also  proposing 
regulatory  language  that  would  allow  an 
owner  or  operator  to  satisfy  the 
financial  assurance  requirements  for 
liability  coverage  by  demonstrating  that 
he  meets  the  following  criteria: 

Alternative  I 

(A)  Tangible  net  worth  of  at  least  $10 
million  plus  the  sum  of  liability  coverage 
requirements;  and 

(B)  Assets  in  the  United  States 
amounting  to  at  least  90  percent  of  total 
assets  or  at  least  six  times  the  amount  of 
aggregate  liability  coverage  to  be 
demonstrated. 

Alternative  II 

(A)  A  current  rating  for  the  owner  or 
operator's  most  recent  bond  issuance  of 
AAA,  AA.  A.  or  BBB  as  issued  by 
Standard  and  Poor’s  or  Aaa,  Aa,  A,  or 
Baa  as  issued  by  Moody’s;  and 

(B)  Tangible  net  worth  of  at  least  $10 
million  plus  the  sum  of  liability  coverage 
requirements;  and 

(C)  Assets  in  the  United  States 
amounting  to  at  least  90  percent  of  total 
assets  or  at  least  six  times  the  amount  of 
aggregate  liability  coverage  to  be 
demonstrated. 

It  should  be  noted  that  both  proposed 
revised  tests  retain  the  requirement  that 
the  owner  or  operator  have  assets  in  the 
United  States  amounting  to  at  least  90 
percent  of  total  assets  or  at  least  six 
times  the  sum  of  the  current  closure  and 
post-closure  cost  estimates.  This 
provision  serves  to  ensure  that  assets 
are  available  within  the  United  States  in 
the  event  that  either  the  United  States  or 
a  State  seeks  assets  to  such  assets  to 
carry  out  the  assured  task.  Because  this 
requirement  serves  a  purpose  other  than 
prediction  of  Hnancial  condition,  the 
Agency  is  not  revising  this  provision  as 
part  of  its  amendments  to  the  Hnancial 
tests. 


2.  Financial  Test  for  Closure  and  Post- 
Closure  Care 

The  financial  test  for  closure  and 
post-closure  care  comprises  a  minimum 
net  worth  requirement  and  a  set  of 
financial  ratios.  These  are  discussed 
below. 

Minimum  Net  Worth  Requirements. 
The  current  financial  test  requires  firms 
to  have  over  $10  million  in  tangible  net 
worth.  This  cutoff  was  established 
because  data  available  to  the  Agency  in 
1981  indicated  that  Brms  with  less  than 
$10  million  in  net  worth  were  more 
likely  to  go  bankrupt  than  were  Hrms 
with  more  than  $10  million  in  net  worth. 
Moreover,  it  was  assumed  that  a  $10 
million  minimum  net  worth  requirement 
would  help  to  ensure  that  the  costs  of 
closure,  post-closure  care,  and  liability 
judgments  would  not  themselves  cause 
TSDF  owners  to  go  into  bankruptcy.  In 
addition  to  the  ordinary  business 
misfortunes  that  lead  to  bankruptcy,  the 
expense  of  meeting  the  costs  of  closure, 
post-closure  care,  and  third  party 
liabilities  could  drive  small  'TSDF 
owners  into  bankruptcy  if  they  fail  to 
plan  for  these  obligations. 

The  Agency  reevaluated  the  validity 
of  this  assumption  and  is  proposing  to 
retain  the  $10  million  minimum  net 
worth  requirement.  The  Agency 
continues  to  believe  that  the  failure  rate 
for  TSDF  owners  with  less  than  $10 
million  in  net  worth  could  be 
substantially  higher  than  for  larger 
firms.  An  analysis  of  a  sample  of  RCRA 
bankrupt  firms  showed  that  firms  with 
less  than  $10  million  in  net  worth  failed 
four  times  more  frequently  than  firms 
with  greater  than  $10  million  in  net 
worth.  The  Agency  also  is  concerned  to 
ensure  that  the  costs  of  closure  and 
post-closure  care  and  liability 
judgments,  which  could  result  in  costs  of 
millions  of  dollars,  do  not  themselves 
cause  smaller  firms  to  go  bankrupt.  In 
order  to  avoid  the  potential  for 
increased  public  costs  due  to  smaller 
firms  going  bankrupt  and  leaving 
unfunded  environmental  obligations,  the 
Agency  is  proposing  to  limit  eligibility 
for  the  financial  test  to  firms  with 
greater  than  $10  million  in  net  worth. 

The  Agency  does  not  believe  that 
making  the  test  available  to  firms  with 
less  than  $10  million  in  net  worth  would 
significantly  reduce  the  costs  of 


financial  responsibility  to  the  regulated 
community.  Although  allowing  firms 
with  less  than  $10  million  in  net  worth  to 
use  the  test  would  reduce  the  private 
costs  of  obtaining  alternate  mechanisms, 
the  Agency  believes  that  these  savings 
would  be  largely  offset  by  the  costs  of 
audits  required  to  use  the  financial  test. 
The  reporting  requirements  of  the 
financial  test  require  that  firms  have 
audited  financial  statements.  Most 
TSDF  owners  with  less  than  $10  million 
are  privately-held  firms  that  are  not 
required  by  the  SEC  to  have  audited 
statements.  The  Agency  estimates  that 
the  costs  of  obtaining  audits  would 
represent  over  50  percent  of  the  savings 
to  firms  with  less  than  $10  million  in  net 
worth  of  using  the  financial  test. 

The  Agency  considered  raising  the 
minimum  net  worth  requirement  to  $20 
million  in  net  worth  because  data  on 
average  failure  rates  for  all 
manufacturing  firms  suggested  that  firms 
with  less  than  $20  million  in  net  worth 
had  a  significantly  higher  failure  rate 
than  those  with  greater  than  $20  million. 
The  Agency,  however,  rejected  this 
option.  The  Agency  analyzed  the  public 
and  private  costs  associated  with  a  $20 
million  in  net  worth  requirement  and 
concluded  that  the  savings  in  public 
costs  of  such  a  requirement  (i.e.,  the 
savings  due  to  a  reduction  in  the  number 
of  firms  using  the  test  that  later  would 
go  bankrupt]  would  not  offset  the 
additional  costs  to  the  regulated 
community  (i.e.,  the  private  costs)  of 
obtaining  alternative  financial 
assurance  mechanisms. 

Ratios  and  Multiple /Additive 
Requirements.  As  discussed  in  section 
111,  the  best  financial  ratios  (i.e.,  those 
that  discriminated  relatively  well 
between  viable  and  bankrupt  firms) 
were  combined  with  a  series  of  possible 
multiple  and  additive  requirements  for 
net  worth  and  net  working  capital  to 
form  over  500  alternative  tests  for 
further  analysis.  These  tests  were  then 
evaluated  against  the  samples  of  viable 
and  bankrupt  firms  in  terms  of 
availability  (A)  and  misprediction  (M) 

(as  defined  above).  Those  tests  that 
proved  “dominant,"  or  better  performing 
than  other  tests,  were  further  evaluated 
in  terms  of  their  public  and  private 
costs.  The  best  tests  according  to  the 
cost  evaluation  were  then  selected  for 
today’s  proposal. 


Exhibit  1.— Results  of  Alternative  Financial  Tests  for  Closure  and  Post-Closure  Care 


Test 

Test  requirements 

Private  costs  ($ 
thousarxis) 

Public  costs  (S 
thousands) 

Total  costs  ($ 
thousarxis) 

C/PC-94 . 

$2,868 

$15,408 

$18,277 

Pass  Either  of  Tmto  Ratios: 

— Cashflow  —  (0.66  X  FR)  /  Total  Liabilities  >  0.05  or 
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Exhibit  1. —Results  of  Alternative  Financial  Tests  for  Closure  and  Post-Closure  Care— Continued 

TmI 

Test  requirements 

Private  costs  ($ 
thousands) 

Public  costs  ($ 
thousands) 

Total  costs  ($ 
thousands) 

C/PC-902 _ 

—Total  LMMWee  /  Net  Worth  <  2.5 

Net  Worth  at  least  1  X  Closure  and  Post-Clooure  Care  Cost  Estimate 

Net  Worth  of  at  least  $10  MHon  Plus  Net  Worth  in  the  aiTKXjnt  of  Closure  and  Post- 

124)75 

6398 

18,972 

Current  Test _ 

Ctoeure  Care  Cost  Estinwte. 

Pass  Either  of  Ttwo  Ratios: 

-Cashflow  -  $10  MiBion  /  Total  LiaMWes  >  0.10  or 
—Total  LiaMilies  /  Net  Worth  <  1.5 

Net  Worth  of  at  least  $10  MWon - - 

21,828 

0,752 

31,580 

Pass  Two  of  Three  Ratios: 

1  —Cashflow  /  Total  LiabiBties  >  0.10 
—Total  Unities  /  Net  Worth  <  2.0 
—Current  Assets  /  Current  Uabinies  >  1.5 

Both  Net  Worth  and  Net  WotMtiq  Capital  at  least  6  X  Closure  and  Post-Closure  Care 
Cost  Estimate 

- 

1 

1 

Exhibit  1  presents  total  public  and 
private  costs  of  the  top  two  tests  for 
closure  and  post-closure  care  in 
comparison  to  the  current  test  These 
tests  each  have  a  cash  flow  ratio,  a  total 
liabilities  to  net  worth  ratio,  and  a  $10 
million  in  net  worth  requirement  In 
addition.  Test  94  has  a  net  worth 
multiple  requirement  of  one  (i-e^  a  finn 
must  have  net  worth  of  one  times  the 
closure/post-closure  cost  estimate),  cmd 
Test  902  has  a  net  worth  additive 
requirement  of  one  (i.e.,  a  firm  must 
have  net  worth  at  least  equal  to  the 
closure/post-closure  cost  estimate  in 
addition  to  $10  million  in  net  worth). 

The  Agency  believes  that  there  are 
advantages  to  both  Test  94  and  Test  902. 

Test  94  was  the  lowest-cost  test 
analyzed.  However,  the  test  includes  a 
tax  rate  adjustment  in  the  cash  flow 
ratio  which  may  change  over  time,  thus 
making  it  a  more  difficult  test  to 
implement  and  verify.  (The  estimate 
shown  in  Exhibit  1  is  that  all  firms  are 
subject  to  a  34  percent  corporate  tax 
rate).  In  addition,  the  Agency  is 
concerned  that  a  test  with  a  net  worth 
multiple  of  one  does  not  provide 
sufficient  assurance  that  a  firm  will 
have  adequate  funds  to  cover  closure 
and  post-closure  care  activities  when 
they  are  required.  Allowing  a  firm  to  use 
the  financial  test  to  cover  obligations 
equal  to  the  net  worth  of  the  firm  could 
result  in  the  firm  going  bankrupt  if  it 
were  forced  to  pay  for  the  costs  of 
closure  and  post-closure  care  earlier 
than  expect^.  Because  the  results  of  the 
Agency’s  analysis  do  not  account  for 


these  unforseen  bankruptcies,  the 
estimates  of  public  costs  in  Exhibit  1 
may  be  underestimated. 

Test  902  was  the  second  most  cost- 
effective  test  with  private  costs  of  $12.1 
million  and  public  costs  of  $6.9  million 
for  a  total  cost  of  about  $19  million.  Test 
902  also  has  substantially  lower  total 
costs  than  the  current  test,  which  has 
costs  of  over  $31  million. 

The  Agency  prefers  Test  902  for 
several  reasons.  First,  the  test  requires  a 
cash  flow  ratio  adjusted  by  $10  million 
rather  than  by  a  tax  adjusted  cost 
estimate,  which  will  be  much  easier  to 
verify.  Second,  the  test  includes  a  net 
worth  additive  requirement  of  one 
instead  of  the  multiple  requirement  of 
one  used  in  Test  94.  The  net  worth 
additive  requirement  would  ensure  that 
a  firm  has  net  worth  sufficient  to  cover 
its  financial  assurance  obligations  and 
has  an  additional  $10  million  in  net 
worth  to  cover  other  debts  and 
obligations  as  necessary. 

Third,  Test  902  has  a  dilTerent  balance 
of  public  and  private  costs  than  Test  94. 
Because  it  is  less  available  to  firms,  it 
has  higher  private  costs  than  Test  94. 
However,  the  substantial  improvement 
in  bankruptcy  screening  (lower 
misprediction,  or  "M”)  leads  to  far  lower 
public  costs  than  Test  94,  so  that  the 
total  costs  are  close  to  the  total  costs  of 
Test  94.  The  Agency  has  developed 
proposed  language  that  reflects  this 
balance  of  public  and  private  costs 
because  it  believes  that  public  costs 
may  be  understated  by  the  calculations 
shown.  The  calculations  assume  that 


public  costs  for  closure  and  post-closure 
care  activities  for  a  given  facility  will 
equal  the  estimated  private  cost  for 
these  activities.  In  the  time  it  takes  to 
address  closure  and  post-closure  care 
activities  using  public  funds,  the  costs  of 
those  activities  may  be  significantly 
higher  than  if  they  were  addressed 
inunediately  by  the  firm  responsible  for 
the  activities.  Furthermore,  selection  of 
a  test  that  results  in  lower  public  costs 
in  consistent  with  the  Agency’s  position 
that  it  is  equitable  to  make  the  party 
who  creates  the  environmental 
obligation  pay  for  it  Test  902  results  in 
lower  public  costs  than  Test  94,  and  is 
one  of  the  most  cost-effective  tests 
examined  by  the  Agency. 

The  Agency  has  developed  proposed 
regulatory  language  for  Test  902  but  in 
light  of  the  fact  that  Test  94  is  the  lowest 
cost  test,  the  Agency  solicits  comment 
on  both  Test  94  and  902.  If,  after 
evaluating  public  comment,  the  Agency 
decides  that  the  benefit  of  Test  94 
(lowest  cost  test)  outweighs  the  benefits 
of  Test  902  described  above,  the  Agency 
will  devel(^  regulatory  language  for 
Test  94  in  the  final  rule. 

3.  Financial  Test  for  Liability  Coverage 

The  Agency  analyzed  alternative  tests 
for  liability  coverage  using  the  same  set 
of  alternative  tests  as  in  the  analysis  for 
alternative  test  for  closure  and  post¬ 
closure  care.  As  discussed  earlier,  the 
analysis  shows  different  results  than  the 
analysis  for  closure  and  pmst-closure 
care  because  the  public  and  private 
costs  for  liabilty  coverage  are  different 
than  for  closure  and  post-closure  care. 


Exhibit  2.— Results  of  Alternative  Financial  Tests  for  Liability  Coverage 


Test 

Test  requirements 

Private  costs  ($ 
thousartds) 

Public  costs  ($ 
thousands) 

Total  costs  ($ 
thousands) 

L-37 . 

Not  Worth  of  at  least  $10  Million . 

$389 

$2,943 

$3,331 

L-43 . 

Net  Worth  of  1  X  LiabWty  Coverage  nequi»etr>errt 

Net  Worth  of  a  least  $10  Million  Plus  Net  Worth  in  the  amount  of  the  Liability 
Coverage  Requirement 

7,107 

/  2,659 

9,767 
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Exhibit  2.— Results  of  Alternative  Financial  Tests  for  Uabiuty  CovERAGE-~Continued 


Test 

Test  requirements 

Private  coats  ($ 
thousands) 

Public  coats  ($ 
thousands) 

Total  costs  (S 
thousands) 

Current  Test . . 

Net  Worth  of  St  least  $10  Million . . . 

30,698 

2,080 

32,779 

Both  Net  Worth  and  Net  Working  Capital  at  least  6  x  Liability  Coverage  Requirement 

Exhibit  2  shows  the  total  public  and 
private  costs  of  two  of  the  top  ten 
financial  tests  for  liability  coverage.  The 
least-cost  test.  Test  37,  is  very  easy  to 
pass.  It  requires  an  owner  or  operator  to 
have  $10  million  in  net  worth  and  to 
have  net  worth  one  times  the  liability 
coverage  requirement  (the  net  worth  of  a 
firm  can  be  applied  to  both  requirements 
simultaneously).  The  test  has  very  low 
private  costs  ^cause  almost  every  firm 
with  over  $10  million  in  net  worth  can 
pass  it  At  the  same  time,  although  every 
bankrupt  firm  in  the  Agency’s  sample  of 
firms  can  pass  the  test,  the  public  costs 
of  the  test  are  relatively  low.  Because 
public  costs  for  third  party  liability 
judgments  are  not  incurred  unless  a  firm 
goes  bankrupt  and  faces  a  liability 
judgment  which  are  both  low 
probability  events,  public  costs  of  the 
alternative  tests  are  relatively  low. 

The  Agency,  however,  does  not  prefer 
Test  37  because,  as  discussed  in  the 
previous  section,  tests  with  net  worth 
multiples  of  one  may  actually  lead  to 
more  substantial  public  costs  than 
shown  in  the  calculations  because  a 
liability  obligation  itself  may  cause 
bankruptcy.  While  the  probability  of  a 


liability  judgment  facing  a  bankrupt  firm 
is  low,  the  potential  amount  of  one 
incident  could  be  in  the  millions  of 
dollars,  causing  a  firm  with  low  net 
worth  ({.e^  $10  million)  to  declare 
bankruptcy.  In  such  a  case,  the  public 
costs  could  be  much  higher  than  the  $2.9 
million  shown  for  Test  37  in  Exhibit  2. 
While  the  Agency  recognizes  that  the 
nature  of  liability  coverage  may  dictate 
an  easier  test  than  for  closure  and  post¬ 
closure  care,  the  Agency  is  mandated  to 
protect  human  health  and  the 
environment,  and  thus  prefers  a  test  that 
is  less  likely  to  risk  a  failure  to  address 
significant  compensation  of  third  parties 
in  a  timely  manner. 

Thus,  the  Agency  prefers  Test  43.  a 
net  worth  additive  requirement  of  one. 
This  test,  like  Test  37,  is  a  minimal 
requirement  with  no  ratios.  It  has  high 
availability  to  viable  firms  (about  95 
percent  of  obligations  covered)  and  thus 
much  lower  private  costs  than  the 
current  test  (which  has  private  costs  of 
over  $30  million).  Test  43  also  provides 
assurance  that  a  firm  passing  the  test 
will  have  a  sufficient  cushion  of  net 
worth  to  prevent  a  liability  obligation 
from  causing  bankruptcy,  thus  it  is  more 


reliable  at  controlling  public  costs  than 
Test  37. 

However,  in  light  of  the  fact  that  Test 
37  is  the  lowest  cost  test,  the  Agency 
solicits  comment  on  both  Test  37  and 
Test  43.  The  Agency  has  developed 
proposed  regulatory  language  for  Test 
43.  If,  after  evaluating  public  comment 
the  Agency  decides  that  the  benefit  of 
Test  37  (lowest  cost  test)  outweighs  the 
benefits  of  Test  43  described  above,  the 
Agency  will  develop  regulatory 
language  for  Test  37  in  the  final  rule. 

4.  Financial  Test  for  Closure.  Post- 
Closure  Care,  and  Liability  Coverage 

The  Agency  also  analyzed  alternative 
tests  for  use  in  providing  financial 
assurance  for  the  combination  of 
closure,  post-closure  care,  and  liability 
coverage.  Under  the  current  regulations, 
firms  are  required  to  pass  the  financial 
test  for  closure  and  post-closure  care  in 
order  to  provide  coverage  for  the 
combination  of  closure,  post-closure 
care,  and  liability  coverage.  The  Agency 
examined  alternative  tests  for  the 
combined  obligations  to  determine 
whether  this  approach  is  still 
appropriate. 


Exhibit  3.— Results  of  Alternative  Financial  Tests  for  Closure/Post  Closure  Care  After  Providing  Liability 

Coverage 


Test 

Test  requirements 

Private  costs  (S 
thousarxis) 

Public  costs  ($ 
thousands) 

Total  costs  ($ 
thousands) 

C/PC-902 . 

Net  Worth  of  at  least  $10  Million  Plus  Net  Worth  in  the  amourrt  of  Closure,  PosF 
Closure  Care,  arxt  Liability  Cost  Estimate. 

Pass  Either  of  Two  Ratioe: 

—Cashflow  —  $10  Million/Total  Liabilities  >  0.10  or 
—Total  LiabUities/Net  Worth  <  1.5 

$13,052 

11,223 

27,368 

$4,181 

$17,233 

C/PC-95 _ _ j 

7,218 

18,441 

Current  Test . . 

Pass  Either  of  Two  Ratios; 

— Cashfkiw  —  (0.66  x  FR)/Tolal  Liabilities  >  0.10  or 
—Total  LiabiHliee/Net  Worth  <  1.5 

Net  Worth  at  least  1  x  Closure 

Post-Closure  Care,  ar>d  Liability  Cost  Estimates 

Net  Worth  of  at  least  $10  Million . . . . . 

8,889 

36,257 

1  Pass  Two  of  Three  Ratios: 

—Cashflow/Total  Liabilities  >  0.10 
—Total  Liabilities/Net  Worth  <  2.0 
—Current  Assets/Current  Liabilities  >  1.5 

Both  Net  Worth  and  Net  Working  Capital  at  least  6  x  Closure,  Post-Closure  Care, 
artd  Liability  Coet  Estimate 

Exhibit  3  shows  the  total  public  and 
private  costs  of  the  two  lowest  cost 
financial  tests  for  the  combined 
obligations.  The  lowest  cost  test.  Test 
902,  is  the  same  test  as  the  one  preferred 


by  the  Agency  for  closure  and  post¬ 
closure  care  only.  This  test  requires  a 
firm  to  pass  either  a  cash  flow  ratio  or  a 
leverage  ratio,  and  to  have  net  worth  at 
least  equal  to  the  total  cost  estimates  for 


closure  and  post-closure  care  and  the 
liability  coverage  requirement,  in 
addition  to  $10  million  in  net  worth  (an 
additive  requirement).  Test  95.  the 
second  lowest  cost  test,  requires  a  firm 
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to  pass  either  a  cash  flow  ratio  or  a 
leverage  ratio,  and  to  have  net  worth  of 
one  times  the  total  cost  estimates  for 
closure  and  post-closure  care  and  the 
liability  coverage  requirement  (a 
multiple  requirement). 

The  Agency  prefers  Test  902  for  firms 
using  the  test  to  cover  the  combination 
of  closure,  post-closure,  and  liability 
coverage.  This  test  was  the  lowest  cost 
test  when  the  combined  obligations 
were  imposed  on  sample  firms.  It  is  also 
consistent  with  the  Agency’s  current 
approach  of  requiring  the  closure/post¬ 
closure  requirements  to  be  passed  for 
firms  using  the  test  for  the  combination 
of  obligations.  Finally,  unlike  Test  95, 
Test  902  imposes  the  net  worth  additive 
requirement  and  thus  protects  against 
the  potential  for  increased  public  costs 
that  may  result  fi'om  a  closure,  post¬ 
closure,  or  liability  obligation  causing 
bankruptcy.  The  Agency  requests 
comment  on  its  proposed  decision  to 
adopt  Test  902  for  firms  using  the  test  to 
cover  the  combination  of  closure,  post¬ 
closure,  and  liability  coverage. 

The  Agency  has  developed  proposed 
regulatory  language  for  Test  902  but  also 
solicits  comment  on  Test  95.  If,  after 
evaluating  public  comment,  the  Agency 
decides  to  adopt  Test  95,  the  Agency 
will  develop  regulatory  language  for 
Test  95  in  the  final  rule. 

Commenters  should  note  that  the 
current  financial  tests  for  closure  and 
post-closure,  third  party  liability,  and 
combined  coverage  are  consistent  in 
approach  in  that  they  ail  have  a 
minimum  net  worth  additive 
requirement.  The  Agency  believes  that  a 
consistent  approach  among  the  three 
tests  is  desirable  and  assists  in 
implementation,  thus,  the  Agency  seeks 
to  adopt  revised  tests  with  a  consistent 
approach  as  well.  Commenters  should 
consider  consistency  in  approach  when 
evaluating  the  proposed  financial  tests 
described  above. 

5.  Bond  Rating  Alternative 

The  Agency  is  proposing  to  include  a 
bond  rating  alternative  in  the  revised 
financial  tests  for  closure  and  post¬ 
closure  and  for  liability  coverage.  As 
discussed  in  section  III.B.l.(e)  of  this 
preamble,  when  the  Agency  developed 
the  current  financial  tests  in  1981,  it 
included  a  bond  rating  alternative 
because  it  found  that  the  net  working 
capital  requirements  of  the  tests 
discriminated  against  electric  utilities. 
The  Agency  believed  that  an  investment 
grade  bond  rating  was  a  good 
demonstration  of  financial  strength 
because  it  reflected  the  expert  opinion 
of  the  bond  rating  service  and  the 
financial  community.  The  Agency  also 
believed  that  allowing  a  bond  rating 


alternative  would  enhance  the 
availability  of  the  financial  test  to 
financially  sound  firms  with  unusual 
characteristics  while  ensuring  that  firms 
passing  the  requirement  have  sufficient 
financial  strength  to  fund  the  potential 
costs  of  closure  and  post-closure  and 
third  party  liability. 

As  a  result  of  the  revisions  to  the 
financial  tests  that  are  proposed  today, 
the  Agency  believes  there  is  less  need 
for  a  bond  rating  alternative  than  there 
was  in  1981.  However,  bond  ratings 
reflect  the  expert  opinion  of  bond  rating 
services,  which  are  organizations  that 
have  established  credibility  in  the 
financial  community  for  their 
predictions.  And,  the  Agency  believes 
that  investment  grade  bond  ratings  are  a 
good  demonstration  of  financial 
strength.  Absent  a  compelling  indication 
that  bond  ratings  have  permitted 
inappropriate  companies  to  pass  the 
financial  test,  the  Agency  does  not 
believe  it  should  eliminate  a  market- 
oriented  option  currently  available  to 
the  regulated  community. 

As  part  of  the  bond  rating  alternative 
proposed  today,  the  Agency  is  also 
proposing  to  eliminate  the  requirement 
for  having  net  worth  equal  to  six  times 
the  amount  assured  and  replacing  this 
requirement  with  a  $10  million  additive 
requirement.  The  Agency  believes  that 
this  change  is  supported  by  the  analysis 
provided  in  connection  with  other 
revisions  to  the  ratio-based  financial 
test. 

The  Agency  solicits  comment  on  its 
proposal  to  include  bond  rating 
altenatives  in  the  financial  tests  for 
closure  and  post-closure  and  for  liability 
coverage. 

6.  Integration  with  Other  Programs  and 
Conforming  Changes 

Integration  with  Other  Programs.  The 
Agency  has  a  number  of  financial 
responsibility  programs  in  place  that 
allow  an  owner  or  operator  to  use  a 
financial  test  as  a  way  to  demonstrate 
financial  responsibility.  In  order  for  the 
subtitle  C  financial  test  to  effectively 
ensure  that  an  owner  or  operator  will 
not  go  bankrupt  without  fulfilling  his 
closure/post-closure  or  liability 
coverage  obligations,  the  financial 
strength  of  the  firm  must  be  sufficient  to 
cover  all  of  its  obligations,  including 
routine  business  expenditures  and 
environmental  obligations  under  ail 
Agency  programs.  If  the  financial  test 
criteria  do  not  require  a  firm  to  account 
for  all  financial  assurance  obligations 
under  all  programs,  a  firm  could  use  the 
same  financial  measures  to  demonstrate 
financial  strength  for  multiple  programs, 
which  could  undermine  the 
effectiveness  of  the  test.  For  example,  if 


a  firm  is  subject  to  financial 
responsibility  requirements  under  both 
subtitle  C  and  the  Underground 
Injection  Control  (UIC)  program  and 
uses  the  financial  test  to  demonstrate 
financial  responsibility  for  each  program 
separately,  the  firm  would  be 
demonstrating  only  that  it  could  afford 
the  obligations  of  each  program 
independently.  However,  if  the  firm 
incurred  costs  to  cover  closure  of  a  UIC 
well,  its  financial  position  could 
deteriorate  to  the  extent  that  it  could  not 
afford  any  subtitle  C  costs  despite  its 
ability  to  pass  the  test  for  those  costs 
alone. 

The  current  subtitle  C  financial  test 
requirements  require  owners  or 
operators  to  account  for  both  the 
subtitle  C  obligations  being  covered  by 
the  financial  test  and  plugging  and 
abandonment  costs  associated  with 
Class  I  UIC  wells  that  are  covered  by 
the  financial  test  allowed  under  40  CFR 
part  144.  Since  the  promulgation  of  the 
current  subtitle  C  financial  test,  the 
Agency  has  adopted  additional  financial 
assurance  requirements  applicable  to 
the  costs  of  closure  of  PCB  commercial 
storage  facilities  under  40  CFR  part  761, 
and  corrective  action  and  third-party 
liability  coverage  for  underground 
petroleum  storage  tanks  under  40  CFR 
part  280.  All  of  these  programs  included 
a  financial  test  as  an  allowable  financial 
assurance  mechanism. 

The  Agency  continues  to  believe  that 
the  effectiveness  of  the  subtitle  C 
financial  test  could  be  jeopardized  if  the 
obligations  of  other  financial  assurance 
programs  are  not  incorporated  into  the 
requirements  of  the  subtitle  C  financial 
test.  Thus,  the  Agency  is  proposing  to 
require  that  a  firm  using  the  financial 
test  for  subtitle  C  closure,  post-closure 
care,  or  liability  coverage  must  account 
for  all  obligations  also  covered  by  a 
financial  test  under  parts  144,  280,  and/ 
or  761.  Specifically,  a  firm  using  the 
subtitle  C  financial  test  must  have  net 
worth  of  $10  million  plus  net  worth  in 
the  amount  of  the  subtitle  C  closure, 
post-closure,  and  liability  obligations 
being  covered,  and  net  worth  in  the 
amount  of  any  obligations  being  covered 
by  a  financial  test,  including  those  under 
parts  144,  280,  and/or  761. 

Conforming  Changes.  As  noted  above, 
the  Agency  has  promulgated  financial 
responsibility  requirements  under  40 
CFR  part  144  for  Class  I  hazardous 
waste  underground  injection  facilities, 
part  280  for  underground  storage  tanks, 
and  part  761  for  PCB  commercial  storage 
facilities,  all  of  which  include  a  financial 
test  similar  or  identical  to  the  one 
included  under  RCRA  subtitle  C. 
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The  financial  assurance  requirements 
for  owners  and  operators  of 
underground  peb^eum  storage  tanks 
under  40  CFR  part  280  allow  the  use  of  a 
financial  test  for  providing  Hnancial 
assurance  for  the  costs  of  corrective 
action  and  third  party  liability  coverage. 
The  financial  test  in  part  280  includes 
two  alternative  sets  of  Hnancial  criteria 
that  may  be  used.  The  second 
alternative  (S  280.95(cKl))  allows  an 
owner  or  operator  to  satisfy  the  subtitle 
C  tinancial  test  for  liability  coverage 
(§  264.147(f)(1)).  As  a  result  of  this  rule, 
owners  and  operators  of  underground 
storage  tanks  wishing  to  use  the 
§  280.95(c)(1)  alternative  to  demonstrate 
third-party  liability  coverage  would 
have  to  meet  the  requirements  of  the 
revised  §  264.147(f)(1). 

40  CFR  part  761  requires  that 
commercial  storers  of  PCB  wastes 
demonstrate  financial  responsibility  for 
the  costs  of  closure  either  by  obtaining 
specific  financial  assurance  mechanisms 
(e.g.,  trust  funds,  letters  of  credit)  that 
will  ensure  that  funds  will  be  available 
to  cover  the  costs  of  closure,  or  by 
passing  a  specified  financial  test.  These 
pro\’isions  are  found  in  40  CFR  part 
761.65  (f)  and  (g).  The  financial 
assurance  mechanisms  in  the  PCB 
notification  and  manifesting  rule  are 
essentially  the  same  as  those  allowed  in 
40  CFR  parts  264  and  265  governing 
hazardous  waste  TSDFs.  TTie 
regulations  in  40  CFR  part  761,  in  fact, 
incorporate  sections  of  part  264  by 
reference,  including  §  264.143(f)  which 
covers  the  provisions  of  the  subtitle  C 
financial  test.  Therefore,  to  the  extent 
that  today’s  proposed  revisions  to  parts 
264  or  265  modify  the  requirements  that 
are  incorporated  by  reference  in  part 
761,  those  modifications  would  apply 
with  equal  force  and  effect  to  PCB 
commercial  storage  facilities  subject  to 
40  CFR  761.65  (f)  and  (g). 

The  Agency  is  not  proposing  changes 
to  the  financial  test  requirements  under 
40  CFR  part  144  regarding  Class  I 
underground  injection  facilities.  The 
Agency  is  still  assessing  the 
applicability  of  the  revised  Subtitle  C 
corporate  Bnancial  test  upon  owners  or 
operators  of  UlCs  and  may  propose  to 
adopt  the  revised  subtitle  C  corporate 
financial  test  at  a  later  date. 

7.  Combining  the  Financial  Test  with 
Other  Mechanisms 

The  current  subtitle  C  financial 
responsibility  requirements  for  closure 
and  post-closure  care  allow  owners  and 
operators  of  TSDFs  to  use  the  financial 
test  or  guarantee  to  cover  multiple 
facilities,  and  to  combine  the  use  of  the 
financial  test  with  another  mechanism 
(or  mechanisms)  to  cover  multiple 


facilities.  However,  the  regulations 
prohibit  combining  the  financial  test  or 
guarantee  with  another  mechanism  for 
one  particular  facility.  The  Agency  was 
concerned  that  if  a  Hrm  did  not  have 
sufficient  Hnancial  strength  to  cover  the 
full  amount  of  closure  and  post-closure 
care  for  a  facility,  there  could  be  a 
greater  risk  that  the  Rrm  would  go 
bankrupt  without  fulfilling  its 
obligations. 

The  Agency  is  proposing  to  amend 
this  requirement  to  allow  owners  and 
operators  to  combine  the  financial  test 
or  guarantee  with  any  other  mechanism 
for  a  particular  facility. 

The  Agency  does  not  believe  that 
combining  the  financial  test  or 
guarantee  with  another  mechanism  to 
demonstrate  financial  assurance  being 
provided  by  the  firm.  In  designing  a 
financial  test,  the  objective  is  to  ensure 
that  a  tirm  has  sufHcient  financial 
strength  to  cover  the  amount  of  financial 
obligations  being  covered  by  the  test. 
Therefore,  allowing  an  owner  or 
operator  to  use  a  Hnancial  test  for  part 
of  his  obligations  will  not  affect  the 
effectiveness  of  the  test  as  long  as 
another  instrument  is  used  to  cover  the 
balance  of  the  obligations. 

It  should  be  noted,  however,  that  the 
Agency  is  not  proposing  to  allow  the 
combining  of  a  financial  test  with  a 
guarantee  or  a  particular  facility.  The 
Agency  believes  that  where  the 
financial  test  is  the  only  mechanism 
relied  on  to  cover  the  costs  of  closure  or 
post-closure,  either  by  the  owner  or 
operator  itself  or  the  guarantor,  one  or 
the  other  should  have  the  requisite 
financial  strength  to  guarantee  those 
costs  for  the  entire  facility. 

rv.  Amendments  to  the  September  1, 
1988  Rule  Regarding  Third  Party 
Liability  Coverage 

A.  Background 

On  September  1, 1988,  the  Agency 
issued  a  tinal  rule  that  expanded  the 
instruments  available  to  owners  and 
operators  to  demonstrate  tinancial 
responsibility  for  third  party  liability. 

(see  53  FR  33938).  Prior  to  the  September 
1, 1988  rule,  the  RCRA  regulations  at  40 
CFR  264.147  allowed  the  use  of  a 
financial  test  or  a  parent  corporate 
guarantee  for  third  party  liability 
assurance;  the  Agency,  in  that 
rulemaking,  expanded  the  options  to 
include  the  letter  of  credit,  surety  bond, 
trust  fund,  and  non-parent  corporate 
guarantee.  The  September  1. 1988 
rulemaking  also  established  in 
§§  264.147  and  265.145  a  claims 
reporting  requirement  for  third-party 
claims. 


Chemical  Waste  Management,  Inc. 
(CWM)  challenged  several  provisions  of 
the  September  1. 1988  rulemaking,  in 
particular,  several  provisions  related  to 
the  letter  of  credit  and  the  claims 
reporting  requirement.  On  February  23, 
1990  the  parties  entered  into  a  Joint 
Stipulation  of  Settlement  in  which  the 
Agency  agreed  to:  (1)  Revise  the  claims 
reporting  requirement  of  §§  264.147  and 
265.147  to  clarify  the  type  of  claims  that 
must  be  reported;  (2)  amend  §  264.151(k) 
to  authorize  the  creation  of  a  standby 
trust  fund  for  owners  and  operators  who 
obtain  letters  of  credit  to  demonstrate 
liability  coverage;  and  (3)  issue  a 
correction  to  §  §  264.147(a)(2)  and 
265.147(a)(2)  to  insert  a  reference  to  the 
tinancial  test.  In  accordance  with  the 
February  23  settlement  agreement,  this 
notice  proposes  changes  to  the  claims 
reporting  requirement  of  §§  264.147  and 
265.147  and  the  use  of  a  standby  trust 
fund  under  §  264.151  (k).  The  technical 
correction  to  §§  264.147(a)(2)  and 
265.147(a)(2)  can  be  found  in  a 
correction  notice  published  elsewhere  in 
today's  issue. 

In  addition  to  the  changes  resulting 
from  the  settlement  agreement,  the 
Agency  is  proposing  to  amend 
§§  264.147(f)(6)  and  265.147(0(6)  to 
expand  the  instruments  available  to 
owners  and  operators  that  no  longer 
meet  the  requirements  of  the  financial 
test  for  liability  coverage. 

B.  Claims  Reporting  Requirement 

As  is  discussed  above,  the  September 
1, 1988  rule  established  in  |§  264.147 
and  265.147  a  requirement  that  owners 
and  operators  report,  in  writing,  to  the 
Regional  Administrator  whenever  (1)  A 
claim  for  bodily  injury  or  property 
damages  caused  by  the  operation  of  a 
hazardous  waste  management  facility  is 
made  against  the  owner,  operator,  or 
instrument  providing  financial 
assurance  for  liability  coverage;  and  (2) 
the  amount  of  tinancial  assurance  for 
liability  coverage  is  reduced.  In  its 
complaint  filed  in  response  to  the 
September  1, 1988  rulemaking.  CWM 
challenged  that  the  claims  reporting 
requirement,  as  worded,  was  overly 
broad  and  thereby  unduly  burdensome. 
CWM  pointed  out  that  it  required 
reporting  of  every  claim  filed  against  the 
owner  or  operator,  no  matter  how  valid. 

This  reporting  requirement  is  intended 
to  provide  the  Agency  with  early 
warning  of  potential  instrument  failure 
due  to  pending  claims  and  to  provide  the 
Agency  with  data  concerning  the 
incidence  of  third  party  claims.  Today’s 
notice  proposes  to  revise 
§§  264.147(a)(2),  264.147(b)(2). 
265.147(a)(2).  and  265.147(b)(2)  to  clarify 
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that  intent  and  require  reporting  of  third 
party  claims  only  when:  (1)  A  claim 
results  in  reduction  of  the  amount  of  an 
instrument;  (2)  a  Certification  of  Valid 
Claim  is  entered  between  the  owner  or 
operator  and  third  party  claimant;  or  (3) 
when  a  final  court  order  establishing  a 
judgment  is  issued.  The  Agency  believes 
that  this  revised  reporting  requirement 
would  allow  the  Agency  to  collect  the 
information  it  intended  to  collect 
without  being  unduly  burdensome. 

C.  Standby  Trust  for  Owners  and 
Operators  Who  Use  a  Letter  of  Credit  to 
Demonstrate  Liability  Coverage 

In  establishing  the  letter  of  credit  as 
an  instrument  available  for  third  party 
liability  coverage,  the  September  1, 1988 
rule  required,  in  §  §  264.147(h), 

265.147(h),  and  264.151(k),  that  owners 
or  operators  using  letters  of  credit 
demonstrate  liability  coverage  to 
designate  third-party  claimants  as 
beneficiaries  in  the  event  of  a  valid 
claim.  As  promulgated,  those  provisions 
required  the  issuer  of  the  letter  to 
determine  whether  a  claim  is  valid  and 
should  be  paid.  In  accordance  with  the 
February  23  settlement  agreement, 
today's  notice  proposes  to  amend  the 
letter  of  credit  requirements 
(§§  264.147(h)  and  265.147(h))  and  the 
language  of  the  letter  of  credit 
mechanism  (§  264.151(k))  to  allow  for 
the  creation  of  the  standby  trust  fund 
and  the  designation  of  an  independent 
trustee  as  beneficiary.  As  a  result  of  this 
change,  the  trustee,  rather  than  the 
issuer  of  the  letter  of  credit,  would  be 
responsible  for  distributing  funds  to  the 
claimants  when  a  claim  for  damages  is 
filed  against  the  owner  or  operator.  The 
proposed  rule  would  also  add  new 
sections  in  264.147(1),  265.147(1)  and 
264.151(n)  relating  specifically  to  the 
requirements  and  instrument  language 
of  the  standby  trust.  The  Agency 
believes  that  these  revisions  would 
make  the  letter  of  credit  more  available 
to  owners  and  operators  without 
reducing  its  integrity. 

D.  Instruments  Available  to  Owners  and 
Operators  that  no  Longer  Meet  the 
Requirements  of  the  Financial  Test 

The  Agency  is  also  proposing 
conforming  changes  to  §  §  264.147(f)(6) 
and  265.147(f)(6).  Those  provisions 
currently  require  owners  or  operators 
that  have  been  using  the  financial  test  to 
assure  for  third  party  liability,  but  no 
longer  meet  the  requirements  of  the  test, 
to  obtain  insurance.  Today's  proposal 
would  expand  the  available  instruments 
to  allow  those  owners  and  operators  to 
obtain  insurance  or  a  letter  of  credit, 
surety  bond,  trust  fund,  or  a  guarantee. 
This  proposed  change  is  a  conforming 


change  that  implements  the  intent  of  the 
September  1, 1988  rule  expanding  the 
allowable  instruments  for  third  party 
liability  coverage. 

V.  Release  from  Financial  Assurance 
Requirements  for  Closure 

The  current  RCRA  regulations  at 
§§  264.119(b)  and  265.119(b)  require 
owners  and  operators  to  record 
notations  on  property  deeds  within  60 
days  of  certifying  closure  and  submit  to 
the  Regional  Administrator  a 
certification  that  the  deed  notation  has 
been  recorded.  The  deed  notation  is 
designed  to  notify  potential  buyers  that 
the  land  has  been  used  to  manage 
hazardous  wastes  and  that  its  use  is 
restricted  under  40  CFR  subpart  G 
regulations. 

At  the  same  time,  §  §  264.143(i)  and 
265.143(h)  provide  that  the  Regional 
Administrator  will  release  owners  and 
operators  from  financial  assurance 
requirements  within  60  days  of  receiving 
certification  that  final  closure  has  been 
completed  in  accordance  with  the 
approved  closure  plan  (unless  the 
Regional  Administrator  has  reason  to 
believe  that  final  closure  has  not  been 
completed  in  accordance  with  the 
approved  closure  plan).  There  is 
currendy  no  explicit  language  stating 
that  release  from  financial  assurance 
requirements  is  conditioned  upon  a 
demonstration  that  the  owner  or 
operator  has  fully  complied  with  the 
requirements  of  §  §  264.119(b)  and 
265.119(b). 

Today's  proposal  would  explicitly 
require  that  the  owner  or  operator  fully 
comply  with  any  applicable  provisions 
of  §§  264.119(b)  or  265.119(b)  before 
being  released  from  financial  assurance 
obligations  under  current  §  §  264.143(i) 
and  265.143(h).  While  this  requirement 
would  impose  no  additional  regulatory 
burden  on  owners  or  operators,  the 
Agency  believes  it  would  assure  prompt 
compliance  with  §  §  264.119(b)  and 
265.119(b). 

VI.  The  Expanded  Guarantee  for 
Demonstrating  Financial  Assurance  for 
Closure  and  Post-Closure  Care 

The  Agency  is  proposing  in  this  notice 
to  amend  the  requirements  for  the 
guarantee  for  closure  and  post-closure 
care  to  allow  guarantees  to  be  provided 
by  a  non-parent  firm. 

The  use  of  a  parent  corporate 
guarantee  for  liability  coverage  was 
authorized  in  an  interim  final  rule  on 
July  11, 1986  (51  FR  5350)  and 
promulgated  as  a  final  regulation  on 
November  18, 1987  (52  FR  44314), 

Several  commenters  on  the  interim  final 
rule  urged  EPA  to  allow  non-parent 
firms  to  provide  guarantees.  After 


analyzing  the  validity  and  enforceability 
of  guarantee  contracts  by  non-parent 
firms,  the  Agency,  in  the  September  1, 
1988  rulemaking  discussed  in  section  III 
of  this  preamble,  authorized  guarantees 
for  third-party  liability  coverage 
provided  by  (1)  corporate  grandparents, 
(2)  corporate  “sibling"  firms,  and  (3) 
firms  with  a  “substantial  business 
relationship"  with  the  owner  or 
operator.  Further  discussion  of  the  non¬ 
parent  guarantee  can  be  found  in  the 
September  1, 1988  rule  (53  FR  33938). 

Since  authorizing  the  non-parent 
guarantee  as  an  allowable  mechanism 
for  third  party  liability  coverage,  the 
Agency  has  received  many  requests  to 
extend  its  use  to  closure  and  post¬ 
closure  care  financial  responsibility 
requirements,  including  the  petition 
submitted  by  NSWMA  and  discussed 
earlier  in  this  notice.  Today's  notice 
proposes  a  conforming  change  to 
§§  264.143,  264.145,  265.143,  and  265.145 
to  allow  the  same  non-parent  guarantee 
for  closure  and  post-closure  as  is 
currently  allowed  for  third-party 
liability. 

VII.  Automated  Financial  Responsibility 
Reporting  System 

In  addition  to  the  regulatory 
provisions  proposed  today,  the  Agency 
is  considering  the  development  of  an 
automated  financial  responsibility 
reporting  system.  Using  information 
from  public  databases,  such  a  system 
could  perform  many  activities  including 
updating  cost  estimates  for  inflation, 
calculating  the  financial  test,  and 
verifying  that  the  value  of  another 
instrument  matches  the  cost  estimate. 
Since  the  system  could  use  public 
databases,  it  could  significantly  reduce 
the  administrative  burden  on  the 
regulated  community  as  well  as  on  the 
States  and  the  Agency.  Such  a  system 
could  also  track  obligations  of  multistate 
firms  in  all  states  and  provide 
comprehensive  and  consistent 
information  about  those  firms  to  the 
Agency  and  the  states.  The  Agency 
today  solicits  comment  on  the  utility  of 
developing  an  automated  financial 
responsibility  reporting  system. 

VIII.  State  Authorization 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization). 
Following  authorization,  the  Agency 
retains  enforcement  authority  under 
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sections  3008,  7003,  and  3013  of  RCRA, 
although  authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  Federal 
program.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  a  State  where  the  State  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obligated  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 

In  contrast,  under  section  3006(g]  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
requirements  and  prohibitions  apply  in 
authorized  States  in  the  interm. 

B.  Effect  of  Rule  on  State  Authorizations 

Today’s  rule  proposes  standards  that 
would  not  be  effective  in  authorized 
States  since  the  requirements  would  not 
be  imposed  pursuant  to  the  HSWA. 

Thus,  the  requirements  would  be 
applicable  only  in  those  States  that  do 
not  have  final  authorization.  In 
authorized  States,  the  requirements 
would  not  be  applicable  until  the  State 
revises  its  program  to  adopt  equivalent 
requirements  under  State  law. 

In  general,  40  CFR  271.21(e)(2) 
requires  States  that  have  final 
authorization  to  modify  their  programs 
to  reflect  Federal  program  changes  and 
to  subsequently  submit  the 
modifications  to  EPA  for  approval.  It 
should  be  noted,  however,  that 
authorized  States  are  only  required  to 
modify  their  programs  when  EPA 
promulgates  Federal  standards  that  are 
more  stringent  or  broader  in  scope  than 
the  existing  Federal  standards.  Section 
3009  of  RCRA  allows  States  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program.  For  those  Federal 
program  changes  that  are  less  stringent 
or  reduce  the  scope  oT  the  Federal 
program.  States  are  not  required  to 
modify  their  programs  (See  40  CFR 
271.1(i)). 


Several  provisions  in  today's 
proposed  rule  are  more  stringent  than 
the  current  Federal  program.  Because 
the  Agency  believes  that  today's 
proposed  revisions  to  the  corporate 
financial  test  at  §§  264.143(f)  (1)  and  (2), 
264.145(f)  (1)  and  (2),  264.147(f)  (1), 
265.143(e)  (1)  and  (2).  265.145(e)  (1)  and 
(2),  and  265.147(f)(1),  and  the 
corresponding  revisions  to  the 
instruments  at  264.151  (f)  and  (g),  would 
result  in  a  test  that  would  screen 
potentially  bankrupt  Hrms  more 
effectively  than  the  current  test,  the 
Agency  is  classifying  those  revisions  as 
more  stringent  than  the  current  federal 
program.  As  a  result,  an  authorized 
State  that  allows  a  financial  test  to 
demonstrate  financial  responsibility  for 
closure  and  post-closure  care  or  third- 
party  liability  coverage  would  have  to 
modify  its  program  to  adopt  this  or  an 
equivalent  test  in  accordance  with  the 
deadlines  specified  in  40  CFR  part  271. 
An  authorized  State  that  does  not  allow 
use  of  a  financial  test  would  not  be 
required  to  adopt  one  as  a  result  of 
today’s  proposed  rule. 

In  addition,  today’s  proposed 
revisions  to  §§  2264.119(b)(2).  264.143(i), 
265.119(b)(2).  and  265.143(h),  which 
provide  that  release  from  financial 
responsibility  requirements  be 
conditioned  on  compliance  with  the 
deed  notification  requirements,  are  more 
stringent  than  the  current  program 
requirements. 

40  CFR  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  more 
stringent  Federal  program  changes  and 
must  subsequently  submit  the 
modification  to  EPA  for  approval.  The 
deadline  by  which  a  State  must  modify 
its  program  to  adopt  the  more  stringent 
provisions  of  today’s  proposed  rule  will 
be  determined  by  the  date  of 
promulgation  of  the  final  rule  in 
accordance  with  §  271.21(e).  This 
deadline  can  be  extended  in  exceptional 
cases  (40  CFR  271.21(e)(3)).  Once  EPA 
approves  the  revision,  the  State 
requirements  become  subtitle  C  RCRA 
requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today’s 
rule.  These  State  requirements  have  not 
been  assessed  against  the  Federal 
regulations  being  proposed  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  these 
requirements  in  lieu  of  the  Agency  until 
the  State  requirements  are  approved.  Of 
course.  States  with  existing  standards 
may  continue  to  administer  and  enforce 
their  standards  as  a  matter  of  State  law. 


States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
standards  are  not  required  to  include 
standards  equivalent  to  these  standards 
in  their  application.  However,  the  State 
must  modify  its  program  by  the 
deadlines  set  forth  in  §  271.21(e).  States 
that  submit  official  applications  for  final 
authorization  12  months  after  the 
effective  date  of  those  standards  must 
include  standards  in  their  application.  40 
CFR  271.3  sets  forth  the  requirements  a 
State  must  meet  when  submitting  its 
final  authorization  application. 

The  provisions  of  today’s  rule  that 
would  expand  the  allowable 
instruments  for  demonstrating  financial 
assurance  are  less  stringent  than  the 
current  program.  Those  proposed 
revisions  are:  (1)  Revisions  to 
§§  264.147(h)  (4)  and  (5).  265.147(h)  (4) 
and  (5),  and  264.151(k),  and  addition  of 
new  section  264.151(n).  which  would 
provide  for  the  use  of  a  stand-by  trust 
with  the  letter  of  credit  to  demonstrate 
financial  assurance  for  liability 
coverage  requirements;  (2)  revisions  to 
§§  264.143(f)(10).  264.145(0(11), 
265.143(e)(10).  and  265.145(e)(ll).  which 
would  extend  the  use  of  the  expanded 
guarantee  to  closure  and  post-closure 
care  financial  assurance,  and  the 
corresponding  modified  instrument  at 
§  264.151(h);  (3)  revisions  to 
§§  264.143(g).  264.145(g).  265.143(f).  and 
265.145(f),  which  would  allow  the 
combining  of  the  financial  test  or 
guarantee  with  another  instrument  to 
demonstrate  financial  assurance  at  a 
single  facility;  and  (4)  revisions  to 
§§  264.147(f)(6)  and  265.147(f)(6),  which 
would  expand  the  mechanisms 
available  to  owners  and  operators  that 
no  longer  meet  the  requirements  of  the 
financial  test  for  liability  coverage.  For 
these  Federal  program  changes  that  are 
less  stringent  or  would  reduce  the  scope 
of  the  Federal  program,  an  authorized 
State  would  not  be  required  to  modify 
its  authorized  program.  If  the  State  does 
modify  its  program,  EPA  must  approve 
the  modification  for  the  State 
requirements  to  become  subtitle  C 
RCRA  requirements. 

The  September  1, 1988  rule  related  to 
liability  coverage  established  a  claims 
reporting  requirement  at  §5  264.147(a)(7) 
and  (b)(7)  and  265.147(a)(7)  and  (b)(7). 

The  preamble  characterized  all 
provisions  of  that  rule  as  less  stringent 
and,  therefore,  authorized  States  were 
not  required  to  adopt  the  new 
provisions,  including  the  claims 
reporting  requirement.  However,  upon 
further  consideration  the  Agency  has 
determined  that  this  claims  reporting 
requirement  is,  in  fact,  more  stringent 
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than  the  Federal  prograna  in  effect  at 
that  time. 

Became  the  claims  reputing 
requirement  of  fi  264.147(aH2), 
2d4.147(bK2).  265.147(aK2).  and 
265.147(b)(2)  was  more  stringent  than 
the  Federal  program  in  place  prior  to  the 
September  1, 1988  rule.  States  shoukl 
have  been  required  to  modify  their 
programs  to  include  it  in  order  to 
maintain  an  equivalent  program.  In 
accordance  with  §  271.21(eK2).  the 
deadline  for  States  to  modify  their 
programs  to  reflect  changes  adopted  on 
September  1, 1988  was  )i^y  1, 1^0. 
However,  the  States  were  not  notified  of 
this  obligation  since  the  rule  was 
originally  classified  as  less  stringent 
Because  of  the  confusion  related  to  the 
stringency  characterization  of  the  claims 
reporting  requirement  and  the  fact  that 
the  Agency  is  in  the  process  of  clarifying 
that  requirement  the  Agency  will,  for 
State  authorization  purposes,  treat  the 
claims  reporting  requirement  of  the 
September  1, 1988  ride  as  if  it  were 
promulgated  on  the  date  that  the  final 
clarified  version  is  promulgated.  States 
that  have  not  yet  adopted  the  reporting 
requirement  cd  the  September  1, 1988 
rule  should  not  do  so  but  should  adopt 
the  clarified  version  when  promulgated. 
The  deadline  for  adopting  the  (vovision 
will  be  the  applicable  deadline  under 
§  271.21(e)(2)  for  the  final  rule 
promulgating  the  clarified  reporting 
requirement  States  that  wish  to  adopt 
other  provisions  of  the  September  1. 

1988  rule  may  do  so  and  may  apply  for 
authorization  for  those  provisions  at  any 
time. 

The  revisions  to  the  claims  reporting 
requirement  that  are  proposed  today, 
however,  are  less  stringent  than  the 
current  claims  reporting  requirement  at 
§§  264.147  (a)(7)  and  (b)(7)  and  265.147 
(a)(7)  and  (b)(7)  promulgated  in  the 
September  1, 19^  rule.  Therefore,  States 
that  have  already  adopted  the  current 
claims  reporting  requirement  would  not 
be  required  to  adopt  the  clarified 
reporting  requirement. 

States  whose  programs  have  been 
modified  to  adopt  the  current  claims 
reporting  requirement  but  wish  to  adopt 
the  less  stringent  clarified  reporting 
requirement  should  follow  the  deadlines 
(rf  40  CFR  271.21(e)(2)  for  the  final  rule 
promulgating  the  darified  reporting 
requirement 

IX.  REGULATORY  ANALYSIS 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  FPA 
must  determine  whether  a  regulatkm  is 
"maior”  and  thus  whether  it  must 
prepare  and  consider  a  Regulatory 


Impact  Analysis  in  connection  with  the 
rule.  Today’s  rule  is  not  ma)or  because  it 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  an  increase  in  costs  fx 
prices  to  industry.  There  will  be  no 
adverse  impact  on  the  ability  of  U.S.- 
based  enterjHises  to  compete  with 
foreign-bas^  enterprises  in  domestic  or 
export  markets.  Therefore  the  Agency 
has  not  prepared  a  Regulatory  In^iact 
Analysis  for  today’s  rule.  This  rule  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  in  accordance 
with  Executive  Order  12291. 

B.  Reguhtory  Flexibility  Act 

Under  the  Regiilatory  Flexibility  AcL  5 
U.S.C  601  et  seq.  at  the  time  an  Agency 
publishes  a  proposed  or  final  rule,  it 
must  prepare  a  Regulatory  Flexibility 
Analysis  that  describes  the  impact  of 
the  rule  on  small  entities,  unless  the 
Administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Today’s  rule  modifies  the 
Corporate  Financial  Test  such  that  a 
greater  number  of  viable  firms  may  pass 
the  test  while  excluding  those  firms 
which  become  bankrupt  than  the 
previous  test.  Therefore,  pursuant  to  5 
U.S.C.  601b,  I  certify  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Dated:  June  17. 1991. 

WilBam  K.  Reilly, 

Administrator. 

List  of  Subjects 
40  CFR  264 

Hazardous  Waste  Insurance, 

Reporting  and  recordkeeping 
requirements. 

40CFR265 

Hazardous  Waste  Insurance, 

Reporting  and  recordkeeping 
requirements. 

40  CFR  280 

Hazardous  substances.  Hazardous 
waste. 

40  CFR  761 

Environmental  Protection,  Hazardous 
substances,  Polychlorinated  biphenyls 
(PCB's),  Reporting  and  Recordkeeping 
requirements. 

40  CFR  part  264  is  amended  as 
follows: 


PART  264-STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL 
FACILITIES 

1.  'The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  6905,  e912(a).  6924  and 
6925. 

2.  Section  264.119  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (b)(2)  to  read  as  follows: 

§  264.119  Post-dosurs  notices. 
***** 

(b)  *  *  * 

(2)  *  *  *  The  Regional  Administrator 
shall  not  release  the  ownm*  or  operator 
from  financial  assurance  requirements 
under  $  264.143(i)  until  the  owner  or 
operator  has  complied  with  the 
provisions  of  this  paragraph. 
***** 

3.  Section  264.143  is  amended  by 
revising  paragraphs  (f)(1)  and  (f)(2),  the 
introductory  text  of  paragraph  (f)(10). 
and  paragraphs  (g)  and  (i)  to  read  as 
follows: 

§  264.143  Financial  assurance  for  closure. 
***** 

(f)  Financial  test  and  guarantee  for 
closure.  (1)  An  owner  or  operator  may 
satisfy  the  requirements  of  this  section 
by  demonstrating  that  he  passes  a 
financial  test  as  specified  in  this 
paragraph.  To  pass  this  test  the  owner 
or  operator  must  meet  the  criteria  of 
either  paragraph  (f)(1)  (i)  or  (ii)  of  this 
section. 

(i)  The  owner  or  operator  must  have: 

(A)  Either  a  ratio  of  total  liabilities  to 
net  worth  less  than  1.5;  or,  a  ratio  of  the 
sum  of  net  income  plus  depreciation, 
depletion  and  amortization,  minus  $10 
million,  to  total  liabilities  greater  than 
0.10;  and 

(B)  Tangible  net  worth  greater  than 
the  sum  of  the  current  closure  and  post- 
closure  cost  estimates  and  any  other 
obligations  covered  by  a  financial  test 
plus  $10  million;  and 

(C)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  current  closure  and  post-closure 
cost  estimates  and  any  other  obligations 
covered  by  a  financial  test. 

(ii)  The  owner  or  operator  must  have: 

(A)  a  current  rating  for  his  most 
recent  bond  issuance  of  AAA,  AA,  A,  or 
BBB  as  issued  by  Standard  and  PotH^s  or 
Aaa,  Aa,  A  or  Baa  as  issued  by 
Moody’s;  and 

(B)  Tangible  net  worth  greater  than 
the  sum  of  the  current  closure  and  post- 
closure  cost  estimates  and  any  other 
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obligations  covered  by  a  financial  test 
plus  $10  million:  and 

(C)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  the  current  closure  and  post¬ 
closure  cost  estimates  and  any  other 
obligations  covered  by  a  financial  test. 

(2)  The  phrase  “current  closure  and 
post-closure  cost  estimates”  as  used  in 
paragraph  (f)(1)  of  this  section  refers  to 
the  cost  estimates  required  to  be  shown 
in  paragraphs  1-7  of  the  letter  from  the 
owner’s  or  operator’s  chief  financial 
officer  (264.151(f)). 
***** 

(10)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  written  guarantee.  The 
guarantor  must  be  the  direct  or  higher- 
tier  parent  corporation  of  the  owner  or 
operator,  a  firm  whose  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator,  or 
a  firm  with  a  "substantial  business 
relationship”  with  the  owner  or 
operator.  The  guarantor  must  meet  the 
requirements  for  owners  or  operators  in 
paragraphs  (f)  (1)  through  (8)  of  this 
section  and  must  comply  with  the  terms 
of  the  guarantee.  The  wording  of  the 
guarantee  must  be  identical  to  the 
wording  specified  in  §  264.151(b).  A 
certified  copy  of  the  guarantee  must 
accompany  the  items  sent  to  the 
Regional  Administrator  as  specified  in 
paragraph  (f)(3)  of  this  section.  One  of 
these  items  must  be  the  letter  from  the 
guarantor’s  chief  financial  officer.  If  the 
guarantor’s  parent  corporation  is  also 
the  parent  corporation  of  the  owner  or 
operator,  the  letter  must  describe  the 
value  received  in  consideration  of  the 
guarantee.  If  the  guarantor  is  a  firm  with 
a  “substantial  business  relationship” 
with  the  owner  or  operator,  this  letter 
must  describe  this  “substantial  business 
relationship”  and  the  value  received  in 
consideration  of  the  guarantee.  The 
terms  of  the  guarantee  must  provide 
that: 

***** 

(g)  Use  of  multiple  financial 
mechanisms.  An  owner  or  operator  may 
satisfy  the  requirements  of  this  section 
by  establishing  more  than  one  financial 
mechanism  per  facility.  These 
mechanisms  are  limited  to  trust  funds, 
surety  bonds  guaranteeing  payment  into 
a  trust  fund,  letters  of  credit,  insurance, 
and  financial  test  and  guarantee,  except 
that  the  financial  test  and  guarantee 
may  not  be  combined.  The  mechanisms 
must  be  as  specified  in  paragraphs  (a), ' 
(b),  (d).  (e),  and  (f),  respectively,  of  this 
section,  except  that  it  is  the  combination 
of  mechanisms  rather  than  the  single 
mechanism  that  must  provide  financial 


assurance  for  an  amount  at  least  equal 
to  the  cost  estimate.  If  an  owner  or 
operator  uses  a  trust  fund  in 
combination  with  a  surety  bond  or  letter 
of  credit,  he  may  use  the  trust  fimd  as 
the  standby  trust  fund  for  the  other 
mechanism.  A  single  trust  fund  may  be 
established  for  two  or  more 
mechanisms.  The  Regional 
Administrator  may  use  any  or  all  of  the 
mechanisms  to  provide  for  closure  of  the 
facility. 

***** 

(i)  Release  of  the  owner  or  operator 
from  the  requirements  of  this  section. 
Within  60  days  after  receiving 
certifications  from  the  owner  or  operator 
and  an  independent  registered 
professional  engineer  that  final  closure 
has  been  completed  in  accordance  with 
the  approved  closure  plan,  and,  for 
facilities  subject  to  §  264.119,  after 
receiving  the  certification  required 
under  §  264.119(b)(2),  the  Regional 
Administrator  will  notify  the  owner  or 
operator  in  writing  that  he  is  no  longer 
required  by  this  section  to  maintain 
financial  assurance  for  final  closure  of 
the  facility,  unless  the  Regional 
Administrator  has  reason  to  believe  that 
final  closure  has  not  been  in  accordance 
with  the  approved  closure  plan  or  that 
the  owner  or  operator  has  failed  to 
comply  with  the  applicable 
requirements  of  §  264.119.  The  Regional 
Administrator  shall  provide  the  owner 
or  operator  a  detailed  written  statement 
of  any  such  reason  to  believe  that 
closure  has  not  been  in  accordance  with 
the  approved  clo8iu«  plan  or  that  the 
owner  or  operator  has  failed  to  comply 
with  the  applicable  requirements  of 
§  264.119. 

4.  Section  264.145  is  revised  by 
amending  paragraphs  (f)(1)  and  (f)(2), 
the  introductory  text  of  paragraph 
(f)(ll),  and  paragraph  (g)  to  read  as 
follows: 

§  264.145  Financial  assurance  for  post- 
ciosure  care. 

***** 

(f)  Financial  test  and  guarantee  for 
post-closure  care.  (1)  An  owner  or 
operator  may  satisfy  the  requirements  of 
this  section  by  demonstrating  that  he 
passes  a  financial  test  as  specified  in 
this  paragraph.  To  pass  this  test  the 
owner  or  operator  must  meet  the  criteria 
of  either  paragraph  (f)(1)  (i)  or  (ii)  of  this 
section. 

(i)  The  owner  or  operator  must  have: 

(A)  Either  a  ratio  of  total  liabilities  to 
net  worth  less  than  1.5;  or,  a  ratio  of  the 
sum  of  net  income  plus  depreciation, 
depletion  and  amortization,  minus  $10 
million,  to  total  liabilities  greater  than 
0.10;  and 


(B)  Tangible  net  worth  greater  than 
the  sum  of  the  current  closure  and  post¬ 
closure  cost  estimates  and  any  other 
obligations  covered  by  a  financial  test 
plus  $10  million;  and 

(C)  Assets  located  in  the  United 
States  amoimting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  current  ciosure  and  post-closure 
cost  estimates  and  any  other  obligations 
covered  by  a  financial  test. 

(ii)  The  owner  or  operator  must  have: 

(A)  A  current  rating  for  his  most 
recent  bond  issuance  of  AAA,  AA,  A,  or 
BBB  as  issued  by  Standard  and  Poor’s  or 
Aaa,  Aa.  A  or  Baa  as  issued  by 
Moody’s;  and 

(B)  Tangible  net  worth  greater  than 
the  sum  of  the  current  closure  and  post¬ 
closure  cost  estimates  and  any  other 
obligations  covered  by  a  financial  test 
plus  $10  million;  and 

(C)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  the  current  closure  and  post¬ 
closure  cost  estimates  and  any  other 
obligations  covered  by  a  financial  test 

(2)  The  phrase  “ctirrent  closure  and 
post-closure  cost  estimates”  as  used  in 
paragraph  (f)(1)  of  this  section  refers  to 
the  cost  estimates  required  to  be  shown 
in  paragraphs  1-7  of  the  letter  from  the 
owner’s  or  operator’s  chief  financial 
officer  (264.151(f)). 

***** 

(11)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  written  guarantee.  The 
guarantor  must  be  the  direct  or  higher- 
tier  parent  corporation  of  the  owner  or 
operator,  a  firm  whose  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator,  or 
a  firm  with  a  “substantial  business 
relationship”  with  the  owner  or 
operator.  'iTie  guarantor  must  meet  the 
requirements  for  owner  or  operators  in 
paragraphs  (f)  (1)  through  (9)  of  this 
section  and  must  comply  with  the  terms 
of  the  guarantee.  The  wording  of  the 
guarantee  must  be  identical  to  the 
wording  specified  in  §  264.151(h).  A 
certified  copy  of  the  guarantee  must 
accompany  the  items  sent  to  the 
Regional  Administrator  as  specified  in 
paragraph  (f)(3)  of  this  section.  One  of 
these  items  must  be  the  letter  from  the 
guarantor’s  chief  financial  officer.  If  the 
guarantor’s  parent  corporation  is  also 
the  parent  corporation  of  the  owner  or 
operator,  the  letter  must  describe  the 
value  received  in  consideration  of  the 
guarantee.  If  the  guarantor  is  a  firm  with 
a  “substantial  business  relationship” 
with  the  owner  or  operator,  this  letter 
must  describe  this  “substantial  business 
relationship”  and  the  value  received  in 
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consideration  of  the  guarantee.  The 
terms  of  the  guarantee  must  provide 
that: 

***** 

(g)  Use  of  multiple  financial 
mechanisms.  An  owner  or  operator  may 
satisfy  the  requirements  of  this  section 
by  establishing  more  than  one  financial 
mechanism  per  facility.  These 
mechanisms  are  limited  to  trust  funds, 
surety  bonds  guaranteeing  payment  into 
a  trust  fund,  letters  of  credit,  insurance, 
and  Hnancial  test  and  guarantee,  except 
that  the  Hnancial  test  and  guarantee 
may  not  be  combined.  The  mechanisms 
must  be  as  speciHed  in  paragraphs  (a), 
(b),  (d),  (e),  and  (f).  respectively,  of  this 
section,  except  that  it  is  the  combination 
of  mechanisms  rather  than  the  single 
mechanism  that  must  provide  Hnancial 
assurance  for  an  amount  at  least  equal 
to  the  cost  estimate.  If  an  owner  or 
operator  uses  a  trust  fund  in 
combination  with  a  surety  bond  or  letter 
of  credit,  he  may  use  the  trust  fund  as 
the  standby  trust  fund  for  the  other 
mechanism.  A  single  trust  fund  may  be 
established  for  two  or  more 
mechanisms.  The  Regional 
Administrator  may  use  any  or  all  of  the 
mechanisms  to  provide  for  post-closure 
of  the  facility. 

***** 

5.  Section  264.147  is  amended  by 
revising  paragraphs  (a)(7),  (b)(7),  (f)(1), 
and  (f)(6]  and  by  adding  new  paragraphs 

(h)(4)  and  (h)(5)  to  read  as  follows: 

§  264.147  Liability  requirements. 

(a)*  *  * 

(7)  An  owner  or  operator  shall  notify 
the  Regional  Administrator  in  writing 
w'ithin  30  days  whenever: 

(i)  A  claim  results  in  a  reduction  in  the 
amount  of  Hnancial  assurance  for 
liability  coverage  provided  by  a 
Hnancial  instrument  authorized  in 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section;  or 

(ii)  A  Certification  of  Valid  Claim  for 
bodily  injury  or  property  damages 
caused  by  a  sudden  or  non-sudden 
accidental  occurrence  arising  Horn  the 
operation  of  a  hazardous  waste 
treatment,  storage,  or  disposal  facility  is 
entered  between  the  owner  or  operator 
and  third-party  claimant  for  liability 
coverage  under  paragraphs  (a)(1) 
through  (a)(6)  of  this  section;  or 

(iii)  A  Hnal  court  order  establishing  a 
judgment  for  bodily  injury  or  property 
damage  caused  by  a  sudden  or  non¬ 
sudden  accidental  occurrence  arising 
from  the  operation  of  a  hazardous  waste 
treatment,  storage,  or  disposal  facility  is 
issued  against  the  owner  or  operator  or 
an  instrument  that  is  providing  Hnancial 
assurance  for  liability  coverage  under 


paragraphs  (a)fl)  through  (a)(6)  of  this 
section. 

(b)  *  *  ‘ 

(7)  An  owner  or  operator  shall  notify 
the  Regional  Administrator  in  writing 
within  30  days  wheneven 

(i)  A  claim  results  in  a  reduction  in  the 
amount  of  Hnancial  assurance  for 
liability  coverage  provided  by  a 
Hnancial  instrument  authorized  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section;  or 

(ii)  A  CertiHcation  of  Valid  Claim  for 
bodily  injury  or  property  damages 
caused  by  a  sudden  or  non-sudden 
accidental  occurence  arising  from  the 
operation  of  a  hazardous  waste 
treatment,  storage,  or  disposal  facility  is 
entered  between  the  owner  or  operator 
and  third-party  claimant  for  liability 
coverage  under  paragraphs  (b)((l) 
through  (b)(6)  of  this  section;  or 

(iii)  A  Hnal  court  order  establishing  a 
judgment  for  bodily  injury  or  property 
damage  caused  by  a  sudden  or  non¬ 
sudden  accidental  occurrence  arising 
from  the  operation  of  a  hazardous  waste 
treatment,  storage,  or  disposal  facility  is 
issued  against  the  owner  or  operator  or 
an  instrument  that  is  providing  Hnancial 
assurance  for  liability  coverage  under 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section. 

***** 

(f)  Financial  test  for  liability 
coverage.  (1)  An  owner  or  operator  may 
satisfy  the  requirements  of  this  section 
by  demonstrating  that  he  passes  a 
Hnancial  test  as  speciHed  in  this 
paragraph.  To  pass  this  test  the  owner 
or  operator  must  meet  the  criteria  of 
paragraph  (f)(l)(i)  or  (f)(l)(ii)  of  this 
section. 

(i)  The  owner  or  operator  must  have: 

(A)  Tangible  net  worth  greater  than 
the  sum  of  the  amount  of  liability 
coverage  to  be  demonstrated  by  this  test 
plus  $10  million; 

(B)  Assets  located  in  the  United  States 
amounting  to  at  least  90  percent  of  total 
assets  or  at  lest  six  times  the  sum  of  the 
amount  of  liability  coverage  and  any 
other  obligations  covered  by  a  Hnancial 
test. 

(ii)  The  owner  or  operator  must  have: 

(A)  A  current  rating  for  his  most 
recent  bond  issuance  of  AAA,  AA,  A,  or 
BBB  as  issued  by  Standard  and  Poor's  or 
Aaa,  Aa,  A,  or  Baa  as  issued  by 
Moody's;  and 

(B)  Tangible  net  worth  greater  than 
the  sum  of  the  amount  of  liability 
coverage  to  be  demonstrated  by  this  test 
plus  $10  million;  and 

(C)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  the  amount  of  liability  coverage 


and  any  other  obligations  covered  by  a 
Hnancial  test. 

***** 

(6)  If  the  owner  or  operator  no  longer 
meets  the  requirements  of  paragraph 
(f)(1)  of  this  section,  he  must  obtain 
insurance,  a  letter  of  crediL  a  surety 
bond,  a  trust  fund,  or  a  guarantee  for  the 
entire  amount  of  required  liability 
coverage  as  speciHed  in  this  section. 
Evidence  of  liability  coverage  must  be 
submitted  to  the  Regional  Administrator 
within  90  days  after  the  end  of  the  Hscal 
year  for  which  the  year-end  Hnancial 
data  show  that  the  owner  or  operator  no 
longer  meets  the  test  requirements. 
***** 

(h)  *  *  * 

(4)  An  owner  or  operator  who  uses  a 
letter  of  credit  to  satisfy  the 
requirements  of  this  section  may  also 
establish  a  standby  trust  fund.  Under 
the  terms  of  such  a  letter  of  credit,  ail 
amounts  paid  pursuant  to  a  draft  by  the 
trustee  of  the  standby  trust  will  be 
deposited  by  the  issuing  institution  into 
the  standby  trust  in  accordance  with 
instructions  from  the  trustee.  The  trustee 
of  the  standby  trust  fund  must  be  an 
entity  which  has  the  authority  to  act  as 
a  trustee  and  whose  trust  operations  are 
regulated  and  e.xamined  by  a  Federal  or 
State  agency. 

(5)  The  wording  of  the  standby  trust 
fund  must  be  identical  to  the  wording 
speciHed  in  §  264.151(n). 

***** 

7.  Section  264.151  is  amended  by 
revising  paragraphs  (f),  (g),  (h).  and  (k) 
and  adding  a  new  paragraph  (n)  to  read 
as  follows; 

§  264.151  Wording  of  the  instruments. 
***** 

(f)  A  letter  from  the  chief  Hnancial 
officer,  as  speciHed  in  §  264.143(f)  or 
§  264.145(f)  or  §  265.143(e)  or 
§  265.145(e)  of  this  chapter,  must  be 
worded  as  follows,  except  that 
instructions  in  brackets  are  to  be 
replaced  with  the  relevant  information 
and  the  brackets  deleted: 

Letter  from  Chief  Financial  Officer 

[Address  to  Regional  Administrator  of 
every  Region  in  which  facilities  for  which 
Hnancial  responsibility  is  to  be  demonstrated 
through  the  Hnancial  test  are  located). 

1  am  the  chief  Hnancial  officer  of  (name 
and  address  of  Hrm).  This  letter  is  in  support 
of  this  Hrm's  use  of  the  Hnancial  test  to 
demonstrate  Hnancial  assurance  for  closure 
and  or  post-closure  costs,  as  speciHed  in 
subpart  H  of  40  CFR  parts  264  and  265. 

(Fill  out  the  following  two  paragraphs.  If 
there  are  no  facilities  that  belong  in  a 
particular  paragraph,  write  “None"  in  the 
space  indicated.  For  each  facility,  include  its 
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EPA  Identification  Number,  name,  and 
address]. 

The  firm  identifled  above  is  the  owner  or 
operator  of  the  following  facilities  for  which 
rinancial  assurance  for  closure  and/or  post¬ 
closure  costs  is  being  demonstrated  through 
the  Hnancial  test  specified  in  subpart  H  of  40 
CFR  parts  204  and  285: _ 

The  firm  identified  above  guarantees, 
through  the  guarantee  specified  in  Subpart  H 
of  40  CFR  parts  264  and  265,  financial 
assurance  for  closure  and/or  post-closure 
costs  at  the  following  facilities  owned  or 

operated  by  the  following: _ _  The  firm 

identified  above  is  [insert  one  or  more:  [1] 

The  direct  or  higher-tier  parent  corporation  of 
the  owner  or  operator;  (2)  owned  by  the  same 
parent  corporation  as  the  parent  corporation 
of  the  owner  or  operator,  and  receiving  the 
following  value  in  consideration  of  this 

guarantee _ ;  or  (3)  engaged  in  the 

following  substantial  business  relationship 

with  the  owner  or  operator _ _  and 

receiving  the  following  value  in  consideration 

of  this  guarantee _ ].  [Attach  a  written 

description  of  the  business  relationship  or  a 
copy  of  the  contract  establishing  such 
relationship  to  this  letter], 

[Fill  out  the  following  four  paragraphs 
regarding  facilities  and  associated  cost 
estimates.  If  your  firm  has  no  facilities  that 
belong  in  a  particular  paragraph,  write 
"None”  in  the  space  indicated.  For  each 
facility,  include  its  EPA  Identification 
Number,  name,  address,  and  current  closu'« 
and/or  post-closure  cost  estimates.  Identify 
each  cost  estimate  as  to  whether  it  is  for 
closure  or  post-closure  care], 

1,  This  firm  is  the  owner  or  operator  of  the 

following  facilities  for  which  financial 
assurance  for  closure  or  post-closure  care  is 
demonstrated  through  the  financial  test 
specified  in  subpart  H  of  40  CFR  parts  264 
and  265,  The  current  closure  and/or  post¬ 
closure  cost  estimates  covered  by  the  test  are 
shown  for  each  facility: _ _ 

2,  This  firm  guarantees,  through  the 

guarantee  specified  in  subpart  H  of  40  CFR 
parts  264  and  265,  the  closure  or  post-closure 
care  of  the  following  facilities  owned  or 
operated  by  the  guaranteed  party.  The 
current  cost  estimates  for  the  closure  or  post- 
closure  care  so  guaranteed  are  shown  for 
each  facility: _ _ 

3,  In  States  where  EPA  is  not  administering 

the  financial  requirements  of  subpart  H  of  40 
CFR  part  264  or  265,  this  firm,  as  owner  or 
operator  or  guarantor,  is  demonstrating 
financial  assurance  for  the  closure  or  post¬ 
closure  care  of  the  following  facilities  through 
the  use  of  a  test  equivalent  or  substantially 
equivalent  to  the  financial  test  specified  in 
subpart  H  of  40  CFR  parts  264  and  265,  The 
current  closure  and/or  post-closure  cost 
estimates  covered  by  such  a  test  are  shown 
for  each  facility: _ _ 

4,  This  firm  is  the  owner  or  operator  of  the 
following  hazardous  waste  management 
facilities  for  whidi  financial  assurance  for 
closure  or,  if  a  disposal  facility,  post-closure 
care,  is  not  demonstrated  either  to  EPA  or  a 
State  through  the  financial  test  or  any  other 
financial  assurance  mechanism  specified  in 
subpart  H  of  40  CFR  parts  264  and  265  or 
equivalent  or  substantially  equivalent  State 
mechanisms.  The  current  closure  and/or 


post-closure  cost  estimates  not  covered  by 
such  financial  assurance  are  shown  for  each 
facility: _ _ 

[Fill  out  the  following  three  paragraphs 
regarding  facilities  and  associated  assured 
costs.  If  your  firm  has  no  facilities  that  belong 
in  a  particular  paragraph,  write  "None”  in  the 
space  indicated.  For  each  facility,  include  its 
^A  Identification  Number,  name,  address, 
and  amount  of  assured  costs], 

5,  This  firm  is  the  owner  or  operator  or 
guarantor  of  the  following  UlC  facilities  for 
which  financial  assurance  for  plugging  and 
abandonment  is  required  under  part  144  and 
is  assured  through  a  financial  test.  The 
current  closure  cost  estimates  as  required  by 
40  CFR  144.62  are  shown  for  each  facility; 


6,  This  firm  is  the  owner  or  operator  or 

guarantor  of  the  following  petroleum 
underground  storage  tank  facilities  for  which 
financial  assurance  is  required  under  part  280 
and  is  assured  through  a  financial  test.  The 
amount  of  assurance  required  is  shown  for 
each  facility: _ 

7,  This  finn  is  the  owner  or  operator  or 

guarantor  of  the  following  PGB  commercial 
storage  facilities  for  whi(±  financial 
assurance  is  required  under  part  781  and  is 
assured  through  a  financial  test.  The  amount 
of  assurance  required  is  shown  for  each 
facility _ 

This  firm  [insert  "is  required”  or  "is  not 
required"]  to  file  a  Form  lOK  with  the 
Seciirities  and  Exchange  Commission  (SEC) 
for  the  latest  fiscal  year. 

The  fiscal  year  of  this  firm  ends  on  [month, 
day].  The  figures  for  the  following  items 
marked  with  an  asterisk  are  derived  from  this 
firm's  independently  audited,  year-end 
financial  statements  for  the  latest  completed 
fiscal  year,  ended  [date], 

[Fill  in  Alternative  I  if  the  criteria  of 
paragraph  (f|(l)(i)  of  {  264,143  or  §  264,145,  or 
of  paragraph  (e](l)(i}  of  ]  265,143  or  S  265,145 
of  this  chapter  are  used.  Fill  in  Alternative  n 
if  the  criteria  of  pareigraph  (f)(l)(ii)  of 
S  264,143  or  8  264,145,  or  of  paragraph 
(e)(l)(ii]  of  8  265.143  or  8  265.145  of  this 
chapter  are  used]. 

Alternative  I 

1.  Sum  of  current  closure  and  post-closure 
cost  estimates  and  other  environmental 
costs  to  be  assured  [total  of  all  cost 
estimates  shown  in  the  seven  paragraphs 
above]. _ 

$  ' 

*2.  Total  liabilities  (if  any  portion  of  the 
closure  or  post-closure  cost  estimates  is 
included  in  total  liabilities,  you  may 
deduct  the  amount  of  the  portion  from 
this  line  and  add  that  amount  to  lines  3 

and  4) _ 

*3.  Tangible  net  worth _ 

*4.  Net  worth _ 

*5.  The  sum  of  net  income  phis  depreciation, 

depletion,  and  amortization _ 

*6.  Total  assets  in  the  U,S.  (required  only  if 
less  than  90  percent  of  finn’s  assets  are 
located  in  the  IJ.S.). _ 

yet  no 


7.  Is  hne  3  minus  line  1  least 
$10  million? _ 


8.  Is  line  2  divided  by  line  4  less 
than  1.5? - 

0.  Is  line  5  divided  by  line  2  greater 
than  0.1? - 

*10.  Is  line  6  greater  than  six  times  line  1 
(required  only  if  less  than  90  percent  of 
firm's  assets  are 
located  in  the  U.S.)? - 

11.  Does  the  firm  answer  YES  to  either  of 
question  8  or  9,  and 

question  7  and  10? _ 

Alternative  n 

1.  Sum  of  current  closure  and  post-closure 

cost  estimates  and  other  environmental 
costs  to  be  assured  [total  tA  all  cost 
estimates  shown  in  the  seven  paragraphs 
above] _ $ 

2.  Ciurent  bond  rating  of  most  recent 

issuance  of  this  firm  and  name  of  rating 
service _ 

3.  Date  of  issuance  of  bond _ 

4.  Date  of  maturity  of  bond _ 

*5.  Tangible  net  worth  [if  any  portion  of  the 
closure  and  post-closure  cost  estimates  is 
included  in  "total  liabilities”  on  your 
firm's  financial  statements,  you  may  add 
the  amount  of  that  portion  to 
this  line] - 

*6.  Total  assets  in  U.S.  (required  only  if  less 
than  90%  of  firm's  assets  are  located  in 
the  U.S.). _ 

ye*  m# 


7.  Is  line  5  minus  line  1  at  less 

$10  million? - 

*8.  Is  line  6  greater  than  six  times  line  1 
(required  only  if  less  than  90  percent  of 
firm’s  assets  are  located  in  the 
U,S.)? _ 

I  hereby  certify  that  the  wording  of  this 
letter  is  identical  to  the  wording  specified  in 
40  CFR  264.151(f)  as  such  regulations  were 
constituted  on  the  date  shoMm  immediately 
below. 

[Signature] 


[Name] 


[Tide] 


[Date] 


[g]  A  letter  from  the  chief  financial 
officer,  as  specified  in  §  264.147(f)  or 
8  265.147(f)  of  this  chapter,  must  be 
worded  as  follows,  except  that 
instructions  in  brackets  are  to  be 
replaced  with  the  relevant  information 
and  the  brackets  deleted. 

Letter  from  Chief  Financial  Officer 
[Address  to  Regional  Administrator  of 
every  Region  in  which  facilities  for  which 
financial  responsibility  is  to  be  demonstrated 
through  the  financial  test  are  located], 

1  am  the  chief  financial  officer  of  [firm's 
name  and  address).  This  letter  is  in  support 
of  the  use  of  the  financial  test  to  demonstrate 
financial  responsibility  for  liability  coverage 
[insert  "and  closurs  rndfat  post-closure 
care"  if  applicable)  as  specified  in  subpart  H 
of  40  CFR  parts  264  and  265. 

(Fill  out  the  following  paragraphs  regarding 
facilities  and  liability  coverage.  If  there  are 
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no  facilities  that  belong  in  a  particular 
paragraph,  write  “None”  in  the  space 
indicated.  For  each  facility,  include  its  EPA 
Identification  Number,  name,  and  address]. 

The  firm  identified  above  is  the  owner  or 
operator  of  the  following  facilities  for  which 
liability  coverage  for  [insert  “sudden”  or 
“nonsudden”  or  “both  sudden  and 
nonsudden"]  accidental  occurrences  is  being 
demonstrated  through  the  financial  test 
specified  in  subpart  H  of  40  CFR  parts  264 
and  265: _ 

The  firm  identihed  above  guarantees, 
through  the  guarantee  speciHed  in  subpart  H 
of  40  CFR  parts  264  and  265,  liability 
coverage  for  (insert  “sudden"  or 
“nonsudden”  or  “both  sudden  and 
nonsudden"]  accidental  occurrences  at  the 
following  facilities  owned  or  operated  by  the 

following: _ _  The  firm  identified  above  is 

(insert  one  or  more:  (1)  The  direct  or  higher- 
tier  parent  corporation  of  the  owner  or 
operator  (2)  owned  by  the  same  parent 
corporation  as  the  parent  corporation  of  the 
owner  or  operator,  and  receiving  the 
following  value  in  consideration  of  this 

guarantee _ ;  or  (3)  engaged  in  the 

following  substantial  business  relationship 

with  the  owner  or  operator _ _  and 

receiving  the  following  value  in  consideration 

of  this  guarantee _ ].  (Attach  a  written 

description  of  the  business  relationship  or  a 
copy  of  the  contract  establishing  such 
relationship  to  this  letter], 

(If  you  are  using  the  financial  test  to 
demonstrate  coverage  of  both  liability  and 
closure  and  post-closure  care,  fill  in  the 
following  four  paragraphs  regarding  facilities 
and  associated  closure  and  post-closure  cost 
estimates.  If  there  are  no  facilities  that  belong 
in  a  particular  paragraph,  write  “None"  in  the 
space  indicated  For  each  facility,  include  its 
^A  IdentiHcation  Number,  name,  address, 
and  current  closure  and/or  post-closure  cost 
estimates.  Identify  each  cost  estimate  as  to 
whether  it  is  for  closure  or  post-closure  care]. 

1.  The  Him  identifled  above  owns  or 

operates  the  following  facilities  for  which 
Hnancial  assurance  for  closure  or  post¬ 
closure  care  or  liability  coverage  is 
demonstrated  through  the  Hnancial  test 
specified  in  subpart  H  of  40  CFR  parts  264 
and  265.  The  current  closure  and/or  post¬ 
closure  cost  estimate  co\  ered  by  the  test  are 
shown  for  each  facility: _ _ 

2.  The  firm  identifled  above  guarantees, 

through  the  guarantee  specified  in  subpart  H 
of  40  CFR  parts  264  and  265,  the  closure  and 
post-closure  care  or  liability  coverage  of  the 
following  facilities  owned  or  operated  by  the 
guaranteed  party.  The  current  cost  estimates 
for  closure  or  post-closure  care  so  guaranteed 
are  shown  for  each  facility: _ _ 

3.  In  States  where  EPA  is  not  administering 

the  financial  requirements  of  subpart  H  of  40 
CFR  parts  264  and  265,  this  Arm  is 
demonstrating  financial  assurance  for  the 
closure  or  post-closure  care  of  the  following 
facilities  through  the  use  of  a  test  equivalent 
or  substantially  equivalent  to  the  flnancial 
test  specified  in  subpart  H  or  40  CFR  parts 
264  and  265.  The  current  closure  or  post¬ 
closure  cost  estimates  covered  by  such  a  test 
are  shown  for  each  facility:  •  . 

4.  The  Arm  identified  above  owns  or 
operates  the  following  hazardous  waste 


management  facilities  for  which  financial 
assurance  for  closure  or,  if  a  disposal  facility, 
post-closure  care,  is  not  demonstrated  either 
to  EPA  or  a  State  through  the  financial  test  or 
any  other  financial  assurance  mechanisms 
specified  in  subpart  H  of  40  CFR  parts  264 
and  265  or  equivalent  or  substantially 
equivalent  State  mechanisms.  The  current 
,  closure  and/or  post-closure  cost  estimates 
'  not  covered  by  such  flnancial  assurance  are 

shown  for  each  facility: _ 

[Fill  out  the  following  three  paragraphs 
regarding  facilities  and  associated  assured 
costs.  If  your  firm  has  no  facilities  that  belong 
in  a  particular  paragraph,  write  “None"  in  the 
space  indicated.  For  each  facility,  include  its 
^A  Identification  Number,  name,  address, 
and  amount  of  assured  costs], 

5.  This  Arm  is  the  owner  or  operator  or 
guarantor  of  the  following  UIC  facilities  for 
which  financial  assurance  for  plugging  and 
abandonment  is  required  under  part  144  and 
is  assured  through  a  financial  test.  The 
current  closure  cost  estimates  as  required  by 
40  CFR  144.62  are  shown  for  each 

facility: _ 

6.  This  Arm  is  the  owner  or  operator  or 

guarantor  of  the  following  petroleum 
underground  storage  tank  facilities  for  which 
flnancial  assurance  is  required  under  part  280 
and  is  assured  through  a  flnancial  test.  The 
amount  of  assurance  required  is  shown  for 
each  facility: _ 

7.  This  firm  is  the  owner  or  operator  or 

guarantor  of  the  following  PCB  commercial 
storage  facilities  for  which  financial 
assurance  is  required  under  part  761  and  is 
assured  through  a  flnancial  test  The  amount 
of  assurance  required  is  shown  for  each 
facility _ 

This  firm  [insert  “is  required"  or  “is  not 
required"]  to  Ale  a  Form  lOK  with  the 
Securities  and  Exchange  Commission  (SEC) 
for  the  latest  fiscal  year. 

The  fiscal  year  of  this  firm  ends  on  [month, 
day].  The  figures  for  the  following  items 
marked  with  an  asterisk  are  derived  from  this 
firm’s  independently  audited,  year-end 
financial  statements  for  the  latest  completed 
fiscal  year,  ended  [date], 

[Fill  in  part  A  if  you  are  using  the  financial 
test  to  demonstrate  coverage  only  for  the 
liability  requirements  under  parts  264  and 
265]. 

Part  A.  Liability  Coverage  for  Sudden  and 
Non-Sudden  Occurrences 
[Fill  in  Alternative  I  if  the  criteria  of 
paragraph  (f)(l)(i]  of  $  264.147  or  S  265.147 
are  used.  Fill  in  Alternative  II  if  the  criteria  of 
paragraph  (f)(l)(ii)  of  8  264.147  or  §  265.147 
are  used]. 

Alternative  I 

1.  Sum  of  required  sudden  and  nonsudden 
liability  coverage. 

*2.  Tangible  net  worth. 

*3.  Total  assets  in  the  U.S.  (required  only  if 
less  than  90  percent  of  the  firm's  assets 
are  located  in  the  U.S.). _ 

yet  no 


4.  Is  line  2  minus  line  1  at  least  $10  million? 
*5.  Is  line  3  greater  than  six  times  line  1 
(required  only  if  less  than  90  percent  of 
firm's  assets  are  located  in  the  U.S.)? 


6.  Does  the  firm  answer  YES  to  both 
questions  4  and  5? 

Alternative  II 

1.  Amount  of  annual  aggregate  liability 

coverage  to  be  demonstrated. 

2.  Current  bond  rating  of  most  recent 

issuance  and  name  of  rating  service. 

3.  Date  of  issuance  of  bond. 

4.  Date  of  maturity  of  bond. 

*5.  Tangible  net  worth. 

*6.  Total  assets  in  U.S.  (required  only  if  less 
than  90%  of  assets  are  located  in  the 
U.S.).  _ 

no 


7.  Is  line  5  minus  line  1  at  least  $10  million? 

*8.  Is  line  6  greater  than  six  times  line  1 
(required  only  if  less  than  90  percent  of 
firm's  assets  are  located  in  the  U.S.)? 

Part  B.  Closure  or  Post-Closure  Care  and 
Liability  Coverage 
[Fill  in  Alternative  I  if  the  criteria  of 
paragraphs  (f)(l)(i)  of  8  264.143  or  8  264.145 
and  (f)(l)(i)  of  8  264.147  are  used  or  if  the 
criteria  of  paragraphs  (e)(l)(i)  of  8  265.143  or 
8  265.145  and  (f)(lj(i)  of  8  265.147  are  used. 

Fill  in  Alternative  II  if  the  criteria  of 
paragraphs  (f)(l)(ii)  of  8  264.143  or  8  264.145 
and  (f)(l)(ii)  of  8  264.147  are  used  or  if  the 
criteria  of  paragraphs  (e)(l)(ii)  of  8  265.143  or 
8  265.145  and  (f)(li(ii)  or  8  265.147  are  used). 
Alternative  I 

1.  Sum  of  current  closure  and  post-closure 

cost  estimates  and  other  environmental 
costs  to  be  assured  [total  of  all  cost 
estimates  shown  in  the  seven  paragraphs 
above]. 

$ - 

2.  Amount  of  annual  aggregate  liability 

coverage  to  be  demonstrated. 

$ - 

3.  Sum  of  lines  1  and  2. 

$ - 

*4.  Total  liabilities  (if  any  portion  of  the 
closure  or  post-closure  cost  estimates  is 
included  in  total  liabilities,  you  may 
deduct  the  amount  of  that  portion  from 
this  line  and  add  that  amount  to  lines  5 
and  6). 

*5.  Tangible  net  worth 
*6.  Net  worth 

*7.  Tlie  sum  of  net  income  plus  depreciation, 
depletion,  and  amortization 
*8.  Total  assets  in  the  U.S.  (required  only  if 
less  than  90  percent  of  firm's  assets  are 
located  in  the  U.S.). 


yes  no 


9.  Is  line  5  minus  line  3  at  least  $10  million? 

10.  Is  line  4  divided  by  line  6  less  than  1.5? 

11.  Is  line  7  divided  by  line  4  greater  than  0.1? 
*12.  Is  line  3  greater  than  six  times  line  3 

(required  only  if  less  than  90  percent  of 
firm's  assets  are  located  in  the  U.S.)? 

13.  Does  the  firm  answer  YES  to  either  to 
question  10  or  11,  and  questions  9  and 
12? 
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Alternative  II 

1.  Sum  of  current  closure  and  post-closure 

cost  estimates  and  other  environmental 
costs  to  be  assured  (total  of  all  cost 
estimates  shown  in  the  seven  paragraphs 
above). 

$ 

2.  Amount  of  annual  aggregate  liability 

coverage  to  be  demonstrated. 

$  . . .  . . 

3.  Sum  of  lines  1  and  2. 

$ - 

4.  Current  bond  rating  of  most  recent 

issuance  and  name  of  rating  service 

5.  Date  of  issuance  of  bond 

6.  Date  of  maturity  of  bond 

*7.  Tangible  net  worth  (if  any  portion  of  the 
closure  or  post-closure  cost  estimates  is 
included  in  "total  liabilities"  on  your 
financial  statements  you  may  add  that 
portion  to  this  line) 

*6.  Total  assets  in  the  U.S.  (required  only  if 
less  than  90%  of  assets  are  located  in  the 
U.S.). 


0.  Is  line  7  minus  line  3  at  least  $10  million? 
*10.  Is  line  8  greater  than  six  times  line  1 
(required  only  if  less  than  90  percent  of 
firm’s  assets  are  located  in  the  U-S.)? 

1  hereby  certify  that  the  wording  of  this 
letter  is  identical  to  the  wording  specified  in 
40  CFR  264.151(g)  as  such  regulations  were 
constituted  on  the  date  shown  immediately 
below. 

[Signature]  ■  '  ■  ■ 

[Name]  — ■  " 

[Title] - 

[Date]  '  i  ^  ' 

(h)(1)  A  corporate  guarantee,  as  specified 
in  8  264.143(f)  or  8  264.145(f)  or  8  265.143(e)  or 
8  265.145(e)  of  this  chapter,  must  be  worded 
as  follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted; 

Corporate  Guarantee  for  Closure  or  Post- 
Closure  Care 

Guarantee  made  this  [date]  by  [name  of 
guaranteeing  entity],  a  business  corporation 
organized  under  the  laws  of  the  State  of 
[insert  name  of  State],  herein  referred  to  as 
guarantor,  to  the  United  States 
Environmental  Protection  Agency  (EPA), 
obligee,  on  behalf  of  [owner  or  operator]  of 
[business  address],  which  is  [one  of  the 
following:  "our  subsidiary;"  “a  subsidiary  of 
[name  and  address  of  common  parent 
corporation],  of  which  guarantor  is  a 
subsidiary;"  or  "an  entity  with  which 
guarantor  has  a  substantial  business 
relationship,  as  defined  in  40  CFR  [either 
264.141(h)  or  265.141(h)]". 

Recitals 

1.  Guarantor  meets  or  exceeds  the  financial 
test  criteria  and  agrees  to  comply  with  the 
reporting  requirements  for  guarantors  as 
specified  in  40  CFR  264.143(f),  264.145(f), 
265.143(e),  and  265.145(e). 

2.  [Owner  or  operator]  owns  or  operates 
the  following  hazardous  waste  management 


facilityfies)  covered  by  this  guarantee;  [List 
for  each  facility:  EPA  Identification  Number, 
name,  and  adc^ss.  Indicate  for  each  whether 
guarantee  is  for  closure,  post-closure  care,  or 
both]. 

3.  “Closure  plans"  and  “post-closure  plans" 
as  used  below  refer  to  the  plans  maintained 
as  required  by  subpart  G  of  40  CFR  parts  264 
and  265  for  the  closure  and  post-dosure  care 
of  facilities  as  identified  above. 

4.  For  value  received  from  [owner  or 
operator],  guarantor  guarantees  to  EPA  that 
in  the  event  that  [owner  or  operator]  fails  to 
perform  [insert  “closure,"  "post-closure  care" 
or  “closure  and  post-closure  care"]  of  the 
above  facility(ie8)  in  accordance  with  the 
closure  or  post-closure  plans  and  other 
permit  or  interim  status  requirements 
whenever  required  to  do  so,  the  guarantor 
shall  do  so  or  establish  a  trust  fund  as 
specified  in  subpart  H  of  40  CFR  part  264  or 
265,  as  applicable,  in  the  name  of  [owner  or 
operator]  in  the  amount  of  the  current  closure 
or  post-closure  cost  estimates  as  specified  in 
subpart  H  of  40  CFR  parts  264  and  265. 

5.  Guarantor  agrees  that  if,  at  the  end  of 
any  fiscal  year  before  termination  of  this 
guarantee,  the  guarantor  fails  to  meet  the 
financial  test  criteria,  guarantor  shall  send 
within  90  days,  by  certified  mail,  notice  to  the 
EPA  Regional  Administratorfs)  for  the 
Region(s)  in  which  the  facility(ie8)  is  (are) 
located  and  to  [owner  or  operator]  that  he 
intends  to  provide  alternate  financial 
assurance  as  specified  In  Subpart  H  of  40 
CFR  part  264  or  265,  as  applicable,  in  the 
name  of  [owner  or  operator].  Within  120  days 
after  the  end  of  such  fiscal  year,  the 
guarantor  shall  establish  such  financial 
assurance  unless  (owner  or  operator]  has 
done  so. 

6.  The  guarantor  agrees  to  notify  the  EPA 
Regional  Administrator  by  certified  mail,  of  a 
voluntary  or  involuntary  proceeding  under 
title  11  (Bankruptcy),  U.S.  Code,  naming 
guarantor  as  debtor,  within  10  days  after 
commencement  of  the  proceeding. 

7.  Guarantor  agrees  that  within  30  days 
after  being  notified  by  an  EPA  Regional 
Administrator  of  a  determination  that 
guarantor  no  longer  meets  the  financial  test 
criteria  or  that  he  is  disallowed  from 
continuing  as  a  guarantor  of  closure  or  post¬ 
closure  care,  he  shall  establish  alternate 
financial  assurance  as  specified  in  subpart  H 
of  40  CFR  part  264  or  265,  as  applicable,  in 
the  name  of  [owner  or  operator]  unless 
[owner  or  operator]  has  done  so. 

8.  Guarantor  agrees  to  remain  bound  under 
this  guarantee  notwithstanding  any  or  all  of 
the  following:  Amendment  or  modification  of 
the  closure  or  post-closure  plan,  amendment 
or  modification  of  the  permit,  the  extension 
or  reduction  of  the  time  of  performance  of 
closure  or  post-closure,  or  any  other 
modification  or  alteration  of  an  obligation  of 
the  owner  or  operator  pursuant  to  40  CFR 
part  264  or  265. 

9.  Guarantor  agrees  to  remain  bound  under 
this  guarantee  for  as  long  as  [owner  or 
operator]  must  comply  with  the  applicable 
financial  assurance  requirements  of  Subpart 
H  of  40  CFR  parts  264  and  265  for  the  above- 
listed  facilities,  except  as  provided  in 
paragraph  9  of  this  agreement  [Insert  the 
following  language  if  the  guarantor  is  (a)  a 


direct  or  higher-tier  corporate  parent  or  (b)  a 
firm  whose  parent  corporation  is  also  the 
parent  corporation  of  the  owner  or  operator]: 

Guarantor  may  cancel  this  guarantee  by 
sending  notice  by  certified  mail  to  the  EPA 
Regional  Administratorfs)  for  the  Region(8)  in 
which  the  facility(ie8)  is(are)  located  and  to 
[owner  or  operator],  provided  that  this 
guarantee  may  not  be  canceled  unless  and 
until  [the  owner  or  operator]  obtains,  and  the 
EPA  Regional  Administrators)  appiove(s), 
alternate  closure  and/or  post  closure  care 
coverage  complying  with  40  CFR  264.143, 
264.145, 265.143,  and/or  265.145. 

[Insert  the  following  language  if  the  guarantor 
is  a  firm  qualifying  as  a  guarantor  due  to  its 
"substantial  business  relationship"  with  its 
owner  or  operator] 

Guarantor  may  cancel  this  guarantee  120 
days  following  the  receipt  of  notification, 
through  certified  mail,  by  the  EPA  Regional 
Administratoifs)  for  the  Region(8)  in  which 
the  facility(ies)  is(are)  located  and  by  [the 
owner  or  operator]. 

10.  Guarantor  agrees  that  if  [owner  or 
operator]  fails  to  provide  alternate  financial 
assurance  as  specified  in  subpart  H  of  40  CFR 
part  264  or  265,  as  applicable,  and  obtain 
written  approval  of  such  assurance  from  the 
EPA  Regional  Administratorfs]  within  90 
days  after  a  notice  of  cancellation  by  the 
guarantor  is  received  by  an  EPA  Regional 
Administrator  from  guarantor,  guarantor 
shall  provide  such  alternate  financial 
assurance  in  the  name  of  [owner  or  operator]. 

11.  Guarantor  expressly  waives  notice  of 
acceptance  of  this  guarantee  by  the  EPA  or 
by  [ovnier  or  operator].  Guarantor  also 
expressly  waives  notice  of  amendments  or 
modifications  of  the  closure  and/or  post¬ 
closure  plan  and  of  amendments  or 
modifications  of  the  facility  permit(s). 

1  hereby  certify  that  the  wording  of  this 
guarantee  is  identical  to  the  wording 
specified  in  40  CFR  264.151(h)  as  su^ 
regulations  were  constituted  on  the  date  first 
above  written. 

Effective  date:  . —  '  " 

[Name  of  guarantor] 

[Authorized  signature  for  guarantor] 

(Name  of  person  signing] 

[Title  of  person  signing] 

Signature  of  witness  or  notary:  - — - 

(2)  A  guarantee,  as  specified  in  8  264.147(g) 
or  8  265.147(g)  of  this  chapter,  must  be 
worded  as  follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted: 
Guarantee  for  Liability  Coverage 

Guarantee  made  this  [date]  by  [name  of 
guaranteeing  entity],  a  business  corporation 
organized  under  the  laws  of  [if  incorporated 
within  the  United  States  insert  "the  State  of 

_ "  and  insert  name  of  State;  if 

incorporated  outside  the  United  States  insert 
the  name  of  the  country  in  which 
incorporated,  the  principal  place  of  business 
within  the  United  States,  and  the  name  and 
address  of  the  registered  agent  in  the  State  of 
the  principal  place  of  business],  herein 
referred  to  as  guarantor.  This  guarantee  is 
made  on  behalf  of  [owner  or  operator]  of 
[business  address],  which  is  one  of  the 
following:  "our  subsidiary;”  "a  subsidiary  of 
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(name  and  address  of  common  parent 
corporation],  of  which  guarantor  is  a 
subsidiary:*’  or  “an  entity  with  which 
guarantor  has  a  substantial  business 
relationship,  as  defined  in  40  CFR  (either 
264.141(h)  or  265.141(h)]''],  to  any  and  all  third 
parties  who  have  sustained  or  may  sustain 
bodily  injury  or  property  damage  caused  by 
[sudden  and/or  nonsudden]  accidental 
occurrences  arising  from  operation  of  the 
facibty(ies)  covered  by  this  guarantee. 
Recitals 

1.  Guarantor  meets  or  exceeds  the  financial 

test  criteria  and  agrees  to  comply  with  the 
reporting  requirements  for  guarantors  as 
specified  in  40  284.147(g)  and  265.147(g). 

2.  [Owner  or  operator]  owns  or  operates 
the  following  hazardous  waste  management 
facility(ies)  covered  by  this  guarantee:  [List 
for  each  facility:  EPA  Identification  Number, 
name,  and  address;  and  if  guarantor  is 
incorporated  outside  the  United  States  list 
the  name  and  address  of  the  guarantor's 
registered  agent  in  each  State].  This 
corporate  guarantee  satisfies  RCRA  third- 
party  liability  requirements  for  (insert 
“sudden”  or  “nonsudden”  or  “both  sudden 
and  nonsudden'']  accidental  occurrences  in 
above-named  owner  or  operator  facilities  for 
coverage  in  the  amount  of  [insert  dollar 
amount]  for  each  occurrence  and  (insert 
dollar  amount]  annueil  aggregate. 

3.  For  value  received  ^m  (owner  or 
operator],  guarantor  guarantees  to  any  and 
all  third  parties  who  have  sustained  ot  may 
sustain  bodily  injury  or  property  damage 
caused  by  [sudden  and/or  nonsudden] 
accidental  occurrences  arising  from 
operations  of  the  facilityfies)  covered  by  this 
guranatee  that  in  the  event  that  [owner  or 
operator]  fails  to  satisfy  a  judgment  or  award 
based  on  a  determination  ot  liability  for 
bodily  injury  or  property  damage  to  third 
parties  caused  by  [sudden  and/or 
nonsudden]  accidental  occurrences,  arising 
from  (he  operation  of  the  above-named 
facilities,  or  fails  to  pay  an  amount  agreed  to 
in  settlement  of  a  claim  arising  from  or 
alleged  to  arise  from  such  injury  or  damage, 
the  guarantor  will  satisfy  such  judgmentfs), 
award(s)  or  settlement  agreement(s)  up  to  the 
limits  of  coverage  identified  above. 

4.  Such  obligation  does  not  apply  to  any  of 
the  following: 

(a)  Bodily  injuiy  or  property  damage  for 
what  [insert  owner  or  operator]  is  obligated 
to  pay  damages  by  reason  of  the  assumption 
of  liability  in  a  contract  or  agreement  lliis 
exclusion  does  not  apply  to  liability  for 
damages  that  [insert  owner  or  operator] 
would  be  obligated  to  pay  in  the  absence  of 
the  contract  or  agreement 

(b)  Any  obligation  of  [insert  owner  or 
operator]  under  a  workers’  compensation, 
disability  benefits,  or  unemployment 
compensation  law  or  any  similar  law. 

(c)  Bodily  injury  to: 

(1)  An  employee  of  [insert  owner  or 
operator]  arising  from,  and  in  the  course  of, 
employment  by  [insert  owner  or  operator];  or 

(2)  'The  spouse,  child,  parent  brother  or 
sister  of  that  employee  as  a  consequence  of, 
or  arising  fixun,  and  in  the  course  of 
employment  by  [insert  owner  or  operator]. 
This  exclusion  applies: 


(A)  Whether  [insert  owner  or  operator] 
may  be  liable  as  an  employer  or  in  any  other 
capacity;  and 

(B)  To  any  obligation  to  share  damages 
with  or  repay  another  person  who  must  pay 
damages  because  of  the  injury  to  persons 
identified  in  paragraphs  (1)  and  (2). 

(d)  Bodily  injury  or  property  damage 
arising  out  of  the  ownership,  maintenance, 
use,  or  entrustment  to  others  of  any  aircraft 
motor  vehicle  or  watercraft 

(e)  Property  damage  to: 

(1)  Any  pr(q)erty  owned,  rented,  or 
occupied  by  [insert  owner  or  operator]: 

(2)  Premises  that  are  sold,  given  away  or 
abandoned  by  [insert  owner  or  operator]  if 
the  property  damage  arises  out  of  any  part  of 
those  premises; 

(3)  I^perty  loaned  to  [insert  owner  or 
operator]: 

(4)  Personal  property  in  the  care,  custody 
or  control  of  [insert  owner  or  operator]; 

(5)  That  particular  part  of  real  property  on 
which  [insert  owner  or  operator]  or  any 
contractors  or  subcontractors  working 
directly  or  indirectly  on  behalf  of  [insert 
owner  or  operator]  are  performing 
operations,  if  the  property  damage  arises  out 
of  these  operations. 

5.  Guarantor  agrees  that  if.  at  the  end  of 
any  fiscal  year  before  termination  of  this 
guarantee,  the  guarantor  fails  to  meet  the 
financial  test  criteria,  guarantor  shall  send 
within  90  days,  by  certified  mail,  notice  to  the 
EPA  Regional  Administrator[s]  for  the 
Regionjs]  in  which  the  facility[ies]  i8[are] 
located  and  to  (owner  or  operator]  that  he 
intends  to  provide  alternate  liability  coverage 
as  specified  in  40  CFR  264.147  and  265.147,  as 
applicable,  in  the  name  of  (owner  or 
operator].  Within  120  days  after  the  end  of 
such  fiscal  year,  the  guarantor  shall  establish 
such  liability  coverage  unless  [owner  or 
operator]  has  done  so. 

6.  Hie  guarantor  agrees  to  notify  the  EPA 
Regional  Administrator  by  certified  mail  of  a 
voluntary  or  involuntary  proceeding  under 
title  11  (Bankruptcy),  U.S.  Code,  naming 
guarantor  as  debtor,  within  10  days  after 
commencement  of  the  proceeding. 

7.  Guarantor  agrees  that  within  30  days 
after  being  notified  by  an  EPA  Regional 
Administrator  of  a  determination  that 
guarantor  no  longer  meets  the  financial  test 
criteria  or  that  he  is  disallowed  from 
continuing  as  a  guarantor,  he  shall  establish 
alternate  liability  coverage  as  specified  in  40 
CFR  204.147  or  265.147  in  the  name  of  [owner 
or  operator],  unless  [owner  or  operator]  has 
done  so. 

8.  Guarantor  reserves  the  right  to  modify 
this  agreement  to  take  into  account 
amendment  or  modification  of  the  liability 
requirements  set  by  40  CFR  264.147  and 
265.147,  provided  that  such  modific.ation  shall 
become  effective  only  if  a  Regional 
Administrator  does  not  disapprove  the 
modification  within  30  days  of  receipt  of 
notification  of  the  modification. 

9.  Guarantor  agrees  to  remain  bound  under 
this  guarantee  for  so  long  as  [owner  or 
operator]  must  comply  with  the  applicable 
requirements  of  40  CFR  264.147  and  265.147 
for  the  above-listed  facility(ies),  except  as 
provided  in  paragraph  10  of  this  agreement 

10.  [Insert  the  following  language  if  the 
guarantor  is  (a)  a  direct  or  hi^er-tier 


corporate  parent  or  (b)  a  firm  whose  parent 
corporation  is  also  the  parent  corporation  of 
the  owner  or  operator]: 

Guarantor  may  terminate  this  guarantee  by 
sending  notice  by  certified  mail  to  the  EPA 
Regional  Administratorfs)  for  the  Region(s)  in 
which  the  facilityfies)  is  (are)  located  and  to 
[owner  or  operator],  provided  that  this 
guarantee  may  not  be  terminated  unless  and 
until  [the  owner  or  operator]  obtains,  and  the 
EPA  Regional  Administrators)  approve(s), 
alternate  liability  coverage  complying  with  40 
CFR  264.147  and/or  265.147. 

[Insert  the  following  language  if  the 
guarantor  is  a  firm  qualifying  as  a  guarantor 
due  to  its  “substantial  business  relationship” 
with  the  owner  or  operator]: 

Guarantor  may  terminate  this  guarantee 
120  days  following  receipt  of  notification, 
through  certified  mail,  by  the  EPA  Regional 
Administrator(8)  for  the  Region(s)  in  which 
the  facility(ies)  is  (are)  located  and  by  [the 
owner  or  operator]. 

11.  Guarantor  hereby  expressly  waives 
notice  of  acceptance  of  this  guarantee  by  any 
party. 

12.  Guarantor  agrees  that  this  guarantee  is 
in  addition  to  and  does  not  affect  any  other 
responsibility  or  liability  of  the  guarantor 
wi^  respect  to  the  covered  facilities. 

13.  The  Guarantor  shall  satisfy  a  third- 
party  liability  claim  only  on  receipt  of  one  of 
the  following  documents: 

(a)  Certification  ffom  the  Principal  and  the 
third-party  claimant(s)  that  the  liability  claim 
should  be  paid.  'The  certification  must  be 
worded  as  follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted: 
Certification  of  Valid  Claim 

The  undersigned,  as  parties  [insert 
Principal]  and  [insert  name  and  address  of 
third-party  claimantfs}],  hereby  certify  that 
the  claim  of  bodily  injury  and/or  property 
damage  caused  by  a  [sudden  or  nonsudden] 
accidental  occurrence  arising  from  operating 
[Principal’s]  hazardous  waste  treatment 
storage,  or  disposal  facility  should  be  paid  in 
the  amount  of  $[  ]. 

[Signatures] 

Principal 
(Notary)  Date 
[Signatures] 

Claimant(s) 

(Notary)  Date 

(b)  A  valid  final  court  order  establishing  a 
judgment  against  the  Principal  for  bodily 
injury  or  property  damage  caused  by  sudden 
or  nonsudden  accidental  occurrences  arising 
from  the  operation  of  the  Principal’s  facility 
or  group  of  facilities. 

14.  In  the  event  of  combination  of  this 
guarantee  with  another  mechanism  to  meet 
liability  requirements,  this  guarantee  will  be 
considered  [insert  “primary"  or  “excess”] 
coverage. 

1  hereby  certify  that  the  wording  of  the 
guarantee  is  identical  to  the  wording 
specified  in  40  CFR  264.151(h](2]  as  such 
regulations  were  constituted  on  the  date 
shown  immediately  below. 

Effective  date: - 

[Name  of  guarantor] 
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(Authorized  signature  for  guarantor] 

(Name  of  person  signing] 

^  (Title  of  person  signing] 

Signature  of  witness  of  notary: 

***** 

(k)  A  letter  of  credit,  as  specified  in 
S  2e4.147(h)  or  §  265.147(h}  of  this 
chapter,  must  be  worded  as  follows, 
except  that  instructions  in  brackets  are 
to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted: 
Irrevocable  Standby  Letter  of  Credit 
Name  and  Address  of  Issuing  Institution 
Regional  Administrator(s) 

Region(s) 

U.S.  Environmental  Protection  Agency 

Dear  Sir  or  Madam:  We  hereby  establish 
our  Irrevocable  Standby  Letter  of  Credit  No. 

_ in  the  favor  of  ("any  and  all  third- 

party  liability  claimants  or  insert  name  of 
trustee  of  the  standby  trust  fund],  at  the 
tequest  and  for  the  account  of  (owner  or 
operator’s  name  and  address]  for  third-party 
liability  awards  or  settlements  up  to  (in 

words]  U.S.  dollars  $ _ ^ _ per  occurrence 

and  the  annual  aggregate  amount  of  (in 

words]  U.S.  dollars  $ _ _  for  sudden 

accidental  occurrences  and/or  for  third-party 
liability  awards  or  settlements  up  to  the 

amount  of  (in  words]  U.S.  dollars  $ _ 

per  occurence,  and  the  annual  aggregate 

amount  of  (in  words]  U.S.  dollars  $ _ _ 

for  nonsudden  accidental  occurences 
available  upon  presentation  of  a  sight  draft 
bearing  reference  to  this  letter  of  credit  No. 

_ ,  and  (insert  the  following  language  if 

the  letter  of  credit  is  being  used  without  a 
standby  trust  fund:]  “(1)  a  signed  certificate 
reading  as  follows: 

Certificate  of  Valid  Claim 

The  undersigned,  as  parties  (insert 
principal]  and  (insert  name  and  address  of 
third-party  claimant(s)],  hereby  certify  that 
the  claim  of  bodily  injury  and/or  property 
damage  caused  by  a  (sudden  or  nonsudden] 
accidental  occurrence  arising  horn  operations 
of  (principal's]  hazardous  waste  treatment, 
storage,  or  disposal  facility  should  be  paid  in 

the  amount  of  $ _ _  We  hereby  certify 

that  the  claim  does  not  apply  to  any  of  the 
following: 

(a)  Bodily  injury  or  property  damage  for 
which  (insert  principal]  is  obligated  to  pay 
damages  by  reason  of  the  assumption  of 
liability  in  a  contract  or  agreement.  This 
exclusion  does  not  apply  to  liability  for 
damages  that  (insert  principal]  would  be 
obligated  to  pay  in  the  absence  of  the 
contract  or  agreement. 

(b)  Any  obligation  of  [insert  principal] 
under  a  workers’  compensation,  disability 
benefits,  or  unemployment  compensation  law 
or  any  similar  law. 

(c)  Bodily  injury  to: 

(1)  An  employee  of  [insert  principal]  arising 
htim,  and  in  the  course  of,  employment  by 
[insert  principal];  or 

(2)  The  spouse,  child,  parent,  brother  or 
sister  of  that  employee  as  a  consequence  of, 
or  arising  from,  and  in  the  course  of 
employment  by  (insert  principal]. 

This  exclusion  applies: 


(A)  Whether  (insert  principal]  may  be 
liable  as  an  employer  or  in  any  other 
capacity;  and 

(B)  To  any  obligation  to  share  damages 
with  or  repay  another  person  who  must  pay 
damages  because  of  the  injury  to  persons 
identified  in  paragraphs  (1)  and  (2). 

(d)  Bodily  injury  or  property  damage 
arising  out  of  the  ownership,  maintenance, 
use,  or  entrustment  to  others  of  any  aircraft, 
motor  vehicle  or  watercraft. 

(e)  Property  damage  to: 

(1)  Any  property  owned,  rented,  or 
occupied  by  [insert  principal]; 

(2)  Premises  that  are  sold,  given  away  or 
abandoned  by  (insert  principal]  if  the 
property  damage  arises  out  of  any  part  of 
those  premises; 

(3)  ^perty  loaned  to  [insert  principal]; 

(4)  Personal  property  in  the  care,  custody 
or  control  of  [insert  principal]; 

(5)  That  particular  part  of  real  property  on 
which  [insert  principal]  or  any  contractors  or 
subcontractors  working  directly  or  indirectly 
on  behalf  of  [insert  principal]  are  performing 
operations,  if  the  property  damage  arises  out 
of  these  operations. 

(Signatures] 

Grantor 

[Signatures] 

Claimant(s) 

or  (2)  a  valid  Bnal  court  order  establishing  a 
judgment  against  the  Grantor  for  bodily 
injury  or  property  damage  caused  by  sudden 
or  nonsudden  accidental  occurrences  arising 
from  the  operation  of  the  Grantor’s  facility  or 
group  of  facilities. 

This  letter  of  credit  is  effective  as  of  [date] 
and  shall  expire  on  [date  at  least  one  year 
later],  but  such  expiration  date  shall  be 
automatically  extended  for  a  period  of  [at 
least  one  year]  on  [date]  and  on  each 
successive  expiration  date,  unless,  at  least 
120  days  before  the  current  expiration  date, 
we  notify  you,  the  USEPA  Regional 
Administrator  for  Region  [Region  #],  and 
[owner’s  or  operator’s  name]  by  certified  mail 
that  we  have  decided  not  to  extend  this  letter 
of  credit  beyond  the  current  expiration  date. 

Whenever  this  letter  of  credit  is  drawn  on 
under  and  in  compliance  with  the  terms  of 
this  credit,  we  shall  duly  honor  such  draft 
upon  presentation  to  us. 

[Insert  the  following  language  if  a  standby 
trust  fund  is  not  being  used:  “In  the  event  that 
this  letter  of  credit  is  used  in  combination 
with  another  mechanism  for  liability 
coverage,  this  letter  of  credit  shall  be 
considered  [insert  ‘‘primary’’  or  "excess” 
coverage].’’ 

We  certify  that  the  wording  of  this  letter  of 
credit  is  identical  to  the  wording  speciHed  in 
40  CFR  264.151(k]  as  such  regulations  were 
constituted  on  the  date  shown  immediately 
below. 

[Signaturefs]  and  titlefs]  of  ofBcialfs]  of 
issuing  institution]  [Date] 

This  credit  is  subject  to  [insert  “the  most 
recent  edition  of  the  Uniform  Customs  and 
Practice  for  Documentary  Credits  published 
by  the  International  Chamber  of  Conunerce” 
or  “the  Uniform  Commercial  Code’’]. 

(1)  *  *  * 

(n)(l)  A  standby  trust  agreement,  as 
specified  in  {  264.147(h}  or  S  265.147(h)  of  this 


chapter,  must  be  worded  as  follows,  except 
that  institutions  in  brackets  are  to  be 
replaced  with  the  relevant  information  and 
the  brackets  deleted: 

Standby  Trust  Agreement 

Trust  Agreement,  the  “Agreement,”  entered 
into  as  of  [date]  by  and  between  [name  of  the 
owner  ot  operator]  a  [name  of  a  State]  [insert 
“corporation,”  “partneship,”  association,”  or 
“proprietorship”],  the  “Grantor,”  and  [name 
of  corporate  trustee],  [insert,  “incorporated  in 

the  State  of _ ”  or  “a  national  bank’’], 

the  “trustee.” 

Whereas  the  United  States  Environmental 
Protection  Agency,  “EPA,”  an  agency  of  the 
United  States  Government,  has  established 
certain  regulations  applicable  to  the  Grantor, 
requiring  that  an  owner  or  operator  of  a 
hazardous  waste  management  facility  or 
group  of  facilities  must  demonstrate  Rnancial 
responsibility  for  bodily  injury  and  property 
damage  to  third  parties  caused  by  sudden 
accidental  and/or  nonsudden  accidental 
ocurrences  arising  from  operations  of  the 
facility  or  group  of  facilities. 

Whereas,  the  Grantor  has  elected  to 
establish  a  standby  trust  into  which  the 
proceeds  from  a  letter  of  credit  may  be 
deposited  to  assure  all  or  part  of  such 
financial  responsibility  for  the  facilities 
identiHed  herein. 

Whereas,  the  Grantor,  acting  through  its 
duly  authorized  officers,  has  selected  the 
Trustee  to  be  the  trustee  under  this 
agreement,  and  the  Trustee  is  willing  to  act 
as  trustee. 

Now,  therefore,  the  Grantor  and  the 
Trustee  agree  as  follows: 

Section  1.  Definitions.  As  used  in  this 
Agreement: 

(a)  The  term  “Grantor”  means  the  owner  or 
operator  who  enters  into  this  Agreement  and 
any  successors  or  assigns  of  the  Grantor. 

(b)  The  term  “Trustee”  means  the  Trustee 
who  enters  into  this  Agreement  and  any 
successor  Trustee. 

Section  2.  Identification  of  Facilities.  This 
agreement  pertains  to  the  facilities  identiHed 
on  attached  schedule  A  [on  schedule  A,  for 
each  facility  list  the  EPA  IdentiHcation 
Number,  name,  and  address  of  the 
facility(ies)  and  the  amount  of  liability 
coverage,  or  portions  thereof,  if  more  than 
one  instrument  affords  combined  coverage  as 
demonstrated  by  this  Agreement]. 

Section  3.  Establishment  of  Fund.  The 
Grantor  and  the  Trustee  hereby  establish  a 
standby  trust  fund,  hereafter  the  “Fund,”  for 
the  benefit  of  any  and  all  third  parties  injured 
or  damaged  by  [sudden  and/or  nonsudden] 
accidential  occurrences  arising  from 
operation  of  the  facility(ies)  covered  by  this 


guarantee,  in  the  amounts  of - [up  to 

$1  million]  per  occurrance  and - [up 

to  $2  million]  annual  aggregate  for  sudden 

accidental  occurrences  and - [up  to  $3 

million]  per  occurrence  and - (up  to 


$6  million]  annual  aggregate  for  nonsudden 
occurrences,  except  that  the  Fund  is  not 
established  for  the  benefit  of  third  parties  for 
the  following: 

(a)  Bodily  injury  or  property  damage  for 
which  [insert  Grantor]  is  obligated  to  pay 
damages  by  reason  of  the  assumption  of 
liability  in  a  contract  or  agreement.  This 
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exclusion  does  not  apply  to  liability  for 
damages  that  (insert  Grantor]  would  be 
obligated  to  pay  in  the  absence  of  the 
contract  or  agreement. 

(b)  Any  obligation  of  [insert  Grantor]  under 
a  workers'  compensation,  disability  beneHts. 
or  imempioyment  compensation  law  or  any 
similar  law. 

(c)  Bodily  injury  to: 

(1)  An  employee  or  [insert  Grantor]  arising 
from,  and  in  the  course  of.  employment  by 
(insert  Grantor];  or 

(2)  The  spouse,  child,  parent,  brother  or 
sister  of  that  employee  as  a  consequence  of, 
or  arising  from,  and  in  the  course  of 
employment  by  [insert  Grantor]. 

This  exclusion  applies; 

(A)  Whether  (insert  Grantor]  may  be  liable 
as  an  employer  or  in  any  other  capacity,  and 

(B)  To  any  obligation  to  share  damages 
with  or  repay  another  person  who  must  pay 
damages  because  of  the  injury  to  persons 
identified  in  paragraphs  (1)  and  (2). 

(d)  Bodily  injury  or  property  damage 
arising  out  of  the  ownership,  maintenance, 
use.  or  entrustment  to  others  of  any  aircraft, 
motor  vehicle  or  watercraft. 

(e)  Property  damage  to: 

(ij  Any  property  owned,  rented,  or 
occupied  by  [insert  Grantor]; 

(2)  Premises  that  are  sold,  given  away  or 
abandoned  by  [insert  Grantor]  if  the  property 
damage  arises  out  of  any  part  of  those 
premises; 

(3)  Property  loaned  to  [insert  Grantor]; 

(4)  Personal  property  in  the  care,  custody 
or  control  of  [insert  Grantor]; 

(5)  That  particular  part  of  real  property  on 
which  [insert  Grantor]  or  any  contractors  or 
subcontractors  working  directly  or  indirectly 
on  behalf  of  (insert  Grantor]  are  performing 
operations,  if  the  property  damage  arises  out 
of  these  operations. 

In  the  event  of  combination  with  another 
mechanism  for  liability  coverage,  the  fund 
shall  be  considered  (insert  “primary”  or 
“excess"]  coverage. 

The  Fund  is  established  initially  as 
consisting  of  the  proceeds  of  the  letter  of 
credit  deposited  into  the  Fund.  Such  proceeds 
and  any  other  property  subsequently 
transferred  to  the  Trustee  is  referred  to  as  the 
Fund,  together  with  all  earnings  and  profits 
thereon,  less  any  payments  or  distributions 
made  by  the  Trustee  pursuant  to  this 
Agreement.  The  Fund  shall  be  held  by  the 
Trustee.  IN  TRUST,  as  hereinafter  provided. 
The  Trustee  shall  not  be  responsible  nor  shall 
it  undertake  any  responsibility  for  the 
amount  or  adequacy  of.  nor  any  duty  to 
collect  from  the  Grantor,  any  payments 
necessary  to  discharge  any  liabilities  of  the 
Grantor  established  by  EPA. 

Section  4.  Payment  for  Bodily  Injury  or 
Property  Damage.  The  Trustee  shall  satisfy  a 
third  p^y  liability  claim  by  drawing  on  the 
letter  of  credit  described  in  Schedule  B  and 
by  making  payments  from  the  Fund  only  npon 
receipt  of  one  of  the  following  documents: 

(a)  Certification  from  the  Grantor  and  the 
third  party  ciaimant(s]  that  the  liability  claim 
should  be  paid.  The  certiRcation  must  be 
worded  as  follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted: 


Certification  of  Valid  Claim 

The  undersigned,  as  parties  (insert 
Grantor]  and  [insert  name  and  address  of 
third  party  claimantfs)],  hereby  certify  that 
the  claim  of  bodily  injury  and/or  property 
damage  caused  by  a  [sudden  or  nonsudden] 
accidental  occurrence  arising  from  operating 
(Grantor’s]  hazardous  waste  treatment, 
storage,  or  disposal  facility  should  be  paid  in 
the  amount  of  ${  ]. 

[Signatures] 

Grantor 

[Signatures] 

Claimantfs] 

(b)  A  valid  frnal  court  order  establishing  a 
judg.ment  against  the  Grantor  for  bodily 
injury  or  property  damage  caused  by  sudden 
or  nonsudden  accidental  occurrences  arising 
from  the  operation  of  the  Grantor’s  facility  or 
group  of  facilities. 

Section  5.  Payments  Comprising  the  Fund. 
Payments  made  to  the  Trustee  for  the  Fund 
shall  consist  of  the  proceeds  from  the  letter  of 
credit  drawn  upon  by  the  Trustee  in 
accordance  with  the  requirements  of  40  CFR 
2(i4.151(k}  and  section  4  of  this  Agreement. 

Section  6.  Trustee  Management.  The 
Trustee  shall  invest  and  reinvest  the  principal 
and  income,  in  accordance  with  general 
investment  policies  and  guidelines  which  the 
Grantor  may  communicate  in  writing  to  the 
Trustee  from  time  to  time,  subject,  however, 
to  the  provisions  of  this  section.  In  investing, 
reinvesting,  exchanging,  selling,  and 
managing  the  Fund,  the  Trustee  shall 
discharge  his  duties  wnth  respect  to  the  trust 
fund  solely  in  the  interest  of  the  beneficiary 
and  with  the  care,  skill,  prudence,  and 
diligence  under  the  circumstances  then 
prevailing  which  persons  of  prudence,  acting 
in  a  like  capacity  and  familiar  with  such 
matters,  would  use  in  the  conduct  of  an 
enterprise  of  a  like  character  and  with  like 
aims;  except  that; 

(i)  Securities  or  other  obligations  of  the 
Grantor,  or  any  other  owner  or  operator  of 
the  facilities,  or  any  of  their  affiliates  as 
defined  in  the  Investment  Company  Act  of 
1940,  as  amended,  15  U.S.C.  80a-2(a),  shall 
not  be  acquired  or  held,  unless  they  are 
securities  or  other  obligations  of  the  Federal 
or  a  State  government; 

(ii)  The  Trustee  is  authorized  to  invest  the 
Fund  in  time  or  demand  deposits  of  the 
Trustee,  to  the  extent  insured  by  an  agency  of 
the  Federal  or  a  State  Government;  and 

(iii)  The  Trustee  is  authorized  to  hold  cash 
awaiting  investment  or  distribution 
uninvested  for  a  reasonable  time  and  without 
liability  for  the  payment  of  interest  thereon. 

Section  7.  Commingling  and  Investment. 

The  Trustee  is  expressly  authorized  in  its 
discretion: 

(a)  To  transfer  from  time  to  time  any  or  all 
of  the  assets  of  the  Fund  to  any  common, 
commingled,  or  collective  trust  fund  created 
by  the  Trustee  in  which  the  Fund  is  eligible  to 
participate,  subject  to  all  of  the  provisions 
thereof,  to  be  commingled  with  the  assets  of 
other  trusts  participating  therein;  and 

(b)  To  purchase  shares  in  any  investment 
company  registered  under  the  Investment 
Company  Act  of  1940, 15  U.S.C.  80a-l  et  seq.. 
including  one  which  may  be  created, 
managed,  underwritten,  or  to  which 


investment  advice  is  rendered  or  the  shares 
of  which  are  sold  by  the  Trustee.  The  Trustee 
may  vote  such  shares  in  its  discretion. 

Action  5.  Express  Powers  of  Trustee. 
Without  in  any  way  limiting  the  powers  and 
discretions  conferred  upon  the  Trustee  by  the 
other  provisions  of  this  Agreement  or  by  law, 
the  Trustee  is  expressly  authorized  and 
empowered: 

(a)  To  sell,  exchange,  convey,  transfer,  or 
otherwise  dispose  of  any  property  held  by  it, 
by  public  or  private  sale.  No  person  dealing 
with  the  Trustee  shall  be  bound  to  see  to  the 
application  of  the  purchase  money  or  to 
inquire  into  the  validity  or  expediency  of  any 
such  sale  or  other  disposition; 

(b)  To  make,  execute,  acknowledge,  and 
deliver  any  and  all  documents  of  transfer  and 
conveyance  and  any  and  all  other 
instruments  that  may  be  necessary  or 
appropriate  to  carry  out  the  powers  herein 
grant^' 

(c)  To  register  any  securities  held  in  the 
Fund  in  its  own  name  or  in  the  name  of  a 
nominee  and  to  hold  any  security  in  bearer 
form  or  in  book  entry,  or  to  combine 
certificates  representing  such  securities  with 
certificates  of  the  same  issue  held  by  the 
Trustee  in  other  fiduciary  capacities,  or  to 
deposit  or  arrange  for  the  deposit  of  such 
securities  in  a  qualified  central  depositary 
even  though,  when  so  deposited,  such 
securities  may  be  merged  and  held  in  bulk  in 
the  name  of  the  nominee  of  such  depositary 
with  other  securities  deposited  therein  by 
another  person,  or  to  deposit  or  arrange  for 
the  deposit  of  any  securities  issued  by  the 
United  States  Government,  or  any  agency  or 
instrumentality  thereof,  with  a  F^eral 
Reserve  Bank,  but  the  books  and  records  of 
the  Trustee  shall  at  all  times  show  that  all 
such  securities  are  part  of  the  Fund; 

(d)  To  deposit  any  cash  in  the  Fund  in 
interest-bearing  accounts  maintained  or 
savings  certiRcates  issued  by  the  Trustee,  in 
its  separate  corporate  capacity,  or  in  any 
other  banking  institution  affiliated  with  the 
Trustee,  to  the  extent  insured  by  an  agency  of 
the  Federal  or  State  government;  and 

(e)  To  compromise  or  otherwise  adjust  all 
claims  in  favor  of  or  against  the  Fimd. 

Section  9.  Taxes  and  Expenses.  All  taxes  of 
any  kind  that  may  be  assessed  or  levied 
against  or  in  respect  of  the  Fund  and  all 
brokerage  commissions  incurred  by  the  Fund 
shall  be  paid  from  the  Fund.  All  other 
expenses  incurred  by  the  Trustee  in 
connection  with  the  administration  of  this 
Trust,  including  fees  for  legal  services 
rendered  to  the  Trustee,  the  compensation  of 
the  Trustee  to  the  extent  not  paid  directly  by 
the  Grantor,  and  all  other  proper  charges  and 
disbursements  to  the  Trustee  shall  be  paid 
from  the  Fund. 

Section  10.  Advice  of  Counsel.  ‘The  Trustee 
may  from  time  to  time  consult  with  counsel, 
who  may  be  counsel  to  the  Grantor,  with 
respect  to  any  question  arising  .8  to  the 
construction  of  this  Agreement  or  any  action 
to  be  taken  hereunder.  The  Trustee  shall  be 
fully  protected,  to  the  extent  permitted  by 
law,  in  acting  upon  the  ad\ice  of  counseL 

Section  11.  Tivstee  Compensation.  The 
Trustee  shall  be  entitled  to  reasonable 
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compensation  for  its  services  as  agreed  upon 
in  writing  from  time  to  time  with  the  Grantor. 

Section  12.  Successor  Trustee.  The  Trustee 
may  resign  or  the  Grantor  may  replace  the 
Trustee,  but  such  resignation  or  replacement 
shall  not  be  effective  until  the  Grantm  has 
appointed  a  successor  trustee  and  this 
successor  accepts  the  appointment  The 
successor  trustee  shall  have  the  same  powers 
and  duties  as  those  conferred  upon  the 
Trustee  hereunder.  Upon  the  successor 
trustee’s  acceptance  of  the  appointment  the 
Trustee  shall  assign,  transfer,  and  pay  ovm'  to 
the  successor  trustee  the  funds  and  properties 
then  constituting  the  Fund.  If  for  any  reason 
the  Grantor  cannot  of  does  not  act  in  the 
event  of  the  resignation  of  the  Trustee,  the 
Trustee  may  apply  to  a  court  of  competent 
jurisdiction  for  Ae  appointment  of  a 
successo*  trustee  or  for  instructions.  The 
successor  trustee  shall  specify  the  date  on 
which  it  assumes  administration  of  the  trust 
in  a  writing  sent  to  the  Grantor,  the  EPA 
Regional  Administrator  and  the  present 
Trustee  by  certified  mail  10  days  before  such 
change  becomes  effective.  Any  expenses 
incur^  by  the  Trustee  as  a  result  of  any  of 
the  acts  contemplated  by  this  Section  shall  be 
paid  as  provided  in  Sectim  9. 

Section  13.  InstrucUons  to  the  Trustee.  All 
orders,  requests,  certifications  of  valid 
claims,  and  instructions  to  the  Trustee  shall 
be  in  writing,  signed  by  such  persons  as  are 
designated  in  the  attached  E^^ibit  A  or  such 
other  designees  as  the  Grantor  may  designate 
by  amendments  to  Exhibit  A.  *1116  Ttustee 
shall  be  fully  inxrtected  in  acting  without 
inquiry  in  accordance  with  the  Grantor’s 
orders,  requests,  and  instructions.  The 
Trustee  shall  have  the  right  to  assume,  in  the 
absence  of  written  notice  to  the  contrary,  that 
no  event  constituting  a  diange  or  a 
termination  of  the  authority  of  any  person  to 
act  on  behalf  of  the  Grantor  or  dte  EPA 
Regional  Administrator  hereundmr  has 
occurred.  The  Trustee  shall  have  no  duty  to 
act  in  the  absence  of  such  orders,  requests, 
and  instructions  fiom  the  Grantor  and/or 
EPA,  except  as  provided  for  herein. 

Section  14.  Amendment  of  Agreement  This 
Agreement  may  be  amended  by  an 
instrument  in  writing  executed  by  the 
Grantor,  the  Trustee,  and  the  EPA  Regional 
Administrator,  or  by  the  Trustee  and  the  EPA 
Regional  Administrator  if  the  Grantor  ceases 
to  exist 

Section  15.  Irrevocability  and  Termination. 
Subject  to  the  ri^t  of  the  parties  to  amend 
this  Agreement  as  provided  in  section  14,  this 
Trust  shall  be  irrevocable  and  shall  continue 
until  terminated  at  the  written  agreement  of 
the  Grantor,  the  Trustee,  and  the  EPA 
Regional  Administrator,  or  by  the  Trustee 
and  the  EPA  Regicmal  Administrator,  if  the 
Grantor  ceases  to  exist  Upon  termination  of 
the  Trust  all  remaining  trust  property,  less 
final  trust  administration  expenses,  shall  be 
paid  to  the  Grantor. 

The  Regional  Administrator  will  agree  to 
termination  of  the  Trust  when  the  owner  or 
operator  substitutes  alternative  financial 
assurance  as  specified  in  this  section. 

Section  16.  bnmunity  and  Indemnification. 
The  Trustee  shall  not  incur  personal  liability 
of  any  nature  in  connection  with  any  act  or 
omission,  made  in  good  faith,  in  the 


administration  of  this  Trust,  or  in  carrying  out 
any  directions  by  the  Grantor  and  the  EPA 
Regional  Administrator  issued  in  accordance 
with  this  Agreement  The  Trustee  shall  be 
indemnified  and  saved  harmless  by  the 
Grantor  or  from  the  Trust  Fund,  w  both,  from 
and  against  any  personal  Uability  to  which 
the  Thistee  may  be  subjected  by  reason  of 
any  act  or  conduct  in  its  official  capacity, 
including  all  expenses  reasonably  incurred  in 
its  defense  in  the  event  die  Grantor  fails  to 
provide  such  defense. 

Section  17.  Choice  of  Law.  This  Agreement 
shall  be  administered,  construed,  and 
enforced  according  to  the  laws  of  the  State  of 
(enter  name  of  State}. 

Section  18.  Interpretation.  As  used  in  diis 
Agreement,  words  in  the  singular  include  the 
plural  and  words  in  the  plural  include  the 
singular.  The  descriptive  headings  for  each 
Section  of  this  Agreement  shaU  not  affect  the 
interpretation  of  the  legal  efficacy  of  this 
Agreement 

In  Witness  Whereof  the  parties  have 
caused  this  Agreement  to  be  executed  by 
their  respective  officers  duly  authorized  and 
their  corporate  seals  to  be  hereunto  affixed 
and  attested  as  of  the  date  first  above 
written.  The  parties  below  certify  that  the 
wording  of  this  Agreement  is  ideinb'eal  to  the 
wording  specified  in  40  CFR  284.151(n)  as 
such  regulations  were  constituted  on  the  date 
first  above  written. 


[Signature  (rf  Grantor) 

(TiUeJ 

Attest: 

(Title) 

(Seal) 


[Signature  of  Trustee] 

Attest: 

(Title) 

[Seal] 

(2)  The  following  is  an  example  of  the 
certification  of  acknowledgement  which  must 
acconqiany  the  trust  agreement  for  a  standby 
trust  fund  as  specified  in  iS  264.147(b)  or 
265.147(h)  or  tto  chapter.  State  requirements 
may  differ  on  the  proper  content  of  this 
acknowledgeroenL 
State  of 


County  of 


On  this  (date),  before  me  personafiy  came 
[owner  at  operator]  to  me  known,  who,  being 
by  me  duly  sworn,  did  depose  and  say  that 
she/he  resides  at  [address],  that  she/he  is 
(title)  of  [corporation],  the  corporation 
described  in  and  which  executed  the  above 
instrument;  that  she/he  knows  the  seal  of 
said  corporation;  that  the  seal  affixed  to  such 
instrument  is  such  corporate  seal;  that  it  was 
so  affixed  by  order  of  the  Board  of  Directors 
of  said  corporation,  and  that  she/he  signed 
her/his  name  thereto  by  like  order. 


[Signature  of  Notary  Public) 

40  CFR  part  265  is  amended  as 
fbnows: 


PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACttJTIES 

1.  The  authcffity  citation  for  part  265 
continues  to  read  as  follows: 

Autimrity.  42  U.S.C  6005, 6912(a).  6924, 
6925.  and  6935. 

2.  Section  265 J19  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (b)(2)  as  follows. 

§  265.1 19  Post-closure  notices. 

•  *  *  •  * 

(b)  *  *  * 

(2)  *  *  *  The  Regional  Administrator 
shall  not  release  the  owner  or  operator 
from  financial  assurance  requirements 
under  }  265.143(h}  until  the  owner  or 
operator  has  complied  with  the 
provisions  of  this  paragraph. 

•  •  *  •  • 

3.  Section  265.143  is  amended  by 
revising  paragraphs  (e)(1).  (e)(2).  (e)(10) 
introductory  text.  (f).  and  (h)  to  read  as 
follows: 

S26&143  Fhianetafeseurance  for  closure. 

•  •  *  *  * 

(e)  Financial  test  and  guarantee  for 
closure.  (1)  An  owner  or  operator  may 
satisfy  the  requirements  of  this  section 
by  demonstrating  that  he  passes  a 
financial  test  as  specified  in  this 
paragraph.  To  pass  this  test  the  owner 
or  operator  must  meet  the  criteria  of 
either  paragraph  (eXlKi)  or  (b)  of  this 
section. 

(i)  The  owner  or  operator  must  have; 

(A)  Either  a  ratio  of  total  liabilities  to 
net  worth  less  than  1.5;  or,  a  ratio  of  the 
sum  of  net  income  plus  depreciation, 
depletion  and  amortization,  minus  $10 
million,  to  total  liabilities  greater  than 
0.10;  and 

(B)  Tangible  net  worth  greater  than 
tte  siun  of  the  current  closure  and  post- 
closure  cost  estimates  and  any  other 
obligations  covered  by  a  financial  test 
plus  $10  million;  and 

(C)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  current  closure  and  post-closure 
cost  estimates  and  any  other  obligations 
covered  by  a  financial  test 

(ii)  The  owner  or  operator  must  have: 

(A)  A  current  rating  fc»*  his  most 
recent  bond  issuance  of  AAA,  AA,  A,  or 
BBB  as  issued  by  Standard  and  Poor's  or 
Aaa,  Aa,  A  or  Baa  as  issued  by 
Moody’s;  and 

(B)  Tangible  net  worth  greater  than 
the  sum  of  the  current  closure  and  post¬ 
closure  cost  estimates  and  any  other 
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obligations  covered  by  a  financial  test 
plus  $10  million;  and 

(C)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  the  current  closure  and  post- 
closure  cost  estimates  and  any  other 
obligations  covered  by  a  financial  test. 

(2)  The  phrase  “current  closure  and 
post-closure  cost  estimates”  as  used  in 
paragraph  (e)(1)  of  this  section  refers  to 
the  cost  estimates  required  to  be  shown 
in  paragraphs  1-7  of  the  letter  from  the 
owner’s  or  operator’s  chief  financial 
officer  (264.151(f)). 

*  «  *  *  * 

(10)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  written  guarantee.  The 
guarantor  must  be  the  direct  or  higher- 
tier  parent  corporation  of  the  owner  or 
operator,  a  Hrm  whose  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator,  or 
a  Him  with  a  “substantial  business 
relationship”  with  the  owner  or 
operator,  "nie  guarantor  must  meet  the 
requirements  for  owners  or  operators  in 
paragraphs  (e)(1)  through  (8)  of  this 
section  and  must  comply  with  the  terms 
of  the  guarantee.  The  wording  of  the 
guarantee  must  be  identical  to  the 
wording  specified  §  264.151(h).  A 
certified  copy  of  the  guarantee  must 
accompany  the  items  sent  to  the 
Regional  Administrator  as  specified  in 
paragraph  (e)(3)  of  this  section.  One  of 
these  items  must  be  the  letter  from  the 
guarantor’s  chief  Hnancial  officer.  If  the 
guarantor’s  parent  corporation  is  also 
the  parent  corporation  of  the  owner  or 
operator,  the  letter  must  describe  the 
value  received  in  consideration  of  the 
guarantee.  If  the  guarantor  is  a  firm  with 
a  “substantial  business  relationship" 
with  the  owmer  or  operator,  this  letter 
must  describe  this  “substantial  business 
relationship"  and  the  value  received  in 
consideration  of  the  guarantee.  The 
terms  of  the  guarantee  must  provide 
that: 

*  •  *  «  • 

(f)  Use  of  multiple  financial 
mechanisms.  An  owner  or  operator  may 
satisfy  the  requirements  of  this  section 
by  establishing  more  than  one  Hnancial 
mechanism  per  facility.  These 
mechanisms  are  limited  to  trust  funds, 
surety  bonds  guaranteeing  pajmient  into 
a  trust  fund,  letters  of  credit,  insurance, 
and  financial  test  and  guarantee,  except 
that  the  Hnancial  test  and  guarantee 
may  not  be  combined.  The  mechanisms 
must  be  as  speciHed  in  paragraphs  (a), 
(b),  (d),  (e),  and  (f),  respectively,  of  this 
section,  except  that  it  is  the  combination 
of  mechanisms  rather  than  the  single 
mechanism  that  must  provide  Hnancial 


assurance  for  an  amount  at  least  equal 
to  the  cost  estimate.  If  an  owner  or 
operator  uses  a  trust  fund  in 
combination  writh  a  surety  bond  or  letter 
of  credit,  he  may  use  the  trust  fund  as 
the  standby  trust  fund  for  the  other 
mechanism.  A  single  trust  fund  may  be 
established  for  two  or  more 
mechanisms.  ’The  Regional 
Administration  may  use  any  or  all  of  the 
mechanisms  to  provide  for  closure  of  the 
facility. 

«  *  «  *  * 

(h)  Release  of  the  owner  or  operator 
from  the  requirements  of  this  section. 
Within  60  days  after  receiving 
certiHcations  from  the  owmer  or  operator 
and  an  independent  registered 
professional  engineer  that  final  closure 
has  been  completed  in  accordance  with 
the  approved  closure  plan,  and,  for 
facilities  subject  to  §  265.119,  after 
receiving  the  certification  required 
under  $  265.119(b)(2),  the  Regional 
Administrator  will  notify  the  owner  or 
operator  in  writing  that  he  is  no  longer 
required  by  this  section  to  maintain 
Hnancial  assurance  for  final  closure  of 
the  facility,  unless  the  Regional 
Administrator  has  reason  to  believe  that 
final  closure  has  not  been  in  accordance 
with  the  approved  closure  plan  or  that 
the  owner  or  operator  has  failed  to 
comply  with  the  applicable 
requirements  of  §  265.119.  The  Regional 
Administrator  shall  provide  the  owner 
or  operator  a  detailed  written  statement 
of  any  such  reason  to  believe  that 
closure  has  not  been  in  accordance  with 
the  approved  closure  plan  or  that  the 
owner  or  operator  has  failed  to  comply 
with  the  applicable  requirements  of 

§  265.119. 

4.  Section  265.145  is  amended  by 
revising  paragraphs  (e)(1)  and  (2),  the 
introductory  text  of  paragraph  (e)(ll), 
and  paragraph  (f)  to  read  as  follows: 

§  265.145  Financial  assurance  for  post- 
ctosura  care. 

***** 

(e)  Financial  test  and  guarantees  for 
post-closure  care.  (1)  An  owner  or 
operator  may  satisfy  the  requirements  of 
this  section  by  demonstrating  that  he 
passes  a  Hnancial  test  as  speciHed  in 
this  paragraph.  To  pass  this  test  the 
owner  or  operator  must  meet  the  criteria 
of  either  paragraph  (e)(l)(i)  or  (ii)  of  this 
section. 

(i)  The  owner  or  operator  must  have: 

(A)  Either  a  ratio  of  total  liabilities  to 
net  worth  less  than  1.5;  or,  a  ratio  of  the 
sum  of  net  income  plus  depreciation, 
depletion  and  amortization,  minus  $10 
million,  to  total  liabilities  greater  than 
0.10;  and 

(B)  Tangible  net  worth  greater  than 
the  sum  of  the  current  closure  and  post¬ 


closure  cost  estimates  and  any  other 
obligations  covered  by  a  financial  test 
plus  $10  million;  and 

(C)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  current  closure  and  post-closure 
cost  estimates  and  any  other  obligations 
covered  by  a  Hnancial  test. 

(ii)  The  owner  or  operator  must  have: 

(A)  A  current  rating  for  his  most 
recent  bond  issuance  of  AAA.  AA,  A,  or 
BBB  as  issued  by  Standard  and  Poor’s  or 
Aaa,  Aa,  A  or  Baa  as  issued  by 
Moody’s;  and 

(B)  Tangible  net  worth  greater  than 
the  sum  of  the  current  closure  and  post¬ 
closure  cost  estimates  and  any  other 
obligations  covered  by  a  Hnancial  test 
plus  $10  million;  and 

(C)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  the  current  closure  and  post¬ 
closure  cost  estimates  and  any  other 
obligations  covered  by  a  Hnancial  test. 

(2)  The  phrase  “current  closure  and 
post-closure  cost  estimates"  as  used  in 
paragraph  (e)(1),  of  this  section  refers  to 
the  cost  estimates  required  to  be  shown 
in  paragraphs  1-7  of  the  letter  from  the 
owner’s  or  operator’s  chief  financial 
officer  (264.151(f)). 

***** 

(11)  An  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  written  guarantee.  The 
guarantor  must  be  the  direct  or  higher- 
tier  parent  corporation  of  the  owner  or 
operator,  a  firm  whose  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator,  or 
a  firm  with  a  “substantial  business 
relationship”  with  the  owner  or 
operator.  The  guarantor  must  meet  the 
requirements  for  owmers  or  operators  in 
paragraphs  (e)  (1)  through  (9)  of  this 
section  and  must  comply  with  the  terms 
of  the  guarantee.  The  wording  of  the 
guarantee  must  be  identical  to  the 
wording  speciHed  §  264.151(h).  A 
certified  copy  of  the  guarantee  must 
accompany  the  items  sent  to  the 
Regional  Administrator  as  speciHed  in 
paragraph  (e)(3)  of  this  section.  One  of 
these  items  must  be  the  letter  from  the  - 
guarantor’s  chief  financial  officer.  If  the 
guarantor’s  parent  corporation  is  also 
the  parent  corporation  of  the  owner  or 
operator,  the  letter  must  describe  the 
value  received  in  consideration  of  the 
guarantee.  If  the  guarantor  is  a  firm  with 
a  “substantial  business  relationship” 
with  the  owner  or  operator,  this  letter 
must  describe  this  “substantial  business 
relationship”  and  the  value  received  in 
consideration  of  the  guarantee.  'The 
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terms  of  the  guarantee  must  provide 
that: 

•  *  •  «  « 

(f)  Use  of  multiple  financial 
mechanisms.  An  owner  or  operator  may 
satisfy  the  requirements  of  this  section 
by  establishing  more  than  one  financial 
mechanism  per  facility.  These 
mechanisms  are  limited  to  trust  funds, 
surety  bonds  guaranteeing  payment  into 
a  trust  fund,  letters  of  credit,  insurance, 
and  financial  test  and  guarantee,  except 
that  the  financial  test  and  guarantee 
may  not  be  combined.  The  mechanisms 
must  be  as  specified  in  paragraphs  (a), 
(b),  (d).  (e),  and  (f),  respectively,  of  this 
section,  except  that  it  is  the  combination 
of  mechanisms  rather  than  the  single 
mechanism  that  must  provide  financial 
assurance  for  an  amount  at  least  equal 
to  the  cost  estimate.  If  an  owner  or 
operator  uses  a  trust  fimd  in 
combination  with  a  surety  bond  or  letter 
of  credit,  he  may  use  the  trust  fund  as 
the  standby  trust  fund  for  the  other 
mechanism.  A  single  trust  fund  may  be 
established  for  two  or  more 
mechanisms.  The  Regional 
Admininstrator  may  use  any  or  all  of  the 
mechanisms  to  provide  for  post-closure 
of  the  facility. 

***** 

5.  Section  265.147  is  amended  by 
revising  paragraphs  (a](7],  (b](7),  (f)(l], 
and  (f)(6),  and  by  adding  new 
paragraphs  (h)(4)  and  (h)(5)  to  read  as 
follows: 

§265.147  Liability  requirements. 

(a)  *  *  * 

(7)  An  owner  or  operator  shall  notify 
the  Regional  Administrator  in  writing 
within  30  days  whenever 

(i)  a  claim  results  in  a  reduction  in  the 
amount  of  financial  assurance  for 
liability  coverage  provided  by  a 
financial  instrument  authorized  in 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section;  or 

(ii)  a  Certification  of  Valid  Claim  for 
bodily  injury  or  property  damages 
caused  by  a  sudden  or  non-sudden 
accidental  occurrence  arising  from  the 
operation  of  a  hazardous  waste 
treatment,  storage,  or  disposal  facility  is 
entered  between  the  owner  or  operator 
and  third-party  claimant  for  liability 
coverage  under  paragraphs  (aXl) 
through  (a)(6)  of  this  section;  or 


(iii)  a  final  court  order  establishing  a 
judgment  for  bodily  injury  or  property 
damage  caused  by  a  sudden  or  non¬ 
sudden  accidental  occurrence  arising 
from  the  operation  of  a  hazardous  waste 
treatment,  storage,  or  disposal  facility  is 
issued  against  the  owner  or  operator  or 
an  instrument  that  is  providing  financial 
assurance  for  liability  coverage  under 
paragraphs  (a)(1)  through  (aX6)  cf  this 
section. 

(b)  *  *  * 

(7)  An  owner  or  operator  shall  notify 
the  Regional  Administrator  in  writing 
within  30  days  whenever 

(i)  A  claim  results  in  a  reduction  in  the 
amount  of  financial  assurance  for 
liability  coverage  provided  by  a 
financial  instrument  authorized  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section;  or 

(ii)  A  Certification  of  Valid  Claim  for 
bodily  injury  or  property  damages 
caused  by  a  sudden  or  non-sudden 
accidental  occurrence  arising  from  the 
operation  of  a  hazardous  waste 
treatment,  storage,  or  disposal  facility  is 
entered  between  the  owner  or  operator 
and  third-party  claimant  for  liability 
coverage  under  paragraphs  (b)(1) 
through  (b)(&)  of  this  section;  or 

(iii)  A  final  court  order  establishing  a 
judgment  for  bodily  injury  or  property 
damage  caused  by  a  sud^n  or  non¬ 
sudden  accidental  occurrence  arising 
fix)m  the  operation  of  a  hazardous  waste 
treatment,  storage,  or  disposal  facility  is 
issued  against  the  owner  or  operator  or 
an  instrument  that  is  providing  financial 
assurance  for  liability  coverage  under 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section. 

***** 

(f)  Financial  test  for  liability 
coverage.  (1)  An  owner  or  operator  may 
satisfy  the  requirements  of  this  section  by 
demonstrating  that  he  passes  a  financial 
test  as  specified  in  this  paragraph.  To 
pass  this  test  the  owner  or  operator 
must  meet  the  criteria  of  paragraph 
(f)(l)(i)  or  (f)(l)(ii)  of  this  section. 

(i)  The  owner  or  operator  must  have: 

(A)  Tangible  net  worth  greater  than 
the  sum  of  the  amount  of  liability 
coverage  to  be  demonstrated  by  this  test 
plus  $10  million; 

(B)  Assets  located  in  the  United  States 
amounting  to  at  least  90  percent  of  total 
assets  or  at  least  six  times  the  sum  of 


the  amount  of  liability  coverage  and  any 
other  obligations  covered  by  a  financial 
test. 

(ii)  The  owner  or  operator  must  have: 

(A)  A  current  rating  for  his  most 
recent  bond  issuance  of  AAA,  AA,  A,  or 
BBB  as  issued  by  Standard  and  Poor’s  or 
Aaa,  Aa,  A,  or  Baa  as  issued  by 
Moody’s;  and 

(B)  Tangible  net  worth  greater  than 
the  sum  of  the  amount  of  liability 
coverage  to  be  demonstrated  by  this  test 
plus  $10  million;  and 

(C)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  the  amount  of  liability  coverage 
and  any  other  obligations  covered  by  a 
financial  test. 

*  *  *  *  * 

(6)  If  the  owner  or  operator  no  longer 
meets  the  requirements  of  paragraph 
(f)(1)  of  this  section,  he  must  obtain 
insurance,  a  letter  of  credit,  a  surety 
bond,  a  trust  fund,  or  a  guarantee  for  the 
entire  amount  of  required  liability 
coverage  as  specified  in  this  section. 
Evidence  of  liability  coverage  must  be 
submitted  to  the  Regional  Administrator 
within  90  days  after  the  end  of  the  fiscal 
year  for  which  the  year-end  financial 
data  show  that  the  owner  or  operator  no 
longer  meets  the  test  requirements. 
***** 

(h)  *  *  * 

(4)  an  owner  or  operator  who  uses  a 
letter  of  credit  to  satisfy  the 
requirements  of  this  section  may  also 
establish  a  standby  trust  fund.  Under 
the  terms  of  such  a  letter  of  credit,  all 
amounts  paid  pursuant  to  a  draft  by  the 
trustee  of  the  standby  trust  will  be 
deposited  by  the  issuing  institution  into 
the  standby  trust  in  accordance  with 
instructions  from  the  trustee.  The  trustee 
of  the  standby  trust  fund  must  be  an 
entity  which  has  the  authority  to  act  as 
a  trustee  and  whose  trust  operations  are 
regulated  and  examined  by  a  Federal  or 
State  agency. 

(5)  'The  wording  of  the  standby  trust 
fund  must  be  identical  to  the  wording 
specified  in  §  264.151 (n). 

***** 

[FR  Doc.  91-15060  Filed  3-28-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

[AMS-FRL-3967-9] 

Motor  Vehicle  and  Engine  Compliance 
Program  Fees  for  Light-Duty  Vehicles; 
Light-Duty  Trucks;  Heavy-Duty 
Vehicles  and  Engines;  and 
Motorcycles 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  Today's  action  proposes  that 
40  CFR  part  86  be  amended  to  add 
provisions  which  would  authorize  the 
Environmental  Protection  Agency  (EPA) 
to  collect  fees  for  certain  activities 
required  of  the  Agency  pursuant  to  the 
Clean  Air  Act  (CAA)  (42  U.S.C.  7401  et 
seq.),  as  amended  by  Public  Law  101- 
549,  the  Energy  Policy  and  Conservation 
Act  (EPCA)  (42  U.S.C.  6201  et  seq.),  and 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  2001  et  seq.).  The 
authority  for  this  rulemaking  is  the 
Independent  Offlces  Appropriations  Act 
(lOAA)  (31  U.S.C.  9701),  section  217  of 
the  Clean  Air  Act,  as  amended,  and  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1990,  Public  Law  101-508, 
section  6501. 

The  fee  program  proposed  today 
would  cover  EPA’s  Motor  Vehicle  and 
Engine  Compliance  Program  (MVECP). 
The  MVECP  includes  all  compliance  and 
enforcement  activities  performed  by 
EPA  which  are  associated  with 
certification,  fuel  economy.  Selective 
Enforcement  Auditing  (S^),  and  in-use 
compliance  activities.  The  proposed  fee 
would  recover  those  compliance  costs 
which  the  government  incurs  in 
providing  manufacturers  or  Independent 
Commercial  Importers  (ICIs)  with 
certiHcates  of  conformity,  fuel  economy 
labels,  and  Corporate  Average  Fuel 
Economy  (CAFE)  calculations  necessary 
to  market  vehicles  in  the  United  States 
and  to  meet  requirements  otherwise 
imposed  by  statute.  This  program  would 
apply  to  all  manufacturers  and  ICIs  of 
light-duty  vehicles  (LDVs),  light-duty 
trucks  (LDTs),  heavy-duty  vehicles 
(HD Vs),  heavy-duty  engines  (HDEs), 
and  motorcycles  (MCs). 

When  a  manufacturer  or  an  ICI 
decides  to  market  vehicles  or  engines  in 
the  United  States,  EPA  must  perform 
certain  activities  necessary  to  ensure 
compliance  with  regulations  pertaining 
to  the  MVECP.  In  doing  so,  EPA  incurs 
costs  which  it  is  authorized  to  recover 
by  the  CAA  and  lOAA.  This  rulemaking 


would  enable  EPA  to  recover  these  costs 
through  fees. 

dates:  Written  comments  on  this  notice 
will  be  accepted  for  30  days  following 
the  hearing,  until  August  22, 1991.  EPA 
will  conduct  a  public  hearing  on  this 
notice  of  Proposed  Rulemaking  on  July 
23, 1991,  in  Ann  Arbor,  Michigan.  The 
hearing  will  convene  at  10  a.m.  and  will 
adjourn  at  such  time  as  necessary  to 
complete  the  testimony.  Further 
information  on  the  public  hearing  can  be 
found  in  section  VI,  Public  Participation, 
in  SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate  if  possible) 
to:  The  Air  Docket,  room  M-1500  (LE- 
131 ,  Waterside  Mall,  Attention:  Docket 
No.  A-91-15.  401  M  Street  SW., 
Washington,  DC  20460.  The  public 
hearing  will  be  held  in  the  conference 
room  of  the  Environmental  Protection 
Agency,  Motor  Vehicle  Emission 
Laboratory,  2565  Plymouth  Road,  Ann 
Arbor,  Michigan  48105. 

Materials  relevant  to  this  proposed 
rulemaking  are  contained  in  Docket  No. 
A-01-15.  The  docket  is  located  at  the 
above  address  and  may  be  inspected 
from  8  a.m.  until  noon  and  from  1:30  p.m. 
until  3:30  p.m.  Monday  through  Friday. 

A  reasonable  fee  may  be  charged  by 
EPA  for  copying  docket  material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L  Harrison,  CertiHcation 
Division,  U.S.  Environmental  Protection 
Agency,  2565  Plymouth  Road,  Ann 
Arbor,  Michigan  48105,  Telephone  (313) 
668-4281. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 
1.  Introduction 
U.  Background 

A.  Legal  Authority 

B.  Motor  Vehicle  and  Engine  Compliance 
Program  Description 

C.  Fuel  Economy  Program  Description 

D.  Identihcation  of  Special  Benehts 
ni.  Proposed  Fee  System 

A.  Activity  Costs  Proposed  for  Recovery 
Through  this  Rule 

B.  Activity  Costs  Not  Recovered  Through 
this  Rule 

C.  Cost  Determination 

D.  Fee  Schedule  Objectives 

E.  Fee  Schedule  Determination 

F.  Fee  Collection 

G.  Implementation  Schedule 

H.  Fee  Phase-In 

I.  Waiver  or  Adjustment  of  Fees 

J.  Fee  Updating  Procedure 
IV.  Options  Considered 

A.  Alternatives  to  Certification  Request  as 
Basis  for  Fee 

B.  Higher  Fees  For  Large  or  Combined 
Families 

C.  Additional  Fees  for  Extra  Certificates  for 
Revised  Engine-System  Combinations 

D.  Fee  for  Signed  Certificates  Only 

E.  Separate  Fee  for  Fuel  Economy 


V.  Economic  Impact 

A.  Cost  to  Industry 

B.  Cost  to  the  Government 
VL  Public  Participation 

A.  Comments  and  the  Public  Docket 
E  Public  Participation 
VIL  Other  Statutory  Requirements 

A.  Executive  Order  12291 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

I.  Introduction 

Section  217  of  the  CAA,  as  amended 
in  1990,  permits  the  EPA  to  establish 
fees  to  recover  ail  reasonable  costs 
associated  with  (1)  new  vehicle  or 
engine  certiBcation  under  section  206(a) 
or  part  C,*  (2)  new  vehicle  or  engine 
compliance  monitoring  and  testing 
under  section  206(b)  or  part  C,  and  (3) 
in-use  vehicle  or  engine  compliance 
monitoring  under  section  207(c)  or  part 
C.  In  addition,  the  lOAA  permits  a 
government  agency  to  establish  fees  for 
a  service  or  thing  of  value  provided  by 
the  agency  to  an  identifiable  recipient. 
The  OBRA  requires  EPA  to  assess  and 
collect  fees  for  services  and  activities 
carried  out  pursuant  to  laws 
administered  by  the  EPA. 

Today’s  proposed  action  would 
establish  a  fee  program  to  recover  those 
costs  incurred  by  EPA  in  administering 
the  MVECP,  including  manufacturer  * 
certiBcation,  SEA,  certiBcation 
compliance  audits  and  investigations, 
in-use  compliance  monitoring,  fuel 
economy  labeling,  and  CAFE 
calculations.  This  fee  program  would  be 
based  on  all  recoverable  direct  and 
indirect  costs  associated  with 
administering  these  activities. 

The  event  which  triggers  EPA  costs  is 
the  certiBcation  request.®  CertiBcation 
requests  can  be  divided  into  three  types 
corresponding  to  the  three  major 
divisions  of  regulated  mobile  sources: 
Light-duty  vehicles  and  trucks  (LDVs/ 
LDTs):  heavy-duty  vehicles  and  engines 
(HDVs/HDEs):  and  motorcycles  (MCs). 
Within  each  certiBcation  request  type, 
all  activities  associated  with  the  MVECP 
(certiBcation,  fuel  economy.  SEA.  and 
in-use  compliance  programs)  can  be 
grouped  together.  By  determining  the 
costs  and  events  associated  with  the 
MVECP,  a  fee  can  be  calculated  for  each 
certification  request  t}q)e. 

'  Part  C  of  the  CAA.  as  amended,  pertains  to 
Clean  Fuel  Vehicles. 

*  Manufacturer,  as  used  in  this  NPRM,  means  all 
entities  or  Individuals  requesting  certification, 
including,  but  not  limited  to.  Original  Equipment 
Manufacturers  and  ICIs. 

*  A  certification  request  is  defined  as  a 
manufacturer's  request  for  certification  evidenced 
by  the  submission  of  an  application  for  certificatioa 
Engine  System  Information  (ESI)  data  sheet  or  ICI 
Carry-Over  data  sheet 
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For  each  certiHcation  request  type, 
costs  may  vary  within  certain  activities, 
such  as  conHimatory  testing,  auditing  of 
manufacturer’s  testing  and  data,  SEA, 
and  in-use  compliance  monitoring  and 
testing.  However,  every  certiHcation 
request  is  subject  potentially  to  an  equal 
amount  of  compliance  review,  testing, 
and  auditing.  Further,  under  the 
provisions  authorizing  manufacturer  or 
conHrmatory  testing,  EPA  decisions  on 
such  testing  are  to  be  based  on  their 
merits  and  are  not  to  be  influenced  by 
the  fee  program.  Therefore,  EPA 
proposes  that  a  fair  and  equitable 
method  of  calculating  costs  is  to 
determine  the  average  cost  to  EPA, 
including  ail  related  activities,  of 
providing  each  certification  request 
type. 

The  goal  of  today's  regulation  is  to 
make  the  MVECP  self-sustaining  to  the 
extent  possible.  Those  manufactiu'ers 
beneflting  from  the  services  provided 
would  bear  the  government’s  cost  of 
administering  the  program  on  their 
behalf. 

II.  Background 

A.  Legal  Authority 

EPA  is  authorized  under  section  217  of 
the  Clean  Air  Act,  as  amended  by  Public 
Law  101-549,  section  225,  to  establish 
fees  for  specific  services  it  provides  to 
vehicle  manufacturers.  The  CAA 
provides  in  pertinent  part: 

Consistent  with  section  9701  of  title 
31,  United  States  Code,  the 
Administrator  may  promulgate  *  *  * 
regulations  establishing  fees  to  recover 
all  reasonable  costs  to  the 
Administrator  associated  with — 

(1)  New  vehicle  or  engine  certiHcation 
under  section  206(a)  or  part  C, 

(2)  New  vehicle  or  engine  compliance 
monitoring  and  testing  under  section 
206(b)  or  part  C,  and 

(3)  In-use  vehicle  or  engine 
compliance  monitoring  and  testing 
under  section  207(c)  or  part  C. 

OBRA  requires  EPA  to  assess  and 
collect  fees  for  services  and  activities 
carried  out  pursuant  to  laws 
administered  by  the  EPA.  OBRA  also 
requires  that  EPA  collect  in  aggregate 
fees  of  not  less  than  $38,000,000  in  Hscal 
years  1992, 1993, 1994,  and  1995.  The 
proposed  MVECP  fees  would  represent 
part  of  the  aggregate  EPA  fees  collected 
in  each  of  these  Hscal  years.  The  Act 
further  states  that  section  6501  neither 
increases  nor  diminishes  EPA’s 
authority  to  promulgate  regulations 
pursuant  to  the  lOAA. 

EPA,  as  an  independent  regulatory 
agency,  is  also  authorized  under  the 
Independent  Offices  Appropriation  Act 
of  1952  to  establish  fees  for  other 


services  and  beneHts  it  provides.  This 
provision,  originally  designated  as  31 
U.S.C.  483(a),  was  codiBed  into  law  on 
September  13, 1982,  at  31  U.S.C.  9701. 
This  provision  encourages  Federal 
regulatory  agencies  to  recover,  to  the 
fullest  extent  possible,  costs  provided  to 
identifiable  recipients.  The  relevant  text 
states: 

It  is  the  sense  of  Congress  that  each  service 
or  thing  of  value  provided  by  an  agency  *  *  * 
to  a  person  *  *  *  is  to  be  self-sustaining  to 
the  extent  possible.  The  head  of  an  agency 
may  prescribe  regulations  establishing  the 
charge  for  a  service  or  thing  of  value 
provided  by  the  agency.  •  *  •  Each  charge 
shall  be  fair  and  based  on  costs  to  the 
Government  the  value  of  the  service  or  thing 
to  the  recipient  and  other  relevant  facts. 

*1116  proper  measure  of  a  fee  imposed 
under  the  lOAA  reflects  the  value  of  the 
service  to  the  recipient  and  the  cost  to 
the  government.  In  National  Cable 
Television  Ass’n  v.  United  States,  415 
U.S.  336  (1974),  the  Supreme  Court 
determined  that  fees  were  to  be 
measured  by  the  value  of  the  service  to 
the  recipient.  Subsequent  court 
decisions  have  held  that  a  fee  under  the 
lOAA  may  also  be  based  on  the  costs 
incurred  by  the  government  in  providing 
a  service,  so  long  as  the  imposed  fee 
does  not  exceed  such  costs.  See  Central 
&S.  Motor  Tariff  Ass’n  v.  United  States 
777  F.2d  722  (D.C.  Cir.  1985);  Mississippi 
Power  &  Light  Co.  v.  United  States 
Nuclear  Regulatory  Comm’n,  601  F.2d 
223  (5th  Cir.  1979);  Public  Service  Co.  v. 
Andrus,  433  F.Supp.  144  (D.  Colo.  1977); 
and  Electronic  Industries  Ass’n  v. 
Federal  Communications  Comm’n,  554 
F.2d  1109  (D.C.  Cir.  1976). 

Several  court  decisions  have 
interpreted  the  lOAA  and  set  forth  the 
general  standards  that  agencies  must 
meet  in  establishing  fees  under  this  Act. 
In  1974,  the  Supreme  Court  found  that 
absent  a  clear  Congressional  intent  a  fee 
may  only  be  charged  for  a  special 
benefit  provided  to  identifiable 
beneficiaries  measured  by  its  value  to 
the  recipient.  See  National  Cable 
Television  Association  v.  United  States, 
415  U.S.  336  (1974)  and  Federal  Power 
Comm  'n  v.  New  England  Power  Co.,  415 
U.S.  345  (1974).  Congress  may 
constitutionally  authorize  agencies  to 
recover  the  total  cost  of  administering  a 
program  from  those  regulated  under  the 
normal  delegation  standards.  Skinner  v. 
Mid-Atlantic  Pipeline  Co.,  490  U.S.  212 
(1989).  Congress  may  also  authorize  fees 
to  be  charged  on  a  basis  “reasonable 
related’’  to  services  and  not  on  the  basis 
of  a  special  benefit.  Florida  Power  S' 

Light  Co.  V.  United  States,  846  F.2d  765 
(D.C.  Cir.  1988),  cert,  denied,  109  S.Ct. 

1952  (1989).  The  Bureau  of  the  Budget 
Circular  A-25  (Circular)  has 


traditionally  provided  administrative 
guidance  for  implementation  of  the 
lOAA  when  user  fees  are  being  charged 
only  for  special  beneFits.  The  Circular 
states  the  general  policy  that  a 
“reasonable  charge  *  *  *  should  be 
made  to  each  identiBable  recipient  for  a 
measurable  unit  or  amount  of 
Government  services  or  property  from 
which  he  derives  a  special  benefit.’’ 

Judicial  decisions  have  provided 
guidance  to  federal  agencies  in 
determining  which  services  provide 
“special  benefits”  to  a  recipient. 
Specifically,  “special  benehts”  include 
services  rendered  at  the  request  of  a 
recipient  or  services  which  assist  a 
person  in  complying  with  statutory  or 
regulatory  obligations.  National  Cable 
Television  Association  v.  Federal 
Communications  Comm’n,  554  F.2d  1109; 
Mississippi  Power  &•  Light  v.  United 
States  Nuclear  Regulatory  Comm’n,  601 
F.2d  223  (1979);  Nevada  Power  Co.  v. 
Watt,  711  F.2d  913  (1983). 

“Special  beneBts”  also  result  from 
services  which  assist  manufacturers  in 
marketing  a  quality  product  and  gives 
them  credibility  in  the  marketplace.  This 
view  receives  support  in  the  Circular 
which  states  that  a  special  beneBt 
accrues  when  a  service  “provides 
business  stability  or  contributes  to 
public  conBdence  in  the  business 
activity  of  the  beneBciary.”  In 
recognition  of  the  fact  that 
manufacturers  receive  speciBc  beneBts 
from  EPA  activities,  EPA  proposes  to 
implement  fees  for  certain  services  it 
provides. 

Court  decisions  have  provided 
guidance  on  the  criteria  to  be  used  in 
implementing  fee  schedules  under  the 
lOAA  when  user  fees  are  being  charged 
for  special  beneBts.  See  National  Cable 
Television  Ass’n  v.  Federal 
Communications  Comm’n,  554  F.2d  1094 
(D.C.  Cir.  1976);  Electronic  Industries 
Association  v.  Federal  Communications 
Comm’n,  554  F.2d  1109  (D  C.  Cir.  1976); 
and  Capital  Cities  Communications,  Inc. 
V.  Federal  Communications  Comm’n, 

654  F.2d  1135  (D.C.  Cir.  1976).  These 
decisions  indicate  the  following  factors 
are  relevant  in  developing  a  fee 
program: 

1.  An  agency  may  impose  a 
reasonable  charge  on  recipients  for  an 
amount  of  work  from  which  the 
recipients  beneBt.  The  fees  must  be  for 
speciBc  services  to  speciBc  persons. 

2.  The  fees  may  not  exceed  the  cost  to 
the  agency  in  rendering  the  service. 

3.  An  agency  may  recover  the  full  cost 

of  providing  a  service  to  an  identiBable 
beneBciary  regardless  of  the  incidental 
public  beneBts  which  may  flow  from  the 
service.  .  . 
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An  agency,  when  it  proposes  a  fee 
pursuant  to  the  lOAA  to  recover  special 
benefits,  also  needs  to  address  the 
following  mattera  set  out  in  Electronic 
Industries  Ass’n  v.  Federal 
Communications  Comm’n.  554  F.2d  at 
1117: 

1.  The  agency  must  justify  the 
assessment  of  a  fee  by  a  clear  statement 
of  the  particular  service  or  benefit  for 
which  it  seeks  reimbursement. 

2.  The  agency  must  calculate  the  cost 
basis  for  each  fee  by: 

a.  Allocating  specific  expenses  of  the 
cost  basis  of  the  fee  to  the  smallest 
practical  unit; 

b.  Excluding  expenses  that  serve  an 
independent  public  interest;  and 

c.  Providing  public  explanation  of  the 
specific  expenses  included  in  the  cost 
basis  for  a  particular  fee,  and  an 
explanation  of  the  criteria  used  to 
include  or  exclude  a  particular  item. 

3.  The  fee  must  be  set  to  return  the 
cost  basis  at  a  rate  that  reasonably 
reflects  the  cost  of  the  services 
performed  and  valued  conferred  or>  the 
payor. 

As  detailed  in  the  following.  EPA 
believes  it  has  hilfilled  all  of  these  aims 
in  developing  this  proposal. 

EPA  believes  the  fees  included  in  this 
proposal  are  justified  based  on  the  tests 
for  fee  recovery  relating  to  special 
benefits  applicable  under  lOAA.  EPA 
also  believes  that  CAA  section  217  gives 
EPA  additional  support  for  imposing 
fees  for  the  programs  specified  in  that 
section.  Section  217  authorizes  EPA  to 
establish  fees  "(cjonsistent”  with  lOAA 
“to  recover  all  reasonable  costs  to  the 
Administrator  associated"  with 
certiHcation,  recall  and  SEA  testing. 

This  section  establishes  Congress’ 
position  that  the  specified  programs 
provide  the  type  of  benefit  and  have  the 
type  of  costs  that  are  appropriately 
recoverable  under  lOAA.  Moreover,  by 
providing  authority  to  recover  “all 
reasonable  costs  *  *  *  associated"  with 
the  programs.  Congress  has  given  EPA 
authority  to  impose  fees  on  a  basis  that 
can  extend  beyond  the  specific  criteria 
used  in  interpreting  lOAA.  See  Florida 
Power  &  Light  Co.  v.  United  States.  846 
F.2d  765  (D.C4:ir.  1988),  cert  denied,  109 
S.  Ct  1952  (1989).  If  any  commenters 
believe  that  any  fee  proposed  by  EPA 
for  recovery  for  the  programs  identified 
in  CAA  section  217  is  not  recoverable 
under  lOAA,  the  commenters  are 
requested  to  discuss  whether,  in  their 
view,  the  fees  would  be  recoverable 
under  the  “all  reasonable  costs 
associated”  test  found  in  section  217. 


B.  Motor  Vehicle  and  Engine 
Compliance  Program  Description 

The  CAA  requires  that  motor  vehicles, 
prior  to  being  distributed  or  offered  for 
sale  in  the  United  States,  be  covered  by 
a  certificate  of  conformity  indicating 
compliance  with  the  emission  standards 
set  forth  in  the  Act.  Each  model  year, 
EPA  receives  approximately  577 
certification  requests  for  LDVs/LDTs 
engine-system  combinations,  135  for 
heavy-duty  engine-system  combinations, 
and  85  for  motorcycle  engine-system 
combinations.  EPA  processes  these 
applications  and  makes  a  determination 
of  conformance  with  the  CAA  and 
related  regulations.  If  the  vehicle  or 
engine  sati.sfie8  the  prescribed  emission 
standards,  EPA  issues  a  certificate  of 
conformity  for  the  relevant  engine- 
system  combination.* 

The  certification  process  includes,  but 
is  not  limited  to,  application  for 
certification  review,  durability 
justification  review,  emission-data 
vehicle  approval  and  processing,  and 
certification  request  processing  and 
computer  support  Other  activities 
related  to  the  certification  process 
include  auditing  the  applicant’s  testing 
and  data  collection  procedures, 
laboratory  correlation,  and  EPA 
confirmatory  testing  and  compliance 
inspections  and  investigations  related  to 
certification. 

EPA  further  ensures  compliance  with 
the  CAA  through  activities  such  as 
investigations  to  prevent  the  sale  of 
uncertified  new  vehicles  and  engines; 

ICI  review,  processing  and  approval  for 
final  importation  of  vehicles  and 
engines;  and  SEA  and  in-use  compliance 
programs.  SEA  activities  include  the 
selection  and  testing  of  vehicles  and 
engines  off  the  assembly  line  at  various 
production  plants  around  the  world  to 
determine  compliance  with  emission 
standards.  In-use  compliance  activities 
ensure  that  vehicles  and  engines 
continue  to  meet  emission  standards 
throughout  their  useful  life.* 

Bas^  on  the  above  activities,  EPA 
determines  whether  a  manufacturer 
meets  the  CAA  requirements  and  should 
thereby  be  permitted  to  market  vehicles 
for  sale  in  the  United  States. 

C.  Fuel  Economy  Program  Description 

For  LDVs/LDTs,  EPA  also  administers 
the  fuel  economy  program  which 
includes  several  activities,  such  as  fuel 
economy  labeling  and  CAFE.  These 


*  A«  de&ned  in  40  CFR  SS.oe2-2.  “engine-tysteni 
combiaatiaii'*  meant  an  engine  lamily-exhaust 
emistion  control  tyttem  combinatioa. 

*  Defmitiont  of  vehicle  and  engine  useful  life  are 
included  in  aectione  202  and  207  of  the  CAA,  at 
amended 


activities  require  EPA  to  do 
confirmatory  testing  of  vehicles;  review 
and  audit  manufacturers’  vehicle  and 
engine  tests,  calculations,  and  labels; 
furnish  computer  processing  and 
computer  programming  support;  and 
calculate  fuel  economy  values. 

Fuel  economy  labeling  activities 
provide  fuel  economy  values  and  other 
labeling  information.  These  labels  are 
used  by  automotive  manufacturers  both 
to  market  their  product  and  meet  the 
requirements  of  the  Energy  Policy  and 
Conservation  Act  (EPCA),  42  U.S.C. 
6201.  EPA  also  oversees  CAFE  activities 
which  are  used  to  determine  each 
manufacturer’s  compliance  with  the 
corporate  average  fuel  economy 
standards  specified  in  EPCA.  Annually, 
EPA  processes  approximately  1,250  fuel 
economy  label  requests  and  500  CAFE 
calculations. 

The  fuel  economy  program  is 
intertwined  with  the  certification 
process  of  the  MVECP  fur  LDVs  and 
LDTs.  This  interrelationship  is 
demonstrated  by  the  fact  that  both 
programs  collect  fuel  economy  and 
emissions  data.  Emission-data  vehicles 
provide  both  emissions  and  fuel 
economy  data.  Further,  fuel  economy- 
data  vehicles  are  tested  for  emissions 
and  must  comply  with  the  emission 
standards.  Only  then  can  the  fuel 
economy  data  be  used  in  the  fuel 
economy  program.  Thus,  each  program 
generates  data  to  support  the  other  and 
to  support  decisions  on  both 
certification  and  fuel  economy.  This 
interrelationship  has  allowed  EPA  to 
streamline  the  certification  program  and 
procedures,  thereby  minimizing  costs 
directly  incurred  by  the  industry  as  well 
as  by  EPA. 

Since  EPA  costs  for  fuel  economy  are 
interrelated  and  closely  parallel  those  of 
certification,  it  is  unnecessary,  for  fee 
purposes,  to  distinguish  between  the 
efforts  expended  on  fuel  economy  and 
certification.  Therefore,  EPA  costs  per 
certificate  and  costs  per  fuel  economy 
basic  engine  *  can  be  combined  and  a 
fee  assessed  only  on  a  certification 
request  basis.  The  proposed  fee 
encompasses  the  costs  from  both  the 
certification  and  fuel  economy  activities 


*  A  fnel  economy  basic  engine  is  a  unique 
combinatioii  of  manufacturer,  engine  displacement, 
number  of  cylinders,  fuel  system,  catalyst  usage, 
and  other  characteristics  specified  by  the 
Administrator.  It  differs  from  an  engine-system 
combinatiott  as  used  to  distinguish  designs  for 
certification  purposes  in  that  the  engine-system 
combinatiott  may  induds  nrare  than  one  engine 
displacement  but  only  one  emission  control  system, 
while  a  fuel  economy  basic  engine  may  include 
more  than  one  emission  control  system  but  only  one 
engine  displacement 
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associated  with  the  request  for 
certification. 

A  combined  fee  for  certification  and 
fuel  economy  activities  can  also  be 
justified  by  the  process  which  leads  to 
EPA  activities  and  cost.  Certification 
requests  are  made  by  a  manufacturer  for 
each  engine-system  combination.  The 
certification  request  initiates  EPA 
activities  for  both  the  certification  and 
fuel  economy  programs.  If  a 
manufacturer  did  not  request 
certification,  neither  the  certification 
activities  nor  the  fuel  economy  activities 
would  be  necessary  and  EPA  would 
avoid  costs  incurred  in  administering 
these  programs. 

Even  though  there  is  a  combined  fee, 
the  fuel  economy  portion  of  the  fee 
would  go  to  the  general  fund  of  the  U.S. 
Treasury,  while  the  certification  portion 
of  the  fee  would  go  to  a  special  fund  as 
required  by  the  CAA.  These  Treasury 
funds  are  described  later,  under  the 
section  on  fee  collection. 

D.  Identification  of  Special  Benefits 

The  CAA  expressly  authorizes  the 
collection  of  fees  for  specific  services, 
namely  certification,  SEA  and  in-use 
compliance  monitoring  and  testing.  Even 
without  this  express  authority.  EPA 
could  impose  fees  for  the  services 
specified  in  the  CAA,  as  well  as  other 
services  included  in  this  rule,  pursuant 
to  the  lOAA.  The  lOAA  allows  agcncie' 
to  impose  fees  for  ser\'ices  which 
provide  “special  benefits"  to  identifiable 
recipients.  The  services  provided  by 
EPA  under  the  MVECP  result  in  “special 
benefits"  to  manufacturers. 

By  issuing  a  certificate  of  conformity, 
EPA  assists  the  manufacturers  in 
carrying  out  their  responsibilities  to 
comply  with  statutory  and  regulatory 
requirements  which  must  be  met  in 
order  to  market  vehicles  in  the  U.S.  In 
addition,  certification  assists 
manufacturers  by  reducing  potential 
costs  which  could  be  incurred  due  to 
recall  of  noncompliant  vehicles. 

SEA  testing  helps  provide  assurances 
to  manufacturers,  as  well  as  EPA.  that 
production  vehicles  and  engines  actually 
meet  emission  standards.  Similarly,  the 
in-use  compliance  program  provides 
manufacturers  with  information  on  the 
durability  of  their  products.  Both 
programs  help  maintain  a  "level  playing 
field"  by  providing  strong  incentives  for 
manufacturers  to  produce  actual 
production  vehicles  and  engines  that 
meet  emission  standards  when  new  as 
well  as  throughout  their  useful  lives. 

Fees  for  the  fuel  economy  and  CAFE 
calculations  and  labeling  are  not 
specifically  authorized  by  the  CAA 
since  these  programs  are  authorized 
under  statutes  directly  concerned  with 


fuel  economy  rather  than  pollution.  The 
fuel  economy  and  CAFE  programs 
clearly  provide  a  benefit  to  the 
manufacturers  and,  as  such,  fees  for 
these  programs  are  authorized  by  lOAA. 
The  fuel  economy  labeling  program 
benefits  manufacturers  as  evidenced  by 
the  use  of  fuel  economy  figures  in 
advertising  campaigns  to  promote  sales. 
Further,  the  availability  of  EPA's 
standardized  procedure  for  calculating 
these  figures  provides  manufactiu'ers 
with  an  assured  and  equitable  method 
for  comparing  fuel  economy  values.  In 
addition,  fuel  economy  and  CAFE 
calculations  enable  manufacturers  to 
comply  with  the  regulatory  requirements 
ofEPCA. 

III.  Proposed  Fee  System 

A.  Activity  Costs  Proposed  for  Recovery 
Through  This  Rule 

EPA  proposes  to  recover  through  fees 
all  allowable  direct  and  indirect  costs 
incurred  for  the  MVECP.  The  direct 
costs  associated  with  the  MVECP 
involve  numerous  activities  related  to 
certification,  fuel  economy,  SEA,  and  in- 
use  compliance.  These  activities  include 
pre-production  certification;  testing; 
confirmatory  testing;  certification 
compliance  audits  and  investigations; 
laboratory  correlation;  in-use 
monitoring;  fiicl  economy  selection, 
testing,  and  labeling;  CAFE  calculations; 
and  fee  administration.  The  indirect 
costs  associated  with  the  MVECP 
include  costs  for  facilities  and 
supporting  services. 

B.  Activity  Costs  Not  Recovered 
Through  This  Rule 

EPA  conducts  numerous  activities 
related  to  certification  and  mobile 
source  air  pollution  control,  in  general 
for  which  it  is  not  proposing  to  charge  a 
fee  at  this  time.  These  activities  include: 
regulation  development  emission  factor 
testing,  air  quality  assessment  and 
inspection  and  maintenance  programs. 
Although  these  activities  benefit 
manufacturers  by  indirectly  facilitating 
the  MVECP,  EPA  is  still  examining 
whether  the  costs  are  suJ^ciently 
“associated"  with  the  programs 
specified  in  CAA  section  217,  or  provide 
a  sufficient  special  benefit  to  be 
recoverable.  EPA  invites  comment  on 
whether  EPA  should  recover  fees  for 
any  of  these  activities  in  the  future,  and 
whether  the  activities  are  within  the  fee 
authority  provided  by  CAA  section  217. 

C.  Cost  Determination 

To  calculate  all  direct  and  indirect 
costs  specifically  attributed  to  the  fee 
categories  in  this  proposed  rule.  EPA 
conducted  an  in-depth  analysis  of  the 
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resources  expended  on  the  MVECP.  This 
analysis  details  all  direct  and  indirect 
costs  incurred  by  EPA  to  operate  the 
MVECP.  Using  fiscal  year  1991  budget 
data,  EPA  calculated  costs  for  activities 
which  are  to  be  included  in  or  excluded 
from  the  fee  program.  Budget  data  from 
1991  was  used  since  it  is  the  most 
current  data  available. 

Beginning  in  fiscal  year  1992,  pursuant 
to  the  CAA,  new  initiatives  will  be 
implemented,  for  example  Tier  I  tailpipe 
standards,  on-board  diagnostics,  cold 
temperatiu^  carbon  monoxide  (CO) 
standards,  and  certification  short  test 
procedures.  These  initiatives  are 
expected  to  result  in  increased  EPA 
services  related  to  the  MVECP.  This,  in 
turn,  would  both  increase  EPA's  costs  of 
conducting  compliance  activities  and 
the  fee  charged  manufacturers.  These 
increased  costs  and  subsequent  changes 
in  the  fee  schedule  would  be  addressed 
in  future  rulemakings,  as  discussed 
below  in  the  fee  updating  section. 

The  EPA  Cost  Analysis,  “Motor 
Vehicle  and  Engine  Compliance  Program 
Fees  Cost  Analysis,"  is  available  in  the 
Docket  for  this  rulemaking. 

D.  Fee  Schedule  Objectives 

To  be  consistent  with  the  provisions 
of  the  lOAA  and  the  CAA.  ^A 
designed  the  proposed  fee  schedule 
following  certain  objectives: 

1.  Appropriate 

The  fee  program  should  be  fair, 
equitable,  and  easy  to  administer.  The 
fee  schedule  should  be  sufficiently 
detailed  to  distribute  the  costs  equitably 
across  similar  certification  request  types 
and  should  be  based  on  general 
groupings  within  each  certificate  type. 
This  would  lessen  administrative  costs 
(and  fees]  to  both  EPA  and  industry.  In 
addition,  the  fee,  itself,  should  reflect 
the  costs  incurred  by  EPA  to  perform  the 
MVECP  activities. 

2.  Recovers  Costs 

EPA's  goal  is  to  design  a  fee  schedule 
which  woulc  recover  all  direct  and 
indirect  costs  associated  with  operating 
the  MVECP.  Cost  recovery  would  also 
reasonably  reflect  EPA  efforts  and 
obligations  to  review,  maintain,  and 
ensure  compliance  with  the  MVECP. 

3.  Reflects  Costs 

Three  factors  could  affect  the 
proposed  fee  schedule:  (1)  Changes 
within  the  MVECP,  (2)  changes  in  the 
number  of  certification  requests,  and  (3) 
inflation  (including  pay  scale 
adjustments).  As  ^ese  factors  change, 
the  fee  schedule  would  be  revised.  The 
method  for  revising  the  fee  schedule  is 
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discussed  later  in  the  Fee  Updating 
section.  The  proposed  fee  schedule 
represents  the  most  current  MVECP 
data  on  EPA  activities,  costs,  and 
number  of  certiHcation  requests. 

4.  Distributes  Costs 

The  level  of  EPA  review,  auditing, 
conHrmatory  testing,  and  in-use 
compliance  testing  and  monitoring  may 
vary  within  each  certiHcation  request 
t}q>e.  However,  each  request  potentially 
represents  an  equivalent  amount  of 
e^ort  to  other  requests  in  the  same 
certification  request  type  and  is  subject 
to  the  same  level  of  EPA  scrutiny. 
Therefore,  it  is  appropriate  to  distribute 
these  costs  across  all  certification 
requests  of  a  similar  type.  This  approach 
also  makes  administration  of  the  fee 
program  more  manageable. 

5.  Retains  Testing  Authority 

In  keeping  with  section  217(d)  of  the 
CAA,  as  amended,  nothing  in  the  fees 
regulations  would  restrict  the 
Administrator’s  authority  to  require 
testing.  The  Administrator  retains 
authority  to  require  testing  under  all 
provisions  of  the  CAA,  including 
sections  206  and  208. 

As  section  217(d)  makes  clear,  the  fee 
program  in  section  217  does  not  limit 
EPA’s  authority  to  require  manufacturer 
testing  ds  provided  in  section  208.  In  the 
case  of  the  in-use  testing  program 
(Recall)  and  the  SEA  program,  the  fees 
set  under  section  217  are  intended  to 
cover  the  base  program.  The  base 
program  includes  testing  which  EPA  has 
anticipated  (at  the  time  fees  are  set  for  a 
given  model  year)  and  which  are 
covered  by  the  fee  charges  to 
manufacturers  for  a  given  model  year. 

Section  208(a)  provides,  in  part,  that 
manufacturers  shall  “*  *  *  perform  tests 
where  such  testing  is  not  otherwise 
reasonably  available  ur  der  this  part  and 
part  C  (including  fees  for  testing)." 
Testing  is  considered  “reasonably 
available”  if  it  is  included  in  the  base  in- 
use  testing  program  which  is  covered  by 
fees  or  if  other  data  are  available  which 
EPA  has  determined  are  adequate  for 
enforcement  purposes.  When  testing  is 
“not  otherwise  reasonably  available" 
under  parts  A  and  C  of  title  II,  EPA 
would  have  authority  to  require 
manufacturers  to  test.  Thus,  testing  is 
considered  “not  otherwise  reasonably 
available"  if  the  Agency  determines  Uiat 
additional  testing  is  necessary  beyond 
the  base  program  that  is  not  covered  by 
tees. 

Some  examples  of  testing  which 
manufacturers  may  be  asked  to  perform, 
that  may  not  be  sufficiently  included  in 
the  base  year  costs  used  for  fee  setting, 
are  listed  below: 


1.  It  is  necessary  or  desirable  to 
increase  the  size  or  scope  of  the  recall 
program  beyond  that  of  the  applicable 
base  year.  ’This  could  occur  if  the  non¬ 
conformity  rate  is  found  to  be 
signiHcantly  higher  than  for  the  testing 
conducted  during  or  immediately 
preceding  the  base  year.  It  could  also 
occur  when  new  regulated  pollutants  or 
technologies  not  in  place  during  the  base 
yeeur  must  be  evaluated  in  use. 

2.  A  systematic  emission  pioblem, 
such  as  a  defective  part  or  a 
deteriorating  emission  control  system, 
occurs  in  several  classes  and  the 
investigation  of  such  occurrences  was 
not  sufficiently  included  in  EPA  testing 
during  the  base  year. 

For  purposes  of  determining  funds 
“available"  from  fees  for  in-use  testing 
during  a  particular  fiscal  year,  an 
amount  equal  to  recoverable  costs 
calculated  during  the  appropriate  base 
fiscal  year  (adjusted  appropriately  for 
inflation)  is  available  during  the  subject 
fiscal  year.  For  example,  if  1991  is  the 
base  hscal  year  for  the  1995  model  year 
fees,  recoverable  costs  calculated  during 
the  1991  fiscal  year  and  adjusted  for 
inflation  are  considered  to  be  available 
for  EPA  programs  during  the  1995  fiscal 
year. 

The  parenthetical  “(including  fees  for 
testing)”  guards  against  duplicative 
payment  for  testing  and  assures  that  a 
manufacturer  is  not  required  to  test 
when  that  testing  was  anticipated  and 
covered  by  the  fee.  The  time  for 
determining  whether  tests  are 
“reasonably  available"  under  section 
208  is  the  time  when  the  need  for  testing 
is  identified,  and  not  the  time  when  the 
base  testing  program  was  established 
for  setting  fees  under  section  217. 

E.  Fee  Schedule  Determination 

1.  Event  Which  Triggers  EPA  Costs 

The  event  which  triggers  EPA  costs 
related  to  the  MVECP  is  the  certification 
request.  By  seeking  certification,  a 
manufacturer  potentially  becomes 
involved  in  a  number  of  EPA  activities, 
including  certification,  fuel  economy, 
SEA,  and  in-use  compliance.  The 
proposed  fee  structure  which  is  based 
on  criteria  determined  at  the  time  of 
certification  would  recover  EPA  costs 
for  all  the  activities  associated  with  the 
MVECP. 

2.  Types  of  Certification  Requests 

Basically  three  types  of  certification 
requests  initiate  EPA  activities: 

(a)  Light-duty  vehicles/light-duty 
trucks  (LDV/LDT) 

(b)  Heavy-duty  engines/heavy-duty 
vehicles  (HDE/HDV) 

(c)  Motorcycles  (MC) 


EPA  costs  incurred  for  each  of  the 
above  certification  request  types  are 
different.  However,  within  each  type, 
EPA  conducts  approximately  the  same 
level  of  activity  for  each  certification 
request. 

3.  Grouping  of  Activities  by  Certification 
Request  Type  and  Event 

The  certification  request  triggers  EPA 
efforts  and  costs  on  behalf  of 
manufacturer  compliance.  'The  proposed 
fee  schedule  would  group  activities 
performed  and  costs  incurred  in 
responding  to  each  certification  request. 
Each  fee  would  combine  as  many 
activities  and  associated  costs  as 
practical  under  one  fee  structure.  This 
method  of  grouping  activities  and  costs 
limits  both  the  cost  to  EPA  and  the  fee 
to  industry  by  keeping  administrative 
costs  to  a  minimum.  Further,  the 
grouping  would  not  impact  EPA’s 
process  for  determining  and  ensuring 
compliance  in  accordance  with  the  CAA 
and  EPCA. 

’The  EPA  cost  analysis  presents  the 
total  cost  to  EPA  for  each  certification 
request  type.  The  proposed  fee  for  each 
certification  request  type  includes  all 
EPA  costs  associated  with  certification, 
fuel  economy,  SEA,  and  in-use 
compliance  activities  where  appropriate. 

The  LDV/LDT  certification  request 
type  may  also  include  an  evaporative 
emission  family  certification  request. 
While  a  separate  fee  could  be  charged 
for  each  unique  evaporative  emission 
family,  it  is  unnecessary  to  do  so.  This  is 
due  to  the  fact  that  the  certification 
requests  for  evaporative  emission 
families  closely  parallel  requests  for 
engine-system  combinations.  The  single 
fee  which  is  proposed  for  LDVs  and 
LDTs  includes  the  cost  of  both 
evaporative  emission  family  compliance 
and  engine-system  combination 
compliance.  The  proposed  fee  for  each 
unique  engine-system  combination 
includes  all  combinations  of  evaporative 
emission  families. 

Conversely,  EPA  is  proposing  a 
separate  fee  for  HDV  evaporative 
certification  requests.  HDV  evaporative 
certification  requests  may  include  HDEs 
which  were  certified  previously  by  a 
manufacturer  different  from  the  one 
requesting  HDV  evaporative 
certification.  To  ensure  that  each 
manufacturer  is  responsible  for  an 
appropriate  portion  of  certification 
costs,  EPA  believes  it  is  necessary  to 
separate  the  activities  for  the  HDE 
certification  request  from  the  HDV 
evaporative  certification  request. 
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4.  uivision  of  Costs  Within  Certification 
Request  Type 

The  proposed  fee  for  each 
certification  request  type  includes  ail 
costs  related  to  that  type.  Within  each 
type,  not  all  certiRcation  requests  result 
in  the  same  costs  being  incurred  by 
EPA,  as  shown  by  the  cost  analysis. 
Specifically,  requests  for  California-only 
certificates,  heavy-duty  vehicle 
evaporative  certificates,  and  unsigned 
certificates  ^  incur  only  a  portion  of  the 
costs  associated  with  each  certification 
request  type.  Therefore,  for  ail 
certification  request  types,  the  proposed 
fee  schedule  separates  the  costs  for 
federal  and  California-only 
certificates,  *  and  signed  and  unsigned 
certificates.  Further,  for  the  heavy-duty 
certification  request  type,  the  proposed 
fee  schedule  also  separates  the  costs  for 
heavy-duty  vehicle  evaporative 
certificates. 

The  EPA  cost  analysis  shows  that 
within  each  certification  request  type 
the  activities  and  costs  may  be  divided 
into  three  parts:  Base  level  certification, 
final  level  certiRcation,  and  SEA  and  in- 
use  compliance.  The  base  level  of 
certiRcation  activities  includes  initial 
computer  processing,  initial  review  of 


manufacturers  data,  scheduling  of 
conRrmatory  testing,  and  other  acti\ities 
necessary  to  initiate  the  certiRcation 
process.  The  Rnal  level  of  certiRcation 
activities  includes  all  additional 
certiRcation  activities  which  result  in  a 
signed  certiRcate,  as  well  as  associated 
fuel  economy  activities.  SEA  includes 
activities  associated  with  the  conduct  of 
an  audit,  as  well  as  subsequent  data 
storage  and  analysis.  In-use  compliance 
activities  include  vehicle  procurement, 
maintenance,  and  testing  of  vehicles,  as 
well  as  subsequent  data  storage  and 
review.  Further  included  in  the  cost 
study  under  SEA  and  in-use  compliance 
are  the  related  activities  associated  with 
certiRcation  investigations  and  ICI 
review. 

The  cost  analysis  values  for 
certiRcation  activities  have  been 
divided  into  base  certiRcation  and  Rnal 
certiRcation  levels.  This  division  of 
costs  was  obtained  by  allocating  all 
certiRcation  processing,  review,  and 
scheduling  costs  to  the  base  level.  All 
certiRcation  testing  and  fuel  economy 
costs  were  assigned  to  the  Rnal  level. 

All  requests  for  certification, 
regardless  of  type,  receive  the  base  level 
certiRcation  portion  of  services.  In  those 
cases  where  either  a  certiRcaRon 


request  does  not  receive  approval  or  a 
manufacturer  elects  to  withdraw  the 
certiRcation  request  prior  to  receiving  a 
signed  certiRcale,  the  proposed  fee  is  for 
the  base  level  of  certification  activities 
only.  All  signed  certificates  also  receive 
the  Rnal  level  certiRcation  portion  of 
services.  All  signed  federal  certificates 
receive  base  level,  Rnal  level,  and  SEA 
and  in-use  compliance  services. 

As  stated  above,  this  division  of  costs 
is  also  applicable  to  heavy-duty  and 
motorcycle  certiRcaRon  request  types. 
Further,  HDV  evaporaRve  certiRcation 
requests  include  WEs  which  were 
certified  previously.  Therefore,  to 
recover  only  the  incremental  costs  of  the 
HDV  evaporative  certiRcation  acRvities, 
from  the  HDV  manufacturer,  EPA  is 
proposing  a  separate  fee  for  HDV 
evaporative  certification  requests  since 
this  request  type  generally  involves  no 
associated  SEA  or  in-use  compliance 
activiRes  and  costs. 

5.  Fee  DeterminaRon 

Using  the  number  of  certiRcation 
requests  *  and  the  total  cost  for  each 
request  type,  a  fee  schedule  was 
determined  for  each  certiRcation  request 
type.  The  proposed  fee  schedule  is  as 
follows: 


Coftification  request  type 

No.  of 
requests 

Fee 

Cost 

recovered 

LDV/LOT: 

Fed  Signed . . . . . . . . . . 

322 

S23.73I 

$7,641,382 

Cat-only  Signed . . . . .  „  _.  . . . 

174 

1.588,098 

Fed  Unsigniad . .  . ,  , 

67 

146,730 

Cal-only  Unsigned . . .  . . . . 

14 

30,660 

Total  .  . 

577 

9,406,870 

HDE/HDV; 

Fad  Signed . . .  ,,, .  . 

116 

$12,584 

$1,459,744 

Cal-only  Signed . . . . . . . . .  . i 

2 

2.145 

4,290 

Fed  Ur^i^ . . . . . . . 

0 

2,145 

0 

Cal-only  Unsigned . . . . .  . . 

0 

2,145 

0 

All  Evaporative-only . . . . . . 

17 

2,145 

36,465 

Total . . . . . 

135 

1.500.499 

Motofcydes: 

eo 

$840 

$67,200 

Cai-only  Signed . . . .  . .  . . . . . . 

5 

840 

4,200 

Fed  Unsigrvsd . . .  _  . . . . 

0 

840 

0 

Cal-only  Unsigned . . . . . . . 

0 

840 

0 

Total . . .  . 

85 

71,400 

It  should  be  noted  that  in  the  above 
table,  the  number  of  certiRcaRon 
requests  was  used  rather  than  actual 
certificates  signed.  This  was  done  to 
equitably  distribute  EPA  costs  over  each 


''  An  unsigned  certificate  means  a  certification 
request  whi^  does  not  result  in  a  signed  certificate 
of  conformity  because  it  is  either  voluntarily 
withdrawn  by  the  manufacturer  or  does  not  receive 
approval  from  the  EPA. 

*  “California-only  certificate"  Is  a  certificate  of 
conformity  issued  by  EPA  which  signifies 
compliance  with  only  the  emission  standards 
established  by  California.  A  “federal  certificate"  is 


request.  Occasionally,  a  manufacturer 
will  initiate  a  certification  request,  but 
not  receive  a  signed  certiRcate.  The 
failure  to  receive  a  certiRcate  may  result 
from  either  withdrawal  of  the  request  or 


a  certificate  of  conformity  issued  by  EPA  which 
signifies  compliance  with  emission  requirements  in 
40  CFR  86  subpart  A. 

*  EPA  determined  that  for  heavy-duty  and  MC 
certification  requests  the  fee  schedule  should  be 
based  on  a  three  year  average  (1968-1990)  of  the 
number  of  requests  submitted  for  each.  EPA 
believes  that  using  a  three  year  average  for  these 
request  types  is  necessary  due  to  the  low  annual  * 


failure  to  pass  the  certification  process. 
Where  the  certification  process  is  not 
completed,  EPA  proposes  to  refund  the 
SEA  and  in-use  compliance  portions  of 


number  of  such  requests  it  receives,  especially  for 
California-only.  For  LDVs/LOTs,  the  fee  schedule  is 
based  only  on  MY  1990.  This  is  due  to  the  fact  that 
prior  to  199a  the  number  of  such  certification 
requests  was  significantly  lower.  EPA  believes  that 
the  number  of  requests  received  in  1990  more 
accurately  reflects  the  number  of  requests  expected 
In  future  years  than  do  the  number  of  requests 
received  in  years  prior  to  1990. 
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the  fee.  In  this  way,  EPA  is  assured  that 
the  appropriate  costs  would  be  both 
recovered  and  fairly  distributed  over 
those  manufacturers  requesting 
certification  regardless  of  whether  an 
actual  certificate  is  produced. 

The  allocation  of  costs  for  HDVs  and 
HDEs  satisfies  the  requirement  of 
section  217(c)  Of  the  CAA,  as  amended. 
Section  217(c)  provides  that  “*  *  *  In 
the  case  of  heavy  duty  engine  and 
vehicle  manufacturers,  such  fees  shall 
not  exceed  a  reasonable  amount  to 
recover  an  appropriate  portion  of  such 
reasonable  costs."  By  separating  the 
costs  for  HDVs/HDEs,  including  heavy- 
duty  vehicle  evaporative  certification 
requests,  from  the  costs  of  LDVs/LDTs 
and  MCs,  and  determining  the  fee 
schedule  accordingly,  EFA  has  met  the 
requirement  of  section  217(a)  that  only 
an  “appropriate  portion”  of  the 
reasonable  costs  associated  with 
certification  of  HDVs/HDEs  be 
recovered.  Thus  the  fee  for  HDVs/HDEs 
certification  recovers  only  the  costs 
incurred  by  EPA  to  administer  HD 
compliance  activities. 

6.  Special  Cases 

Under  the  proposed  fee  schedule,  two 
special  cases  exist  which  warrant 
additional  clarification. 

First,  in  the  same  model  year,  fees 
would  not  be  collected  for  certification 
requests  made  for  an  engine-system 
combination  which  is  not  unique.  This 
occurs  upon  receipt  of  a  certification 
request  which  represents  a  previously 
certified  engine-system  combination  of 
the  same  model  year  with  either  a  new 
evaporative  emission  family  or 
corrections  to  a  previously  submitted 
certification  request  for  running  changes 
or  averaging.  An  engine-system 
combination  which  is  cairied-over  to  a 
new  model  year  or  carried-across  from 
another  engine-system  combination  is 
unique  and  would  be  subject  to  a  fee. 

Second,  California-only  certification 
requests  would  be  treated  as  a  unique 
engine-system  combination.  As  such,  a 
separate  fee  would  be  charged.  As  noted 
above,  the  California-only  fee  would  be 
lower  since  it  does  not  require  EPA  to 
incur  SEA  and  in-use  compliance  costs. 

F.  Fee  Collection 

1.  Procedure  for  Paying  Fees 

Section  217  of  the  CAA  leaves  to 
EPA’s  discretion  the  method  through 
which  fees  will  be  collected.  EPA’s 
initial  review  of  possible  procedures  and 
policies  has  been  guided  by  three 
principles:  (1)  The  fee  collection  process 
should  not  have  an  adverse  impact  on 
EPA's  motor  vehicle  compliance 
program;  (2)  fees  should  be  collected 


and  deposited  in  the  most  cost  effective 
manner  possible:  and  (3)  fees  should 
impose  little  additional  paperwork 
burden  on  the  public.  In  accordance 
with  these  principles,  EPA  proposes  the 
following  procedure  for  payment  of  fees: 

For  each  certification  request, 
evidenced  by  an  Engine  System 
Information  Form  (KI)  or  certification 
application,  manufacturers  would 
submit  a  MVECP  Fee  Filing  Form  (filing 
form)  and  the  appropriate  fee  in  the 
form  of  a  corporate  check,  money  order, 
bank  draft,  or  certified  check,  payable  in 
U.S.  dollars,  to  the  order  of  the  U.S. 
Environmental  Protection  Agency.  The 
filing  form  and  accompanying  fee  would 
be  sent  to  the  address  designated  on  the 
filing  form.  EPA  would  not  be 
responsible  for  fees  received  in  other 
than  the  designated  location.  The  ESI  or 
certification  application  would  still  be 
submitted  to  the  Motor  Vehicle  Emission 
Laboratory  in  Ann  Arbor,  Michigan. 

To  ensure  proper  identification  and 
handling,  the  check  and  accompanying 
filing  form  would  indicate  the 
manufacturer’s  corporate  name,  the  EPA 
standardized  engine  family  name,  and 
the  engine  system  number  that  identifies 
unique  engine-system  combinations. 
Further,  to  expedite  the  payment 
procedure,  the  ESI  or  certification 
application  would  contain  a  place  for 
each  manufacturer  to  indicate  when  the 
filing  form  and  fee  were  submitted  and 
the  amount  paid. 

This  proposal  requires  that  the  full  fee 
accompany  the  filing  form.  Partial 
payments  or  installment  payments 
would  not  be  permitted.  If  a  filing  form 
were  submitted  with  an  insufficient 
remittance,  the  applicant  would  be 
notified  and  given  the  opportunity  to 
either  submit  the  difference  or  withdraw 
the  application  and  receive  a  refund  of 
the  amount  paid.  Processing  of  an  ESI  or 
application  would  not  proceed  until  the 
Certification  Division  of  EPA  received 
notification  fi'om  EPA  Headquarters 
Accounting  Operations  Branch  that  full 
payment  had  been  made. 

EPA  believes  that  allowing  an 
application  to  enter  EPA’s  processing 
system  prior  to  payment  of  the  full  fee 
would  result  in  additional 
administrative  costs  to  the  government, 
delay  Treasury’s  receipt  of  funds,  and, 
ultimately,  decrease  the  amount  of 
regulatory  costs  recovered  by  the 
government.  Further,  if  the  full  fee  is 
required  as  a  prerequisite  to  processing 
certification  requests,  EPA  ensures  that 
it  would  recover  the  cost  of  processing 
from  unsuccessful  applicants  without 
the  need  for  further  collection  efforts.  It 
is  EPA’s  view  that  this  is  consistent  with 
Congressional  intent  to  impose  fees  for 
the  cost  of  processing  certification 


requests,  regardless  of  the  ultimate 
disposition  of  the  request  by  EPA. 

2.  Fee  Refund 

Instances  may  occur  in  which  an 
applicant  submits  a  filing  form  with  the 
appropriate  fee,  has  an  engine-system 
combination  undergo  the  certification 
process,  but  then  fails  to  receive  a 
signed  certificate.  In  this  situation,  the 
Agency  would  still  have  incurred  those 
costs  associated  with  processing  the 
certification  request  and  would  be 
entitled  to  recover  such  costs.  However, 
absent  a  certificate,  the  engine-system 
combination  would  not  be  subject  to  the 
final  level  of  certification,  and  SEA  and 
in-use  compliance.  Further,  the 
incremental  cost  of  the  final  level  of 
certification  would  not  be  incurred  and 
should  also  be  refunded.  Therefore, 
where  a  certificate  is  not  issued,  the 
applicant  would  be  eligible  to  receive, 
upon  request,  a  refund  of  that  portion  of 
the  fee  attributable  to  the  final  level  of 
certification,  and  SEA  and  in-use 
compliance.  Refunds  would  be  the 
percentage  of  the  fee  paid  attributable  to 
the  final  level  of  certification,  SEA  and 
in-use  compliance.  The  percentage  of 
the  fee  to  be  refunded  for  each 
certification  request  type  would  be  as 
follows: 


Certification  request 
type 

Percentage  of  payment 
to  be  refunded 

Federal 

(percent) 

CaUfomia 

only 

(percent) 

LDV/LDT . 

90.8 

76.0 

HDE/HDV . 

83.0 

0 

—Evaporative  only . 

0 

0 

MC . 

0 

0 

Where  a  refund  is  shown  as  0%  in  the 
above  table,  it  is  due  to  the  fact  that  no 
costs  are  incurred  by  EPA  for  the 
refundable  portion  (e.g.  SEA  and  recall) 
of  the  fee.  llierefore,  as  detailed  in  the 
cost  analysis,  a  refund  would  not  be 
appropriate. 

3.  Deposit  of  Fees:  Special  and  General 
Treasury  Funds 

All  fees  which  are  collected  would  be 
deposited  in  the  United  States  Treasury. 
Specifically,  in  accordance  with  section 
217(b)  of  the  CAA,  all  fees  which  are 
collected  for  services  specified  in 
section  217(a)  of  the  CAA  “shall  be 
deposited  in  a  special  fund  in  the  United 
States  Treasury.”  This  “special”  fund 
would  be  used  to  carry  out  the  programs 
for  which  the  fee  is  collected.  Fees  for 
services  which  are  imposed  solely 
pursuant  to  the  lOAA,  such  as  fuel 
economy  labeling,  would  be  deposited 
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in  the  General  Treasury  Fund.  For  the 
LDV/LDT  certification  request  type,  this 
would  mean  that  19.6%  of  each  LDV/ 
LDT  fee  collected  would  be  deposited  in 
the  General  Treasury  Fund.  The  HD  and 
MC  certiHcation  request  types  do  not 
involve  fuel  economy  costs  and  as  such 
the  entire  fee  for  these  types  would  go 
into  the  special  Treasury  fund. 

G.  Implementation  Schedule 

It  is  EPA’s  intent  that  the  Final  Rule 
on  fees  be  published  in  October  1991, 
with  the  rule  being  effective  and  fees 
being  collected  beginning  late  in 
calendar  year  1991  for  certification  of  all 
vehicle  and  engine  Model  Years  (MYs) 
1993  and  beyond.  EPA  recognizes  that 
the  final  rule  may  not  become  effective 
until  after  some  manufacturers  have 
submitted  certification  requests  for 
MY93.  Further,  some  applicants  may 
attempt  to  avoid  payment  of  the 
appropriate  fee  by  submitting 
incomplete  applications  prior  to  the  time 
the  final  rule  becomes  effective.  In  these 
instances,  applicants  would  be  billed 
subsequent  to  submitting  the 
certiHcation  request  and  would  be 
expected  to  pay  the  fee  prior  to 
receiving  a  signed  certificate. 

Should  the  Final  Rule  be  delayed  until 
January  1, 1992,  or  later,  manufacturers 
would  not  be  required  to  pay  a  fee  for 
MY93  certiHcates  issued  prior  to  the 
date  the  Final  Rule  becomes  effective. 

H.  Fee  Phase-In 

EPA  proposes  to  phase  in,  over  two 
years,  recovery  of  the  total  cost 
associated  with  the  MVECP.  This  phase- 
in  would  allow  industry  a  period  to  plan 
and  budget  for  the  payment  of  fees.  The 
amount  of  the  total  fee  recovered  in 
each  of  the  Hrst  two  years  of  the  fee 
program  would  be  as  follows: 

MY93— 50% 

MY94— 100% 

/.  Waiver  or  Adjustment  of  Fees 

EPA  believes  that  a  liberal  waiver 
policy  would  violate  the  very  premise 
underlying  section  217  of  the  CAA:  to 
reimburse  the  government  for  the 
specific  regulatory  services  provided  to 
an  applicant  However,  EPA  recognizes 
that  there  may  be  instances  in  which  an 
applicant  is  unable  to  pay  the  full  fee 
due  to  the  severe  economic  hardship 
such  payment  would  impose.  Therefore, 
EPA  is  proposing  a  three  part  test  which, 
if  met  would  qualify  an  applicant  for  a 
waiver  of  a  certification  fee. 

The  percentage  of  LDV/LDT  costs  attributable 
to  fuel  economy  is  calculated  by  removing  the  fuel 
economy  costs  shown  in  the  cost  study  horn  the 
total  LDV/LDT  costs. 


To  obtain  a  waiver,  an  applicant 
would  need  to  demonstrate  that: 

1.  The  certificate  is  to  be  used  for  sale 
of  vehicles  or  engines  within  the  U.S.: 

2.  The  worldwide  aggregate  sales  for 
all  vehicles  and  engines  produced  by  the 
applicant,  including  all  affiliates  (as 
described  in  40  CFR  86.092-14(b}(2)(i)- 
(iv)),  were  less  than  10,000  units  for  the 
most  recent  MY  for  which  sales  data  is 
available  preceding  the  MY  year  for 
which  certification  is  requested.  If  the 
applicant’s  first  year  of  operation  is  the 
same  as  the  year  for  which  certification 
is  requested,  projected  aggregate  sales 
would  be  accepted  in  lieu  of  actual 
sales;  and 

3.  The  full  fee  for  a  certification 
request  for  a  MY  exceeds  1%  of  the 
retail  sales  value  of  all  vehicles  or, 
where  applicable,  all  engines  covered  by 
that  certificate.  The  retail  sales  value 
would  be  based  on  projected  sales  of  all 
vehicles  under  a  certificate,  including 
vehicles  modified  under  the 
modification  and  test  option  in  40  CFR 
85.1509.  The  applicant  would  be 
expected  to  demonstrate  the  basis  of  its 
claimed  projected  sales  through  various 
factors,  such  as  prior  actual  sales  and 
previous  waiver  requests. 

Request  for  a  waiver  would  be 
submitted  to  EPA  prior  to  the 
certification  request.  The  applicant 
would  have  the  burden  of  providing  all 
documentation  which  would  be 
necessary  for  EPA  to  verify  that  the 
three  requirements  were  satisfied.  As 
stated  by  the  D.C.  Circuit: 

The  applicant  for  waiver  must  articulate  a 
specific  pleading,  and  adduce  concrete 
support,  preferably  documentary.  “ 

If  sufficient  documentation  is 
presented  and  a  waiver  granted,  the  fee 
to  be  paid  by  the  applicant  would  be  1% 
of  the  retail  sales  value  of  the  vehicles 
to  be  covered  by  the  certification 
request  for  the  relevant  MY.  The  fee 
paid  would  be  based  on  projected  sales 
for  the  MY  for  which  certification  is 
requested.  However,  in  no  case  would 
the  fee  be  less  than  25%  of  the  full  fee 
required  for  the  applicable  certification 
request  type.  EPA  believes  that  the  25% 
minimum  payment  requirement  is  small 
enough  so  that  it  does  not  impose  an 
undue  economic  hardship  on  small 
manufacturers,  but  is  significant  enough 
to  prevent  taxpayers  from  subsidizing 
an  inappropriate  portion  of  the  costs 
incurred  by  small  manufacturers. 
Similarly,  EPA  does  not  believe  that  a 
waiver  based  on  1%  of  the  retail  sales 
value  would  impose  an  adverse 

*  •  United  Gas  Pipe  Line  Co.  v.  Federal  Energy 
Regulatory  Comm'n.  707  F.2d  1507, 1511  (D.C.  Cir. 
1983). 


economic  impact  on  small 
manufacturers. 

For  vehicles  imported  under  an  ICI 
certificate,  the  retail  sales  value  would 
be  based  on  a  vehicle's  average  retail 
value  listed  in  the  National  Automobile 
Dealer’s  Association  (NADA)  price 
guide.  By  using  the  NADA  price  guide  to 
establish  a  vehicle's  retail  sales  value, 
EPA  ensures  uniformity  and  fairness  in 
charging  fees.  Further,  it  avoids 
problems  associated  with  abuse,  such  as 
falsification  of  entry  documents,  in 
particular,  sales  receipts.  Where  the 
NADA  price  guide  does  not  provide  the 
retail  value  of  a  vehicle,  the  applicant 
for  waiver  must  demonstrate,  to  the 
satisfaction  of  the  Administrator,  the 
actual  market  value  of  the  vehicle  in  the 
United  States  at  the  time  of  final 
importation. 

Applicants  that  are  granted  a  waiver 
and  subsequently  fail  to  receive  a 
certificate  pursuant  to  that  request 
would  be  eligible  to  receive  a  partial 
refund.  The  refund  would  be  the  same 
percent  as  that  allowed  for 
manufacturers  which  pay  the  full  fee 
(see  previous  Fee  Refund  section). 

EPA  recognizes  that  it  would  be 
inequitable  to  have  applicants  who  pay 
the  full  fee  subsidize  the  regulatory 
costs  of  those  applicants  granted  a 
partial  waiver.  Therefore,  such  costs 
would  be  covered  by  the  government. 

/.  Fee  Updating  Procedure 

EPA’s  intent  is  to  charge  fees  which 
continue  to  reasonably  reflect  the  cost 
of  providing  certification  services.  This 
would  require  adjustments  in  the  fee 
schedule  which  reflect  changes  in  the 
level  of  services,  as  well  as  operating 
costs.  Therefore,  EPA  proposes  to  make 
adjustments  to  the  fee  schedule  through 
two  updating  procedures. 

First,  to  reflect  changes  in  operating 
costs,  fees  would  be  adjusted 
automatically  every  year  by  the  same 
percentage  as  the  percent  change  in  the 
Consumer  Price  Index  (CPI).  When 
automatic  adjustments  are  made,  based 
on  the  CPI,  the  new  fee  schedule  would 
be  published  in  the  Federal  Register  as  a 
final  rule  to  become  effective  30  days  or 
more  after  publication,  as  specified  in 
the  Rule. 

Second,  the  fee  schedule  would  be 
revisited  approximately  every  two  years 
to  determine  whether  it  acciu-ately 
reflects  the  (1)  level  of  EPA’s  motor 
vehicle  and  engine  compliance  activities 
being  provided  at  the  time  of  review,  (2) 
costs  of  conducting  the  MVECP,  and  (3) 
number  of  certification  requests. 

Changes  would  be  made  in  the  fee 
schedule  accordingly.  When  changes  are 
made  based  on  such  periodic  reviews. 
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the  changes  would  be  subject  to  public 
comment. 

IV.  Options  Considered 

EPA  has  considered,  but  is  not 
proposing,  several  alternatives  to  the 
proposed  fee  system.  Comments  on 
these  alternatives  are  requested. 

A.  Alternatives  to  Certification  Request 
as  Basis  for  Fee 

EPA  considered  several  alternatives 
to  charging  a  fee  by  certification 
request.  One  alternative  would  be  to 
charge  according  to  the  aggregate 
number  of  vehicles  and  engines 
produced  for  sale  in  the  U.S.  by  all 
manufacturers  in  a  MY.  This  would 
involve  dividing  the  total  cost  of  the 
MVECP  by  the  aggregate  munber  of 
vehicles  and  engines  produced  for  sale 
in  the  U.S.  In  other  words,  the  total 
amount  recoverable  by  EPA  would  be 
distributed  evenly  among  the  number  of 
vehicles  or  engines  covered  by 
certificates. 

A  variation  of  the.  above  alternative 
would  be  to  divide  the  cost  of  the 
MVECP  by  certification  request  type. 
The  resulting  amount  would  then  be 
divided  equally  among  the  total  number 
of  vehides  and  engines  produced  under 
each  certification  request  type. 

The  proposed  fee  schedule  and  both 
alternative  fee  schedules  would  recover 
the  government’s  costs  equally. 
However,  EPA’s  costs  are  bas^  on 
certification  requests,  not  units  sold 
under  those  requests.  Thus,  a  fee  per 
unit  sold,  whether  by  overall  promotion 
or  profhiction  within  certification 
request  type,  does  not  accurately  reflect 
the  cost  to  EPA  of  providing  services 
assodated  with  the  MVECP.  In  addition, 
both  alternatives  would  result  in  large 
manufacturers  paying  a  disproportionate 
amount  of  reimbursable  costs,  while 
smaller  manufacturers  would  obtain 
certification  services  for  a  fee  far  less 
than  the  cost  incurred  by  EPA. 

A  third  alternative  would  be  to  charge 
a  fee  for  each  sub-event  which  is  a  part 
of  the  MVECP  (e.g.  each  confirmatory 
test,  data  entry  request,  etc.).  This 
alternative  would  require  maintaining 
an  extensive  tracking  mechanism 
throughout  the  entire  process.  EPA 
believes  that  such  a  tracking  mechanism 
would  increase  administrative  costs, 
thereby  resulting  in  increased  fees  to 
manufacturers.  Further,  under  this 
alternative,  fees  could  not  be  collected 
until  it  had  been  determined  which  sub- 
events  applied  to  an  applicant  This 
would  rfistdt  m  substantial  delays  in  the 
MVECP  since  a  signed  certificate  wouhf 
not  be  issrwd  until  such  a  determination 
was  made,  a  charge  was  submitted  to 
the  a|:^licant,  and  payment  was 


received  by  EPA.  Therefore,  categorizing 
EPA  services  at  a  sub-event  level  finer 
than  the  certification  request  event  is 
impracticaL 

B.  Higher  Fees  for  Large  or  Combined 
Families 

EPA  considered  requiring  additimial 
fees  for  large  or  combined  families 
under  the  theory  that  these  might  cause 
EPA  to  incur  greater  MVECP  costs. 
However,  presently,  this  would  not 
significantly  affect  the  fee  proposed  for 
each  certification  request  type.  If 
warranted,  this  issue  would  be 
addressed  in  future  revisions  to  die  fee 
schedule. 

C.  Additional  Fees  for  Extra  Certificates 
for  Revised  Engine-System 
Combinations 

A  separate  fee  could  be  charged  for 
each  LDV/LDT  evaporative  emission 
family  certification  request.  A  separate 
fee  would  be  assessed  for  each  engine- 
system  combination  as  well  as  each 
evaporative  emission  family. 

However,  EPA  costs  for  evaporative 

-  certification  can  be  grouped  together 
with  certification,  fuel  economy,  SEA, 
and  in-use  compliance  costs  within  each 
certification  request  type.  Further, 
combining  the  fee  minimizes 
administrative  costs,  keeps  the  fee 
structure  simple,  and  maintains  a 
reasonable  method  of  assessing  the  fee. 
Also,  separate  fees  for  evaporative 
certification  would  increase  the 

-  administrative  costs  to  EPA  and,  thus, 
the  total  fees  assessed  to  industry. 

Similariy,  each  running  change  or 
certificate  revision,  or  an  additional 
certificate  issued  for  a  change  in  the 
averaging  family  emission  limit  (FEL), 
does  not  result  in  significant  additional 
EPA  costs.  Thus,  these  costs  were 
combined  with  the  costs  for  an  engine- 
system  combination  certification  request 
to  minimize  EPA's  administrative 
burden. 

D.  Fee  for  Signed  Certificates  Only 

EPA  considered  charging  a  fee  for 
each  signed  certificate.  This  would  be  a 
convenient  method  of  assessing  the 
proposed  fee.  However,  significant  costs 
arise  fitrni  each  certification  request, 
regardless  of  wdiether  it  results  in  a 
signed  certificate.  By  charging  a  fee 
based  on  signed  certificates  only,  such 
costs  would  not  be  recovered,  and  those 
manufacturers  receiving  a  certificate 
would  be  subsidizii^  certification 
activities  of  other  manufacturers  not 
receiving  a  certificate. 

E  Separate  Fee  for  Fuel  Economy 

EPA  considered  chatgisig  a  separate 
fee  for  fuel  economy  program  costs.  EPA 


believes  diis  ^temative  presents  no 
advantages  and  would  result  in  higher 
fees  to  manufacturers.  When  a 
certificatkm  request  is  received  by  EPA, 
certification  and  fuel  economy  activities 
are  initiated,  fai  the  certification  process, 
these  activities  are  intortwined. 
Bifurcation  of  these  activities  would 
increase  EPA’s  administrative  burden 
and,  thereby,  increase  the  fee  charged 
manufacturers. 

V.  Economic  Impact 

A.  Cost  to  Industry 

'The  proposed  rule  would  not  have  a 
significant  impact  on  the  majority  of 
vehicle  and  engine  manufacturers.  The 
cost  to  industry  would  be  a  relatively 
small  value  per  unit  manufactured  for 
most  engine-system  combinations. 

EPA  expects  to  collect  about  5  to  15 
million  dollars  annually.  ’This  averages 
out  to  approximately  one  dollar  per 
vehicle  ca  engine  sold  annually. 
However,  for  engine-system 
combinations  with  low  annual  sales 
volume,  the  cost  per  unit  could  be 
higher.  To  remove  the  possibility  of 
serious  financial  harm  on  companies 
producing  only  low  sales  voliune 
designs,  the  proposed  regulations 
include  a  waiver  provision  which  is 
based  solely  on  economic  hardship.  This 
provision  should  alleviate  concerns 
about  undim  economic  hardship  on 
small  volume  manufacturers  and  ICIs 
which  could  result  finm  payment  of  the 
full  fee  required  to  obtain  a  certificate. 

B.  Cost  to  the  Government 

The  cost  to  the  government  would  be 
the  extra  cost  of  administering  the  fee 
program  and  occasional  revision  of 
these  regulations.  The  administration 
costs  would  be  recovered  as  part  of  the 
fee. 

VI.  Public  Participation 

A.  Comments  and  the  Public  Docket 

EPA  requests  comments  on  any  aspect 
of  this  proposed  rulemaking.  Persons 
making  comments  are  especially 
encouraged  to  provide  suggestions  for 
modification  of  any  aspects  of  the 
proposal  that  they  find  objectionable. 

All  comments  should  be  directed  to  Ae 
Air  Docket,  Ducket  No.  A-91-15  (see 
’’ADDRESSES”). 

Persons  with  comments  containing 
proprietary  information  must  distinguish 
such  infonnation  frtnn  othm*  ctnnmenta 
to  the  greatest  passible  extent  and  label 
it  as  "Confidential  Business 
Information.’’  To  ensure  that  proprietary 
infonnatioD  is  not  inadvertently  {dacedr 
in  the  docket,  sitbiiiisnons  containhig 
such  information  should  be  sent  directly 
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to  the  contact  person  listed  above  and 
not  to  the  public  docket.  If  a  person 
making  comments  wants  EPA  to  base 
the  final  rule  in  part  on  a  submission 
labeled  as  confidential  business 
information,  then  a  non-conbdential 
version  of  the  document  which 
summarizes  the  key  data  or  information 
should  be  placed  in  the  public  docket. 
Information  covered  by  a  claim  of 
conHdentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  part  2.  If 
no  claim  of  conbdentiality  accompanies 
the  submission  when  it  is  received  by 
EPA,  it  may  be  made  available  to  the 
public  without  further  notice  to  the 
person  making  comments. 

B.  Public  Participation 

Any  person  desiring  to  present 
testimony  regarding  this  proposal  at  the 
public  hearing  (see  “Dates")  should,  if 
possible,  notify  the  contact  person  listed 
above  of  such  intent  at  least  seven  days 
prior  to  the  opening  day  of  the  hearing. 
The  contact  person  should  also  be  given 
an  estimate  of  the  time  required  for  the 
presentation  of  the  testimony  and 
notification  of  any  need  for  audio/ visual 
equipment.  A  sign-up  sheet  will  be 
available  at  the  registration  table  the 
morning  of  the  hearing  for  scheduling 
testimony  for  those  who  have  not 
notihed  the  contact  person.  This 
testimony  will  be  scheduled  on  a  first 
come,  first  serve  basis  to  follow  the 
previously  scheduled  testimony. 

EPA  suggests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In  addition, 
EPA  would  find  it  helpful  to  receive  an 
advance  copy  of  any  statement  or 
material  to  be  presented  at  the  hearing 
at  least  one  week  before  the  scheduled 
hearing  date,  in  order  to  give  EPA  staff 
adequate  time  to  review  such  material 
before  the  hearing.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  listed  previously. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket,  Docket  No.  A-Ql-15  (see 
“ADDRESSES"). 

Mr.  Richard  D.  Wilson,  Director  of  the 
Office  of  Mobile  Sources,  is  hereby 
designated  Presiding  Officer  of  the 
hearing.  The  hearing  will  be  conducted 
informally  and  technical  rules  of 
evidence  will  not  apply.  A  written 
transcript  of  the  hearing  will  be  placed 
in  the  above  docket  for  review.  Anyone 
desiring  to  purchase  a  copy  of  the 
transcript  should  make  individual 


arrangements  with  the  court  reporter 
recording  the  proceeding. 

VII.  Other  Statutory  Requirements 

A.  Executive  Order  12291 

Under  Execative  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“major”  and,  therefore,  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  (RIA)  be  prepared.  The  Agency 
has  determined  that  this  regulation  is 
not  “major”  because  it  does  not  meet 
any  of  the  criteria  set  forth  and  defined 
in  section  1(b)  of  the  Order.  In  fact,  this 
proposal  is  concerned  with 
recompensation  to  the  government  of  a 
portion  of  the  benefits  received  by 
private  parties. 

Also,  in  accordance  with  E.0. 12291, 
the  proposed  rule  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review.  Any  written 
comments  from  OMB  and  any  EPA 
response  to  those  comments  are  in  the 
public  docket  for  this  rulemaking. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  2060-0104)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch:  EPA:  401  M 
St.,  SW.  (PM-223Y):  Washington,  DC 
20460  or  by  calling  (202)  382-2740. 

Public  reporting  burden  for  this 
collection  request  is  estimated  to  vary 
from  5  to  30  minutes  per  response  with 
an  average  of  24  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  the 
collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch:  EPA: 
401  M  St.,  SW.  (PM-223Y):  Washington, 
DC  20460:  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  - 
Washington,  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA.”  The 
final  Rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  identify 


potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA).  EPA  has  determined 
that  the  regulations  proposed  today 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  would  affect 
manufacturers  of  motor  vehicles  and 
motor  vehicle  engines,  a  group  which 
does  not  contain  a  substantial  number 
of  small  entities. 

In  the  case  of  small  manufacturers  or 
ICIs,  the  proposed  regulation  includes  a 
waiver  provision.  In  cases  of  economic 
hardship,  this  waiver  provision  would 
reduce  the  fee  imposed  based  on  the 
number  of  vehicles  or  engines  covered 
by  a  certificate  of  conformity.  This 
inclusion  should  alleviate  the  concerns 
about  impacts  on  small  business  as 
expressed  in  the  Regulatory  Flexibility 
Act. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  86 

Administrative  practice  and 
procedure.  Air  pollution  control.  Motor 
vehicles.  Motor  vehicle  pollution. 
Gasoline,  Diesel,  Reporting  and 
recordkeeping  requirements.  Fees. 

Dated:  June  6, 1991. 

William  K.  Reilly, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  86  be  amended  as  set  forth  below: 

PART  86— [AMENDED] 

1.  The  authority  citation  for  part  86  is 
revised  to  read  as  follows: 

Authority:  Secs.  202, 203,  205, 206.  207, 203. 
215,  216,  217,  and  301  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7521.  7522,  7524,  7525, 

7541,  7542,  7549,  7550,  7552,  7545  and  7601): 
and  Sec.  9701  of  the  Independent  Offices 
Appropriations  Act  (31  U.S.C.  9701). 

2.  Subpart )  is  added  to  part  86  to  read 
as  follows: 

Subpart ) — ^Fees  for  the  Motor  Vehicle  and 
Engine  Compliance  Program 

Sec. 

86.901- 93  Abbreviations. 

86.902- 93  Definitions. 

86.903- 93  Applicability. 

86.904- 93  Section  numbering;  construction. 

86.905- 93  Purpose. 

86.906- 93  MVEPC  certification  request 
types. 

66.907.^3  Fee  amounts. 
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Sec. 

86.908-93  Waivers  and  refunds. 

6a909-93  Payment. 

86.9H)-83  Deficiencies. 

86.911-93  Adfnstment  of  fees. 

Subpart  J— Fees  for  ttie  Motor  VeMde 
and  Engine  Compliance  Program 

§86:901-93  Abbreviations. 

The  abbreviations  in  this  section 
apply  to  this  subpart  and  have  the 
following  meanings: 

CAFE — Corporate  Average  Fuel  Economy 

Cal — California 

CPI — Consumer  Price  Index 

ESI — Engine  System  Information 

Fed — Federal 

HDE — Heavy-duty  engine 

HDV — Heavy-duty  vehicle 

ICI — Independent  Commercial  Importer 

LDV — Li^t-duty  vehicle 

LDT — Li^t-duty  truck 

MC — Motorcycle 

MVEPC — Motor  Vehide  and  Engine 
Compbance  Program 
MY— Model  Year 

C^M — Original  equipment  manufacturer 

§86.902-93  Definitions. 

California-only  certificate  is  a 
certiHcate  of  conformi^  issued  by  EPA 
which  only  signifies  compliance  with  die 
emission  standards  established  by 
California. 

Certification  request  means  a 
manufacturer's  request  for  certification 
evidenced  by  the  submission  of 
an  application  for  certification,  ESI  data 
sheet,  or  Id  Carry-Over  data  sheet. 

Engine-system  combination  as 
defined  in  40  CFR  86.082-2,  means  an 
engine  family-exhaust  emission  contitd 
system  combination. 

Federal  certificate  is  a  certificate  of 
conformity  issued  by  EPA  which 
signifies  compliance  with  emission 
standards  in  40  CFR  part  86  subpart  A. 

Fuel  economy  basic  engine  means  a 
unique  combination  of  manufacturer, 
engine  displacement,  number  of 
cylinders,  fuel  system,  catalyst  usage, 
and  other  characteristics  specified  by 
the  Administrator. 

Signed  means  a  certification  request 
which  results  in  a  signed  certificate  of 
conformity. 

Unsigned  means  a  certification 
request  which  does  not  result  in  a  signed 
certificate  of  conformity  because  it  is 
either  voluntarily  withdrawn  by  the 
manufacturer  or  does  not  receive 
approval  from  tlie  EPA. 

§66.903-93  AppHcabHtty. 

This  subpart  prescribes  fees  to  be 
charged  for  the  MVEd*  for  1993  and 
later  model  years.  The  fees  charged  will 
apply  to  all  manufacturers'  and  ICIs* 
LDVs.  LDTs,  HDVs,  HDEs,  and  MCs. 
Nothing  in  this  subpart  shall  be 


construed  to  limit  the  Adintnistrator*i 
authority  to  require  manufacturer  or 
confirmatory  testing  as  provided  in  the 
Act,  including  authority  to  require 
manufacturer  in-use  testing  as  provided 
in  section  208. 

§  86.904-93  Section  numbering; 
constrvctlonL 

(a)  The  MY  of  initial  applicability  is 
indicated  by  the  section  number.  The 
two  digits  following  the  hyphen 
designate  the  first  MY  for  which  a 
section  is  effective.  A  section  remains 
effective  until  superseded. 

Example:  Section  86.901-93  applies  to  the 
1993  and  subsequent  MYs  until  superseded.  If 
section  86.901-96  is  promulgated,  it  would 
take  effect  beginning  with  the  1986  MY; 
section  86901-93  would  apply  to  model  years 
1993  through  1995. 

(b)  A  section  reference  without  a  MY 
suffix  refers  to  the  section  apyplicable  for 
the  appre^wiate  MY. 

§  86.905-93  Purpose. 

The  MVECP  includes  all  compliance, 
enforcement,  and  related  activities 
performed  by  EPA  which  are  associated 
with  certification,  fuel  economy, 
Selective  Enforcement  Auditing  (SEA), 
and  in-use  compliance  programs.  The 
fee  will  recover  those  compliance, 
investigation  and  review  costs  which 
the  EPA  incurs  in  providing  vehicle  and 
engine  manufacturers  ICIs  with 
certificates  of  conformity,  fuel  economy 
labels,  CAFE  calculations,  and  ICI 
review  necessary  to  maricet  vehicles  in 
the  United  States  and  to  meet 
requirements  otherwise  imposed  by 
statute. 

§  86.906-93  MVEPC  csrtMcatlon  request 
types. 

Certification  requests  are  grouped  into 
three  tjrpes  corresponding  to  the  three 
major  divisions  of  regulated  mobile 
sources:  LOVs/LOTs;  HDVs/HDEs;  and 
MCs. 

§  86.907-93  Fee  amounts. 

The  fee  for  each  certification  request 
type  is: 


MY  1993 

MY  1994  (and 
lateri 

LDV/LDT: 

Fed  Signed _ 

$11965 

$23,731 

Cai-oniy  Signed .. 

4963 

9,127 

Fed  Unsigned _ 

1.095 

2.190 

Cal-only 
Unsigned . 

1,095 

2,190 

HDE/HDV: 

Fed  Signed . 

$6992 

1 

I  $12,584 

Cai-only  Signed .. 

1,072 

i  Z145 

FedUraign^ _ 

[  1972 

1  2.145 

Cat-only 

Unsigned . 

1,072 

2,145 

MY  1993 

MV  1994  (and 
latar) 

Ail  EvapoftSee- 
only . 

1972 

2.145 

MCs: 

Fed  Signed . 

420 

840 

Cal-only  Signed.. 

!  420 

940 

Fed  Unsigned _ 

420 

!  840 

Cat-only 

Unsigned - 

420 

840 

§  86906-93  Waivers  and  refunda. 

(a)  Request  ^  Waiver.  The 
Administrator  may  waive  part  of  any 
fee  imposed  by  §  86907  of  diis  subpart. 

(1)  A  waiver  will  be  granted  to  an 
applicant  if  the  Administrator 
determines  that: 

(1)  The  certificate  is  to  be  used  for  sale 
of  vehicles  or  engines  within  the  United 
States; 

(ii)  The  applicant's  worldwide  sales 
for  an  vehicles  and  engines  produced  by 
the  applicant,  including  all  affiliates  (as 
described  in  40  CFR  86.092-14(b)(2)  (i) 
through  (iv)},  was  less  than  10,000  units 
for  the  most  recent  MY  for  which  sales 
data  is  available  preceding  the  MY  for 
which  certification  is  requested;  and 

(iii)  The  full  fee  for  a  certification 
request  fora  MY  exceeds  1%  of  the 
projected  retail  sales  price  of  all 
vehicles  covered  by  that  certificate. 

(2)  The  request  for  waiver  must  be 
submitted  prior  to  the  payment  of  any 
fee  and  shall  include  evidence,  such  as 
prior  actual  sales  and  previous  waiver 
requests,  clearly  showing  that  the 
applicant  satisfies  the  tihree  waiver 
criteria. 

(3)  If  a  waiver  is  granted,  the  fee  to  be 
paid  by  the  applicant  shall  be  1%  of  the 
projected  retail  sales  price  of  the 
vehicles  or  engines  to  be  covered  by  the 
certification  request 

(4)  Any  reduction  in  the  fee  whidi  is 
granted  as  a  result  of  a  waiver  shall  not 
exceed  75%  of  the  full  fee  for  the 
applicable  certification  request  type. 

(5) (i)  EPA  or  its  designee  will  analyze 
each  waiver  request  to  determine 
whether  die  applicant  has  met  the 
standards  for  a  waiver  and  then  will 
notify  the  applicant  of  its  grant  or 
denial. 

(ii)  If  the  request  is  denied,  the 
applicant  will  have  30  days  from  the 
date  of  notification  of  the  denial  to 
submit  the  appropriate  fee  to  EPA  or 
appeal  the  denial. 

(b)  Request  for  refund.  The 
Administrator  may  refund  a  specified 
part  of  any  fee  imposed  by  S  80.907  of 
this  subpart  die  applicant  fails  to 
obtain  a  signed  certificate,  and  requests 
a  refund. 
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(1)  That  portion  of  the  total  fee  to  be 
refunded  would  be  as  follows: 


Federal 

(percent) 

California-only 

(percent) 

LDV/LDT . 

90.8 

76.0 

HDE/HDV . 

83.0 

0 

— Evapofative 
only . 

0 

0 

MC . 

i  0 

1 

0 

(2)  A  request  for  a  waiver  or  refund  of 
part  of  a  fee  shall  be  submitted  in 
writing  by  the  applicant  to  the 
Environmental  ftotection  Agency, 

Motor  Vehicle  and  Engine  Compliance 
Program.  Certibcation  Division,  2565 
Plymouth  Road,  Ann  Arbor,  MI  48105. 

§  86.909-93  Payment 

(a)  Ail  fees  required  by  this  section 
shall  be  paid  by  money  order,  bank 
draft,  ceiliHed  check,  or  corporate 
check,  payable  in  U.S.  dollars  to  the 
order  of  the  Environmental  Protection 
Agency. 

(b)  All  fees  shall  be  forwarded  with 
the  Fee  Filing  Form  to  the 


Environmental  Protection  Agency  to  the 
address  designated  on  the  Fee  Filing 
Form. 

(c)  An  application  for  which  a  partial 
waiver  of  the  fee  has  been  requested 
will  not  be  accepted  for  processing  until 
the  appropriate  fee  has  been  determined 
and  the  balance  waived  or,  if  the  waiver 
has  been  denied,  the  proper  fee  is 
submitted  after  notice  of  denial. 

§  86.910-93  Deficiencies. 

(a)  Any  filing  pursuant  to  §  86.909  of 
this  subpart  that  is  not  accompanied  by 
the  appropriate  filing  fee  is  deHcient. 

(b)  The  Administrator  will  inform  any 
person  who  submits  a  deficient  filing 
that: 

(1)  Such  filing  will  be  rejected  and  the 
amount  paid  refunded,  unless  the 
appropriate  fee  is  submitted  within  a 
specified  time; 

(2)  EPA  will  not  process  any  hling  that 
is  deficient  under  this  section;  and 

(3)  The  date  of  filing  will  be  deemed 
the  date  on  which  EPA  receives  the 
appropriate  fee. 


§  86.91 1-93  Adjustments  of  fees. 

(a)  The  fee  schedule  will  be  changed 
annually  by  the  same  percentage  as  the 
percent  change  in  the  Consumer  Price 
Index  (CPI)  for  all  urban  consumers. 

(b)  This  annual  change  will  occur 
within  60  days  following  release  of  the 
final  estimates  of  the  annual  average  for 
the  CPI  for  all  urban  consumers  by  the 
Department  of  Labor. 

(c)  MVECP  costs  and  fees  will 
periodically  be  reviewed  and  changes 
will  be  made  to  the  schedule  as 
necessary. 

(d)  When  automatic  adjustmciils  are 
made,  based  on  the  CPI,  the  new  fee  will 
be  published  in  the  Federal  Register  as  a 
final  rule  to  become  effective  30  days  or 
more  after  publication,  as  specified  in 
the  Rule. 

(e)  When  changes  are  made  based  on 
periodic  reviews,  the  changes  will  be 
subject  to  public  comment. 

(FR  Doc.  91-14958  Filed  6-28-91,  8.45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  1 

(CGD90-067] 

RIN  2115-A067 

Recreational  Vessel  Fees 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  As  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  this 
final  rule  establishes  an  annual  fee  for 
recreational  vessels  operated  on 
navigable  waters  of  the  United  States 
where  the  Coast  Guard  has  a  presence. 
The  fee  requires  recreational  boaters  to 
share  in  the  costs  of  Coast  Guard 
programs  from  which  they  beneHt, 
including  search  and  rescue,  boating 
safety,  and  aids  to  navigation,  but  for 
which  no  direct  user  fee  may  be 
charged. 

EFFECTIVE  DATE:  This  rule  is  elective  on 
July  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carlton  Perry.  Auxiliary,  Boating, 
and  Consumer  Affairs  Division  (202) 
267-0979. 

SUPPtEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Carlton 
Perry.  Project  Manager,  and  Christena 
Green,  Project  Counsel,  Office  of  Chief 
Counsel. 

Regulatory  History 

On  March  28, 1991,  the  Coast  Guard 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
entitled  Recreational  Vessel  Fees  (56  FR 
13050).  The  45^ay  comment  period 
ended  on  May  13, 1991.  By  that  time,  the 
Coast  Guard  received  over  2,000 
individual  letters  commenting  on  the 
proposal  and  an  additional  36  petition- 
type  letters  bearing  almost  3,000 
signatures.  Another  98  individual  letters 
and  1  petition-type  letter  bearing  78 
signatures  were  received  after  the  close 
of  the  comment  period.  The  individual 
comments  came  from  the  following 
categories  in  the  numbers  noted. 

1,906  recreational  boating  interests  or 
owners. 

71  recreational  boat  outhtter/liveries/ 
marina /resort. 

37  recreational  boating  associations. 

45  recreational  boat  manufacturer/ 
dealer/ supply /repair. 

17  commercial  boating  interests. 

6  national  boating  interests. 


2  federal  government  agency. 

17  U.S.  Coast  Guard  Auxiliarists. 

1  U.S.  Power  Squadron  unit. 

21  U.S.  Congress. 

21  state  legislator  or  government  agen¬ 
cies. 

13  local  government  agencies. 

1  local  tourism  business  association. 

9  non-profit  organizations. 

1  Tmancial  institution. 

_ 3  recreational  boating  publications. 

2,171 

Over  450  comments  requested  that 
public  hearings  be  held.  While  many 
comments  expressed  their  opposition  to 
the  statute,  a  large  number  of  comments 
also  supported  one  or  more  of  the  bills 
now  pending  in  Congress  to  repeal  the 
legislative  requirement  for  the 
recreational  vessel  fees.  About  half  of 
the  requests  did  not  specify  a  reason  for 
holding  a  hearing,  but  others  suggested 
that  hearings  would  clarify  or  answer 
questions  which  they  had  concerning  the 
NPRM. 

The  written  comments  came  from 
almost  every  state  and  addressed  a 
wide  variety  of  issues  relating  to  the 
NPRM.  The  Coast  Guard  considered  the 
requests  for  public  hearings,  but 
determined  that,  although  receiving  oral 
presentations  at  public  hearings  would 
increase  the  number  of  comments,  it 
would  not  raise  new  substantive  issues 
in  addition  to  those  in  the  written 
comments  already  received.  For  the 
same  reasons,  the  Coast  Guard  decided 
that  additional  time  for  comment  on  its 
proposal  would  not  aid  the  rulemaking 
process. 

Background  and  Purpose 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  (the  Act)  amended  section 
2110  of  title  46,  United  States  Code,  to 
require  the  Secretary  of  Transportation 
to  establish  a  fee  or  charge  for 
recreational  vessels  and  to  collect  it 
annually  in  Bscal  years  (FY)  1991 
through  1995  from  the  vessel  owner  or 
operator.  As  stated  in  Conference 
Report  to  accompany  H.R.  5835,  the  fee 
“is  intended  to  require  recreational 
boaters  to  share  in  the  cost  of  Coast 
Guard  programs,  including  search  and 
rescue,  boating  safety,  and  aids  to 
navigation,  for  which  no  direct  user  fee 
may  be  assessed,  but  which  provides 
(sic)  substantial  benefits  to  recreational 
boaters.”  The  Act  applies  to  recreational 
vessels  greater  than  16  feet  in  length, 
operated  on  the  navigable  waters  of  the 
United  States  where  the  Coast  Guard 
has  a  presence.  The  amounts  collected 
for  fiscal  years  1991  through  1995  will  be 
deposited  in  the  U.S.  Treasury,  ascribed 
to  U.S.  Coast  Guard  activities.  The 


Secretary  delegated  to  the  Commandant 
the  authority  in  46  U.S.C  2110  to 
establish,  collect,  and  enforce  the  fees 
and  charges  required  by  that  section  (56 
FR  13772;  April  4, 1991). 

Discussion  of  Comments  and  Changes 

Applicability 

Generally 

Section  2110  of  Title  46,  United  States 
Code,  mandates  establishment  and 
collection  of  both  direct  and  indirect 
user  fees.  The  indirect  vessel  fee 
required  by  section  2110(b)  applies  only 
to  recreational  vessels  that  are  greater 
than  16  feet  in  length  and  which  are 
operated  on  navigable  waters  of  the 
United  States  where  the  Coast  Guard 
has  a  presence.  The  statute  also 
provides  that  this  fee,  “does  not  apply  to 
a  public  vessel,  or  a  vessel  deemed  to  be 
a  public  vessel  under  section  827  of  title 
14.” 

Many  comments  suggested  charging  a 
fee  to  commercial  vessels,  public 
vessels,  vessels  deemed  public  vessels, 
and  recreational  vessels  sixteen  feet 
and  less  in  length.  Applying  the  fee  to 
these  vessels  is  precluded  by  the  statute. 

Several  comments  asked  whether 
documented  vessels  are  subject  to  the 
fee.  The  indirect  fee  applies  to  only 
those  vessels  documented  under  46 
U.S.C.  chapter  121  that  have  a 
recreational  endorsement.  It  is  the  Coast 
Guard’s  position  that  documented 
vessels  that  have  a  recreational 
endorsement,  even  though  they  also 
have  one  or  more  commercial 
endorsements,  intend  to  be  considered  a 
recreational  vessel  at  least  part  of  the 
time.  In  view  of  the  seasonal  and 
occasional  usage  of  many  recreational 
vessels  and  the  lack  of  any  indication  in 
the  statute  or  its  legislative  history  that 
the  fees  are  to  be  prorated,  the  Coast 
Guard's  position  is  that  any  use  of  a 
recreational  vessel  on  the  navigable 
waters  of  the  United  States  where  the 
Coast  Guard  has  a  presence  brings  it 
under  the  statutory  provisions. 

Therefore,  a  documented  vessel  having 
a  recreational  endorsement,  even  if  held 
as  one  of  multiple  endorsements,  would 
be  subject  to  the  fee.  Documented 
vessels  without  a  recreational 
endorsement  are  not  subject  to  the  fee. 

Several  comments  asked  whether 
certain  state  or  local  government-owned 
vessels  would  be  subject  to  this  fee. 
Vessels  owned  and  operated  by  state 
and  local  government  agencies  or 
community  volunteer  fire  department 
and  rescue  squad  units  are  not 
recreational  vessels  under  46  U.S.C. 
2101(25),  despite  their  absence  in  the 
definition  of  public  vessels  in  46  U.S.C. 
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2101(24).  For  clarity,  state  and  local 
government  vessels  have  been  added  to 
the  definition  of  public  vessel  in  this 
rulemaking  and  vessels  operated  by 
volunteer  Hre  departments  and  rescue 
squad  units  have  been  exempted  from 
the  fee. 

Several  comments  suggested  charging 
higher  fees  for  certain  length  vessels  or 
suggested  a  graduated  fee  structure  that 
was  based  on  value  of  the  vessel, 
displacement,  capacity  plate  data  for 
maximum  number  of  persons,  motor 
horsepower,  or  actual  use  of  Coast 
Guard  services.  Another  comment 
suggested  lower  fees  for  sailboats  than 
for  powerboats.  The  statute  is  very  clear 
concerning  the  maximum  fee  amounts 
which  may  be  assessed  on  any  length 
vessel  and  establishes  a  maximum  fee 
limit  of  $100  on  any  vessel  40  feet  in 
length  or  more.  There  is  no  indication  in 
the  statute  or  its  legislative  history  that 
the  fee  was  to  be  assessed  on  any  basis 
other  than  length  or  that  it  was  to  be 
graduated  by  other  than  the  categories 
contained  in  the  statute.  Therefore,  the 
Coast  Guard  has  not  adopted  any  of 
these  comments. 

Many  comments  stated  they  would 
not  object  to  the  proposed  fee  if  the 
money  went  directly  to  the  Coast  Guard 
or  would  be  used  for  recreational 
boating  services.  A  number  of  other 
comments  suggested  that  half  or  all  of 
the  fee  should  go  directly  to  the  Coast 
Guard.  Both  the  direct  user  fees  required 
under  46  U.S.C.  2110(a)  and  the  indirect 
fees  authorized  under  46  U.S.C.  2110(b) 
must  be  deposited  in  the  general  fund  of 
the  Treasury.  Unless  a  statute 
specihcally  provides  otherwise,  fees 
received  by  a  government  entity  are 
deposited  in  the  Treasury.  The  Coast 
Guard  is  fiinded  through  authorizations 
and  appropriations  from  the  general 
fund  of  the  Treasury,  like  most  other 
Federal  agencies.  The  fees  deposited  in 
the  Treasury  are  "ascribed  to  Coast 
Guard  activities”  to  indicate  the  source 
of  the  funds  deposited.  Although  the 
specific  amount  deposited  does  not 
directly  increase  the  Coast  Guard's 
current  operating  funds,  the  revenues 
received  from  those  funds  are  taken  into 
consideration  during  the  budgetary 
process.  This  allows  the  Coast  Guard  to 
plan  its  operations  based  on  current 
appropriations,  and  not  be  dependent  on 
the  actual  amount  of  fees  collected  in  a 
particular  Hscal  year. 

Several  comments  suggested 
establishing  the  fee  for  a  one  year  trial  . 
period  or  delaying  the  rule  until  1992, 
until  Congress  acts  on  repeal  bills,  or 
until  1995  when  the  economy  recovers. 
Other  comments  suggested  combining 
two  or  more  years  into  one  fee  payment. 


The  statute  clearly  requires  collecting 
fee  payments  annually  for  five  years, 
beginning  in  fiscal  year  1991.  The  Coast 
Guard  has  not  adopted  any  of  the  above 
suggestions  because  they  conflict  with 
46  U.S.C.  2110. 

Waters  Where  the  Fees  Apply 

Hundreds  of  comments  discussed  the 
waters  where  the  fees  should  or  should 
not  apply.  The  Act  requires  the  fees  to 
apply  to  vessels  operated  on  the 
“navigable  waters  of  the  United  States 
where  the  Coast  Guard  has  a  presence." 
In  the  NPRM,  the  Coast  Guard  proposed 
two  separate  definitions — “navigable 
waters  of  the  United  States"  and  “where 
the  Coast  Guard  has  a  presence” 
instead  of  a  single  definition  for  the 
entire  phrase.  Although  related,  by 
virtue  of  the  statute,  the  two  concepts 
are  distinct  and  are  treated  separately  in 
the  following  paragraphs. 

“Navigable  waters  of  the  United  States" 

The  NPRM  proposed  to  use  the 
definition  of  “navigable  waters  of  the 
United  States"  in  33  CFR  2.05-25,  which 
includes  the  territorial  seas  of  the 
United  States;  internal  waters  of  the 
United  States  subject  to  tidal  influence; 
and  internal  waters  of  the  United  States 
not  subject  to  tidal  influence,  but 
meeting  specific  criteria  related  to 
substantial  interstate  or  foreign 
commerce.  The  first  two  categories  are 
easily  identified  and  need  not  be 
catalogued  or  listed.  The  third  category 
of  waters,  however,  are  not  always 
easily  identified,  and  a  determination  of 
navigability  for  these  waters  may 
involve  substantial  research  and  study. 
Many  internal  waters  have  been,  or 
could  be,  deemed  navigable  waters  of 
the  United  States,  based  only  on 
“historic"  usage  as  a  navigable 
waterway  or  “future"  usage  where  the 
waterway  could  be  improved  to  make  it 
usable  in  interstate  or  foreign  commerce. 

Under  33  CFR  subpart  2.10,  each 
Coast  Guard  district  office  maintains  a 
list  of  waters  within  the  district 
boundaries  that  the  Coast  Guard  has 
decided  to  be  navigable  waters  of  the 
United  States  for  the  purposes  of  its 
jurisdiction.  These  lists,  however,  do  not 
include  every  body  of  water  within  the 
district  boundaries  that  meets  the 
criteria  for  navigability.  The  lists  include 
only  those  bodies  of  water  that  the 
Coast  Guard  has  been  requested  or 
required  to  review  for  purposes  of 
making  a  navigability  determination. 
Therefore,  many  bodies  of  water  that 
actually  meet  the  criteria  of  navigability 
will  not  be  on  a  district's  list  simply 
because  the  Coast  Guard  has  not  been 
required  to  review  these  waters.  It 
would  be  a  formidable  and  time¬ 


consuming  task  to  examine  all 
potentially  navigable  waters  solely  to 
determine  whether  they  could  be  made 
subject  to  the  fees  required  by  46  U.S.C. 
2110(b). 

The  vast  majority  of  comments 
objecting  to  or  questioning  the 
applicability  of  the  recreational  vessel 
fees  came  ^m  individuals  who  used 
inland  waters  that  were  not  subject  to 
tidal  influence.  Boaters  who  used  waters 
subject  to  tidal  influence  or  coastal 
waters  did  not  question  the  applicability 
of  the  fees.  They  simply  expressed  their 
general  opposition  to  the  imposition  of 
any  fee  on  owners  and  operators  of 
recreational  vessels. 

Some  comments  expressed 
uncertainty  as  to  whether  a  body  of 
water  was  a  “navigable  water  of  the 
United  States.”  Many  other  comments 
identified  specific  inland  lakes  and 
rivers  that,  although  navigable  waters  of 
the  United  States  under  the  proposed 
definition,  were  for  all  practical 
purposes  isolated  fiY)m  waters  subject  to 
tidal  influence,  either  because  they  are 
man-made  impoundments  or  because 
dams  or  other  obstructions  preclude 
through  navigation  to  tidal  waters. 

These  comments  indicated  that, 
although  a  body  of  water  was  on  a 
district's  list  as  a  “navigable  water  of 
the  United  States,”  it  should  not  be 
considered  “navigable"  for  the  purposes 
of  these  fees. 

“Where  the  Coast  Guard  has  a 
presence” 

The  other  major  issue  concerning  the 
waters  on  which  the  fees  would  apply 
was  the  proposed  definition  of  “where 
the  Coast  Guard  has  a  presence.”  The 
NPRM  defined  “where  the  Coast  Guard 
has  a  presence”  as  “within  the  district 
boundaries”  because  Coast  Guard 
district  commanders  are  responsible  for 
providing  search  and  rescue,  boating 
safety,  and  aids  to  navigation  services 
within  their  district  boundaries. 

Many  comments  stated  that  the  term 
“where  the  Coast  Guard  has  a  presence” 
should  serve  to  limit  or  further  define 
those  “navigable  waters  of  the  United 
States”  where  the  fees  apply.  Many 
comments  identified  inland  lakes  and 
rivers  w’here  there  was  no  “physical 
Coast  Guard  presence,”  such  as  search 
and  rescue,  aids  to  navigation,  or  law 
enforcement  patrols.  Other  comments 
stated  that  the  only  Coast  Guard 
“presence”  was  U.S.  Coast  Guard 
Auxiliary  activities  or  commercial 
vessel  activities,  such  as  commercial 
vessel  inspection.  Because  Coast  Guard 
Auxiliarists  are  volunteers,  comments 
generally  did  not  perceive  Coast  Guard 
Auxiliary  activities  as  “Coast  Guard 
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presence.”  Again,  these  comments  came 
largely  from  boaters  using  inland  waters 
which  are  not  sub)ect  to  tidal  influence. 

Comments  from  coastal  areas  on  this 
issue  generally  revolved  around  the 
reduction  of  Coast  Guard  services  to 
recreational  boaters  over  recent  years. 
These  comments  particularly 
complained  about  the  Coast  Guard’s 
“non-emergency  towing”  policy  (part  of 
its  Maritime  Assistance  Fblicy),  and  the 
costs  of  commercial  towing  services. 
Comments  generally  equated  a 
reduction  in  service  to  recreational 
boaters  to  a  decline  in,  or  lack  of, 

“Coast  Guard  presence”  in  coastal 
waters. 

Twenty-one  comments  were  received 
from  members  of  Congress,  generally 
stating  the  view  that  the  phrase  “where 
the  Coast  Guard  has  a  presence”  was 
intended  to  limit  applicability  of  the 
fees.  These  views  have  been  carefully 
considered. 

The  Coast  Guard  believes  that  a 
deHnition  of  “where  the  Coast  Guard 
has  a  presence”  cannot  be  limited  to 
those  areas  where  Coast  Guard 
personnel  are  stationed.  Congress 
required  that  the  fees  be  established  to 
require  recreational  boaters  to  share  in 
the  cost  of  existing  Coast  Guard 
programs  which  provide  benehts  to 
recreational  boaters.  As  explained 
below,  the  benefits  of  Coast  Guard 
programs  extend  far  beyond  the 
physical  location  of  its  facilities  and 
personnel. 

Search  and  Rescue  (SAR):  Coast 
Guard  programs  work  with  Federal  and 
State  agencies  and  foreign  countries  to 
develop  standards  and  practices  that 
prevent  SAR  incidents  from  occurring; 
provide  for  mariners  to  distress  a  24- 
hour  available  SAR  response  system, 
consisting  of  over  200  shore  units,  2,000 
small  boats,  200  larger  patrol  boats  and 
cutters,  and  32  air  stations  with  over  180 
aircraft;  and  Coast  Guard 
communications  and  a  command  and 
control  system  are  used  to  coordinate  all 
available  SAR  resources,  including 
Coast  Guard  Auxiliary,  state  and  local 
marine  police,  commercial  providers, 
volunteer  organizations  and  Good 
Samaritan  boaters  to  reduce  the  loss  of 
lives  and  property. 

Recreational  Boating  Safety  (RBSp 
Coast  Guard  programs  establish 
minimum  standees  and  guidelines  for 
the  manufactiire  of  recreational  boats 
and  associated  equipment;  require  the 
carriage  of  approved  safety  equipment 
on  recreational  boats;  identify  and 
investigate  recreational  boat  defects, 
test  boats  for  compliance  with 
requirements,  and  ensure  imported 
boats  meet  applicable  safety  standards; 
develop  standards  and  coordinate  with 


the  Coast  Guard  Auxiliary  and  the 
states  for  effective  recreational  boater 
education;  provide  a  toll-free  Boating 
Safety  Hotline  (800-368-5647);  distribute 
safe  boating  information;  support 
courtesy  marine  examinations  of 
recreational  boats;  coordinate  and 
support  consistent  state  and  Federal  law 
enfircement  of  boating  safety  laws  and 
regulations;  monitor  die  reporting  of 
recreational  boating  accidents  and 
analyze  the  information  for  boating 
hazards,  their  causes  and  the  effects  of 
safety  actions  and  other  influences  over 
time;  and  coordinate  and  fund  state 
boating  safety  efforts  and  state  vessel 
numbering  programs. 

Aids  to  Navigation  (ATON):  Coast 
Guard  programs  establish  and  maintain 
visual,  audible  and  electronic  short 
range  aids  to  navigation;  provide  for 
unifonnity  and  compatibility  on  non-  • 
federal  aids  to  navigation,  including 
permitting  and  inspecting  private  aids, 
and  assisting  states  in  administering  and 
operating  state  navigational  aids 
systems;  enhance  the  usefulness  of  aids 
to  navigation  related  to  horizontal 
control  of  fixed  aids  and  landmarics 
used  to  position  floating  aids;  improve 
aids  conspicuousness  and  positioning 
precision;  publish  Light  Lists  and  Local 
Notices  to  Mariners;  and  provide 
Broadcast  Channel  Repiorts  on  Western 
Rivers;  establish,  maintain  and  operate 
radionavigation  aids  to  navigation, 
including  Loran-C  and  Radiobeacon 
systems;  approve  bridge  permits  to 
provide  for  acceptable  navigational 
bridge  clearances  for  the  efficient 
passage  of  vessels;  promulgate 
drawbridge  regulations  to  meet  the 
reasonable  needs  of  marine  and  land 
transportation:  and  approve  of  bridge 
clearance  and  channel  lighting  and 
marking  to  provide  for  safe  vessel 
passage  by  day  or  night. 

Changes  in  the  Final  Rule 

In  reviewing  the  comments  on  the 
NI^IM,  it  was  clear  that  the  two- 
definition  proposal  caus<>d  considerable 
confusion,  which  was  further 
exacerbated  by  media  reports  which 
discussed  sections  of  the  proposal  out  of 
context  The  comments  generally 
indicated  the  need  for  a  clear,  self- 
contained  description  of  the  waters 
where  the  fees  would  be  applicable. 

Such  a  description  would  allow 
recreational  Iraaters  to  determine  for 
themselves,  in  most  instances,  whether 
or  not  the  recreational  vessel  fee  applies 
to  vessels  operated  on  a  specific  bo^  of 
water. 

In  the  final  rule,  therefore,  the  Coast 
Guard  has  removed  the  proposed 
definitions  of  “navigable  waters  of  the 
United  States”  and  “where  the  Coast 


Guard  has  a  presence,”  and  has  revised 
the  Applicability  section  by  replacing 
the  two-definition  proposal  with  a 
simpler  description  of  the  waters  where 
the  fees  will  apply.  ’The  description 
includes  the  territorial  seas  and  inland 
waters  subject  to  tidal  influence.  'These 
waters  were  included  in  the  proposal 
and  their  status  as  navigable  waters  of 
the  United  States  where  the  Coast 
Guard  has  a  presence  was  not  generally 
contested  by  the  comments.  The  revised 
description  also  sets  out,  for  inland 
waters  which  are  not  subject  to  tidal 
influence,  a  “16-foot  boat  test”  and  a 
short  list  of  specific  waters. 

The  “16-foot  boat  test”  will  make  the 
fees  applicable  on  those  inland  waters, 
not  subject  to  tidal  influence,  from 
which  a  16-foot-long  powered  vessel 
with  a  displacement-type  hull  can 
navigate  to  waters  that  are  subject  to 
tidal  influence.  This  test  will  generally 
exclude  those  waters  which  comments 
described  as  landlocked  lakes,  or  where 
navigation  to  tidal  waters  is  precluded 
by  a  dam,  or  series  of  dams,  without 
locks  to  provide  for  the  passage  of 
vessels.  This  test  will  also  allow  Coast 
Guard  ]}ersonnel  to  answer  boaters’ 
questions  about  applicability  of  the  fees 
on  a  particular  body  of  water  without 
resorting  to  the  often  lengthy  research 
inherent  in  formal  navigability 
determinations. 

The  list  of  specific  waters  covers 
those  inland  water,  not  subject  to  tidal 
influence,  which  do  not  meet  the  “16- 
foot  boat  test,”  but  nonetheless,  have 
such  a  substantial  Coast  Guard 
presence  that  these  waters  should  be 
subject  to  the  fees.  These  waters  are  few 
in  number,  and  are  specifically 
identified  in  this  rule. 

The  Coast  Guard  expects  that  this 
revision  to  the  filial  rule  ivill  not  only 
provide  a  useful  test  for  the  recreational 
boater  to  determine  whether  or  not  the 
fees  apply  on  a  particular  body  of  water, 
but  will  also  meet  concerns  that  the 
proposed  definition  of  Coast  Guard 
presence  was  overbroad.  The 
description  in  the  final  rule  not  only 
addresses  the  issue  of  navigability,  it 
serves  as  a  practical  means  of 
establishing  those  waters  where  the 
Coast  Guard  has  a  “presence.”  Boaters 
need  not  be  familiar  with  the  physical 
location  or  extent  of  Coast  Guard 
activity  in  a  given  area  to  determine 
whether  their  vessels  are  subject  to  the 
fees,  and  the  rule  excludes  waters  of  the 
type  that  prompted  comments 
concerning  the  lade  of  Coast  Guard 
presence. 
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Exemptions 

Under  46  U.S.C.  2110(g)  the  Coast 
Guard  may  exempt  a  person  from 
paying  the  fee  if  it  is  determined  to  be  in 
the  public  interest  to  do  so.  The  Coast 
Guard  proposed  a  number  of 
exemptions  in  the  NPRM  based  on 
existing  exemptions  from  “recreational" 
vessel  numbering  or  safety  equipment 
carriage  requirements  in  33  CFR 
subchapter  S.  The  recreational  vessels 
covered  by  the  proposed  exemptions 
were  generally  not  included  in  the  data 
base  used  by  the  Congressional  Budget 
Office  (CBO)  in  calculating  expected 
receipts  from  the  recreational  vessel 
fees.  A  large  number  of  comments 
simply  supported  or  opposed  one  or 
more  of  the  proposed  exemptions. 

Others  suggested  limitations  or 
expansions  of  the  proposed  exemptions, 
or  suggested  that  additional  exemptions 
be  added  in  the  final  rule. 

Exemptions  Proposed  in  the  NPRM 
Foreign  Vessels 

The  NPRM  proposed  exempting 
foreign  vessels  temporarily  operated  on 
navigable  waters  of  the  United  States. 
Four  comments  supported  the  proposed 
foreign  vessel  exemption,  one 
emphasizing  the  exemption  was 
appropriate  “as  a  courtesy,"  and  39 
comments  opposed  exempting  foreign 
vessels.  Several  of  the  comments  had  a 
specific  reason  for  opposing  the 
exemption,  citing  the  predominance  of 
Canadian  recreational  vessels  operating 
on  the  U.S.  side  of  the  international 
boundary  on  Lake  Champlain  or  leasing 
slips  annually  at  marinas  and  docks  in 
New  York  and  Vermont.  A  few 
comments  suggested  limiting  the 
exemption  to  “temporary  operation  (30, 
60  or  90  days)"  or  “operating  under  a 
U.S.  Customs  crusing  permit."  The  Coast 
Guard  agrees  that  the  term 
“temporarily,"  as  related  to  foreign 
vessels  in  the  NPRM,  was  not  specihc 
and  was  therefore  subject  to 
inconsistent  interpretation.  The  Coast 
Guard  has  clarified  this  in  the  final  rule 
to  “operating  less  than  30  days  in  a 
calendar  year."  The  U.S.  Customs 
cruising  permit  is  issued  for  one  year 
and  is  routinely  reissued  annually  upon 
application.  Despite  this,  the  cruising 
permit  is  accepted  as  evidence  that  a 
foreign  vessel  is  only  temporarily 
operating  in  U.S.  waters,  and  is  not 
required  to  obtain  a  state  number. 
Therefore,  a  vessel  operating  in  U.S. 
waters  with  a  cruising  permit  has  also 
been  exempted. 

Ship's  Lifeboats 

Three  comments  supported  this 
exemption  and  another  comment 


suggested  limiting  the  exemption  by 
requiring  that  an  exempted  lifeboat  not 
be  used  for  touring.  The  Coast  Guard 
has  decided  to  remove  this  exemption  in 
the  Hnal  rule.  A  separate  exemption  for 
ships’  lifeboats  is  not  needed,  since  such 
vessels  should  be  treated  according  to 
their  use  as  commercial  vessels, 
recreational  vessels,  foreign  vessels,  or 
vessel  tenders. 

Manually  Propelled  Boats 

Over  200  comments  addressed  this 
exemption  during  the  comment  period, 
in  addition  to  the  himdreds  of  similar 
comments  received  on  this  subject 
before  the  NPRM  was  published.  Almost 
all  of  the  comments  suggested  this 
exemption  be  retained.  Three  comments 
suggested  expanding  the  exemption  to 
include  rafts,  and  another  comment 
suggested  including  dories  in  the 
exemption.  The  Coast  Guard  has 
retained  the  “manually  propelled” 
exemption.  Rafts  have  been  added  to 
the  specific  vessels  exempted.  A  dory 
may  be  propelled  by  oars  or  by  sail.  If 
propelled  only  by  oars,  it  is  covered  by 
the  exemption  for  rowboats.  If  propelled 
by  sail,  it  will  not  be  exempted,  as 
discussed  below. 

Sailboards 

The  NPRM  included  “sailboards”  and 
other  recreational  vessels  propelled  by 
“sails  attached  to  an  unsupported  mast" 
in  the  “manually  propelled”  vessel 
exemption.  Five  comments  supported 
exempting  sailboards  and  11  opposed 
the  exemption.  One  comment  also 
opposed  exempting  surfboards.  Most 
comments  supporting  the  exemption  for 
unpowered  canoes  and  kayaks  also 
indicated  a  misunderstanding  of  this 
exemption  by  expressing  support  for  the 
“sailboat"  exemption.  Although  the 
language  “sailboards”  and  “sails 
attached  to  an  unsupported  mast"  was 
being  interpreted  by  some  comments  to 
exempt  sailboats,  the  exemption 
proposed  in  the  NPRM  was  not  intended 
to  exempt  sailboats  generally.  It  was 
intended  only  to  clarify  that  sailboards 
would  not  be  subject  to  the  fees.  Other 
comments  pointed  out  a  defect  in  the 
deHnition  of  the  term  “sailboard”  in  that 
some  sailboats  over  16  feet  in  length  use 
a  mast  unsupported  by  guys  or  stays 
and  would  meet  the  dehnition  of  a 
“sailboard."  To  alleviate  confusion,  the 
Coast  Guard  has  revised  the  dehnition 
of  a  “sailboard"  so  that  it  will  not  be 
misinterpreted  as  including  sailboats. 
Further,  defining  sailboards  as  vessels 
in  this  rulemaking  would  affect  other 
rulemakings  under  development  and 
may  also  affect  state  recreational 
boating  safety  programs.  For  the 
purposes  of  this  rule,  “sailboards”  have 


been  excepted  from  the  defmition  of 
vessel  along  with  “seaplanes.” 

Racing  Vessels 

Four  comments  supported  the 
proposed  exemption  for  vessels  used 
exclusively  for  racing  and  30  comments 
opposed  the  exemption.  Many  of  the 
comments  stated  that  racing  vessels  are 
not  always  used  exclusively  for  racing, 
but  when  stopped  by  a  boarding  o^cer, 
the  operator  would  claim  the  exemption. 
Several  comments  also  believed  that 
those  vessels  actually  used  exclusively 
for  racing  benehted  the  most  ht>m  Coast 
Guard  program  services  and  could  well 
afford  the  vessel  fees.  One  comment 
specifically  cited  Coast  Guard  services 
for  the  upcoming  America's  Cup  1992. 
The  Coast  Guard  agrees  with  the 
concerns  raised  and  has  removed  from 
the  Final  Rule  the  exemption  for  vessels 
used  exclusively  for  racing. 

Vessel  Tenders 

The  NPRM  proposed  two  separate 
exemptions  for  vessel  tenders,  one  for 
numbered  vessels  and  one  for 
documented  vessels.  Four  comments 
generally  supported  exempting  vessel 
tenders  and  12  comments  opposed 
exempting  them.  Most  of  the  concern 
expressed  in  the  comments  opposing  the 
exemption  related  to  using  tenders  for 
more  than  transportation  between  the 
larger  vessel  and  the  shore.  One 
comment  suggested  limiting  the 
exemption  to  strict  usage  compliance. 
There  was  no  discernible  concern  in  the 
comments  whether  the  tender  belonged 
to  a  numbered  vessel  or  a  documented 
vessel.  The  Coast  Guard  has  retained  an 
exemption  for  vessel  tenders,  but  has 
combined  the  two  separate  exemptions 
into  one  consolidated  exemption  in  the 
Final  Rule  that  limits  use  of  exempted 
vessel  tenders  to  “direct  transportation 
between  that  vessel  and  the  shore  and 
for  no  other  purpose." 

Exemptions  Not  Proposed  in  the  NPRM 
Unpowered  Houseboats 

Five  comments  suggested  exempting 
live-aboard  vessels,  three  of  which 
emphasized  that  their  vessel  was  their 
primary  residence.  Two  other  comments 
suggested  exempting  unpowered  barges, 
houseboats  and  floating  homes.  The 
Coast  Guard  agrees  with  the  concept 
that  a  floating  building  that  must  be 
towed  to  be  moved  should  not  be 
subject  to  the  fee.  However,  there  are 
many  live-aboard  recreational  vessels, 
including  some  which  may  be  used  as 
primary  residences,  which  should  be 
subject  to  the  fee.  Some  floating 
buildings  are  not  a  primary  residence  or 
are  not  commercial,  but  instead  are 
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owned  and  used  by  various 
organizations  for  their  social  or 
organizational  n'eetings.  In  the  final 
rule,  the  Coast  Guard  has  exempted 
unpowered  barges,  houseboats  and 
floating  buildings  that  are  not  self- 
propelled  and  which  are  used  only  while 
tied  to  a  dock,  moored,  or  at  anchor.  The 
Coast  Guard  has  decided  not  to  exempt 
other  vessels  which,  even  though  they 
are  used  as  primary  residences,  may 
also  easily  get  underway  for 
recreational  operation. 

Nonprofit  Organizations 

Eleven  comments  suggested 
exempting  non-profit  youth 
organizations  such  as  the  Boy  Scouts  of 
America,  including  Sea  Sc.outs  and  Sea 
Explorers,  Girl  Scouts  of  the  United 
States  of  America  and  the  Young  Men’s 
Christian  Association  of  the  United 
States  of  America  because  of  their 
primary  mission  is  teaching  youths 
scoutcraft  camping,  boating, 
seamanship,  and  navigation  skills. 

While  unpowered  canoes,  kayaks  and 
rowboats  are  already  exempted, 
sailboats  and  motorboats  greater  than 
16  feet  in  length  are  not.  One  comment 
explained  that  the  use  of  these  vessels  is 
primarily  educational  rather  than 
recreational.  Another  comment  advised 
that  their  Boy  Scout  Council  owned  30 
larger  vessels  used  for  training  sea 
explorers,  and  that  the  calculated  $1,500 
in  annual  fees  represented  nearly  20%  of 
their  entire  annual  operating  budget 
The  comment  also  stated  that  Oregon 
waives  the  state  registration  fees  for 
eleemosynary  (supported  by  charity) 
organizations.  The  Coast  Guard  agrees 
with  the  concept  that  vessels  owned  or 
operated  exclusively  by  nonprofit 
charitable  organizations  for  the  purpose 
of  teaching  youths  boating,  seamanship, 
and  navigation  skills  should  not  be 
subject  to  the  fees  and  has  exempted 
them.  Recognizing  that  other 
comparable,  but  less  well  known,  non¬ 
profit  charitable  youth  organizations 
may  also  own  vessels  eligible  for 
exemption,  the  Coast  Guard  will 
consider  requests  by  such  organizations 
to  exempt  their  vessels.  Two  new 
sections  have  been  added  in  the  final 
rule  stating  the  procedures  by  which  a 
non-profit  charitable  youth  organization 
may  apply  for  this  fee  exemption  and 
how  to  obtain  fee  exemption  decals 
valid  through  calendar  1995.  The  Coast 
Guard  believes  that  using  the  fee 
exemption  decals  will  help  distinguish 
those  exempt  vessels  from  vessels  that 
are  subject  to  the  fee. 


Powered  Canoes,  Kayaks,  Rowboats 
and  (onboats 

Ten  comments  suggested  exempting 
sailing  canoes  and  kayaks  because  the 
vessels  are  the  same  as  exempted 
unpowered  canoes  and  kayaks  and  that 
there  are  only  about  200  in  the  country. 
Eight  other  comments  suggested 
exempting  rafts,  jonboats  or  other  boats 
under  20  feet  in  length,  and  also 
jonboats  with  a  10  HP  motor  and 
jonboats  with  a  25  HP  motor.  Ten 
additional  comments  suggested 
exempting  any  canoe,  rowboat,  or 
jonboat  with  less  than  a  10  HP  motor. 
The  Coast  Guard  agrees  with  the 
concept  that  a  canoe,  rowboat  or 
jonboat  is  essentially  the  same  type  of 
vessel,  whether  propelled  by  oar/ 
paddle,  sail,  electric  trolling  motor  or 
under  10  HP  motor.  However,  adding  a 
sail  or  motor  would  significantly  extend 
the  vessel’s  operating  range  and  those 
vessels  should  be  subject  to  the  fee.  The 
Coast  Guard,  therefore,  has  not 
exempted  canoes  and  kayaks,  or  other 
vessels  greater  than  16  feet  in  length, 
when  they  are  propelled  by  sail  or 
motor. 

Miscellaneous. 

Numerous  comments  suggested 
exempting  all  U.S.  Coast  Guard 
Auxiliary  members,  all  U.S.  Power 
Squadron  members,  or  all  active  duty. 
Fleet  Reserve,  and  retired  Coast  Gu^ 
and  Navy  personnel  from  the  fee.  Hie 
Coast  Guard’s  position  is  that 
exemptions  should  be  related  to  the 
purpose  for  which  the  recreational 
vessel  is  being  used,  not  the  status  of  its 
owner.  The  Coast  Chiard  has  not 
accepted  these  suggestions. 

Over  40  comments  specifically 
suggested  exempting  senior  citizens,  65 
years  of  age  and  older,  or  requested 
relief  from  the  fee  due  to  limited 
retirement  income  and  limited  use  of 
their  vessels.  The  comments  dted  other 
exemptions  or  discounts  based  on  age, 
such  as  The  National  Park  System  Gold 
Pass  and  the  fact  that  many  states 
reduce  fees  for  fishing  licenses  or  vessel 
registration.  The  Coast  Guard 
acknowledges  that  some  elderiy 
persons,  on  limited  retirement  income, 
may  be  burdened  by  these  fees. 
However,  not  all  senior  citizens  would 
be  so  burdened.  In  addition,  by  reason 
of  retirement,  many  senior  citizens  are 
able  to  use  their  vessels  more 
extensively  for  recreation  than  persons 
woiking  full  time.  There  is  no  practical 
way  to  distinguish  between  members  of 
this  class.  In  addition,  this  suggested 
exemption  is  not  related  to  the  purpose 
for  which  the  recreational  vessel  is  used. 
This  suggestion  has  not  been  accepted. 


Several  other  comments  suggested 
various  individual  exemptions  for 
marinas;  vessels  layed-up  dockside  or 
stored  in  boatyards;  boats  10  to  25  years 
old;  boats  under  $500  in  value; 
documented  recreational  vessels;  dealer 
vessels  with  state  registration  number 
plates;  and  vessels  exempt  from  the  fees 
at  homeport  and  temporarily  using 
waters  subject  to  the  fee  for  under  two 
weeks.  Vessels  that  are  not  operated  on 
waters  where  the  fee  applies  are  not 
subject  to  the  fee  and  do  not  require  an 
exemption.  Under  46  U.S.C.  2110,  there 
is  no  temporary  time  limit,  such  as  a 
two-week  vacation,  below  which  a 
vessel  operated  on  waters  where  the  fee 
applies  would  be  exempt  from  the  fee. 
liie  statute  does  not  relate  fees  to 
fi'equency  of  vessel  use  and  it  would  be 
difficult,  if  not  impossible,  for  Coast 
Guard  law  enforcement  personnel  to 
determine  how  long  a  vessel  used 
waters  on  which  the  fees  were 
applicable.  For  the  above  reasons,  the 
Coast  Guard  has  decided  not  to  create 
these  additional  exemptions. 

Definitions 

Many  comments  indicated  a 
misunderstanding  or  specifically 
requested  clarification  of  the  proposed 
definition  of  key  terms  related  to  the 
recreational  vessel  fee. 

This  rulemEddng  generally  relies  on 
the  existing  definitions  listed  in  46 
U.S.C.  2101  or  subchapter  S  of  title  33 
Code  of  Federal  Regulations.  The  Coast 
Guard  has  also  revised  the  proposed 
definitions  or  added  new  definitions  in 
response  to  comment,  as  follows: 

Documented  vessel.  The  Coast  Guard 
added  this  definition  in  the  final  rule 
because  the  rule  uses  the  term 
“documented  vessels’’  in  the  exemption 
for  vessel  tenders. 

Length.  The  definition  of  overall 
length  of  the  vessel  is  the  same 
definition  used  in  the  recreational  vessel 
manufacturer  requirements  in 
subchapter  S  of  this  chapter.  The  Coast 
Guard  has  retained  the  definition  as 
proposed  for  consistency  in  existing 
manufacturer,  dealer,  and  state 
registration  documents  and 
certifications  referring  to  a  recreational 
vessel’s  length. 

Operator.  The  Coast  Guard  has 
retained  the  definition  of  this  term  as 
proposed. 

Owner.  One  comment  expressed 
concern  that  a  lienholder  could  be  held 
liable  to  pay  the  fee  or  penalties  for  a 
vessel  without  a  decal.  The  term 
“owner”  is  consistent  with  the  46  U.S.C 
2110  provision  to  collect  the  fee  from  the 
“owner  or  operator  of  each  recreational 
vessel,”  and  is  not  intended  to  apply  to 
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financial  institutions  or  persons  holding 
a  lien  or  loan  for  the  vessel.  It  could, 
however,  apply  to  co-owners  of  the 
vessel.  The  Coast  Guard  has  retained 
the  deHnition  of  this  term  as  proposed. 

Public  vessel  As  discussed  earlier, 
the  Coast  Guard  agrees  with  the 
suggestions  to  expand  the  definition  of 
this  term  and  has  revised  it  to  include 
state  and  local  government  agencies. 

Recreational  vessel  The  Coast  Guard 
has  retained  the  definition  of  this  term 
as  proposed. 

Sailboard.  Because  of  a 
misunderstanding  of  the  term  sailboard, 
as  proposed,  the  Coast  Guard  has 
revised  the  definition  of  sailboard,  so 
that  it  would  not  be  misinterpreted  as 
including  sailboats. 

Vessel  One  comment  suggested  that 
seaplanes  be  exempted  fivm  the  fee. 

The  Coast  Guard  agrees  that  seaplanes 
should  be  excluded  fivm  the  definition 
of  the  term  “vessel”  and  has  revised  the 
definition  in  the  Pinal  Rule. 

Vessel  deemed  a  public  vessel  Many 
comments  suggested  extending  the 
definition  of  this  term  to  include  all  U.S. 
Coast  Guard  Auxiliary  Facilities  and 
two  comments  supported  the  definition 
as  proposed.  One  comment  suggested 
that  the  Coast  Guard  limit  awarding  of 
the  Operational  Facility  decal  and 
wrea^  to  those  vessels  which  had 
actually  operated  under  orders  in  the 
previous  year.  The  Coast  Guard  does 
not  agree  that  it  should  require  actual 
performance  under  orders  in  the 
previous  year  before  awarding  the 
Operational  Facility  decal  and  wreath 
and/or  exempting  all  Auxiliary 
Operational  Facilities  finm  the  fee.  An 
Auxiliary  vessel  may  only  perform 
authorized  Coast  Guard  duty  after  it  has 
been  accepted  by  the  Coast  Guard  as 
meeting  the  requirements  in  Section  n  of 
the  CC^951  inspection  checklist  and 
has  been  authorized  to  bear  a  Coast 
Guard  Auxiliary  Operational  Facility 
decal  and  wreath.  It  is  making  the  vessel 
available  for  duty  under  orders,  and  not 
the  vagaries  of  operational  needs 
governing  actual  usage,  that  is 
determinative.  Since  vessels  owned  by 
Coast  Guard  Auxiliarists  which  are  not 
certified  as  Auxiliary  Operational 
Facilities  are  unable  to  p«form 
authorized  Coast  Guard  duty,  which 
would  make  them  “deemed  a  public 
vessel,”  the  Coast  Guard  has  retained 
this  definition  as  proposed. 

Fee  amounts.  Many  comments 
complained  that  the  fees  were  too  high 
for  vessels  used  only  occasionally,  or 
that  the  fees  fcv  short  boating  seasons 
should  be  less  than  the  fees  for  locations 
with  a  full  year  boating  season.  Many 
comments  asked  forre<hiced  fees  for  the 
remainder  of  1991,  or  suggested  lower 


ranges  of  graduated  or  flat  fees.  The  Act 
does  not  base  the  fee  amounts  on  how 
often  a  vessel  is  used  each  year. 
Moreover,  prorating  the  fees  for  the 
variety  of  use  patterns  discussed  in  the 
comments  would  be  administratively 
unmanageable.  The  Coast  Guard, 
therefore,  has  retained  the  fees  as 
proposed  in  the  NPRM.  without 
prorating  the  fees  for  infrequent  vessel 
use  or  boating  seasons  that  are  less  than 
a  full  year. 

One  comment  stated  that  it  is  not 
legal  for  the  Coast  Guard  to  refer  to  the 
Congressional  Budget  Office  estimate  of 
fees  to  be  collected  or  the  imderlying 
data  base,  and  that  the  Coast  Guard 
should  determine  the  fee  amounts 
through  an  analysis  of  the  costs  of  the 
substantial  benefits  in  which  Congress 
intended  recreational  boaters  to  share. 
The  Coast  Guard  used  the  CBO 
estimates  and  data  base  because  they 
represent  a  Congressional  estimate  of 
the  revenues  that  would  be  gmierated 
under  46  U.S.C.  2110(b)  by  charging 
indirect  fees.  Congress  specific^y 
required  that  these  fees  be  imposed  on 
recreational  boaters  to  share  in  the  costs 
of  programs  that  provide  benefits  for 
which  direct  fees  cannot  be  charged. 

Had  section  2110(b)  required  charging 
direct  user  fees,  the  Coast  Guard  would 
have  complied  with  the  General  User 
Fee  statute  (31  U.S.C.  9701)  and 
calculated  the  fees  based  on  the  actual 
cost  of  providing  specific  search  and 
resource,  aids  to  navigation  and 
recreational  boating  safety  program 
services  to  individuals.  The  estimated 
$127  million  in  revenues  from  these 
indirect  fees  is  well  below  the  cost  for 
the  above  Coast  Guard  progrants.  The 
fees  are  not  meant  to  recover  all  costs  of 
Coast  Guard  programs  which  benefit 
recreational  Imaters.  The  fees  are 
intended  to  cause  recreational  vessel 
ovmen  and  operators  only  to  contribute 
to  the  support  of  these  Coast  Guard 
programs.  Iherefore  the  Coast  Guard 
has  retained  the  fee  amounts  as 
proposed. 

Evidence  of  Fee  Payment 

This  final  nile  requires  a  recreational 
vessel  owner  to  obtain  a  decal  each 
calendar  year  (by  paying  the 
appropriate  fee)  and  to  affix  the  decal  to 
the  vessel.  Over  200  comments  either 
supported  a  calendar  year  validity  for 
the  decal  w  opposed  a  fiscal  year 
validity.  Several  comments  suggested 
the  decal  be  valid  for  one  year  from  the 
date  of  purdiase;  to  coincide  with  a 
specific  state’s  renewal  cycle;  or 
scheduled  to  avoid  the  end  of  the  year 
postal  rush,  lliere  is  no  nationwide 
consistency  among  the  states  for  issuing 
state  validaticui  stickers.  The  Coast 
Guard  has  revised  the  decal  validity 


period  to  a  calendar  year  basis,  as 
suggested  by  a  majority  of  the  comments 
that  addressed  this  issue. 

Several  comments  opposed  using  a 
new  decal  for  evidence  of  fee  payment 
and  suggested  using  the  existing 
validation  stickers  or  annual 
documentation  renewal  instead.  Several 
other  comments  suggested  issuing  only 
one  generic  decal;  color  coding  the  decal 
to  indicate  the  year  of  vaildity; 
designating  the  decal  difierently  from 
the  state  sticker;  or  using  pundi  outs  on 
the  decal  to  indicate  the  month  of  the 
year  in  which  the  decal  expires.  The 
Coast  Guard  has  decided  to  issue  a  two 
decal  set  for  each  vessel  in  evidence  of 
fee  payment.  The  decals  are  color  coded 
to  indicate  the  calendar  year  for  which 
they  are  issued,  and  to  match  the  four- 
color  scheme  rotation  currently  used  by 
the  state  registration  offices  for  state 
validation  stickers,  under  33  CFR  174.15, 
beginning  with  green  for  calendar  year 
1991.  The  fee  exemption  decals,  valid 
through  1995,  will  be  green  since  decals 
that  expire  in  1995  will  also  be  green. 

Placement  of  Decal  on  Vessel 

Several  states  advised  that  their  state 
law  prohibited  placing  any  other  number 
or  decal/sticker  on  the  forward  half  of 
the  vessel  Two  comments  suggested 
that  the  decal  be  placed  away  fit)m  the 
state  issued  number,  and  two  other 
comments  suggested  allowing 
documented  vessels  to  have  a  single 
decal  placed  on  the  windshield  instead 
of  on  the  hull  and  allowing  dociunented 
sailboats  to  bear  a  single  decal  (m  the 
lower  18“  of  the  mast  on  the  starboard 
side.  The  Coast  Guard  has  retained  the 
location  for  placement  of  the  decals  as 
proposed.  A  documented  vessel  is 
allowed  to  place  the  decals  on  the 
vessel’s  windshield,  mast  or  other 
visible  surface  on  the  forward  half  of  the 
vessel  since  33  CFR  173.27  allows  this 
placement  of  vessel  numbers. 

Manufacturers  and  dealers  using 
backing  plates  to  display  the  vessel 
numbers,  as  allowed  under  33  CFR 
173.27,  would  place  the  decals  on  the 
backing  plates.  Because  the  backing 
plates  may  be  used  on  different  length 
vessels,  the  decals  should  equal  or 
exceed  the  fee  amount  for  the  length  of 
vessel  on  which  the  backing  plates  are 
being  used.  For  example,  $35  decals  are 
valid  for  vessels  at  least  20  feet  but  less 
than  27  feet  long  and  the  lower  category 
of  greater  than  16  feet  but  less  than  20 
feet  long;  but  are  not  valid  for  vessels  27 
feet  long  or  longer. 

Fee  Payment  Procedures 

Over  16  comments  suggested  using 
state  vessel  registratiem  offices  or  vessel 
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documentation  offices  to  collect  the  fee. 
Several  other  comments  suggested  using 
U.S.  Post  Offices,  marinas,  fuel  dock 
operators,  marine  dealers  and  financial 
institutions  as  fee  collectors.  The  Coast 
Guard  has  completed  negotiations  with 
the  Financial  Management  Service 
(FMS),  of  the  Treasury  Department  and 
also  with  the  U.S.  Postal  Service  to 
expand  their  existing  contracts  for 
lockbox  and  distrib’’tion  services  to 
collect  the  prescribed  fees  and  issue  the 
decals  in  evidence  of  fee  payment  This 
arrangement  is  the  most  expedient  cost 
effective,  and  convenient  method  to 
implement  this  final  rule. 

The  Coast  Guard  estimates  the  cost  of 
collecting  the  fee  and  distributing  the 
decals  (including  decal  printing  costs) 
will  be  about  $2.75  for  each  decal  set 
using  either  a  Walk-in  or  Phone-in 
option  and  about  $0.75  for  each  decal  set 
for  using  the  Write-in  option.  Based  on 
an  estimated  mix  of  the  three  options 
(Walk-in,  10%:  Phone-in,  50%;  and  Write- 
in,  40%),  the  Coast  Guard  calculates  the 
fee  collection  and  distribution  costs  for 
4,100,00  decal  sets  to  be  about 
$8,000,000.  This  estimated  cost  could 
increase  to  about  $11,275,000,  or  it  could 
decrease  to  $3,075,000,  depending  on  the 
actual  use  of  the  Write-in  option  by 
recreational  boaters.  These  costs  are 
reimbursed  to  the  Coast  Guard  from  the 
fees  collected  and  will  reduce  the  total 
amount  of  fees  deposited  in  the  general 
fund  of  the  Treasury. 

The  procedures  for  using  the  three  fee- 
payment  options  are  provided  in  section 
1.30-20  of  this  rulemaking.  Information 
on  availability  of  decal  request  forms  for 
the  write-in  fee  payment  option  is 
provided  in  section  1.30-25  of  this  Final 
Rule.  Decals  will  be  available  for 
calendar  year  1991  through  the  Phone-in 
and  Write-in  options  on  the  date  of 
publication  of  this  Final  Rule.  Sale  of 
decals  through  the  Walk-in  option 
should  begin  soon  thereafter  and  will  be 
announced  in  a  separate  notice.  Sale  of 
decals  for  each  calendar  year  after  1991 
will  begin  60  days  prior  to  the  beginning 
of  each  new  calendar  year. 

Penalties 

Over  19  comments  complained  that  a 
penalty  of  $5,000  was  too  high.  Two 
other  comments  suggested  limiting  the 
penalty  to  $500  for  the  first  three  years, 
and  another  suggested  providing  a  time 
period  to  obtain  a  decal  for  a  vessel 
returning  from  an  extended  foreign 
voyage.  The  maximum  penalty  of  $5,000 
is  set  by  46  U.S.C.  2110  as  a  ceiling,  like 
many  other  penalties  set  by  statute,  and 
applies  to  violations  of  the  direct  user 
fee  provisions  for  commercial  and 
documented  vessels,  as  well  as  to 
violations  of  the  indirect  fee  provisions 


for  recreational  vessels.  Similarly,  46 
U.S.C.  2110  authorizes  assessing 
appropriate  additional  charges  to  a 
vessel  owner  or  operator  to  recover 
collection  and  enforcement  costs 
associated  with  delinquent  payment  of 
the  annual  fee.  These  penalties  and 
charges  will  be  administered  under  the 
provisions  of  subpart  1.07  of  this 
chapter.  The  amount  of  a  penalty  would 
be  determined  through  the  civil  penalty 
procedures  and  would  be  consistent 
with  the  nature  of  the  offense  for  which 
it  is  assessed.  This  section  has  been 
renumbered  §  1.30-40  to  allow  the 
insertion  of  two  new  sections  on  fee 
exemptions. 

During  initial  implementation  the 
Coast  Guard  will  allow  a  “first-time 
violator,”  cited  for  not  having  a  decal,  a 
reasonable  period  of  time  to  obtain  the 
decals  and  to  furnish  evidence  of  fee 
payment  in  order  to  avoid  the 
assessment  and  payment  of  a  civil 
penalty.  The  availability  of  decals  by 
mail  or  phone  should  eliminate  the  need 
for  a  grace  period  for  vessels  returning 
from  a  foreign  voyage. 

Regulatory  Evaluation 

This  rulemaking  is  major  under 
Executive  Order  12291  and  significant 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11040:  February  26. 1979).  This 
rulemaking  is  expected  to  generate 
approximately  $127  million  from  owners 
of  recreational  vessels  in  FY 1991,  $135 
million  in  FY  1992,  $143  million  in  I^ 
1993,  $152  million  in  1994  and  $161 
million  in  FY  1995  for  a  total  economic 
impact  of  approximately  $718  million  on 
the  boating  public  over  the  five  year 
period. 

Although  the  rulemaking  would 
exceed  a  $100  million  annual  effect  on 
the  economy,  the  fees  would  apply  only 
to  owners  or  operators  of  recreational 
vessels.  Owning  a  boat  incurs  many 
associated  expenses,  such  as  sales  tax, 
annual  property  tax,  registration  fee, 
insurance,  trailer  registration  and  taxes, 
marina  and  dock  fees,  various  local 
water  use  fees,  required  safety 
equipment,  navigational  aid  equipment, 
the  FCC  fee,  fuel  costs  and  more.  The 
Coast  Guard  believes  that  the  maximum 
fee  prescribed  for  each  category  of 
vessel  length  is  a  minimal  increase  in 
the  total  annual  expense  of  owning  and 
operating  a  recreational  vessel.  The  fees 
for  recreational  vessels  may  affect  a 
purchaser's  decision  to  buy  a  slightly 
smaller  boat  or  less  optional  equipment, 
or  to  buy  a  used  boat  instead  of  a  new 
boat.  However,  the  fees  are  unlikely,  by 
themselves,  to  be  the  deciding  factor  on 
whether  or  not  to  purchase  a 
recreational  vessel  at  all.  Therefore  the 


fees  are  unlikely  to  have  more  than  a 
minor  effect  on  recreational  vessel 
production  and  sales. 

Because  the  statute  mandates 
establishment  and  collection  of  fees,  the 
discretionary  aspects  of  this  rulemaking 
are  limited  to  setting  the  amounts  of  the 
fees  within  the  statutory  range  for  each 
category  of  vessel  length  and  exempting 
vessel  owners  or  operators  if  it  is  in  the 
public  interest.  The  usual  cost/benefit 
analysis  required  for  a  Regulatory 
Impact  Analysis,  however,  is  not 
appropriate.  The  proposed  fees  are  not 
directly  based  on  the  actual  costs  of  the 
Coast  Guard  programs  that  Congress 
intends  the  recreational  boaters  to 
support,  i.e.,  search  and  rescue,  boating 
safrty,  and  aids  to  navigation  among 
others.  The  Coast  Guard  costs  for  search 
and  rescue,  aids  to  navigation  and 
recreational  boating  safety  programs 
alone  far  exceed  any  revenues 
estimated  to  be  collected  in  a  fiscal 
year.  The  total  fees  estimated  to  be 
collected  from  recreational  vessels  for 
one  year  is  estimated  to  be  only  $127 
million,  well  below  the  estimated  cost 
for  these  programs.  The  fees  required  by 
this  rule  are  not  directly  related  to  an 
individual  boater’s  actual  receipt  of 
services  provided  by  these  programs. 
Rather,  the  fees  are  related  solely  to  the 
length  of  the  vessel.  The  revenues 
collected  from  these  fees  are  not  added 
to  current  Coast  Guard  appropriations 
and  do  not  directly  affect  future 
appropriations  for  these  programs. 

The  amendments  to  46  U.S.C.  2110 
removing  long-standing  prohibitions 
against  charging  fees  for  services 
provided  to  commercial  vessels  and 
maritime  personnel,  as  well  as  the  new 
mandate  to  establish  fees  for 
recreational  vessels,  are  consistent  with 
other  provisions  of  the  Omnibus  Budget 
Reconciliation  Act  designed  to  increase 
revenues  to  further  reduce  the  budget 
deficit. 

As  stated  in  46  U.S.C.  2110(i),  the 
collection  of  these  fees  “does  not  alter 
or  expand  the  functions,  power, 
responsibilities,  or  liability  of  the  United 
States  under  any  law  for  the 
performance  of  services  or  the  provision 
of  a  thing  of  value  for  which  a  fee  or 
charge  is  collected  under  this  section." 
Recreational  vessel  owners  paying  the 
proposed  fees,  therefore,  can  expect  no 
increase  in  the  quantity,  quality,  or 
variety  of  services  they  receive  from  the 
Coast  Guard. 

The  proposed  fees  will  have  no  direct 
impact  on  government  agencies  and  any 
difference  in  impact  on  geographical 
regions  is  related  solely  to  the  location 
of  waters  on  which  the  fees  apply. 
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Under  46  US.C.  2110(b),  the  fees  can 
be  set  at  not  more  than  for  vessels 
greater  than  16  feet  but  less  than  20  feet; 
not  more  than  $35  for  vessels  at  least  20 
feet  but  less  than  27  feet;  not  more  than 
$50  for  vessels  at  least  27  feet  but  less 


than  40  feet;  and  not  more  than  $100  for 
vessels  at  least  40  feet  in  length.  In  the 
NPRM,  the  Coast  Guard  estimated  that 
80  percent  of  the  total  ntunber  of 
applicable  recreational  vessels  over  16 
feet  in  length  would  be  operated  on 


navigable  waters  of  the  U.S.  where  the 
Coast  Guard  has  a  presence.  The 
following  table  lists  the  calculated  fees 
collected  at  the  maximum  fee  amount  by 
category  of  vessel  length. 


Mttb- 

imim 

lee 

amount 

Total  fees 
ceSecteS 

S2S 

$86,775,000 

$35 

4e.460j000 

$50 

toesaooe 

$too 

ri  ,500,000 

158,585,060 

126,868,000 

127,000,000 

Thus,  establishing  the  fees  uniformly 
at  the  maximum  amount  authorized  by 
the  statute  would  approximate  the  same 
amount  estimated  to  be  collected  in  the 
Congressional  Budget  Office  report 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  rulemaking 
will  have  a  signiflcant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
smaU  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

This  rulemaking  would  apply  the  fee 
only  to  recreational  vessels;  not  to 
uninspected  passenger  or  other 
commercial  business  vessels.  The 
statute  excludes  uninspected  passenger 
or  other  commercial  business  vessels 
because  they  are  not  recreational 
vessels.  Vessels  documented  by  the 
Coast  Guard  under  46  U.S.C.  chapter  121 
are  excluded  for  the  same  reason,  unless 
the  vessel  has  a  "recreational 
endorsement”  on  the  certificate  of 
documentation.  Resorts,  boat  liveries, 
and  marinas  that  rent  or  lease 
recreational  vessels  subject  to  the  fee 
will  bear  an  economic  burden  of  paying 
a  fee  for  each  boat  that  is  operated 
where  the  fee  applies.  Their  fee  costs 
will  likely  be  reflected  in  higher  boat 
rental  charges.  Some  boat  rental  clients 
may  choose  to  shift  their  activities  to 
businesses  located  on  waters  where  the 
fee  does  not  apply.  Likewise,  some 
tourism  linked  to  boating  could  shift  to 
communities  and  businesses  on  waters 
the  fee  does  not  apply. 

Many  comments  advised  of  the 
economically  depressed  boating 
industry,  inchid^  production  and  sales. 
Althou^  a  boater  may  choose  a  boat 


length  just  imder  a  length  category 
threshold,  the  boater  is  just  as  likely  to 
choose  a  less  expensive  model  of  a 
longer  length,  or  choose  a  used  boat 
over  a  new  boat.  Again,  a  decrease  in 
one  business  would  probably  result  in 
an  increase  in  another  business.  The 
boat  owner  does  have  a  myriad  of 
expenses  associated  with  owning  the 
boat,  such  as  sales  tax,  annual  property 
tax,  registration  fee,  insurance,  trailer 
registration  and  taxes,  marina  and  dock 
fees,  various  local  water  use  fees, 
required  safety  equipment,  navigational 
aid  equipment,  fuel  costs  and  more. 
Many  comments  specifically  complained 
about  the  new  $35  FCC  fee  for  a  radio 
operator’s  license.  However,  by  itself, 
the  recreational  vessel  fee  is  not  a 
significant  expense  related  to  the  total 
cost  of  owning  a  boat. 

Because  it  expects  the  impact  of  this 
rulemaking  on  small  entities  to  be 
minimal,  the  Coast  Guard  certifies  under 
5  U.S.C.  605(b)  that  this  rulemaking  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rulemaking  contains  reporting 
and  collection  of  information 
requirements.  The  Coast  Guard 
submitted  the  requirements  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.],  and  OMB  has  approved 
them.  The  subpart  number  is  33  CFR  1.30 
and  the  corresponding  OMB  approval 
number  is  OMB  Control  Number  2115- 
0588. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  rulemaking  does 


not  have  sufficient  federalism 
implications  to  warrant  the  [preparation 
of  a  Federalism  Assessment.  A  number 
of  states  and  other  comments  raised  two 
issues  that  can  be  addressed  together. 
Three  comments  addressed  a  [Mrovision 
of  the  Oregon  Admissions  Act  of  1859 
(11  Stat.  383)  and  3  oth»  comments 
addressed  a  provision  of  the  Northwest 
Territories  Ordinance  of  1789  (1  Stat. 
51n),  both  of  which  have  similar 
language  directing  fiee  and  unrestricted 
use  of  waterways  by  the  public.  To 
quote  from  the  Northwest  Territories 
Ordinance  of  1789, 

The  navigable  waters  leading  krto  the 
Mississippi  and  St  Lawrence,  and  the 
carrying  places  between  the  same,  shall  be 
common  highways,  and  forever  free,  as  weB 
to  the  inhabitants  of  the  said  territory,  as  to 
the  citizens  of  the  United  States,  and  those  of 
any  other  &ates  that  may  be  admitted  into 
the  confederacy,  without  any  tax,  impost,  or 
duty  therefor. 

The  comments  suggested  by 
implication  that  the  recreational  vessel 
fee  prohibits  free  and  unrestricted  use  of 
the  waterways.  That  is  not  the  case, 
since  the  recreational  vessel  fee  is  not  a 
fee  for  use  of  the  navigable  waters  of  the 
United  States.  As  stated  in  its  legislative 
history,  the  fee  authorized  by  46  U.S.C 
2110(b]  is  “intended  to  require 
recreationalboaters.”  Coast  Guard 
programs  provide  benefits  to 
recreational  boaters  to  share  in  the  cost 
of  existing  Coast  Guard  programs, 
including  search  and  rescue,  boating 
safety,  and  aids  to  navigation,  for  which 
no  direct  user  fee  may  Iw  assessed,  but 
which  provides  substantial  benefits  to 
recreational  boaters."  Coast  Guard 
programs  provide  benefits  to 
recreational  boating  activities 
throughout  the  United  States.  The  fee 
imposed  by  Con^ss  ensures  that 
recreational  boaters  contribute  to  die 
support  of  those  programs  for  which  no 
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direct  fees  may  be  assessed.  The  Coast 
Guard  believes  that  neither  46  U.S.C. 
2110  nor  the  implementing  rules  are  in 
conflict  with  the  Oregon  Admissions  Act 
of  1859  or, the  Northwest  Territories 
Ordinance  of  1789. 

Several  states  addressed  provisions  in 
their  state  laws  that  would  conflict  with 
a  Federal  requirement  to  place  the 
recreational  vessel  fee  (RVF)  decal  near 
the  state  vessel  registration  number. 
States  with  a  Coast  Guard  approved 
vessel  numbering  systems  prohibit  the 
placement  of,  “any  number  that  is  not 
issued  by  an  issuing  authority  for  that 
vessel  on  its  forward  half.”  Several 
states  have  extended  the  provision  to 
prohibit  any  other  decal  or  sticker  as 
well.  At  least  twenty  states  require  a 
state  validation  sticker  or  decal  to  be 
affixed  speciflcally  within  2  through  6 
inches  to  the  left  or  right  of,  or  aft  of,  or 
immediately  preceding  or  following  the 
vessel  state  registration  number.  Four 
states  specified  where  documented 
vessels  must  display  the  state’s 
validation  decals  or  stickers,  i.e.,  on  the 
transom;  each  side  of  the  forward  half  of 
the  vessel;  or  adjacent  to  the  main 
steering  station  on  a  vertical  surface  and 
visible  at  all  times.  Although  requiring 
the  RVF  decal  to  be  placed  within  six 
inches  of  the  vessel  number  will 
preempt  those  few  states  which  prohibit 
the  placement  of  any  other  decal  or 
sticker  on  the  forward  half  of  the  vessel, 
this  is  not  a  substantial  encroachment 
on  the  authority  reserved  to  the  states. 
'The  fee  may  indirectly  deter  some  states 
from  raising  their  vessel  registration  fees 
or  excise  taxes  for  recreational  vessels; 
however,  the  fee  provisions  in  this 
rulemaking  do  not  preempt  or  preclude 
State  fees  for  recreational  vessels. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rulemaking 
and  concluded  that  under  section  2.b.2. 
of  Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation.  This  rulemaking  is  an 
administrative  action,  required  by  the 
Act  to  generate  revenues,  that  clearly 
does  not  have  any  environmental 
impact 

List  of  Subjects  in  33  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Penalties,  Fees. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  1  as  follows: 

1.  Part  1  is  amended  by  adding  a  new 
Subpart  1.30 — ^Recreational  Vessel  Fees 
to  read  as  follows: 


PART  1— GENERAL  PROVISIONS 
*  «  *  *  * 

Subpart  1.30— Recreational  Vessel  Fees 

1.30- 1  Applicability. 

1.30- 5  Exemptions. 

1.30- 7  Definitions. 

1.30- 10  Fee  amounts. 

1.30- 15  Evidence  of  fee  pajTnent. 

1.30- 20  Fee  payment  procedures. 

1.30- 25  Availability  of  RVF  decal  request 
forms. 

1.30- 30  Vessels  owned  by  non-proHt 
charitable  organizations,  fee  exemption 
procedures. 

1.30- 35  Fee  exemption  decals  request 
procedures. 

1.30- 40  Penalties. 

Authority:  46  U.S.C.  21ia  49  CFR  1.46. 

§  1.30-1  Applicability. 

(a)  This  subpart  establishes  annual 
fees  for  recreational  vessels,  effective  in 
calendar  years  1991, 1992, 1993, 1994  and 
1995. 

(b)  The  fees  established  under  this 
subpart  do  not  apply  to  recreational 
vessels  16  feet  in  length  and  under, 
public  vessels,  and  vessels  deemed 
public  vessels  under  14  U.S.C.  827. 

(c)  The  fees  established  under  this 
subpart  apply  to  recreational  vessels 
operated  on: 

(1)  Territorial  Seas  of  the  United 
States; 

(2)  Internal  navigable  waters  of  the 
United  States  subject  to  tidal  influence; 

(3)  Internal  navigable  waters  of  the 
United  States,  not  subject  to  tidal 
influence,  from  which,  during  most  of 
the  boating  season,  a  16  foot  long 
powered  vessel  with  a  displacement- 
type  hull  can  navigate  to  waters  subject 
to  tidal  influence;  and 

(4)  Waters  listed  in  paragraph  (d)  of 
this  section. 

(d)  The  fees  established  under  this 
subpart  also  apply  to  the  following 
waters. 

(1)  Colorado  River,  between  Parker 
Dam  and  Davis  Dam.  including  Lake 
Havasu  and  the  Parker  Strip  (AZ,  CA): 

(2)  Lake  of  the  Woods  (MN); 

(3)  Lake  Roosevelt  (WA):  and 

(4)  Uke  Tahoe  (CA.  NV). 

§  1.30-5  Exemptions. 

The  owners  or  operators  of  the 
following  recreational  vessels  are 
exempt  from  the  vessel  fees  required  by 
this  subpart: 

(a)  Foreign  vessels  temporarily 
operated  on  navigable  waters  of  the 
United  States  less  than  30  days  in  a 


calendar  year,  or  under  a  current  U.S. 
Customs  Cruising  Permit; 

(b)  Rowboats,  canoes,  kayaks,  racing 
shells,  rowing  sculls,  racing  kayaks, 
jonboats,  rafts  and  other  comparable 
recreational  vessels  propelled  solely  by 
oars,  paddles,  or  poles; 

(c)  Unpowered  barges,  houseboats,  or 
floating  buildings  that  are  not  self- 
propelled  and  are  normally  used  only 
while  tied  to  a  dock,  moored  or  at 
anchor; 

(d)  Vessel  tenders  or  lifeboats  for 
numbered  or  documented  vessles  which 
are  used  only  for  direct  transportation 
between  that  vessel  and  the  shore  and 
for  no  other  purpose: 

(e)  Vessels  owned  or  operated  by 
volunteer  fire  departments,  rescue  squad 
units,  or  similar  organizations,  and  used 
for  public  safety  purposes; 

(f)  Vessels  owned  or  operated 
exclusively  by  the  Boy  Scouts  of 
America,  Sea  Explorer  Association,  Girl 
Scouts  of  the  United  States  of  America, 
or  Young  Men’s  Christian  Association  of 
the  United  States  of  America,  and  used 
primarily  for  training  youths  in  boating, 
seamanship,  and  navigation  skills. 

§1.30-7  Definitions. 

Documented  vessel  means  a  vessel 
documented  under  46  U.S.C.  chapter  121. 

Length  means  the  straight  line 
horizontal  measurement  of  the  overall 
length  from  the  foremost  part  of  the 
vessel  to  the  aftermost  part  of  the 
vessel,  measured  from  end  to  end  over 
the  deck  excluding  sheer,  and  measured 
parallel  to  the  centerline.  Bow  sprits, 
bumpkins,  rudders,  outboard  motor 
brackets,  handles,  and  other  similar 
fittings,  attachments,  and  extensions  are 
not  included  in  the  measurement. 

Operator  means  the  person  who  is  in 
control  or  in  charge  of  a  vessel  while  it 
is  in  use. 

Owner  means  a  person  who  claims 
lawful  possession  of  a  vessel  by  virtue 
of  legal  title  or  equitable  interest  therein 
which  entitles  the  person  to  such 
possession. 

Public  vessel  means  a  vessel  that  is 
owned,  or  demise  chartered,  and 
operated  by  the  United  States 
Government  or  a  government  of  a 
foreign  country,  or  state  or  local 
government. 

Racing  shell,  rowing  scull,  and  racing 
kayak  means  a  manually  propelled 
vessel  that  is  recognized  by  a  national 
or  international  racing  association  for 
use  in  competitive  racing  and  one  in 
which  all  occupants  row,  scull,  or 
paddle,  with  the  exception  of  a 
coxswain,  if  one  is  provided,  and  is  not 
designed  to  carry  and  does  not  carry 
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any  equipment  not  solely  for 
competitive  racing. 

Recreation  vessel  means  a  vessel 
being  manufactured  or  operated 
primarily  for  pleasure;  or  leased,  rented, 
or  chartered  to  another  for  the  latter's 
pleasure. 

Sailboard  means  a  sail  propelled 
watercraft  resembling  a  surfboard  on 
which  the  operator  must  manually 
support  the  mast  in  order  to  maneuver 
the  watercraft. 

Use  means  operate,  navigate,  or 
employ. 

Vessel  includes  every  description  of 
watercraft  or  other  artiflcial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water, 
except  sailboards  and  seaplanes. 

Vessel  tender  A  vessel  equipped  with 
propulsion  machinery  of  less  than  10 
horsepower  that: 

(a)  Is  owned  by  the  owner  of: 

(1)  A  documented  vessel;  or 

(2)  A  vessel  for  which  a  valid 
certiHcate  of  number  has  been  issued 
and  displays  the  number  of  that 
numbered  vessel  followed  by  the  sufHx 
"1"  in  the  manner  prescribed  in  §  173.27 
(Example:  DC  5678  EF 1  or  DC-567&-EF- 
1);  and 

(b)  Is  used  for  direct  transportation 
between  that  vessel  and  the  shore  and 
for  no  other  purpose. 

Vessel  deemed  a  public  vessel  means 
a  vessel  accepted  by  the  Coast  Guard, 
under  the  provisions  in  part  5  of  this 
chapter,  as  an  Auxiliary  Operational 
Facility  and  bearing  a  ciurent  Auxiliary 
Operational  Facility  decal  and  wreath. 

§  1.30-10  Fee  amounts. 

The  recreational  vessel  fees  for  the 
categories  of  vessel  length  are  as 
follows: 

(a)  Vessels  greater  than  16  feet  in 
length  but  less  than  20  feet — $25; 

(b)  Vessels  at  least  20  feet  in  length 
but  less  than  27  feet — $35; 

(c)  Vessels  at  least  27  feet  in  length 
but  less  than  40  feet — $50;  and 

(d)  Vessels  at  least  40  feet  in  length — 

$100. 

§  1.30-15  Evidence  of  fee  payment 

(a)  The  owner  or  operator  of  each 
vessel  subject  to  this  subpart  must  pay 
the  prescribed  fee  annually,  as  provided 
for  in  §  1.30-20  of  this  subpart,  to  obtain 
a  decal  set  in  evidence  of  fee  payment. 

(b)  The  decals  must  be  securely 
attached  to  each  side  of  the  forward  half 
of  the  vessel  within  6  inches  of  either 


the  location  of  a  vessel  number  issued 
under  part  173  or  174  of  this  chapter,  or, 
for  vessels  not  issued  a  vessel  number, 
where  the  number  would  be  located,  if 
issued. 

(c)  The  decals  are  valid  during  the 
calendar  year  for  which  they  are  issued. 

S  1.30-20  Fee  payment  procedures. 

The  owner  or  operator  of  each  vessel 
subject  to  this  fee  must  pay  the 
prescribed  fee  annually  by  one  of  the 
following  options: 

(a)  Write-in.  Payment  may  be  made 
by  check,  money  order,  or  Visa  or 
Master  Card  credit  card  when 
submitting  a  completed  decal  request 
form,  providing  necessary  information 
on  the  number  and  type(s)  of  decals 
requested,  and  a  mailing  address,  to  U.S. 
RVF,  P.O.  Box  740169,  Atlanta.  Georgia 
30321-0169.  Credit  card  payments  must 
also  include  the  type  of  credit  card  and 
accounting  information  indicated  on  the 
decal  request  form.  The  distributor  will 
mail  the  decal(s)  on  receiving  payment 
or  after  verifying  the  credit  card 
account. 

(b)  Phone-in.  Payment  may  be  made 
by  Visa  or  Master  Card  credit  card. 
Owners  or  operators  may  call  the 
recreational  vessel  fee  (RVF)  toll-free 
number  at  800-846-2100,  and  provide 
information  on  the  number  and  type(s) 
of  decals,  credit  card  account  number 
and  mailing  address.  The  distributor  will 
mail  the  decal(s)  after  verifying  the 
credit  card  account. 

(c)  Walk-in.  Payment  may  be  made  by 
cash,  check,  or  money  order  at  any 
participating  retail  outlet.  The  retail 
outlet  will  issue  the  requested  decal(s] 
upon  payment  of  the  fee  amount. 

§  1.30-25  Availability  of  RVF  decal  request 
forms. 

The  decal  request  forms  needed  for 
the  write-in  payment  method,  described 
in  §  1.30-20  of  this  subpart,  are  available 
at  all  manned  Coast  Guard  shore  units, 
except  light  and  loran  stations,  or  may 
be  obtained  by  calling  the  toll  free 
Boating  Safety  Hotline  at  800-368-5647. 

§  1.30-30  Vessels  owned  by  non-profit 
charitable  organizations,  fee  exemption 
procedures. 

A  non-profit  charitable  organization 
may  request  an  exemption  for  its  vessels 
that  are  used  for  teaching  youths 
boating,  seamanship,  and  navigation 
skills  by: 


(a)  Submitting  a  written  request  to  the 
U.S.  Coast  Guard  Auxiliary.  Boating, 
and  Consumer  Afrairs  Division,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001; 

(b)  Providing  evidence  of  its  status  as 
a  non-profit,  charitable  organization; 
and 

(c)  Certifying  that  the  vessels  are 
owned  or  operated  exclusively  by  the 
organization  and  are  primarily  used  for 
teaching  youths  boating,  seamanship, 
and  navigation  skills. 

§  1.30-35  Fee  exemption  decals  request 
procedures. 

An  organization  listed  in  §  1.30-5(f)  or 
obtaining  an  exemption  under  §  1.30-30 
may  obtain  fee  exemption  decals  for  its 
vessels  by: 

(a)  Submitting  a  written  request  to  the 
U.S.  Coast  Guard  Auxiliary,  Boating, 
and  Consumer  Affairs  Division,  2100 
Second  Street  SW.,  Washington,  DC 
20593-6001;  and 

(b)  Providing  the  following 
information: 

(1)  For  documented  vessels:  the 
ofncial  name  of  each  vessel,  name(s)  of 
owner(s),  types  of  endorsements,  and 
official  number  on  the  Coast  Guard 
certificate  of  documentation; 

(2)  For  registered  vessels:  a  copy  of 
each  vessel’s  certificate  of  registration, 
showing  the  vessel’s  owner  and  vessel 
number; 

(3)  For  undocumented  and 
unnumbered  vessels:  a  copy  of  each 
vessel’s  certiHcate  of  title  or  statement 
of  origin,  showing  the  vessel’s  owner 
and  hull  identiHcation  number. 

§  1.30-40  Penalties. 

(a)  A  person  who  violates  this  subpart 
by  failing  to  pay  a  fee  or  charge 
established  under  this  subpart  is  liable 
to  the  United  States  Government  for  a 
civil  penalty  of  not  more  than  $5,000  for 
each  violation. 

(b)  The  Coast  Guard  may  assess 
additional  charges  to  a  vessel  owner  or 
operator  to  recover  collection  and 
enforcement  costs  associated  with 
delinquent  payments  of  the  annual  fee. 

(c)  Penalties  and  charges  will  be 
assessed  and  collected  under  the 
provisions  of  subpart  1.07  of  this 
chapter. 

Dated:  June  24, 1991. 

J.W.  Kime, 

Admiral,  US.  Coast  Guard,  Commandant. 

(FR  Doc.  91-15512  Filed  6-28-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Cooperative  State  Research  Service 
7  CFR  Part  3400 

Special  Research  Grants  Program; 
Administrative  Provisions 

agency:  Cooperative  State  Research 
Service.  USDA. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Cooperative  State 
Research  Service  (CSRS)  proposes  to 
amend  its  regulations  relating  to  the 
administration  of  the  Special  Research 
Grants  Program,  which  prescribe  the 
procedures  to  be  followed  annually  in 
the  solicitation  of  special  research  grant 
proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  special 
research  grants  under  this  program.  This 
proposed  amendment  would  change  the 
regulations  by  providing  CSRS  the 
option  of  selecting  di^erent  proposal 
evaluation  criteria  for  speciHc  program 
areas,  by  providing  for  an  increased 
avenue  for  publication  of  requests  for 
grant  proposals,  by  providing  for  the 
grant  dociunent  to  state  the  conditions 
under  which  a  grantee  may  approve 
changes  to  an  approved  budget,  by 
indicating  that  the  format  for  research 
grant  proposals  applies  unless  otherwise 
stated  in  the  program  solicitation,  by 
adding  references  to  applicable 
regulations  pertaining  to  lobbying, 
debarment  and  suspension 
(nonprocurement),  debt  collection,  and 
drug-free  workplace,  and  by  making  a 
few  additional  changes. 

DATES:  Comments  are  invited  from 
interested  individuals  and 
oiganizations.  To  be  considered  in  the 
formulation  of  a  Tmal  rule,  all  relevant 
material  must  be  received  on  or  before 
July  31. 1991- 

ADDRESSES:  Comments  should  be  sent 
to  Terry  f.  Pacovsky,  Director,  Awards 
Management  Division,  Office  of  Grants 
and  Program  Systems,  Cooperative  State 
Research  Service.  U.S.  Department  of 
Agriculture,  room  322,  Aerospace 
Center.  Washington.  DC  20250-2200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  J.  Pacovsky  at  (202)  401-5024. 
SUPPLEMENTARY  INFORMATION: 
Paperwoiic  Reduction 

The  Office  of  Management  and  Budget 
has  previously  approved  the  information 
collection  requirements  contained  in  the 
current  regulations  at  7  CFR  part  3400 
under  the  provisions  of  44  U.S.C.  chapter 
35  and  OMB  Document  No.  0524-0022 
has  been  assigned.  The  information 
collection  requirements  of  the  proposed 
rule  at  7  CFR  part  3400  will  be  submitted 


to  the  Office  of  Management  and  Budget 
for  review  and  approval  in  accordmaoe 
with  the  Paperwork  Reduction  Act  of 
1980.  Public  reporting  burden  for 
information  collections  contained  fn 
these  regulations  are  estimated  to  vary 
from  Vt  hour  to  3  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintainiag  dm 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  harden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  inclnding 
suggestions  for  reducing  this  bard^  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  room  404- W, 

Washington,  DC  20250;  and  to  the  Office 
of  Management  and  Budget,  Paperweik 
Reduction  Project  (OMB  Docment  No. 
0524-0022),  Washington.  DC  20509. 

Classification 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  it  has  been 
determined  that  it  is  not  a  mafor  rule 
because  it  does  not  involve  a  substantial 
or  major  impact  on  the  Nation’s 
economy  or  on  large  numbers  of 
individuals  or  businesses.  There  will  be 
no  major  increase  in  cost  or  prices  for 
consumers,  individual  industites. 
Federal,  State,  or  local  governmental 
agencies,  or  on  geographical  regions.  It 
will  not  have  a  signiHcant  economic 
onpact  on  competitive  employment, 
investment,  pr^uctivity,  innovatioB,  or 
on  the  ability  of  U.S.  enterprises  to 
c:ompete  wi^  foreign-based  enterprises 
in  domestic  or  export  markets.  In 
addition,  it  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-534  (S 
U.S.C.  601  et.  seq.). 

Regulatory  Analysis 

Not  required  for  this  rulemaking. 
Environmental  Impact  Statement 

This  proposed  regulation  does  not 
significantly  affect  the  enviroammit 
Therefore,  an  environmental  uapaot 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended.  (42  U.S.C  4321  et 
seq.) 

Catalog  of  Federal  Domestic  Asststonre 

The  Special  Research  Grants  {^gram 
is  listed  in  the  Catalog  of  Fecieral 
Domestic  Assistance  under  Na  10.200. 
For  reasons  set  forth  in  the  Fkiid  Rule- 
related  Notice  to  7  CFR  part  301$. 
subpart  V  (48  FR  29115,  June  24. 1963). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 


atergovemmental  consultation  with 
State  and  local  officials. 

Background  and  Purpose 

Under  the  authority  of  section 
2(c)(1)(A)  of  the  Act  of  August  4, 1965,  as 
amended  (7  U.S.C.  450i(c)(l)(A)),  the 
Secretary  of  Agriculture  is  authorized  to 
make  special  grants  for  research  to 
Cacihtote  or  expand  promising 
breakthroughs  in  areas  of  the  food  and 
agricultural  sciences  of  importance  to 
the  United  States  to  State  agricultural 
experiment  stations,  all  colleges  and 
vniversities,  other  research  institutions 
and  organizations.  Federal  agencies, 
private  organizations  or  corporations, 
and  adividuals.  7  CFR  2.107(a)(3) 
delegates  this  authority  to  the 
Administrator  of  CSRS.  In  the  past,  a 
Notice  was  published  in  the  Federal 
Kegister  annually  announcing  the 
availability  of  funds  for  special  research 
grants  and  soliciting  proposals.  In 
addition,  the  Notice  set  forth  the 
procedures  and  criteria  for  the 
evaluation  of  proposals  and  procedures 
and  conditions  relating  to  the  award  and 
administration  of  these  grants.  On 
February  8, 1985,  the  Department 
published  a  Final  Rule  in  the  Federal 
Register  (50  FR  5498-5504),  which 
established  and  codiBed  such 
procedures,  criteria,  and  conditions  to 
be  employed  annually.  It  standardized 
the  rules  applicable  to  the 
atkautstration  of  the  Special  Research 
Grants  Program  and  eliminated  the  need 
to  repablish  them  annually. 

On  December  8, 1988,  the  Department 
published  a  Final  Rule.  Amendment  in 
the  Federal  Register  (53  FR  49640-49642), 
which  amended  and  codiBed  those 
regulations  to  facilitate  the  evaluation  of 
applications  and  the  award  of  project 
grants  by  modifying  the  weight  factors 
associated  with  the  selection  criteria 
and  by  making  a  few  additional 
changes.  The  administrative  regulations 
governing  grant  programs  authorized  by 
section  2(c)(1)(A)  are  proposed  to  be 
changed  as  follows: 

Sections  3400.1(a)  and  3400.3(a) 

CSRS  proposes  to  revise  these 
sectioBS  to  reflect  changes  made  to  7 
U.S.C.  450i(c)(l)(A)  by  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990. 

Sections  3400.1(a)  and  3400.4(a) 

CSRS  proposes  to  revise  these 
sections  to  indicate  the  various  types  of 
pubbeations,  in  addition  to  the  Federal 
Regnler,  in  which  requests  for  proposals 
may  be  announced  by  CSRS  to  the 
puWe.  This  revision  is  considered 
necessary  in  order  to  be  consistent  with 
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the  USDA  Uniform  Federal  Assislance 
Regulations.  7  CFR  part  3015. 

Section  3400.4(c) 

CSRS  proposes  to  add  ’Unless 
otherwise  stated  in  the  program 
solicitation,  the  following  applies:”  to 
show  that  research  grant  proposals 
submitted  by  eligible  applicants  should 
follow  the  format  for  research  grant 
proposals  indicated  in  paragraphs 
(cKlMcMl®)  of  5  3400.4  unless 
otherwise  stated  in  the  program 
solicitation. 

Section  3400.^c)(3) 

CSRS  proposes  to  add  the  word 
“enumerated”  to  assure  that  multiple 
objectives  are  listed  separately  in  order 
to  enhance  the  clarity  of  proposals. 

Section  3400.4(c)(13Mui) 

CSRS  proposes  to  add,  as  the  last 
sentence,  that  the  Grant  Application  Kit 
contains  suitable  forms  for  certifying 
compliance  with  die  Animal  Welfare 
Act  of  1966,  as  amended,  (7  U.SX].  2131 
et  seq.^  in  the  event  that  a  project 
involving  the  use  of  a  laboratory  animal 
is  recommended  for  award.  This  action 
will  ensure  uniformity  in  the  use  of  a 
certification  statement  by  all  who  are 
required  to  submit  a  certificate  of 
compliance  as  well  as  inform 
prospective  applicants  of  the  existence 
of  sudi  a  form. 

Section  3400.4(c)(14) 

CSRS  proposes  to  add.  as  the  last 
sentence  of  this  section,  that  the  Grant 
Application  Kit  contains  a  suitable  farm 
for  listiBg  current  and  pending  support 
This  action  will  ensure  inuformity  in  the 
informatian  provided  to  CSRS  in  all 
grant  proposals  as  well  as  inform 
prospective  applicants  of  the  existence 
of  such  a  form. 

Section  3400.4(cJ(16} 

CSRS  proposes  to  revise  this  sectioa 
to  inform  prospective  applicants  that 
forms  recommended  for  use  in  providing 
organizational  management  informatian 
to  CSRS  will  be  provided  to  them  by 
CSRS  when  required.  This  action  will 
remove  the  requirement  placed  upon  the 
applicant  in  requesting  the  forms  horn 
CSRS. 

Section  3400.5 

CSRS  proposes  to  amend  this  section, 
in  order  to  provide  for  the  use  of 
different  evaluation  criteria  when  CSRS 
determines  that  such  is  necessary  for 
the  proper  evaluation  of  proposals  in  a 
specific  program  area.  Such 
determination  would  be  made  prior  to 
the  release  of  the  annual  program 
announcement  and  any  changes  to  the 


evaluation  criteria  would  be  specified 
therein. 

Sections  3400.7(bX4),  3400.7(c).  and 
3400.7(d) 

CSRS  proposes  to  change  these 
sections  to  allow  CSRS  to  indicate  in 
each  particular  grant  awsud  document 
the  conditions  under  which  the 
approved  budget  or  project  period  may 
be  chaiiged  or  actual  performance  may 
be  transferred  in  order  to  accommodate 
the  field  of  potential  grantees  expanded 
by  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990.  For  those 
potential  grantees  within  the  scope  of 
the  USDA  Uniform  Federal  Assistance 
Regulations,  7  CFR  part  3015,  these 
changes  are  consistent  with  the 
deviation  authorities  and  the  Federal 
Demonstration  Project.  These  changes 
are  included  for  other  potential  grantees 
by  the  fact  that  the  U^A  Uniform 
Federal  Assistance  Regulations  are  not 
applicable  to  these  other  potential 
grantees. 

Section  34O0£ 

CSRS  proposes  to  add  to  this  section 
the  USDA  implementing  regulations  that 
apply  to  Governmentwide  Debarment 
and  Suspension  (Nonprocurement]  and 
to  the  Governmentwide  Requirement  for 
a  Drug-Free  Woricplace  (Grants).  7  CTR 
part  3017,  as  amended,  the  USDA 
implementing  regulations  that  apply  to 
New  Reshictions  on  Lobb)ang.  7  CFR 
part  3018,  and  the  USDA  implementing 
regulation  regarding  OMB  Circular  No. 
A-129,  relating  to  debt  collection,  7  CFR 
part  3.  This  action  will  ioform  the 
prospective  applicants  of  the  specific 
legal  requirements  in  these  areas  by 
listing  the  regulations  which  apply  to 
this  program. 

Section  3400.15 

Consistent  with  the  proposal  to 
amend  §  3400.5(a].  we  propose 
amending  S  3400.15  to  state  that  when 
different  evaluation  criteria  are  selected 
for  use  in  a  specific  program  area,  the 
form  set-out  in  $  3400.15  will  not  be 
used. 

Throughout  the  proposed  amendment, 
CSRS  has  made  minor  changes  to  reflect 
changes  in  the  eligible  applicants  under 
7  U.S.C.  45(SJc](l](A)  made  by  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990. 

Throughout  the  proposed  amendment 
CSRS  has  changed  references  to  the 
Secretaij  to  ref»  to  the  Adaunistrator 
of  CSRS  to  reflect  the  delegation  of 
authority  in  7  CFR  2.107(aM3). 

We  propose  to  pubtish  title  7,  chapter 
XXXIV.  part  3400,  as  amended  at  50  FR 
5498-5504,  February  5. 1985,  and  53  FR 
49640-46642,  December  8. 1988,  together 


with  the  proposed  changes,  in  its 
entirety.  This  action  will  allow  the 
regulations  and  amendments  to  appear 
in  one  document  for  easy  access  and 
reference  by  the  public  and  CSRS. 

List  of  Subjects  in  7  CFR  Part  3400 

Grant  programs — agriculture.  Grants 
administration.  For  the  reasons  set  out 
in  the  preamble,  title  7,  chapter  XXXIV, 
part  3400  of  the  Code  of  Fe^ral 
Regulations  is  proposed  to  be  revised  to 
read  as  follows: 

CHAPTER  XXX4V— COOPERATIVE  STATE 
RESEARCH  SERVICE,  DEPARTMENT  OF 
AGRICULTURE 


PART  3400— SPECIAL  RESEARCH 
GRANTS  PROGRAM 

Subpart  A— General 

Sec. 

3400.1  Applicability  of  regulations. 

3400.2  Definitions. 

340QJ  Eligibility  requirements. 

3400.4  How  to  apply  for  a  grant. 

3400.5  Evaluation  and  disposition  of 
applications. 

3400.6  Grant  awards. 

3400.7  Use  of  funds;  changes. 

3400.8  Other  Federal  statutes  and 
regulations  that  ^>ply. 

3400.9  Other  conditions. 

Subpart  B— Scientific  Peer  Review  of 
Research  Grant  Applications 

3400.10  Establishment  and  operation  of  peer 
review  groups. 

3400.11  Composition  of  peer  review  groups. 

3400.12  Conflicts  of  interest. 

3400.13  Availability  of  information. 

3400.14  Proposal  review. 

3400.15  Review  criteria. 

'  Authority:  7  US.C.  450i(hl. 

Subpart  A— General 

§  3400.1  AppHcabiitty  of  regulations. 

(a)  The  regulations  of  this  part  apply 
to  special  research  grants  awarded 
under  the  authority  of  section  2(c)(1)(A) 
of  the  Act  of  August  4, 1065,  as  amended 
(7  U.S.C.  45^c)(l)(A)),  to  facilitate  or 
expand  promisiiig  breakthroughs  in 
areas  of  food  and  agricultural  sciences 
of  importance  to  the  NatioiL  Each  year 
the  Administrator  of  CSRS  shall 
determine  and  announce,  through 
publmation  of  a  Notice  in  such 
publications  as  the  Fedezal  Register, 
professional  trade  journals,  agency  or 
program  handbooks,  the  Catalog  of 
Federal  Domestic  Assistance,  ox  any 
other  appropriate  means,  research 
program  areas  for  which  proposals  will 
be  solicited,  to  the  extent  that  funds  are 
available. 

(b)  The  regulaLons  of  this  part  do  not 
apply  to  research  grants  awaithid  by  the 
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Department  of  Agriculture  under  any 
other  authority. 

§  3400J2  Definitions. 

As  used  in  this  part: 

(a)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research  Service  (CSRS)  and  any  other 
officer  or  employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

(b)  Department  means  the  Department 
of  Agriculture. 

(c)  Principal  investigator  means  a 
single  individual  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  Administrator  who  is 
responsible  for  the  scientific  and 
technical  direction  of  the  project. 

(d)  Grantee  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded  under  this  part. 

(e)  Research  project  grant  means  the 
award  by  the  Administrator  of  funds  to 
a  grantee  to  assist  in  meeting  the  costs 
of  conducting  for  the  benefit  of  the 
public  an  identified  project  which  is 
intended  and  designed  to  establish, 
discover,  elucidate,  or  conHrm 
information  or  the  underlying 
mechanisms  relating  to  a  research 
program  area  identiRed  in  the  annual 
solicitation  of  applications. 

(f)  Project  means  the  particular 
activity  within  the  scope  of  one  or  more 
of  the  research  program  areas  identibed 
in  the  annual  solicitation  of 
applications,  which  is  supported  by  a 
grant  award  under  this  part. 

(g)  Project  period  means  the  total 
length  of  time  that  is  approved  by  the 
Administrator  for  conducting  the 
research  project  as  outlined  in  an 
approved  grant  application. 

(h)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(i)  Awarding  afficial  means  the 
Administrator  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  to  issue  or  modify  research 
project  grant  instruments  has  been 
delegated. 

(j)  Peer  review  group  means  an 
assembled  group  of  experts  or 
consultants  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  give  expert  advice,  in 
accordance  with  the  provisions  of  this 
part,  on  the  scientibc  and  technical 
merit  of  grant  applications  in  those 
fields. 

(k)  Ad  hoc  reviewers  means  experts 
or  consultants  qualibed  by  training  and 
experience  in  particular  scientific  or 
technical  Helds  to  render  special  expert 
advice,  whose  written  evaluations  of 


grant  applications  are  designed  to 
complement  the  expertise  of  the  peer 
review  group,  in  accordance  with  the 
provisions  of  this  part,  on  the  scientific 
or  technical  merit  of  grant  applications 
in  those  Helds. 

(l)  Research  means  any  systematic 
study  directed  toward  new  or  fuller 
knowledge  and  understanding  of  the 
subject  studied. 

(m)  Methodology  means  the  project 
approach  to  be  followed  and  the 
resources  needed  to  carry  out  the 
project. 

§  3400.3  Eligibility  requirements. 

(a)  Except  where  otherwise  prohibited 
by  law,  any  State  agricultural 
experiment  station,  all  colleges  and 
universities,  other  research  institutions 
and  organizations.  Federal  agencies, 
private  organizations  or  corporations, 
and  individuals,  shall  be  eligible  to 
apply  for  and  receive  a  special  research 
project  grant  under  this  part,  provided 
that  the  applicant  qualiHes  as  a 
responsible  grantee  under  the  criteria 
set  forth  in  paragraph  (b)  of  this  section. 

(b)  To  qualify  as  responsible,  an 
applicant  must  meet  the  following 
standards  as  they  relate  to  a  particular 
project: 

(1)  Have  adequate  Hnancial  resources 
for  performance,  the  necessary 
experience,  organizational  and  technical 
qualiHcations,  and  facilities,  or  a  Hrm 
commitment,  arrangement,  or  ability  to 
obtain  such  (including  proposed 
subagreements): 

(2)  Be  able  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project: 

(3)  Have  a  satisfactory  record  of 
integrity,  judgment,  and  performance, 
including  in  particular  any  prior 
performance  under  grants  and  contracts 
from  the  Federal  Government: 

(4)  Have  an  adequate  Hnancial 
management  system  and  audit 
procedure  which  provides  efHcient  and 
effective  accountability  and  control  of 
all  property,  funds,  and  other  assets:  and 

(5)  Be  otherwise  qualiHed  and  eligible 
to  receive  a  research  project  grant  under 
applicable  laws  and  regulations. 

(c)  Any  applicant  who  is  determined 
to  be  not  responsible  will  be  notiHed  in 
writing  of  such  findings  and  the  basis 
therefor. 

§  3400.4  How  to  apply  for  a  grant 

(a)  A  request  for  proposals  will  be 
prepared  and  announced  through 
publications  such  as  the  Federal 
Register,  professional  trade  journals, 
agency  or  program  handbooks,  the 
Catalog  of  Federal  Domestic  Assistance, 
or  any  other  appropriate  means  of 
solicitation,  as  early  as  practicable  each 


fiscal  year.  It  will  contain  information 
sufficient  to  enable  all  eligible 
applicants  to  prepare  special  research 
grant  proposals  and  will  be  as  complete 
as  possible  with  respect  to: 

(1)  Descriptions  of  speciHc  research 
program  areas  which  the  Department 
proposes  to  support  during  the  Hscal 
year  involved,  including  anticipated 
funds  to  be  awarded: 

(2)  Deadline  dates  for  having  proposal 
packages  postmarked: 

(3)  Name  and  address  where 
proposals  should  be  mailed: 

(4)  Number  of  copies  to  be  submitted; 

(5)  Forms  required  to  be  used  when 
submitting  proposals:  and 

(6)  Special  requirements. 

(b)  Grant  Application  Kit.  A  Grant 
Application  Kit  will  be  made  available 
to  any  potential  grant  applicant  who 
requests  a  copy.  This  kit  contains 
required  forms,  certiHcations,  and 
instructions  applicable  to  the 
submission  of  grant  proposals. 

(c)  Format  for  research  grant 
proposals.  Unless  otherwise  stated  in 
the  speciHc  program  solicitation,  the 
following  applies: 

(1)  Grant  Application.  All  research 
grant  proposals  submitted  by  eligible 
applicants  should  contain  a  Grant 
Application  form,  which  must  be  signed 
by  the  proposing  principal 
investigator(s)  and  endorsed  by  the 
cognizant  authorized  organizational 
representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant's  time  and  other  relevant 
resources. 

(2)  Title  of  Project.  The  title  of  the 
project  must  be  brief  (80-character 
maximum),  yet  represent  the  major 
thrust  of  the  research.  This  title  will  be 
used  to  provide  information  to  the 
Congress  and  other  interested  parties 
who  may  be  unfamiliar  with  scientific 
terms:  therefore,  highly  technical  words 
or  phraseology  should  be  avoided  where 
possible.  In  addition,  phrases  such  as 
“investigation  of  or  “research  on” 
should  not  be  used. 

(3)  Objectives.  Clear,  concise, 
complete,  enumerated,  and  logically 
arranged  statement(s)  of  the  speciHc 
aims  of  the  research  must  be  included  in 
all  proposals. 

(4)  Procedures.  The  procedures  or 
methodology  to  be  applied  to  the 
proposed  research  plan  should  be 
explicitly  stated.  This  section  should 
include  but  not  necessarily  be  limited  to: 

(i)  A  description  of  the  proposed 
investigations  and/or  experiments  in  the 
sequence  in  which  it  is  planned  to  carry 
them  out: 

(ii)  Techniques  to  be  employed, 
including  their  feasibility: 
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(iii)  Kinds  of  results  expected: 

(ivj  Means  by  which  data  will  be 
analyzed  or  interpreted: 

(v)  Pitfalls  whi^  might  be 
encountered:  and 

(vi)  Limitations  to  proposed 
procedures. 

(5)  /usUfication.  Hits  section  should 
describe: 

(!)  The  importance  of  the  problem  to 
the  needs  of  the  Department  and  to  die 
Nation,  including  estimates  of  the 
magnitude  of  the  problem. 

(H)  The  importance  of  starting  the 
work  during  the  current  fiscal  year,  and 

(iii)  Reasons  for  havipg  the  work 
performed  by  the  proposing 
organization. 

(6)  Literature  review.  A  summary  of 
pertinent  publications  with  emphasis  on 
their  relationship  to  the  research  should 
be  provided  and  shtndd  kidude  all 
important  and  recent  pidilications.  The 
citations  themselves  should  be  accurate, 
complete,  written  in  acceptable  }ounial 
format,  and  be  appended  to  the 
proposal 

(7)  Current  research.  The  relevancy  of 
the  proposed  research  to  ongoing  and  as 
yet  unpublished  research  of  both  the 
applicant  and  any  other  institutions 
should  be  described. 

(8)  Fadiitiet  cmd  equipment  All 
families,  including  laboratories,  which 
are  available  for  use  or  assigniiient  to 
the  proposed  research  pi»}ect  during  the 
requested  period  of  su^xut  should  be 
reported  and  described  Any  materials, 
procedures,  situations,  or  activities, 
whether  or  not  directly  related  to  a 
particular  phase  of  the  proposed 
research,  and  which  may  be  hazardous 
to  personnel,  must  be  fi^y  explained, 
along  with  an  outline  of  precautions  to 
be  exercised.  All  items  of  otajor 
instrumentation  available  for  use  or 
assignment  to  die  pressed  msearch 
project  during  the  requested  period  of 
support  should  be  itemized,  to  addition, 
items  of  nonexpendable  equipment 
needed  to  conduct  and  bri^  the 
proposed  project  to  a  success&l 
conclusion  should  be  listed. 

(9)  Collaborative  arrangements.  Iff  the 
proposed  project  requires  collaboration 
with  other  research  scientists, 
corporalioos,  organizations,  agencies,  or 
entities,  such  collaboration  must  be  tolly 
explained  and  justified.  Evidence  should 
be  provided  to  assure  peer  reviewers 
that  the  collaboralors  invidved  agree 
with  the  arrangements.  It  should  be 
specifically  indicaied  whether  or  not 
such  collaborative  arrapgaments  have 
the  potential  for  any  coaflict(sl  of 
interest  Proposals  udiich  induiate 
collaborative  involveneai  mast  state 
which  proposer  is  to  receive  any 
resultii^  grant  award,  since  only  one 


eligible  applicant  as  provided  in 
{  340GL3  dais  part  may  be  the 
recipient  of  a  research  pnqect  grant 
under  one  proposaL 

(10)  Resear^  timetable.  The 
applicant  should  outline  all  important 
research  phases  as  a  function  of  tiaae, 
year  by  year. 

(11)  Personnd  auf^Hut.  AU  petsonael 
who  will  be  involved  in  the  research 
effort  must  be  dearly  identified.  For 
each  scientist  involved,  the  lidlowing 
should  be  included: 

(i)  An  estimate  of  the  time 
commitments  necessary: 

(ii)  Vitae  of  the  principal 
investigatoils).  senior  associatefs).  and 
other  professional  personnel  to  assist 
reviewers  in  evaluating  the  competence 
and  experience  of  the  project  staff.  This 
section  should  include  curricula  vitae  of 
all  key  persons  who  will  work  on  the 
proposed  research  project,  whedier  or 
not  Federal  funds  are  sou^t  for  their 
support.  Hie  vitae  arq  to  be  no  more 
than  two  pages  each  in  length,  excludii^ 
publications  listings:  and 

(iii)  A  chronolo^cal  listing  of  die  most 
representative  publications  daring  the 
past  five  years  shall  be  provided  for 
each  professional  project  member  for 
whom  a  coiricuhim  vitae  appears  under 
this  section.  Audiors  should  be  listed  in 
die  same  order  as  they  appear  on  eadi 
paper  cited,  along  with  the  title  and 
complete  reference  as  these  usually 
appear  in  journals. 

(12)  Budget  A  detailed  budget  is 
required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  requested  support 
for  the  overall  project  period.  A  copy  of 
the  form  wfaidi  must  be  used  for 
purpose,  along  with  inttiections  for 
completion,  is  included  to  the  Grant 
Applicant  Kit  identified  under 

S  3400.4(b)  of  this  part  and  oiay  be 
reproduced  aa  needed  by  applicants. 
Funds  may  be  requested  under  any  of 
the  categories  listed,  provided  that  the 
item  or  service  for  which  support  is 
requested  is  allowable  under  applicable 
Federal  cost  principles  and  can  be 
identified  as  necessary  for  successful 
conduct  of  the  proposed  research 
project  No  fiin^  will  be  awarded  for 
the  renovation  or  retorbishment  of 
research  spaces:  purchases  or 
installation  of  fixed  equipment  in  such 
spaces;  or  for  the  planning,  repair, 
rehabilitation,  acquteitioa,  or 
constnetion  of  a  buikliBg  or  facility.  Ail 
research  proyect  grants  awarded  under 
this  part  shall  be  issued  wiftout  rqgard 
to  matefaiag  funds  or  cost  sharing. 

(13)  Research  iavalvia^  special 
consideratkms.  A  aanaber  ai  situations 
encountered  in  the  conduct  of  researah 
require  spedal  iafonnatioB  and 


supporting  docuraentatiem  before 
funding  can  be  ajqiroved  for  the  project 
If  such  setuations  a»  anticipated,  the 
proposal  most  so  indicate.  It  is  expected 
that  a  signifirant  number  of  special 
research  grant  proposals  will  involve  the 
following: 

(i)  Recombiaemi  I^A  molecules.  AH 
key  personnel  identified  in  a  proposal 
and  an  endorsing  officials  of  a  proposed 
performing  entity  are  reqahed  to  comply 
with  the  guidefines  estabKsbed  by  tiie 
National  Institutes  of  Health  entitled, 
‘X^uideltnes  for  Research  Involving 
Recombinant  DNA  Molecules,**  as 
revised.  The  Grant  Application  Kit 
identified  above  in  S  3400.^),  contains 
forms  which  are  suitable  fen  such 
certification  of  ccnnptiance. 

(ii)  Human  subjects  at  risL 
Responsibility  for  safeguarding  die 
rights  and  welfare  of  hmnaa  subjects 
used  in  any  research  project  supported 
with  grant  funds  provided  by  the 
Department  rests  with  the  p^oraiisg 
entity.  Guidance  is  contained  in  Puh.  L 
93-^348,  as  implemented  by  die 
Department  of  Health  and  Husoan 
Services’  policies  under  45  €FR  part  46. 
to  the  event  that  a  project  involving 
human  subjects  at  risk  is  recoramesded 
for  award,  the  aiqiiicant  will  be  required 
to  submit  a  statement  cmlifying  that  die 
researdi  plan  has  been  reviewM  and 
approved  by  the  institutional  Review 
Board  at  the  proposing  organization  or 
institution.  Hie  Quid  Applicatkui  Kit, 
identified  above  in  f  34004(b),  emtams 
forms  which  are  suitaUe  for  such 
certification. 

(iii)  Laboratory  animal  care.  The 
responsibility  for  the  humane  care  and 
treatment  of  any  laboratory  animal, 
which  has  the  same  meaning  as 
"animal"  in  section  2(g)  of  the  Animal 
Welfare  Act  of  1908,  as  amended  (7 
U.S.C  2132tg)].  used  in  any  reseai^ 
project  supported  with  ^lecial  Research 
Grants  Program  funds  rests  with  the 
performing  organization.  In  tins  regard, 
all  key  personnel  identified  in  a 
proposal  and  all  endorsing  officnals  of 
the  proposed  performing  entity  are 
required  to  comply  with  applicable 
provisions  of  the  Animal  Welfare  Act  of 
1966,  as  amended  (7  U.S.C.  2132  et 

and  the  regulations  promidgated 
thereimder  by  the  Secretary  of 
Agriculture  in  9  CFR  parts  1.2. 3.  and  i. 

In  the  event  that  a  project  involving  the 
use  of  a  laboratory  animal  is 
recommended  for  award,  the  appficant 
will  be  cequiied  to  sutonit  a  stalemeat 
certifying  such  compliance.  The  Gnat 
Application  KK,  idnitified  above  ui 
S  346aL4{b).  oontams  forms  which  see 
suitable  for  such  certification. 
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(14)  Current  and  pending  support.  All 
proposals  must  list  any  other  current 
public  or  private  research  support,  in 
addition  to  the  proposed  project,  to 
which  key  personnel  listed  in  the 
proposal  under  consideration  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for  the 
person(s)  involved  is  included  in  the 
budgets  of  the  various  projects.  This 
section  must  also  contain  analogous 
information  for  all  projects  underway 
and  for  pending  research  proposals 
which  are  currently  being  considered  by, 
or  which  will  be  submitted  in  the  near 
future  to,  other  possible  sponsors, 
including  other  Departmental  programs 
or  agencies.  Concurrent  submission  of 
identical  or  similar  projects  to  other 
possible  sponsors  will  not  prejudice  its 
review  or  evaluation  by  the 
Administrator  or  experts  or  consultants 
engaged  by  the  Administrator  for  this 
purpose,  file  Grant  Application  Kit, 
identified  above  in  §  3400.4(b],  contains 
a  form  which  is  suitable  for  listing 
current  and  pending  support. 

(15)  Additions  to  project  description. 
Each  project  description  is  expected  by 
the  Administrator,  members  of  peer 
review  groups,  and  the  relevant  program 
staff  to  be  complete  in  itself.  However, 
in  those  instances  in  which  the  inclusion 
of  additional  information  is  necessary, 
the  number  of  copies  submitted  should 
match  the  number  of  copies  of  the 
application  requested  in  the  annual 
solicitation  of  proposals  as  indicated  in 
§  3400.4(a)(4).  Each  set  of  such  materials 
must  be  identified  with  the  title  of  the 
research  project  as  it  appears  in  the 
Grant  Application  and  the  name(s)  of 
the  principal  investigator(s).  Examples 
of  additional  materials  may  include 
photographs  which  do  not  reproduce 
well,  reprints,  and  other  pertinent 
materials  which  are  deemed  to  be 
unsuitable  for  inclusion  in  the  proposal. 

(16)  Organizational  management 
information.  Specific  management 
information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
prior  to  the  award  of  a  research  project 
grant  identifled  under  this  part  if  such 
information  has  not  been  provided 
previously  under  this  or  another 
program  for  which  the  sponsoring 
agency  is  responsible.  Copies  of  forms 
recommended  for  use  in  fulfilling  the 
requirements  contained  in  this  section 
will  be  provided  by  the  agency  speciHed 
in  this  part  once  a  research  project  grant 
has  been  recommended  for  funding. 

§  3400.5  Evaluation  and  disposition  of 
applications. 

(a)  Evaluation.  All  proposals  received 
from  eligible  applicants  in  accordance 
with  eligible  research  problem  or 


program  areas  and  deadlines 
established  in  the  applicable  request  for 
proposals  shall  be  evaluated  by  the 
Administrator  through  such  ofbcers, 
employees,  and  others  as  the 
Administrator  determines  are  uniquely 
qualified  in  the  areas  of  research 
represented  by  particular  projects.  To 
assist  in  equitably  and  objectively 
evaluating  proposals  and  to  obtain  the 
best  possible  balance  of  viewpoints,  the 
Administrator  shall  solicit  the  advice  of 
peer  scientists,  ad  hoc  reviewers,  and/or 
others  who  are  recognized  specialists  in 
the  research  program  areas  covered  by 
the  applications  received  and  whose 
general  roles  are  defined  in  §  3400.2(j) 
and  S3400.2(k).  Specific  evaluations  will 
be  based  upon  the  criteria  established  in 
Subpart  B,  S  3400.15,  unless  GSRS 
determines  that  different  criteria  are 
necessary  for  the  proper  evaluation  of 
proposals  in  one  or  more  specific 
program  areas,  and  announces  such 
criteria  and  their  relative  importance  in 
the  annual  program  solicitation.  The 
overriding  purpose  of  such  evaluations 
is  to  provide  information  upon  which  the 
Administrator  can  make  informed 
judgments  in  selecting  proposals  for 
ultimate  support.  Incomplete,  unclear,  or 
poorly  organized  applications  will  work 
to  the  detriment  of  applicants  during  the 
peer  evaluation  process.  To  ensure  a 
comprehensive  evaluation,  all 
applications  should  be  written  with  care 
and  thoroughness  accorded  papers  for 
publication. 

(b)  Disposition.  On  the  basis  of  the 
Administrator’s  evaluation  of  an 
application  in  accordance  with 
paragraph  (a)  of  this  section,  the 
Administrator  will: 

(1)  Approve  support  using  currently 
available  fimds, 

(2)  Defer  support  due  to  lack  of  funds 
or  a  need  for  further  evaluations,  or 

(3)  Disapprove  support  for  the 
proposed  project  in  whole  or  in  part. 

With  respect  to  approved  projects,  the 
Administrator  will  determine  the  project 
period  (subject  to  extension  as  provided 
in  §  3400.7(c))  during  which  the  project 
may  be  supported.  Any  deferral  or 
disapproval  of  an  application  will  not 
preclude  its  reconsideration  or  a 
reapplication  during  subsequent  Hscal 
years. 

§  3400.6  Grant  awards. 

(a)  General.  Within  the  limit  of  funds 
available  for  such  purpose,  the  awarding 
official  shall  make  research  project 
grants  to  those  responsible,  eligible 
applicants  whose  proposals  are  judged 
most  meritorious  in  the  armounced 
program  areas  under  the  evaluation 
criteria  and  procedures  set  forth  in  this 


part.  The  date  speciHed  by  the 
Administrator  as  the  beginning  of  the 
project  period  shall  be  no  later  than 
September  30  of  the  Federal  Hscal  year 
in  which  the  project  is  approved  for 
support  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  All  funds  granted 
under  this  part  shall  be  expended  solely 
for  the  purpose  for  which  the  funds  are 
granted  in  accordance  with  the 
approved  application  and  budget,  the 
regulations  of  this  part,  the  terms  and 
conditions  of  the  award,  the  applicable 
Federal  cost  principles,  and  the 
Department’s  “Uniform  Federal 
Assistance  Regulations”  (part  3015  of 
this  title). 

(b)  Grant  award  document  and  notice 
of  grant  award — (1)  Grant  award 
document.  The  grant  award  document 
shall  include  at  a  minimum  the 
following: 

(1)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
special  research  project  grant  under  the 
terms  of  this  part; 

(ii)  Title  of  project: 

(iii)  Name(s)  and  address(es)  of 
principal  investigator(s)  chosen  to  direct 
and  control  approved  activities; 

(iv)  Identifying  grant  number  assigned 
by  the  Department; 

(v)  Project  period,  which  specifies 
how  long  the  Department  intends  to 
support  the  effort  without  requiring 
recompetition  for  funds; 

(vi)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period: 

(vii)  Legal  authority(ies)  under  which 
the  research  project  grant  is  awarded  to 
accomplish  the  purpose  of  the  law; 

(viii)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
research  project  grant  award;  and 

(ix)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  a  particular 
research  project  grant. 

(2)  Notice  of  grant  award.  The  notice 
of  grant  award,  in  the  form  of  a  letter, 
will  be  prepared  and  will  provide 
pertinent  instructions  or  information  to 
the  grantee  which  are  not  included  in 
the  grant  award  document. 

(c)  Categories  of  grant  instruments. 
The  major  categories  of  grant 
instruments  shall  be  as  follows: 

(1)  Standard  grant.  This  is  a  grant 
instrument  by  which  the  Department 
agrees  to  support  a  speciHed  level  of 
research  effort  for  a  predetermined 
project  period  withou.  the  announced 
intention  of  providing  additional  support 
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at  a  future  date.  This  type  of  research 
project  grant  is  approved  on  the  basis  of 
peer  review  and  recommendation  and  is 
funded  for  the  entire  project  period  at 
the  time  of  award. 

(2)  Renewal  grant.  This  is  a  document 
by  which  the  Department  agrees  to 
provide  additional  funding  under  a 
standard  grant  as  specified  in  paragraph 
(c)(1)  of  this  section  for  a  project  period 
beyond  that  approved  in  an  original  or 
amended  award,  provided  that  the 
cumulative  period  does  not  exceed  the 
statutory  limitation.  When  a  renewal 
application  is  submitted,  it  should 
include  a  summary  of  progress  to  date 
under  the  previous  grant  instrument. 
Such  a  renewal  shall  be  based  upon  new 
application,  de  novo  peer  review  and 
staff  evaluation,  new  recommendation 
and  approval,  and  a  new  award 
instrument. 

(3)  Continuation  grant.  This  is  a  grant 
instrument  by  which  the  Department 
agrees  to  support  a  speciHed  level  of 
effort  for  a  predetermined  period  of  time 
with  a  statement  of  intention  to  provide 
additional  support  at  a  future  date 
provided  that  performance  has  been 
satisfactory,  appropriations  are 
available  for  this  purpose,  and 
continued  support  would  be  in  the  best 
interests  of  the  Federal  Government  and 
the  public.  It  involves  a  long-term 
research  project  that  is  considered  by 
peer  reviewers  and  Departmental 
officers  to  have  an  unusually  high 
degree  of  scientific  merit,  the  results  of 
which  are  expected  to  have  a  signiHcant 
impact  on  the  food  and  agricultural 
sciences,  and  it  supports  the  efforts  of 
experienced  scientists  with  records  of 
outstanding  research  accomplishments. 
This  kind  of  document  will  normally  be 
awarded  for  an  initial  one-year  period 
and  any  subsequent  continuation 
research  project  grants  will  also  be 
awarded  in  one-year  increments.  The 
award  of  a  continuation  research  project 
grant  to  fund  an  initial  or  succeeding 
budget  period  does  not  constitute  an 
obligation  to  fund  any  subsequent 
budget  period.  A  grantee  must  submit  a 
separate  application  for  continued 
support  for  each  subsequent  Hscal  year. 
Requests  for  such  continued  support 
must  be  submitted  in  duplicate  at  least 
three  months  prior  to  the  expiration  date 
of  the  budget  period  currently  being 
funded.  Such  requests  must  include:  an 
interim  progress  report  detailing  all 
work  performed  to  date:  a  Grant 
Application;  a  proposed  budget  for  the 
ensuing  period,  including  an  estimate  of 
funds  anticipated  to  remain  unobligated 
at  the  end  of  the  current  budget  period; 
and  current  information  regarding  other 
extramural  support  for  senior  personnel. 


Decisions  regarding  continued  support 
and  the  actual  funding  levels  of  such 
support  in  future  years  will  usually  be 
made  administratively  after 
consideration  of  such  factors  as  the 
grantee’s  progress  and  management 
practices  and  within  the  context  of 
available  funds.  Since  initial  peer 
reviews  were  based  upon  the  full  term 
and  scope  of  the  original  special 
research  grant  application,  additional 
evaluations  of  this  type  are  not 
generally  required  prior  to  successive 
years’  support.  However,  in  imusual 
cases  (e.g.,  when  the  nature  of  the 
project  or  key  personnel  change  or  when 
the  amount  of  future  support  requested 
substantially  exceeds  the  grant 
application  originally  viewed  and 
approved),  additional  reviews  may  be 
required  prior  to  approving  continued 
funding. 

(4)  Supplemental  grant.  This  is  an 
instrument  by  which  the  Department 
agrees  to  provide  small  amounts  of 
additional  funding  imder  a  standard, 
renewal,  or  continuation  grant  as 
specibed  in  paragraphs  (c)(1),  (c)(2),  and 
(c)(3)  of  this  section  and  may  involve  a 
short-term  (usually  six  months  or  less) 
extension  of  the  project  period  beyond 
that  approved  in  an  original  or  amended 
award.  A  supplement  is  awarded  only  if 
required  to  assure  adequate  completion 
of  the  original  scope  of  work  and  if  there 
is  sufficient  justification  of  need  to 
warrant  such  action.  A  request  of  this 
nature  does  not  normally  require 
additional  peer  review. 

(d)  Obligation  of  the  Federal 
Government.  Neither  the  approval  of 
any  application  nor  the  award  of  any 
research  project  grant  shall  legally 
commit  or  obligate  the  United  States  in 
any  way  to  make  any  renewal, 
supplemental,  continuation,  or  other 
award  with  respect  to  any  approved 
application  or  portion  of  an  approved 
application. 

§  3400.7  Use  of  funds;  changes. 

(a)  Delegation  of  fiscal  responsibility. 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

(b)  Change  in  project  plans.  (1)  The 
permissible  changes  by  the  grantee, 
principal  investigator(s),  or  other  key 
project  personnel  in  the  approved 
research  project  grant  shall  be  limited  to 
changes  in  methodology,  techniques,  or 
other  aspects  of  the  project  to  expedite 
achievement  of  the  projects’  approved 
goals.  If  the  grantee  and/or  the  principal 
investigator(s)  are  uncertain  as  to 
whether  a  change  complies  with  this 
provision,  the  question  must  be  referred 


to  the  Administrator  for  a  final 
determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes.  In  no  event  shall  requests  for 
such  changes  be  approved  which  are 
outside  the  scope  of  the  original 
approved  project. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
effecting  such  changes,  except  as  may 
be  allowed  in  the  terms  and  conditions 
of  a  grant  award. 

(c)  Changes  in  project  period.  The 
project  period  determined  pursuant  to 
s3400.5(b)  may  be  extended  by  the 
Administrator  without  additional 
Hnancial  support,  for  such  additional 
period(s)  as  the  Administrator 
determines  may  be  necessary  to 
complete,  or  fulHll  the  purposes  of,  an 
approved  project.  Any  extension,  when 
combined  with  the  originally  approved 
or  amended  project  period,  shall  not 
exceed  Hve  (5)  years  (the  limitation 
established  by  statute)  and  shall  be 
further  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  Department,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
a  grant  award. 

(d)  Changes  in  approved  budget.  The 
terms  and  conditions  of  a  grant  will 
prescribe  circumstances  under  which 
written  Departmental  approval  will  be 
requested  and  obtained  prior  to 
instituting  changes  in  an  approved 
budget. 

§  3400.8  Other  Federal  statutes  and 
regulations  that  apply. 

Several  other  Federal  statutes  and/ or 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  research 
project  grants  awarded  under  this  part. 
These  include  but  are  not  limited  to: 

7  CFR  part  1.1 — USDA  implementation 
of  Freedom  of  Information  Act 
7  CFR  part  3 — USDA  implementation  of 
OMB  Circular  A-129  regarding  debt 
collection 

7  CFR  part  15,  subpart  A — USDA 
implementation  of  title  VI  of  the  Civil 
Rights  Act  of  1964 
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7  CFR  part  3(WS— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e^ 
Circular  Nos.  A-102,  A-lia  A-87.  A- 
21,  and  A-122)  and  incorporating 
provisions  of  31  U.S.C  8301-8308 
(formerly,  the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977, 
Public  Law  95-224),  as  well  as  general 
policy  requirements  aj^icable  to 
recipients  of  Departmental  financial 
assistance 

7  CFR  part  3017,  as  amended — USDA 
implementation  of  Covemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Covemmentwide  Requirements  for 
Drug-Free  Woriq>lace  (Grants),  as 
amended 

7  CFR  part  3018 — ^USDA  implementation 
of  New  Restrictions  on  Lobb3ring. 
Imposes  new  prohibitions  ar^ 
requirements  for  disdosure  and 
certiBcation  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans 
29  U.S.G  794.  section  504 — 
Rehabilitation  Act  of  1973,  and  7  CFR 
part  15B  (USDA  implementation  of 
statute),  prdiibiting  discrimination 
based  upon  physical  or  mental 
handicap  in  Federally  assisted 
programs 

35  U.S.C  200  et  seq. — Bayh-Dole  Act. 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of 
small  business  firms  and  domestic 
nonproBt  organizations,  including 
universities,  in  Federally  assisted 
programs  (implementing  regulations 
are  contained  in  37  CFR  part  401). 

§  3400.9  Other  conditions. 

The  Administrator  may,  with  respect 
to  any  research  project  grant  or  to  any 
class  of  awards,  impose  additional 
conditions  prior  to  or  at  the  time  of  any 
award  when,  in  the  Administrator's 
judgment,  such  conditions  are  necessary 
to  assure  or  protect  advancement  of  the 
approved  project  the  interests  of  the 
public,  or  the  conservation  of  grant 
funds. 

Subpart  B—SctentMic  Pear  Review  of 
Research  Grant  Applications 

S  3400.10  Estabiishment  and  operation  of 
peer  review  groups. 

Subject  to  §  3400.5,  the  Administrator 
will  adopt  procedures  for  the  conduct  of 


peer  reviews  and  the  formulation  of 
recommendations  under  9  3400.14. 

93400.11  Composition  of  pear  review 
groups. 

Peer  review  group  members  will  be 
selected  based  upon  their  training  and 
experience  in  relevant  scientific  or 
tedmical  fields,  taking  into  account  the 
following  factors: 

(a)  The  levd  of  formal  scientific  or 
technical  education  by  the  individual; 

(b)  The  extent  to  which  the  individual 
has  engaged  in  relevant  research,  the 
capacities  in  which  the  individual  has 
done  so  (eg.,  principal  investigator, 
assistant),  and  the  quality  of  such 
research; 

(c)  Professional  reception  as 
reflected  by  awards  and  odier  honors 
received  horn  scientific  and  professional 
organizations  outside  of  the  Department; 

(d)  The  need  of  the  group  to  include 
within  its  membership  experts  from 
various  areas  of  specialization  within 
relevant  scientific  or  technical  fields; 

(e)  The  need  of  the  group  to  include 
within  its  membership  experts  from  a 
variety  organizational  types  (e.g.. 
universities,  industry,  private 
consultant(s))  and  geographic  locations; 
and 

(f)  The  need  of  the  group  to  maintain  a 
balanced  membership,  e.g.,  minority  and 
fenmle  representation  and  an  equitable 
age  distribution. 

§  3400.12  Conflicts  of  krterest 

Members  of  peer  review  groups 
covered  by  this  part  are  subject  to 
relevant  provisions  contained  in  Title  18 
of  the  United  States  Code  relating  to 
criminal  activity.  Department 
regulations  governing  employee 
’osponsibilities  and  conduct  (Part  O  of 
this  title)  and  Executive  Order  11222,  as 
amended 

§3400.13  AvaHabWty  of  information. 

Information  regarding  the  peer  review 
process  will  be  made  available  to  the 
extent  permitted  under  the  Freedom  of 
Information  Act  (5  U.S.C  552),  the 
Privacy  Act  (5  UJ5.C.  552a.).  and 
implementing  Departmental  regidations 
(part  1  of  this  title). 

9  3400.14  Proposal  review. 

(a)  All  research  grant  applications  will 
be  acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  the 
request  for  proposals  (e.g..  relationship 


of  application  to  research  program  area). 
Proposals  which  do  not  frill  w^in  the 
gui^ines  as  stated  in  the  annual 
request  for  proposals  will  be  eliminated 
from  competition  and  will  be  returned  to 
the  applicant  Proposals  whose  budgets 
exceed  the  maximum  allowable  amount 
for  a  particular  program  area  as 
announced  in  the  request  for  proposals 
may  be  considered  as  lying  outside  the 
guidelines. 

(b)  All  applications  will  be  carefully 
reviewed  by  the  Administrator,  qualified 
officers  or  employees  of  the  Department 
the  respective  peer  review  group,  and  ad 
hoc  reviewers,  as  required.  Written 
comments  will  be  solicited  from  ad  hoc 
reviewers  when  required,  and  individual 
written  comments  and  indepth 
discussions  will  be  provided  by  peer 

,  review  group  members  prior  to 
recommending  applications  for  funding. 
Applications  will  be  ranked  and  support 
levels  recommended  within  the 
limitation  of  total  available  funding  for 
each  research  program  area  as 
announced  in  the  applicable  request  for 
proposals. 

(c)  No  awarding  official  will  make  a 
research  project  grant  based  upon  an 
application  covered  by  this  part  unless 
the  application  has  been  reviewed  by  a 
peer  review  group  and/or  ad  hoc 
reviewers  in  accordance  with  the 
provisions  of  this  part  and  said 
reviewers  have  made  recommendations 
concerning  the  scientific  merit  of  such 
application. 

(d)  Except  to  the  extent  otherwise 
provided  by  law,  such  recommendations 
are  advisory  only  and  are  not  binding  on 
program  oncers  or  on  the  awarding 
official. 

9  3400.15  Review  criteria. 

(a)  In  carrying  out  its  review  under 
§  340ai4,  the  peer  review  group  will  use 
the  following  form  upon  which  the 
evaluation  criteria  to  be  used  are 
enumerated,  unless  pursuant  to 
9  3400.5(a),  different  evaluation  criteria 
are  sped^d  in  the  annual  solidtation 
of  pn^sals  for  a  particular  program. 

Peer  Pane!  Scoring  Form 

Proposal  Identification  No.  - 

Institution  and  Project  Title - 

L  Basic  Requirement: 

Proposal  falls  within  guidelines? - 

Yes _ No.  If  no.  explain  why  proposal 

does  not  meet  guidelines  under  comment 
section  of  this  form. 

II.  Selection  Criteria: 


1.  OveraS  scienMc  and  tectmical  quality  of  proposal . 

2.  Scientific  and  technical  qualty  of  the  approach 
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Score  1-10 

Weight 

factor 

Score  X 
weight 
factor 

Comments 

6 

5 

4.  Feasibility  of  attaining  objectives;  adequacy  of  professional  training  and  experience,  facilities  and 

Score - 

Summary  Comments - 

(b)  Proposals  satisfactorily  meeting 
the  guidelines  will  be  evaluated  and 
scored  by  the  peer  review  panel  for  each 
criterion  utilizing  a  scale  of  1  through  10. 
A  score  of  one  (1)  will  be  considered 
low  and  a  score  of  ten  (10)  will  be 
considered  high  for  each  selection 
criterion.  A  weighted  factor  is  used  for 
each  criterion. 

Done  at  Washington,  DC,  this  25th  day  of 
June  1991. 

John  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 
Service. 

[FR  Doc.  91-15593  Filed  6-28-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141, 142  and  143 
RIN  2040-AA55 
[FRL-3960-1] 

Drinking  Water;  National  Primary 
Drinking  Water  Regulations; 
Monitoring  for  Volatile  Organic 
Chemicals;  MCLGs  and  MCLs  for 
Aldicarb,  Aldicarb  Sulfoxide,  Aldicarb 
Sulfone,  Pentachlorophenol,  and 
Barium 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  In  this  notice,  EPA  is  revising 
monitoring  requirements  for  eight 
volatile  organic  contaminants  (VOCs) 
originally  promulgated  July  8, 1987.  This 
change  synchronizes  requirements  for 
these  eight  VOCs  with  monitoring 
requirements  for  VOCs  promulgated  on 
January  30, 1991  (56  FR  3526).  EPA  is 
also  promulgating  the  MCLGs  and  MCLs 
for  aldicarb,  aldicarb  sulfoxide,  aldicarb 
sulfone,  pentachlorophenol,  and  barium. 
This  Notice  also  corrects  errors  and 
clarihes  certain  issues  in  the  Hnal  rule 
promulgating  33  National  Primary 
Drinking  Water  Regulations 
promulgated  January  30, 1991  (56  FR 
3526). 

EFFECTIVE  DATE:  The  amendments  to 
§  141.6,  paragraph  (c)  of  the  table  in 
§  141.12,  and  §  141.62(b)(1)  are  effective 
July  1, 1991.  The  amendments  to 
§§  141.11(b),  141.23, 141.24, 142.57, 
143.4(b)(12)  and  (b){13),  are  effective 
July  30, 1992.  The  revisions  to 
§  141.32(e)(16),  (25)  through  (27)  and  (46); 
§  141.50(a)(15),  (b)(4),  (b)(5)  and  (b)(6); 

§  141.51(b)(3);  §  141.61(c)(2),  (c)3,  (c)(4) 
and  (c)(16);  §  141.62(b)(3)  are  effective 
January  1, 1993. 

The  barium  information  collection 
requirements  of  §  141.23  are  effective 
January  1, 1993,  if  the  information 
Collection  Request  is  cleared  by  the 
Office  of  Management  and  Budget 
(OMB).  If  not,  EPA  will  publish  a 
document  delaying  the  effective  date  of 
the  barium  information  collection 
requirements.  Otherwise,  the 
requirements  will  be  effective  when 
OMB  clears  the  request  at  which  time  a 
document  will  be  published  in  the 
Federal  Register  establishing  the 
effective  date. 

In  accordance  with  40  CFR  23.7,  this 
regulation  shall  be  considered  final 
Agency  action  for  the  purposes  of 
judicial  review  at  1  p.m..  Eastern  time  on 
July  15, 1991. 


ADDRESSES:  A  copy  of  the  public 
comments  received,  EPA  responses,  and 
all  other  supporting  documents 
(including  references  included  in  this 
notice)  are  available  for  review  at  the 
U.S.  Environmental  Protection  Agency 
(EPA),  Drinking  Water  Docket,  401  M 
Street,  SW.,  Washington,  DC  20460.  For 
access  to  the  docket  materials,  call  202- 
382-3027  between  9  a.m.  and  3:30  p.m. 
Any  document  referenced  by  an  MRID 
number  is  available  by  contacting  Susan 
Laurence,  Freedom  of  Information 
Office,  Office  of  Pesticide  Programs,  at 
703-557-4454. 

Copies  of  health  criteria,  analytical 
methods,  and  regulatory  impact  analysis 
documents  are  available  for  a  fee  from 
the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The  toll-free 
number  is  800-336-4700,  local:  703-487- 
4650. 

FOR  FURTHER  INFORMATION,  CONTACT: 

A1  Havinga,  Standards  Division,  Office 
of  Groimd  Water  and  Drinking  Water 
(WH-550),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  202/382-5555. 
General  information  may  also  be 
obtained  from  the  EPA  Drinking  Water 
Hotline.  The  toll-free  number  is  800/426- 
4791,  Alaska  and  local:  202/382-5533. 
SUPPLEMENTARY  INFORMATION: 
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I.  Statutory  Authority 

U.  Regulatory  Background 

III.  Explanation  of  Today’s  Action 

A.  VOC  Monitoring  Requirements 

1.  Standardized  Monitoring  Framework 

2.  Sampling  Points 

3.  Initial  and  Repeat  Base  Monitoring 
Requirements 

4.  Increased  Monitoring 

5.  Vulnerability  Assessments  and  Waivers 

B.  Aldicarb,  Aldicarb  Sulfoxide,  and 
Aldicarb  Sulfone 

1.  Aldicarb,  Aldicarb  Sulfoxide,  and 
Aldicarb  Sulfone  MCLGs 

2.  Aldicarb,  Aldicarb  Sulfoxide,  and 
Aldicarb  Sulfone  MCLs 

C.  Pentachlorophenol 

1.  Pentachlorophenal  MCLG 

2.  Pentachlorophenol  MCL 

D.  Barium 

1.  Barium  MCLG 

2.  Barium  MCL 

E.  1415  Variance  Option 

F.  Analytical  Methods 

G.  Corrections  to  the  January  30, 1991 
Notice 

rv.  Economic  Analysis 

A.  Regulatory  Impact 

B.  Re^atory  Flexibility  Analysis 

C.  Paper  Work  Reduction  Act 

I.  Statutory  Authority 

The  Safe  Drinking  Water  Act 
("SDWA"  or  “the  Act"),  as  amended  in 
1986  (Pub.  L  9^339, 100  Stat.  642), 


requires  EPA  to  publish  “maximum 
contaminant  level  goals"  (MCLGs)  for 
contaminants  which,  in  the  judgment  of 
the  Administrator,  “may  have  any 
adverse  effect  on  the  health  of  persons 
and  which  [are]  known  or  anticipated  to 
occur  in  public  water  systems"  (section 
1412(b)(3)(A)].  MCLGs  are  to  be  set  at  a 
level  at  which  “no  known  or  anticipated 
adverse  effects  on  the  health  of  persons 
occur  and  which  [allow]  an  adequate 
margin  of  safety"  (see  section 
1412(b)(4)). 

At  the  same  time  EPA  publishes  an 
MCLG,  which  is  a  non-enforceable 
health  goal,  it  must  also  promulgate  a 
National  Primary  Drinking  Water 
Regulation  (NPDWR)  which  includes 
either  (1)  a  maximum  contaminant  level 
(MCL),  or  (2)  a  required  treatment 
technique  (section  1401(1),  1412(a)(3), 
and  1412(b)(7)(A)).  A  treatment 
technique  may  be  set  only  if  it  is  not 
“economically  or  technologically 
feasible"  to  ascertain  the  level  of  a 
contaminant  (sections  1401(1)  and 
1412(b)(7)(A)).  An  MCL  must  be  set  as 
close  to  the  MCLG  as  feasible  (section 
1412(b)(4)).  Under  the  Act,  “feasible" 
means  “feasible  with  the  use  of  the  best 
technology,  treatment  techniques  and 
other  means  which  the  Administrator 
finds  are  available,  after  examination 
for  efficacy  under  field  conditions  and 
not  solely  under  laboratory  conditions 
(taking  cost  into  consideration)"  (section 
1412(b)(5)).  NPDWRs  also  include 
monitoring,  analytical  and  quality 
assurance  requirements,  specifically, 
“criteria  and  procedures  to  assure  a 
supply  of  driiiking  water  which 
dependably  complies  with  such 
maximum  contaminant  levels  *  *  *" 
(section  1401(1)(D)).  Section  1445  of 
SDWA  also  authorizes  EPA  to 
promulgate  monitoring  requirements. 

II.  Regulatory  Background 

On  July  8, 1987  EPA  promulgated 
NPDWRs  for  eight  volatile  organic 
contaminants  (VOC  rule,  52  FR  25690). 
On  May  22, 1989  EPA  proposed  VOC 
monitoring  requirements  for  10 
contaminants  and  MCLGs  and  MCLs  for 
38  contaminants  including  aldicarb, 
aldicarb  sulfoxide,  aldicarb  sulfone, 
pentachlorophenol,  and  barium.  The 
MCLGs  and  MCLs  for  these  five 
chemicals  were  reproposed  on  January 
30, 1991  (56  FR  3600)  at  different  levels 
due  to  information  which  was  received 
and/or  analyzed  by  the  Agency 
subsequent  to  the  May  22, 1989 
proposal. 

1110  monitoring  requirements  outlined 
in  today’s  rule  for  the  most  part  mirror 
(with  several  exceptions,  as  noted 
below)  the  VOC  requirements  published 
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oa  Jamiary  30;  1001  for  the  10  VOC*  in 
the  Phase  D  rule.  EPA  stated  in  dte 
reproposal  that  changes  to  the  proposal 
incorporated  in  the  foal  nde  swxdd 
apply  to  raomtorh^  reqakeeients  for 
both  the  10  VOCs  pronnitg^ted  January 
30;  1901  and  the  B  VCX^  inchid^  in 
today’s  nde.  This  ensores  the  snonitoring 
requirements  for  the  IB  VOCs  (the  8 
Phase  1  VOCs  and  the  10  Phase  O  VOCs) 
remain  identicaL  Consequently,  the 
changes  published  today  will  also  apply 
to  the  monitoring  requkements  for  t^  10 
Miase  D  VOCs  pubHshed  January  30, 
1991, 

in.  Explanation  of  Today*!  Actloa 

A.  VOC  Monitoring  Requirements 

1.  Standardized  Monitoring  Framework 

In  response  to  comments  received  on 
the  May  22, 1989  Phase  n  proposed  rule, 
EPA  developed  a  standarized 
monitoring  framework  to  address  the 
issues  of  complexity,  coordination 
between  various  regulations,  and 
synchonization  of  monitoring  schedules. 
I^A  stated  that  this  framework  would 
serve  as  a  guide  for  future  source- 
related  monitoring  requirements 
adopted  by  the  Agency. 

Comments  submitted  to  EPA  during 
the  comment  period  revealed  support  for 
the  standardized  monitoring  framework. 
Within  this  standardized  frameworic 
each  State  must  designate 
approximately  one-tlidrd  of  the  systems 
to  conduct  initial  monitoring  daring  each 
year  of  the  initial  compliance  period  (ke. 
one  third  in  1998,  one-third  in  1994  and 
one  third  in  1998).  This  arrangement  b 
intended  to  level  the  anticipated 
workload. 

Most  commenters  believed  that  the 
framework  does  achieve  the  goals  of 
synchronization  oi  monitoring 
schedules.  Most  comments  redved  by 
the  Agency  addressed  spedfrc  issues 
relat^  to  changes  in  the  VOC 
monitoring  requirements  and  how  the 
1987  VOC  requirements  will  be 
coordinated  with  the  I^ase  II 
requirements  promulgated  January  30. 
1991. 

The  monitoring  requirements  outlined 
in  today’s  nde  for  the  most  part  mirror 
(with  several  exceptions  as  discussed 
below)  the  VOC  requirements 
promulgated  in  January  1991  for  10 
VOCs.  EPA  stated  in  the  proposal  for 
today’s  rule  that  if  comments  and 
information  received  during  the 
comment  period  result  in  changes  to  this 
proposal,  EPA  will  promulgate  a  foal 
rule  which  will  also  apply  to  monitoring 
requirements  for  the  10  VOCs 
promulgated  on  January  30,  'This  ensures 
that  the  monitoring  requirements  for  the 
18  VOCs  (the  6  I^ase  I  and  10  Phase  II 


VOCs)  reoMitt  tdentkaL  Consequently, 
the  changes  promulgated  today  wiU  alao 
apply  to  the  monitoring  requirements  for 
the  10  VOCs  pubUshed  January  30;  1991. 

2.  Sampling  Points 

In  the  proposal  EPA  stated  that  the 
Agency  had  received  information 
suggesting  that  petroleum  and 
hazardous  material  spills  and  leaks 
have  contributed  to  drinking  water 
contamination  in  systems  using  plastic 
pipe.  EPA  stated  that  it  is  concerned 
about  this  issue  because  this 
contamination  typically  occurs  after  the 
designated  sampling  point  and 
consequently  would  not  be  detected.  As 
a  result  EPA  proposed  in  (141.24  (f)  (IJ 
and  (2)  that  “if  conditions  warrant,  the 
State  may  designate  additional  sampling 
points  within  the  distribution  system  or 
at  the  consumer’s  tap,  which  more 
accurately  determines  consumer 
exposure.” 

Most  comments  received  on  the 
proposed  change  to  the  saraplmg  points 
opposed  the  concept  Objections  raised 
by  commenters  addressed  three  major 
issues:  (1)  Whether  the  SDWA  ^nted 
EPA  the  legal  authority  to  require 
sampling  at  the  consumer’s  tap;  (2) 
permeation  of  plastic  pipe  typically 
occurs  in  service  lines  and  dius  is 
generally  within  the  consumer’s  control; 
and  (3)  die  Agency  failed  to  specify  best 
available  technology  to  addr^  this 
problem.  While  not  agreeing  with  these 
comments,  the  Agency  has  decided  to 
give  further  consideration  to  options 
addressing  the  issue  of  VOC  permeation 
of  plastic  pipe.  Accordii^iy,  has 

dropped  this  proposed  monitoring 
provision  in  the  final  rule.  As  noted 
above,  because  the  Agency  intends  that 
the  VOC  monitoring  requirements  are 
identical,  this  decision  to  withdraw  the 
changes  in  the  sampling  points  will  also 
apply  to  the  final  rule  published  January 
30, 1991.  'The  Agency  intends  to  address 
this  issue  in  a  subsequent  mlemaking 
seeking  additional  information  and 
solutions  to  Ae  permeation  issue. 

3.  Initial  and  Repeat  Base  Monitoring 
Requirements 

In  the  VOC  regulations  promulgated 
in  July  1987,  distinctions  in  base  (or 
minimum)  requirements  were  made 
between  ground  and  surface  water 
systems,  systems  which  have  more  than 
or  less  than  500  service  connections,  and 
vuinerable/non-vuliwrable  systems,  bi 
streamlining  the  requirements.  EPA 
proposed  that  all  systems  (regardless  of 
system  size)  take  four  quarteriy  samples 
each  compliance  period.  After  the  initial 
round  of  four  quarterly  samples,  all 
systems  which  do  not  detect  VOCs  in 
the  initial  round  of  quarterly  sampling 


would  moaitor  annually  begimdng  m  the 
next  calendar  year  after  quarterly 
sampling  b  coiD|)leted.  Ground  water 
systems  which  conducted  at  least  three 
years  of  animal  and/or  quarterly 
sampliag  and  did  not  detect  any  VOCs 
would  be  aUowed'to  reduce  die 
san^iting  frequency  to  a  single  sanqile 
every  time  years.  EPA  also  proposed 
that  systems  could  ^andfather  sampling 
resulb  from  the  Section  144S  monitoring 
for  unregulated  contaminants  for  the 
initial  compliance  period  even  if  only 
one  sample  rather  than  4  quarteriy 
samples  were  analyzed  in  the 
compliance  period. 

EPA  received  several  commenb 
disagreeing  with  the  requirement  that 
systems  talm  four  quart^y  samples 
during  the  initial  compliance  period. 
*111686  commenters  cited  the  regulatory 
impact  on  small  systems  and  non- 
transient  water  systems.  In  addition,  one 
commenter  suggested  that  “use”  should 
be  considered  in  determining  the  initial 
sampUng  frequency.  Another  commenter 
stated  Ifot  increasing  the  sampling 
frequency  to  annual  (rather  than  every  3 
years)  was  a  major  policy  shift  and 
would  have  an  adverse  hnpact  on  small 
systems. 

B^A  continues  to  believe  that  4 
quarteriy  samples  are  necessary  to 
establish  a  bowline  of  analytical  residts 
for  any  VOCs  which  occm  with 
sufficient  frequency.  However,  we  note 
that  because  all  systems  must  have 
completed  their  initial  round  of 
monitming  by  January  1992  under 
existing  requirements  in  1 141.24(g) 
(monitoring  for  8  regulated 
contaminants)  and  f  141.40  (monitoring 
for  unregulated  VOC  contaminanb),  the 
initial  monitoring  requiremenb  (i.e..  4 
quarteriy  sam^des)  will  only  apj^y  to 
new  systems  or  those  systems  which 
have  a  new  source.  Most  systems  will 
be  able  to  begin  annual  monitoring  in 
January  1903  if  the  initial  sampling 
results  are  grandfathered.  We  feel  that 
initial  sampling  frequency  based  upon 
“use”  is  not  practic^  or  protective  of 
public  health  because  available 
occurrence  data  indicate  that  VOCs  are 
found  in  virtually  all  geographic  areas  in 
the  United  States. 

4.  Increased  Monitoring 

In  the  1987  VOC  rule,  systems  which 
detect  VOCs  (defined  as  any  analytical 
result  greater  than  0.0005  mg/I)  were 
required  to  monitor  quarterly.  Several 
commenters  believed  that  this 
regulatory  minimum  detection  limit  was 
too  low  and  should  alternately  be  50%  or 
80%oftheMCL 

EPA  notes  that  the  0.0005  mg/I 
requirement  has  been  in  effect  since  the 
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1987  VOC  rule.  This  requirement  serves 
to  give  early  indication  that 
contamination  has  occurred  before  a 
violation  occurs.  EPA  acknowledges 
that  false  positives  might  rarely  occur 
(i.e.,  less  than  one  percent  of  the  time) 
with  a  detection  limit  of  0.0005  mg/1. 
However,  we  note  that  requirements  in 
§  141.24  (f)(13)  also  allow  the  State  to 
require  confirmation  samples  for 
positive  or  negative  results.  In  addition, 
the  State  has  the  option  to  delete  results 
of  obvious  sampling  errors.  EPA 
believes  that  States  have  sufficient 
discretion  to  address  the  issue  of  false 
positives  through  these  provisions. 

Another  commenter  argues  that 
waivers  will  be  difficult  to  obtain 
because  of  unreasonably  low  detection 
limits.  EPA  regulations  do  not  allow 
systems  which  have  detected  VOCs  to 
receive  waivers  because  even  detecting 
contamination  is  evidence  that  the 
system  is  vulnerable.  This 
contamination  should  be  further 
examined  by  additional  monitoring. 

Several  commenters  objected  to  the 
provision  which  allows  States  to  reduce 
the  sampling  frequency  of  systems 
which  detect  contamination.  One 
commenter  believed  that  this 
determination  should  not  be  made  for 
ground  water  systems  until  four  quarters 
of  monitoring  have  elapsed.  EPA 
believes  that  the  proposed  requirement 
that  the  State  determine  the  system  is 
“reliably  and  dependably”  below  the 
MCL  is  protective  of  health.  The  two 
quarter  requirement  is  sufficient  as  a 
minimum  standard  but  we  note  that 
there  may  be  situations  where 
additional  monitoring  (beyond  the  two 
quarter/four  quarter  minimum]  will  be 
necessary  to  establish  a  baseline.  In 
these  cases,  if  the  State  does  not  make 
the  “reliably  and  dependably” 
determination,  systems  will  be  required 
to  continue  to  monitor  quarterly. 

5.  Vulnerability  Assessments  and 
Waivers 

Most  commenters  agreed  with  the 
concept  of  vulnerability  assessments 
and  waivers  particularly  the  provision 
for  a  separate  vulnerability  decision  by 
consideration  of  use  and  susceptibility. 
Several  commenters  noted  that  the  shift 
of  responsibility  from  States  to  water 
systems  to  conduct  vulnerability 
assessments  could  result  in  waivers 
being  unavailable  for  small  systems. 
Several  commenters  stated  that 
additional  guidance  was  necessary  to 
ensufe  systems  know  how  to  conduct 
vulnerability  assessments. 

As  stated  in  the  proposal,  EPA  shifted 
the  responsibility  to  conduct 
vulnerability  assessments  from  States  to 
water  systems  because  we  believe  that 


these  assessments  are  part  of  the 
systems*  monitoring  responsibilities.  In 
addition,  previous  comments  indicated 
that  State  resource  constraints 
precluded  the  conduct  of  vulnerability 
assessments.  Consequently,  EPA  shifted 
the  responsibility  to  conduct 
vulnerability  assessments  to  water 
systems.  EPA  agrees  with  the 
commenters  that  additional  guidance  on 
how  to  conduct  vulnerability 
assessments  is  needed  and  is  currently 
developing  such  guidance.  This  guidance 
will  be  completed  and  made  available  to 
water  systems  and  States  prior  to  the 
compliance  period  which  begins  January 
1, 1993. 

Our  goals  are  to  efficiently  utilize 
State  and  PWS  resources  and  to  be 
consistent  with  Phase  II  monitoring 
requirements.  EPA  believes  that  today’s 
rule  furthers  these  goals. 

B.  Aldicarb,  Aldicarb  Sulfoxide  and 
Aldicarb  Sulfone 

1.  Aldicarb,  Aldicarb  Sulfoxide  and 
Aldicarb  Sulfone  MCLGs 

On  January  30, 1991  EPA  reproposed 
MCLGs  for  aldicarb,  aldicarb  sulfoxide, 
and  aldicarb  sulfone  at  0.001, 0.001,  and 
0.002  mg/kg/day.  The  MCLG  for  each  of 
the  three  chemicals  was  based  on  a 
revised  RID  adopted  in  August  1990  that 
reflected  non-cancer  endpoints  of 
toxicity,  cholinesterase  inhibition 
(ChEI),  and,  for  the  parent  compound 
(aldicarb),  clinical  signs  in  animals  (soft 
mucoid  stool  and  diarrhea)  and  humans 
(nausea,  vomiting  and  diarrhea  in  some 
sensitive  individuals  were  noted  in 
epidemiological  data).  Cancer 
classffication  is  Group  D  (inadequate 
human  evidence  of  carcinogenicity). 

Public  Comments 

EPA  has  previously  addressed  the 
public  comments  received  in  response  to 
the  proposals  of  November  13, 1985  and 
May  22, 1989  in  the  Federal  Register 
notice  of  January  30, 1991  (56  FR  3600). 
Four  commenters  responded  to  the 
January  1991  proposal.  One  commenter 
argued  that  EPA’s  RfD  of  0.0002  mg/kg/ 
day  used  in  developing  the  proposed 
aldicarb  MCLG  is  legally  and 
scientiHcally  unsupportable.  In  support 
of  this  position,  the  commenter  cited  the 
May  23, 1990  recommendation  of  the 
joint  study  group  of  the  Agency’s 
Science  Advisory  Board  and  Scientific 
Advisory  Panel  (SAB/SAP)  that  ChEI  is 
not  an  adverse  effect  and  therefore 
should  not  be  the  basis  of  EPA 
regulation  for  aldicarb.  One  commenter 
advised  that  the  Agency  establish  the 
MCLG  and  MCL  for  aldicarb  and  the 
sulfoxide  metabolite  based  on  the 
Haines  (1971)  human  study.  This 


commenter  suggested  using  the  NOAEL 
for  clinical  signs  in  this  study,  0.05  mg/ 
kg.  and  a  10-fold  uncertainty  factor  (Ul^ 
to  establish  the  MCLG.  For  aldicarb 
sulfone,  this  commenter  indicated  that 
the  lowest  dose  tested  in  the  one-year 
dog  feeding  study  (Hazleton  Labs,  1987), 
0.11  mg/kg/day,  is  the  NOAEL  and 
should  be  used  with  a  10-fold  UF  to 
establish  the  MCLG  for  aldicarb  sulfone. 

Two  additional  commenters  agreed 
with  the  position  expressed  by  the  first 
commenter  relative  to  the  SAB/SAP 
recommendation  on  ChEI  as  only  a 
marker  of  exposure,  and  that  the  Agency 
should  not  lower  the  RfD  for  aldicarb. 
However,  one  of  these  two  commenters 
noted  that  the  MCLG  should  be  based 
on  child  exposure. 

A  fourth  commenter  indicated  that  the 
reproposed  MCLGs  for  aldicarb, 
aldicarb  sulfoxide,  and  aldicarb  sulfone, 
based  on  the  revised  RfD  of  0.0002  mg/ 
kg/day,  may  not  provide  a  sufficient 
margin  of  safety  against  acute  toxic 
symptoms  in  the  general  population  at 
levels  as  low  as  0.0011  mg/kg/day. 

The  first  commenter  also  noted  that 
establishing  an  MCLG  based  on  ChEI  is 
inconsistent  with  the  Agency  regulation 
for  fluoride  and  silver. 

Response  to  Public  Comments 

Aldicarb  and  aldicarb  sulfoxide.  The 
Agency  reproposed  an  MCLG  of  0.001 
mg/1  for  aldicarb  and  aldicarb  sulfoxide 
based  on  a  revised  RfD  of  0.0002  mg/kg/ 
day  (July,  1990),  as  described  in  the 
January  30, 1991  Notice  (56  FR  3604). 

This  RfD  was  based  on  clinical  effects 
and  cholinesterase  inhibition  (ChEI)  in 
animals  and  humans  following  exposure 
to  aldicarb.  The  Agency  sought  public 
comment  on  considering  both  clinical 
signs  and  ChEI  in  setting  the  RfD  and,  in 
turn,  the  MCLG. 

Many  of  the  studies  considered  in  the 
risk  assessment  for  both  aldicarb  and 
aldicarb  sulfoxide  reported  ChEI  in 
exposed  humans  or  animals. 
Consideration  of  blood  ChEI  as  an 
adverse  eflect  has  been  and  remains 
controversial  among  the  scientific 
community.  ChE  may  be  significantly 
inhibited  in  the  blood  without  apparent 
signs  of  impaired  function,  histological 
damage  or  other  clinical  effects  in 
exposed  individuals.  There  are 
instances,  though,  where  low  levels  of 
ChEI  are  observed  along  with  clinical 
manifestations.  A  more  detailed 
discussion  of  the  levels  of  ChEI  for  the 
studies  considered  in  the  risk 
assessment  of  aldicarb  and  its  sulfoxide 
is  given  in  the  January  30, 1991  Notice. 

The  Agency  agrees  with  the  public 
comments  in  that  blood  ChEI  can  be 
considered  as  a  biomarker  of  exposure. 
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However,  to  be  protective  of  public 
health,  the  Agency  considers  that  ChEl 
can  not  be  totally  discounted  in  the  risk 
assessment  for  aldicarb,  aldicarb 
sulfoxide,  and  aldicarb  sulfone.  The 
Agency  is  currently  evaluating  the 
correlation  between  ChEI  and  clinical 
signs  of  toxicity.  If  the  conclusions  of 
this  evaluation  alter  the  basis  presented 
for  the  MCLG  in  this  notice,  then  the 
Agency  will  initiate  a  process  for 
determining  whether  the  MCLG  should 
be  revised.  Thus,  after  consideration  of 
public  comments,  the  Agency  has 
decided  to  base  the  final  MCLG  for 
aldicarb,  aldicarb  sulfoxide,  and 
aldicarb  sulfone,  on  clinical  signs.  EPA 
will  continue  to  examine  the  relevance 
of  using  ChEI  in  establishing  an  MCLG. 
Over  a  period  of  time  this  effort  is 
expected  to  resolve  the  questions 
related  to  the  signiHcance  of  ChEI. 

Because  the  controversy  has  not  yet 
been  fully  resolved,  EPA  developed  an 
alternative  approach  for  setting  the 
MCLG,  using  clinical  signs. 

Since  both  the  Agency-verified  RfD 
and  the  alternative  derivation  of  the 
MCLG  result  in  an  MCLG  value  of  0.001 
mg/1,  the  Agency  is  promulgating  the 
MCLG  at  this  level.  An  MCLG  of  0.001 
mg/1  will  be  sufficiently  protective  of 
public  health. 

The  final  MCLG  of  0.001  mg/1  is  based 
on  signs  of  clinical  toxicity  in  dogs  and 
humans  exposed  to  aldicarb.  The 
quantitative  assessment  stems  from  a 
no-effect  level  for  clinical  effects  of  0.02 
mg/kg/day  as  determined  in  a  1-year 
dog  study  (Hazelton  Labs.  Inc.,  1988).  At 
higher  doses,  effects  such  as  diarrhea 
and  soft  stools  were  observed.  The 
Agency  has  determined  that  these  signs 
are  representative  of  clinical  signs  of 
toxicity.  In  keeping  with  general  Agency 
practice  (56  FR  3532),  an  uncertainty 
factor  of  100  was  used  to  account  for  a 
no-effect  level  fi’om  an  animal  study  that 
considers  intra-  and  interspecies 
differences  in  response  to  toxicity.  The 
resulting  value,  0.0002  mg/kg/day,  is 
numerically  the  same  as  the  RfD  which 
considers  both  clinical  effects  and  ChEI. 
This  was  adjusted  by  the  assumption  of 
a  70  kg  adult  drinking  an  average  of  2 
liters  water  per  day  and  a  relative 
source  contribution  of  20%  to  yield  an 
MCLG  of  0.001  mg/1. 

The  no-effect  level  of  0.02  mg/kg/day 
and  resulting  MCLG  of  0.001  mg/i  is 
supported  qualitatively  by  a  controlled 
human  study  (Haines.  1971)  and  takes 
into  consideration  the  observation 
reported  in  the  Goldman  study  (1990).  In 
the  Haines  study,  no  significant  clinical 
effects  were  observed  in  four  healthy 
males  given  doses  of  0.025  or  0.05  mg/ 
kg/day.  A  higher  dose  of  0.1  mg/kg/day 
resulted  ir  neurological  effects.  The  no¬ 


effect  level  of  0.05  mg/kg/day  was  not 
used  as  the  sole  basis  for  the  MCLG 
because  of  the  limited  scope  of  the  study 
such  that  a  sensitive  population  may  not 
have  been  studied,  and  the  narrow 
range  between  the  no-effect  level  and 
the  effect  level.  Moreover,  Goldman  et 
al.  reported  clinical  effects  at  estimated 
doses  lower  than  those  reported  by 
Haines. 

Goldman  el  al.  reported  clinical 
effects  in  humans  (including  women  and 
children)  following  three  separate 
incidents  involving  aldicarb /aldicarb 
sulfoxide  in  California.  Exposure  to 
aldicarb  sulfoxide  fi'om  the 
contaminated  watermelons  and 
cucumbers  were  estimated  to  range  from 
0.002  to  0.08  mg/kg  body  weight.  A  low 
effect  level  for  clinical  effects  was 
estimated  at  0.002  mg/kg.  This  study  is 
not  used  as  the  sole  basis  for  the  MCLG. 
however,  since  the  authors  noted  that 
the  dosage  calculations  were  uncertain 
and  because  of  the  wide  range  of  human 
sensitivity  demonstrated  by  these 
individuals.  The  authors  relied  on  self- 
reports  of  food  consumption,  estimates 
of  weight  consumed  and  estimates  of 
body  weight. 

Although  each  of  the  studies  has 
limitations,  as  described  above,  the 
Agency  has  determined  that  the  dog  and 
human  studies  taken  together  support 
the  calculation  of  an  MCLG  of  0.001 
mg/1. 

In  summary,  the  Agency  is 
promulgating  an  MCLG  of  0.001  mg/1  for 
aldicarb  and  aldicarb  sulfoxide  based 
on  a  weight  of  evidence  of  clinical  signs 
of  toxicity  observed  in  humans  and 
animals. 

Aldicarb  sulfone. 

The  Agency  reproposed  an  MCLG  of 
0.002  mg/L  for  aldicarb  sulfone  in  the 
January  30, 1991  notice.  This  level  was 
based  on  a  no-observed-adverse-effect 
level  for  ChEI  in  blood  of  0.1  mg/kg/day 
and  an  uncertainty  factor  of  300. 
Information  on  clinical  effects  in  the 
study  was  not  reported. 

Aldicarb  sulfone  is  considered  less 
toxic  than  the  parent  based  on  a  25-fold 
difference  in  acute  toxicity;  the  LDso  for 
the  sulfone  is  25  mg/kg/day  compared 
to  the  LDso  for  aldicarb  of  1  mg/kg/day . 
No  data  are  available  to  determine 
clinical  effects  or  chronic  toxicity 
associated  with  exposure  to  aldicarb 
sulfone.  As  stated  above,  the  Agency  is 
currently  evaluating  the  correlation 
between  ChEI  and  clinical  signs  of 
toxicity.  Thus,  the  Agency  will  not  use 
the  MCLG  of  0.002  mg/L  proposed  for 
the  sulfone  in  the  reproposal.  Rather,  to 
be  protective  of  public  health,  the 
Agency  is  promulgating  the  MCLG  of 
0.001  mg/L  established  for  aldicarb  and 


aldicarb  sulfoxide,  based  on  clinical 
signs  of  toxicity  as  a  surrogate  for  the 
sulfone.  If  the  conclusions  of  the  Agency 
evaluation  of  ChEI  alter  the  basis  for  the 
MCLG,  then  the  Agency  will  initiate  a 
process  for  determining  whether  the 
MCLG  for  aldicarb  sulfone  should  be 
revised. 

In  summary,  the  Agency  is 
promulgating  an  MCLG  of  0.001  mg/1  for 
aldicarb  sulfone. 

2.  Aldicarb,  Aldicarb  Sulfoxide,  and 
Aldicarb  Sulfone  MCLs 

The  proposed  MCLs  for  aldicarb, 
aldicarb  sulfoxide,  and  aldicarb  sulfone 
were  based  upon  an  analysis  of  several 
factors  including:  (1)  The  effectiveness 
of  the  best  available  technology  (BAT — 
granular  activated  carbon)  in  removing 
aldicarb,  aldicarb  sulfoxide,  and 
aldicarb  sulfone  to  levels  at  or  below 
the  proposed  MCLs  of  0.003  mg/1;  (2)  the 
feasibility  (including  costs)  of  applying 
BAT  for  large  systems.  EPA  estimated 
that  the  cost  to  remove  aldicarb, 
aldicarb  sulfoxide  and  aldicarb  sulfone 
using  GAC  to  be  $10-14  per  household 
and  thus  feasible;  and  (3)  the 
performance  of  analytical  methods  as 
reflected  in  the  practical  quantification 
level  (PQL)  for  each  contaminant.  In  the 
proposed  notice  EPA  stated  that  data 
from  Water  Supply  Studies  showed  that 
the  PQLs  for  aldicarb,  aldicarb 
sulfoxide,  and  aldicarb  sulfone  could  be 
set  at  0.003  mg/1  by  broadening  the 
acceptance  limits  to  ±55%. 

The  pivotal  comments  concerned 
establishing  the  PQL  for  aldicarb, 
aldicarb  sulfoxide,  and  aldicarb  sulfone. 
One  commenter  noted  that  Water 
Supply  Studies  #22-25  which  were  used 
to  calculate  the  PQL  did  not  “bracket" 
the  proposed  levels.  This  commenter 
noted  that  the  lowest  levels  in  Water 
Supply  Studies  #22-25  were  0.00947  mg/ 

1  for  aldicarb,  0.00867  mg/1  for  aldicarb 
sulfoxide,  and  0.00833  mg/1  for  aldicarb 
sulfone.  Several  commenters  objected  to 
EPA’s  adjustment  of  PQL  acceptance 
limits  to  achieve  lower  MCLs.  These 
commenters  noted  that  the  usual  Agency 
practice  is  to  use  ±  20%  or  ±  40%  of  the 
true  value.  These  commenters  objected 
to  the  Agency’s  broadening  the 
acceptance  limits  to  ±  55%  arguing 
instead  that  EPA  should  use  a  single 
fixed  acceptance  limit. 

After  considering  the  comments.  EPA 
decided  to  revisit  the  rationale  on  which 
the  PQLs  were  based.  As  a  result,  the 
Agency  concluded  that  the  elements  of 
the  rationale  that  involve''  extrapolating 
data  were  inappropriate  for  this 
compound. 

EPA  set  the  proposed  PQLs  of  0.003 
mg/1  by  extrapolating  from  the  lowest 
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levels  in  Water  Supply  Studies  ^22r-25 
to  the  point  at  whi^  7S  pocent  of  the 
partictpattng  laboratories  would  be  able 
to  analyze  within  +55  percent  of  the 
true  value.  EPA  used  tlds  extrapolation 
technique  because  the  Water  Supply 
Studies  #22-25  study  designs  did  not 
include  the  levels  of  concern.  i.e., 
MCLGs  of  aool  and  0.002  mg/1  proposed 
in  the  January  1991  Notice  (56  FR  3606). 

The  existing  Water  Supply  Studies 
were  designed  to  provide  data  lor 
assessment  of  laboratory  performance 
at  levels  of  concern  which  were  higher 
(i.e.,  MCLGs  of  0.009  mg/1  proposed  in 
November  1985  (50  FR  46986)  and  aoi 
and  OiM  mg/1  proposed  m  May  1989  (54 
FR  22080)).  In  this  case,  the  levels 
rv^uated  in  the  Water  Stq>ply  Studies 
were  above  the  toxicologi^  levels  of 
noRcem  (0JX)1  mg/l)  for  aldicarb, 
aldicaib  sulfoxide  and  al^carb  sulfone 
as  proposed  in  January  1991.  For  this 
reason  we  decided  to  use  an  alternate 
procedure  for  setting  the  PQL  for 
aldicarb,  which  sets  the  PQL  at  five 
times  the  inteiiaboratory  method 
detectkm  limit  (IMDL),  was  first 
discussed  in  setting  the  MCL  f(»r  vinyl 
chloride  (52  FR  25890,  July  1987).  This 
procedure  is  used  to  set  the  PQL  when 
there  is  not  water  supply  study  data  at 
the  level  of  concern  or  when  the  usual 
proceedure  would  result  in  a  PQL  which 
poses  a  greater  than  10-4  cancer  risk. 

The  aldicarb.  aldicarb  sulfoxide  and 
aldicarb  sulfone  PQLs  were  determined 
using  the  range  of  5  to  10  times  the 
IMDL  The  PQLs  of  0X103.  Oj004  and  0.002 
mg/l  for  aldicarb,  aldicarb  sulfoxide  and 
aldicarb  sulfone.  respectively,  are  based 
on  the  lower  factm*  of  5  times  fire 
respective  IMDLs  (i.e..  0.0005. 0i)008  and 
0.0003  mg/l).  EPA  has  previously  stated 
(i.e.,  EDB  (56  FR  3526))  that  the  use  of  5 
times  the  IMDL  instead  of  10  times  the 
MDL  to  set  the  PQL  may  be  appropriate 
when  other  considerations  suggest  the 
PQL  should  be  lower  (t.e..  where  there  is 
a  lad(  of  performance  evaluation  data  at 
the  level  of  concern  for  a  particular 
contaminant).  In  the  case  of  aldicarb 
and  its  metabolites,  the  Agency  has 
decided  to  base  the  PQL  on  5  times  the 
IMDL  because  (a)  it  is  feasible  and  (b)  it 
is  closer  to  the  MCLG  than  the  10 
multiplier. 

The  validation  study  for  Method  531.1 
(the  approved  method  for  the  aldicarbs) 
provides  evidence  that  a  PQL  of  3X)  mg/l 
is  adiievable  for  aldicarb.  The  design 
for  this  study  is  comparable  to  that  of 
the  Water  Supply  Studies  (Le..  unknown 
concentrations,  reagent  grade  water, 
collaborative).  The  level  of  0XX)3  mg/l 
(3.24  fig/l  was  analyzed  for  aldicarb  in 
the  study  and  resulted  in  good  precision 
and  accuracy  with  a  mean  recovery  of 


3.24  fig/1  and  a  standard  deviation  of 
0.33  p^l.  Results  of  analyses  for 
aldicarb  8ulfo3dde  and  aldicarb  sulfone 
also  had  good  precision  and  accuracy 
but  the  levels  analyzed  were  at  levels  of 
6.40  and  6.44  pg/1.  respectively.  EPA 
believes  that  thirae  method  validation 
results  give  additional  support  for  the 
PQLs. 

EPA  recognizes  that,  at  the  PQL  levels 
chosen,  slightly  less  jnecision  ai^ 
accuracy  will  occur.  However.  EPA 
believes  that  it  is  ai^ropriate  to  accept 
less  precision  in  order  to  obtain  more 
stringent  levels  of  control.  Because  of 
the  lack  of  performance  evaluation 
studies  at  the  MCLG,  the  acceptance 
limits  for  aldicarb,  aldicarb  sulfoxide 
and  aldicarb  sulfone  will  be  based  on 
two  standard  deviations  using  Water 
Supply  Study  statistics.  EPA  will 
reevaluate  this  when  it  acquires  the 
appropriate  data  at  levels  below  or  at 
the  PQLs,  from  ongoing  Water  Supply 
Study  data  to  assess  "fixed  triie  value" 
acceptance  limits.  EPA  also  believes 
that  the  precision  and  accuracy  at  these 
levels  will  improve  after  more  use  of  the 
relatively  new  methodology. 

EPA  has  examined  the  health  risks  of 
setting  the  MCLs  above  the  MCLGs  of 
0.001  mg/l.  Children  are  the  most 
sensitive  population  for  these 
compounds.  However,  a  child  likely 
would  not  consume  a  whole  liter  at  one 
time.  More  typically  children  consume 
water  throughout  the  day  and  this  would 
mitigate  against  adverse  effects  at  the 
MCLs  and  below.  Hie  adverse  effects  of 
aldicarb  are  thought  to  be  reversible 
within  4  to  6  hours  at  higher  levels  of 
exposure.  Therefore,  EPA  believes  that 
the  MCLs  of  0.003  mg/l  for  aldicarb, 
^0.004  mg/l  for  aldicarb  sulfoxide  and 
0.002  mg/l  for  aldicarb  sulfone  are 
protective  for  children.  Until  the 
analytical  chemistry  and  laboratory 
performance  improve,  EPA  believes  the 
MCLs  for  aldicarb,  aldicarb  sulfoxide, 
and  aldicarb  sulfone  are  set  at  the 
lowest  level  feasible.  Consequently,  for 
the  reasons  cited  above  die  MCL  for 
aldicarb,  aldicarb  sulfoxide  and  aldicarb 
sulfone  are  established  at  0.003  mg/l, 
0.004  mg/l  and  0M2  mg/l  respectively. 

C.  PentachJorophenol 
1.  Pentachlorophenol  MCLG 

On  January  30. 199L  EPA  proposed  an 
MCLG  of  zero,  based  on  a  drinking 
water  contaminant  classification  of 
Category  I  for  pentachlorophenol  (PCP). 
This  proposal  was  based  on  the 
classification  of  PCP  as  a  (Hass  B2 
carcinogen  under  EPA's  cancer 
classification  system  (Le..  probaUe 
human  carcinogen).  EPA.  hi  reaching  the 
B2  classification,  determined  that  there 


is  sufficient  evidence  of  carcinogenicity 
for  pentachlorophenol  fitnn  animal 
stupes.  This  decision  was  supported  by 
the  Science  Advisory  Board  in  April 
1990.  Two  grades  of  pentachlon^beitoi 
(purified  commercial  and  technical 
grades)  both  induced  multi|de  tumor 
types  at  different  dose  levels  in  male 
and  female  mice. 

Summary  of  Comments 

Three  organizations  submitted 
comments  on  the  Agmicy’s  carcinogen 
classification  for  PCP.  All  three 
commenters  believe  that  the 
carcinogenic  evidence  from  animal 
studies  is  limited.  These  commenters 
argued  that  PCP  should  be  classified  in 
Class  C  (with  an  MCLG  of  0.2  mg/l), 
based  on  a  National  Toxicology  Program 
bioassay  which  detected  a  response  in 
only  one  species  of  B6C3P1  mice.  These 
commenters  cited  other  negative  rodent 
studies.  One  commenter  calculated  the 
cancer  risk  and  claimed  that  EPA 
overestimated  the  cancer  risk  by  a 
factor  of  10. 

EPA’s  Response  to  the  Comments 

After  careful  review  of  the  comments, 
EPA  reaffirmed  that  pentachlorophenol 
should  be  classified  as  B2  carcinogen 
(probable  human  carcinogen).  The 
studies  cited  by  the  commenters  were 
previously  considered  by  the  Agency 
and  no  new  information  was  provide 
by  the  commenter. 

EPA's  B2  classification  is  based  on 
inadequate  human  data  and  sufficient 
evidence  of  carcinogenicity  in  animals: 
statistically  significant  increases  in  the 
incidences  of  multiple  biologically 
significant  tumor  tjqjes  (hepatocellular 
adenomas  and  carcinomas,  adrenal 
medulla  pheochromocytomas  and 
malignant  pheochromocytomas.  and/or 
hemangiosarcomas  and  hemangiomas) 
in  one  or  both  sexes  of  B6C3F1  mice 
using  two  different  preparations  of 
pentachlorophenol.  In  addition,  a  high 
incidence  of  two  imcommon  tumors 
(hemangiomas /hemangiosarcomas  and 
adrenal  medulla  pheochromocytomas) 
was  observed  with  both  preparations. 
This  classification  is  supported  by 
mutagenicity  data,  which  provide  some 
indication  that  PCP  has  clastogenic 
potential. 

Several  studies  in  rodents  cited  by 
commenters  were  unable  to  demonstrate 
the  carcinogenicity  of  PCP.  However, 
these  studies  were  all  judged  by  EPA  to 
be  limited  and  not  useful  for  drawing 
condusions  concerning  the 
carcinogenicity  of  PCP.  The  study 
reported  by  Innes  et  aL  (1989)  us^  only 
one  dose  with  an  insufficient  number 
animals.  The  study  by  Catilina  (1981) 
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used  an  inappropriate  route  of 
administration  with  only  one  dose,  and 
there  was  excessive  mortality.  The 
study  by  Schwetz  et  al.  (1978)  used  an 
inadequate  number  of  animals,  and  it  is 
not  clear  whether  the  maximum 
tolerated  dose  (MTD)  had  been  met 
Finally,  the  dose  level,  frequency  and 
duration  of  exposure  were  limited  in  the 
study  by  Boutwell  and  Bosch  (1959). 

In  quantifying  the  cancer  risk,  EPA 
used  pooled  tumor  incidence  of 
hemangiosarcoma/hemangioma, 
pheochromocytomas  and  liver  neoplasm 
in  the  female  mice  to  obtain  a  slope 
factor  of  0.12  per  (mg/kg)  /day.  This 
slope  factor  results  in  a  unit  risk  of  3  X 
lO'^per  (p'g/l).  This  means  an  adult 
person  who  drinks  2  liters  of 
contaminated  water  per  day  for  life  (70 
years],  is  expected  to  have  an  upper 
bound  cancer  risk  of  3  in  a  million  at  a 
concentration  of  1  ^g/  1  water.  Thus,  at 
the  proposed  MCL  of  1  fig/\,  the  upper 
bound  risk  of  cancer  is  within  the  10~*  to 
10“ ‘range.  The  statement  in  the  January 
30  Federal  Register  (page  3608)  that  “A 
cancer  unit  risk  estimate  of  4.76  E-08 
cases/person  (/ig/1)  /yr"  should  be 
deleted. 

EPA  Conclusion 

EPA  reaHlrms  the  Class  B2 
classiHcation  for  pentachlorophenol  and 
places  pentachlorophenol  in  drinking 
water  contaminant  Category  I. 
Consequently,  the  MCLG  is  set  at  zero. 

2.  Pentachlorophenol  MCL 

The  proposed  MCL  for 
pentachlorophenol  was  based  upon  an 
analysis  of  several  factors  including:  (1) 
The  effectiveness  of  the  best  available 
technology,  granular  activated  carbon, 
in  reducing  influent  concentrations  to 
the  proposed  MCL  of  0.001  mg/1  or  less; 
(2)  the  feasibility  (including  costs)  of 
applying  BAT  for  large  systems  at 
approximately  $10  per  household  per 
year;  (3)  the  performance  of  available 
analytical  methods  as  reflected  in  the 
PQL  Data  from  Water  Supply  Studies 
#22-25  indicated  that  the  PQL  could  be 
established  at  0.001  mg/1  with  an 
acceptance  limit  of  *  50%;  and  (4) 
coparison  of  the  individual  lifetime 
carcinogenic  risk  of  3  X  10“*for  the 
MCL  to  EPA’s  target  risk  range  of  10“  ‘  to 
10“  •.  EPA  requested  comment  on 
whether  the  MCL  should  be  established 
at  a  level  below  the  10“*risk  level. 

EPA  received  numerous  comments  on 
the  PQL  Commenters  noted  (1)  that  EPA 
failed  to  identify  the  procedures  it  used 
to  derive  the  PQL  (2)  that  EPA 
underestimated  the  analytical 
variability  at  the  MCL  and  (3)  that  the 
proposed  MCL  will  yield  unacceptably 
large  laboratory  performance 


variability.  Several  organizations 
commented  on  the  question  of  whether 
the  PQL  should  be  established  at  a  level 
below  the  10/— 6/  risk  range.  These 
commenters  stated  that  health  risk 
should  not  be  part  of  the  PQL 
determination.  Several  commenters 
noted  that  EPA  has  yet  to  establish  a 
consistent  approach  to  establishing 
PQLs.  These  conunenters  stated  that  the 
PQL  should  be  determined 
independently  and  not  set  to  achieve  an 
MCL  that  is  within  EPA’s  acceptable 
risk  range.  Several  commenters  stated 
that  they  do  not  favor  development  of 
MCLs  below  the  10/— 6/  risk  range.  One 
commenter  argued  that  EPA  should 
establish  the  MCL  at  the  10/— 6/  risk 
range  (i.e.,  0.0003  mg/1). 

The  procedures  EPA  used  to  establish 
the  PQL  for  pentachlorophenol  are 
similar  to  those  used  in  the  PQL 
assessments  for  prior  regulated 
contaminants,  i.e.,  the  eight  VOCs  on 
July  8, 1987  (52  FR  25690)  and  33 
pesticides,  VOCs  and  lOCs  on  January 
30, 1991  (56  FR  3526).  The  procedures 
EPA  uses  to  establish  PQLs  are 
described  in  the  July  8, 1987  Notice  on 
pp.  25699-25700.  EPA  believes  that  its 
establishment  of  the  pentachlorophenol 
PQL  is  consistent  w'ith  its  policy  as 
articulated  in  those  prior  Notices. 

As  stated  in  the  January  1991 
proposed  rule,  EPA  in  May  1989 
estimated  the  PQL  to  be  0.001  mg/1, 
which  was  based  on  10  times  the  IMDL 
because  of  the  lack  of  Water  Supply 
Study  data.  EPA  has  previously  used 
this  estimation  technique  for  several 
contaminants.  This  level  is  typically  a 
higher  level  than  the  MDL  and 
represents  a  practical  and  routinely 
achievable  level  with  reasonable 
certainty  that  the  reported  value  is 
reliable.  EPA  subsequently  received  and 
analyzed  Water  Supply  Study  data  to 
determine  the  proposed  PQL  with 
accompanying  acceptance  limits. 

Bas^  on  our  reanalysis  of  the  Water 
Supply  Study  data,  the  Agency 
concluded  that  the  data  did  not  support 
the  proposed  PQL  of  0.0001  mg/1.  'This 
was  evident  by  the  erratic  laboratory 
performance  for  concentrations  that 
were  less  than  0.0001  mg/1. 

Consequently,  a  revised  PQL  was 
assessed  using  the  procedures  described 
above.  The  pentachlorophenol  PQL  is 
based  upon  the  results  of  EPA  and  State 
laboratory  data  from  Water  Supply 
Studies  #22-25.  EPA  calculated  the  -50 
percent  acceptance  limits  (i.e.,  true 
value  of  the  sample  ±50  percent)  based 
upon  these  Water  Supply  Study 
statistics.  'The  “plus  or  minus  percent  of 
the  true  value”  acceptance  limits  were 
derived  taking  into  consideration  the 
expected  precision  and  accuracy.  This 


range  closely  approximates  the  95 
percent  conffdence  limit  estimated  from 
the  regression  equation  determined  from 
the  Water  Supply  Study  data.  EPA 
believes  a  PQL  is  achievable  if  the 
Water  Supply  Studies  show  that  more 
than  75  percent  of  the  laboratories  are 
within  the  target  range.  In  the  case  of 
pentachlorophenol,  the  PQL  was  set  at  a 
concentration  where  at  least  75  percent 
of  the  EPA  and  State  laboratories  were 
within  the  speciHed  acceptance  range.  A 
plot  of  the  percent  of  laboratories 
passing  (within  the  ^50  percent 
acceptance  range)  versus  true 
concentration  of  die  samples 
demonstrated  that  the  PQL  should  be  set 
at  0.001  mg/1.  EPA  subsequently 
included  data  from  Water  Supply 
Studies  #26  and  #27  in  its  analysis. 
These  data  confirm  that  concentrations 
equal  to  or  greater  than  the  PQL  of  0.001 
mg/1  with  an  acceptance  limit  of  ±50 
percent  provides  a  performance  target 
for  laboratories  that  is  achievable  by  75 
percent  of  the  EPA  and  State 
laboratories. 

Several  commenters  noted  that  a  ^50 
percent  acceptance  limit  will  result  in 
unacceptable  analytical  variability 
among  laboratories.  These  commenters 
argued  that  EPA  must  establish  a  lower 
fixed  acceptance  range  (i.e.,  ±20%  or  ± 
40%).  Though  EPA  agrees  with  these 
commenters  that  a  single  fixed 
acceptance  limit  is  desirable,  EPA  has 
not  established  these  limits  because  (1) 
many  of  the  methods  are  relatively  new 
and  require  sophisticated  equipment 
and  highly  trained  analysts  which  still 
results  in  variable  laboratory 
performance  and  (2)  the  analysis  of 
Water  Supply  Study  data  demonstrates 
that  laboratory  performance  can  in  fact 
vary  for  some  of  the  contaminants.  As 
laboratories  gain  experience  with  the 
instrumentation  and  methodology,  EPA 
anticipates  improvements  in  laboratory 
performance.  EPA  is  continually 
evaluating  ongoing  Water  Supply  Study 
data  as  it  becomes  available.  These 
evaluations  help  determine  whether  the 
acceptance  limits  for  regulated 
contaminants  should  be  amended  as 
laboratory  performance  improves. 

As  indicated  previously,  several 
commenters  stated  that  they  do  not 
favor  establishing  MCLs  below  lO/— 6/ 
risk.  This  view  is  consistent  with  the 
Agency’s  policy  of  setting  drinking 
water  standards  within  the  lO/— 4/  to 
10/— 6/  lifetime  risk  range.  In  response 
to  the  commenter  who  supported  setting 
the  MCL  for  PCP  at  0.0003  mg/I  (i.e.,  10/ 
—6/  lifetime  risk),  we  note  this 
regulatory  level  is  not  feasible  at  this 
time  because  it  is  less  than  the  PQL  of 
0.001  mg/1. 
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D.  Barium 
1.  Barhun  MCLG 

In  May.  1989  EPA  proposed  an  MCLG 
of  5  mg/1  based  upon  the  Wones  et  al. 
(1987)  human  clinical  study  which  failed 
to  detect  adverse  effects  at  10.0  mg/l. 
EPA  applied  an  uncertainty  factor  of  2 
to  derive  an  MCXG  of  5  m^l. 
Subsequent  to  the  May.  1909  proposal, 
the  Agency  adopted  an  RfD  of  0.07  mg/ 
kg/day  which  was  based  on  the  Wones 
1990  study  (an  update  of  the  Wones  1987 
study).  This  RfD  was  adjusted  for  the 
use  of  1.5  liters  per  day  in  the  study  by 
using  a  NOAEL  (rf  7.5  mg/l  rather  than 
the  prc^iosed  lOi)  mg/L  In  addition,  the 
imcertainty  factw  changed  frcnn  2  to  3. 
The  MCLG  was  calculated  as  follows: 

(Oil?  iBg/kg/day){70  kg) 

-  =  2.45  mg/l 

2  Hters/dsy 

which  was  rounded  to  2  mg/l.  EPA  did 
not  factor  the  relative  source 
contribution  into  this  calculation  since 
the  basis  for  the  RfD  is  a  human  study  in 
which  contributions  from  food  and  air 
were  taken  into  accoont 

EPA  received  four  comments  fixm  the 
public  concerning  the  {Roposed  2  mg/l 
barium  MCLG;  all  were  opposed.  One 
commenter  argued  that  EPA  was 
unreasonably  conservative  when  it  used 
an  uncertainty  factor  (UF)  of  3  in  the 
calculations  that  were  used  to  determine 
the  proposed  2  mg/l  barium  MCLG.  This 
comment  recommended  an  MCLG  of  10 
mg/l  based  on  the  use  of  an  LT  of  1. 
Other  comments  recommended  a  higher 
MCLG.  baaed  on  the  use  of  an  UF  of  2. 
Two  coonnenters  argued  that  EPA 
should  not  have  mathematically 
rounded  down  in  the  calculations  that 
were  used  to  arrive  at  the  proposed  2 
mg/l  MCLG.  Rather,  this  commenter 
recommended  that  BPA  mathematically 
round  up  to  yield  an  MCLG  ot  3  mg/l. 
One  commenter  argued  that  EPA  should 
set  separate  standards  for  insoluble 
(e.g..  barium  sulfate)  and  soluble  barium 
compounds  (e.g..  barhun  chloride) 
because  the  toxicity  of  these  two 
species  is  different 

EPA  realizes  that  there  are  valid 
arguments  for  an  UF  less  than  3.  Prior  to 
the  2  mg/l  proposal  in  laimary  1901.  EPA 
considered  an  UF  of  2.  EPA  bdieves  that 
the  UF  should  reflect  the  uncertainty  hi 
the  data  base — the  greater  the 
uncertainty  in  die  data  base,  the  greater 
the  UF  that  should  be  used  to  detemine 
the  MCLG.  That  is,  the  greater  die 
uncertainty  about  the  human  toxicity  of 
a  chemical,  the  more  cautious  the 
Agency  should  be  in  determining  the  UF. 
In  EPA’s  judgment,  the  uncertainty  in 


the  relevant  barium  data  base  is  such  as 
to  require  an  UF  of  3.  Thus,  EPA 
disagrees  with  those  who  recommend  an 
UF  less  than  3. 

EPA  policy  is  to  use  the  “rounded" 

RfD  value  in  its  calculation  of  the 
MCLG.  In  this  case,  the  MCLG 
calculation  noted  previously  based  on 
the  Agency  RfD  of  0.07  mg/kg/day 
yields  an  MCLG  of  2.45  Utis  value 

is  then  rounded  to  a  single  significant 
figure  of  2  mg/l. 

We  agree  &at  an  aqueous  suspension 
of  relatively  insoluble  barhun  sulfate  is 
much  less  toxic  than  a  srdution  of 
relatively  soluble  barium  chloride. 
However,  we  do  not  believe  that  this 
fact  is  relevant  to  the  MCLG 
determination.  All  available  evidence 
indicates  that  at  the  same  dissolved 
level  in  drinking  water  (Le..  mg/l 
dissolved  barium),  ooe  barium  salt 
should  present  the  same  toxicity  as  the 
other.  Once  dissolved  in  water,  the 
barium  ions  produced  by  barium  sulfate 
or  barium  chloride  are  indistinguiriiable 
and  thus  so  is  the  resulting  toxicity. 

Thus  EPA  disagrees  with  the 
recommendation  that  separate 
standards  should  be  set  for  soluble  and 
insoluble  barium  compounds. 

For  the  reasons  stated  above,  EPA 
continues  to  place  barium  in  Category 
III  and  promulgates  an  MCLG  of  2  mg/l. 

2.  Barium  MCL 

The  current  barium  MCL  of  1  mg/l 
was  promulgated  in  1975  (40  FR  59570). 
EPA  notes  the  proposed  MCL  would 
raise  the  level  from  1  mg/l  to  2  mg/L 
EPA  contimies  to  believe  the  current 
standard  is  feasible  and  consequently 
believes  the  revised  standard  cd  2  mg/l 
is  likewise  feasible.  Consequently,  the 
MCL  for  barium  is  promulgated  as 
proposed  at  2  mg/l. 

E.  1415  Variance  Option 

In  the  proposal  EPA  stated  that  there 
may  be  some  water  supplies  that  serve 
more  than  1300  people  (500  service 
connections)  but  fewer  than  3,300  pet^le 
(1,000  service  connections)  that  face 
high  compliance  costs.  Consequently, 
EPA  proposed  an  opticHi  to  allow 
variances  to  those  systems  not  eligible 
for  additicHial  exhibitions  beyond  the 
initial  three-year  exemption  (Le.. 
systems  serving  more  than  1300  people 
but  fewer  than  3,300  people).  EPA  is  not 
finalizing  that  proposal  today  but 
instead  may  repropose  this  option  in  the 
future. 

F.  Analytical  Methods 

In  the  January  30, 1991  notice,  EPA 
cited  an  improvement  to  EPA  Mediod 
525  evaluated  by  the  QPA 
Environmental  Monitoring  and  Support 


Laboratory  (56  FR  3550).  Hie  improved 
method  uses  C-18  LSE  discs  as  well  as 
the  C-18  LSE  cartridges.  In  additicm, 

EPA  noted  in  the  January  30  notice  that 
several  commenters  complained  about 
the  use  of  diazomethane  as  the 
esterifying  agent  in  Method  515.1  for  2,4- 
D,  2,43-TP.  and  pentachlorophenoL 
While  EPA  laboratories  have  used  this 
reagent  safely  for  years,  EPA  agreed 
that  this  is  a  matter  of  concern.  In  the 
January  notice,  EPA  recommended  that 
in  the  interim  those  laboratories  that  do 
not  wish  to  use  diazomethane  can  use 
the  derivation  procedure  in  the  packed 
column  methods  currently  cited  in  40 
CFR  141.24(f)  fw  2,4-D  and  2.4,5-m 
Pentachlorophenol  can  be  analyzed  by 
Method  525. 

EPA  has  received  several  comments 
which  questioned  whether  the 
procedures  cited  above  (i.e.,  the  disc 
cartridge  for  Method  525  and  the 
derivation  procedure  for  Method  515.1] 
are  approved  as  EPA  methods.  EPA  is 
removing  this  ambiguity  by  citing 
revised  methods  dated  May.  1991  which 
allow  the  use  of  these  procedures. 

G.  Corrections  to  the  January  30, 1991 
Notice 

This  notice  also  corrects  errors 
contained  in  the  January  30, 1991  Notice 
(56  FR  3526j  and  adds  clarifications  to 
the  regulatory  language.  These 
corrections  and  clarifications  are 
described  below. 

In  §  141.12(c)  the  maximum 
contaminant  level  for  total 
trihalomethanes  is  changed  from  Od  mg/ 
1  to  0.10  mg/L 

In  S  141.^aK4)(i)  EPA  has  added 
language  to  darify  that  a  system  which 
composites  samples  can  use  the  original 
sample.  It  is  not  necessary  for  the 
system  to  retake  the  sample  when 
contaminants  are  detect^. 

In  S  141.23(i}(l)  EPA  added  the  word 
“method”  in  the  last  sentence  to  darify 
which  detection  level  ai^ilies  for 
calculation  of  samples  below  zero. 

In  §  141.23(k)(l)  the  date  in  footnote  4 
for  “Methods  for  Determination  of 
Inorganic  Substances  in  Water  Fluvial 
Sediments'*  is  changed  from  1985  to 
1989.  Also  in  (k)(l).  Method  270.3  is 
deleted  from  the  approved  list  of 
methods.  EPA  discussed  deleting  this 
method  on  piage  3548  of  the  January  30. 
1991  notice. 

In  i  141.23(kH2)  Method  20a7a. 
Inductively  Coupled  Pbmma,  was  an 
approved  method  and  is  added. 

The  table  in  }  141.23(kX4)  which  lists 
holding  times  for  mercury  is  changed  to 
read  28  days  for  plastic  and  glass.  This 
is  consistent  with  Table  17  on  page  3549 
of  the  January  30, 1991  Notice. 
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In  §  141.23(k)(5)(ii).  the  second  nitrate 
in  the  table  with  an  acceptance  lunit  of 
±15  percent  >6.4  mg/l  is  dianged  te 
nitrite  ±15  percent  >0.4  mg/l. 

Rerisions  te  1 141.23  Inorsanic 
Chemical  Sampling  and  Analytical 
Re^nrements  iaedvertentljr  eliminated 
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requirements  for  the  9  inorganics  listed 
in  §  141.11.  EPA  is  reinserting  the 
previous  inorganic  monitoring  and 
analytical  requirements  by  adding 
paragraphs  (1)  through  (q)  to  §  141.23 
(previously  §  141.23  (a)  through  (e)).  This 
correction  has  the  effect  of  retaining  the 
previouB  inorganic  requirements  for 
cadmium,  chromium,  mercury,  nitrate, 
and  selenium  until  July  30. 1092:  for 
barium  until  January  1. 1993:  and  beyond 
July  30. 1992  for  arsenic. 

Any  alternate  test  procedures 
previously  approved  under  §  141.27  for 
both  inorganic  and  organic 
contaminants  continue  to  be  effective 
until  July  30. 1992  and  January  1. 1993. 
for  barium. 

In  $  141  J14(e).  Method  505  can  also  be 
used  to  analyze  for  endrin  and  is  added 
to  the  list  of  acceptable  methods. 

In  5  141.24(h)(8)  the  sentence  "After  a 
maximum  oi  fc^  qiiarterly  samples 
show  the  system  is  in  con^iance  •  *  *•* 
is  changed  to  read  “After  a  minimum  of 
four  quarterly  samples  show  the  system 
is  in  compliance  *****  (emphasis 
added).  The  reference  to  paragraph 
(h)(12)  is  changed  to  (hj(llj. 

In  §  141.24(h)(12)(iv)  toxaphene  is 
added  to  the  list  of  contaminants  which 
can  be  analyzed  using  EPA  Method  506. 

In  §  141.24(h)(13)(i)  the  reference  to 
paragraph  0i)(13}  is  Ranged  to 
paragraph  (h)(12j. 

The  laboratory  certification 
requirements  for  the  pesticides  were  not 
included  in  the  final  rule,  in 
{  14124(h)(19)  EPA  is  including 
laboratory  certification  requirements. 
The  performance  requirements  were 
discussed  and  listed  on  pages  3550  to 
3552  of  the  January  30. 1991  Notice. 

In  §  141.62(b)  the  MCLfor  fhioride  is 
changed  fi-om  4  mg/l  to  4.0  mg/l. 

In  S  141.57(b]  the  reference  to 
§  141.S2(h)  should  be  changed  to 
§  141.B2(b). 

In  the  footnotes  to  §  143.4  (12)  aad  (13) 
the  updated  versions  of  the  methods 
should  have  been  cited.  In  footnote  4. 


EPA  Method  J80.7.  version  3.1.  April 
1990  is  changed  to  version  32.  August 
1990;  In  footnote  5.  EPA  Method  200.8. 
version  4.1.  March  1990.  is  changed  to 
version  4.3.  August  1990;  in  footnote  6. 
Q^A  Method  2009.  version  1.0.  April 
1990.  is  changed  to  version  1.1,  August 
1990. 

In  S  143.4(12)  a  later  version  of  the 
method  is  cite^  EPA  changes  Method  1- 
305i-84  to  Method  I-305i-85. 

In  §  143.4(13)  a  later  version  of  the 
method  is  cited.  EPA  changes  Method  I- 
3720-84  to  1-3720-85. 

TV.  EcoBomic  Aaidysis 

Executive  Order  12291  requires  EPA 
and  other  regulatory  agencies  to  perform 
a  regulatory  impact  analysis  (RIA)  for 
all  “major"  regulationa.  i^ich  are 
defined  as  thow  regulations  whidi 
impose  an  annual  cost  to  the  economy 
of  .$100  million  or  more,  or  meet  other 
criteria.  The  Agency  has  detenu ined 
that  the  proposed  rule  is  a  minor  rule  for 
purposes  of  the  Executive  Order.  This 
regulation  has  been  reviewed  by  the 
O^e  of  Management  and  Budget  as 
required  by  the  Executive  Order  and 
any  comments  they  make  will  be 
available  in  the  public  docket. 

In  accordance  with  die  Executive 
Order,  the  Agency  previously  conducted 
an  assessment  of  the  benefits  and  costs 
of  regulatory  alternatives  as  part  ei  the 
Phase  11  rule  which  was  promulgated  in 
the  January  30. 1991  Fofiml  Register. 
This  assessment  in  the  Phase  11  rule 
determined  the  unpacts  of  this 
r^ulatkmas  part  of  the  Phase  II  rale 
and  consequently  these  impacts  are  not 
separate^  reconsidered  in  this  notice. 

A.  Regahtory  impact 

EPA’s  analysis  conducted  under  the 
proposed  rule  for  38  contaminants  (54 
FR  22062.  May  22, 1989)  indicates  that 
approximately  STB  systems  would 
violate  the  al^carb  MCL  of  0603  mg/l 
based  on  the  uncertainty  in  the  data 
base.  EPA  does  not  believe  MCLs  of 
0.004  mg/l  for  aldicarb  sulfoxide  and 
0.002  mg/l  for  aldicarb  sulfone  will 
change  dns  estimate.  An  additional  S25 
systems  would  violate  the  MCL  for 
pentachleropbemd. 

One  connnenter  provided  information 
disputing  S’A's  estimate  of  die  378 
systems  which  would  violate  the  MCLs 
for  aldicarb,  aldicarb  suHoxide  and 
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aldicarb  sulfone.  This  commenter  noted 
the  relative  lack  of  occurrence  data  to 
estimate  regulatory  impact.  This 
cmniaeBter  assumed  1%  of  the  systems 
(654  systems]  would  exceed  the  MCL  for 
aldicarb  which  is  almost  double  the  EPA 
estimate.  EPA  acknowledges  the 
uncertainty  in  determining  the 
regulatoiy  impact  and  stated  in  the 
Proposed  Notice  that  ±50%  of  its 
estimate  of  378  systems  (189  to  SS7) 
systems  may  violate  the  MCL  Though  it 
is  conceivable  that  654  systems  may 
violate  the  aldicarb  MCL  EPA  points 
Old  that  the  recently  completed  National 
Pesticide  Survey  not  detect  aldicaib 

in  any  weU  at  levels  exceedmgOjOOOTl 
mg/L 

Several  commenters  stated  that  ^A 
should  consider  the  impaot  of  these 
regulatory  requirements  on  the 
collateral  effects  which  trickle  down 
throu{^  other  regidatoiy  programs  such 
as  Superfund,  the  Clean  Air  Act  (CAA). 
stream  water  quality  standards  under 
the  Clean  Watm*  Act  and  requirements 
under  die  Resource  Conservation  and 
Recovery  Act  (RCRA).  While  H*A 
acknowledges  that  these  secondary 
impacts  mqy  cccur,  the  purpose  of 
today’s  actum  is  solely  to  establish 
drinking  water  standards  that  public 
water  systems  must  comply  with. 
Consequently,  EPA  does  not  consider 
the  cost  of  secondary  impacts  which 
may  occur  under  the  CAA.  Superfund.  or 
RCRA.  One  commenter  also  noted  that 
these  secondary  inqiacts  also  affect  the 
water  supply  industry  by  increasing  the 
waste  and  disposa!  costs  of  treatment. 
EPA  is  aware  of  this  issue  and  did 
include  the  cost  of  disposal  in  the 
Regulatory  Intact  Analysis 
accompanying  the  January  30. 1991  final 
rule. 

As  stated  eariiet.  EPA  did  not 
recxmsider  the  costs  for  the  proposed 
VOC  monitoring  reqairemerito  because 
those  costs  were  considered  in  the  final 
Phase  U  nde  promulgated  on  January  30. 
199L  The  costs  of  today's  VOC 
monitoring  requirements  have  virtually 
no  impact  on  the  total  cost  of  VOC 
monitoring  primarily  because  a  single 
analytical  method  can  analyze  a  range 
of  contaminants.  Sampling  for  all  VOC 
contaminants  can  be  conducted  at  tire 
same  time. 


Table  1.— Regulatory  Impact 


Systems  in 
vkSation 

Annual 

Typical  HH  • 

treatment  coat/wstem/year 

Contammant 

treatment 

cost 

(Smillion/yr) 

Small* 

Medium* 

I  Large* 

37S' 

$6.7 

600 

39 

!  ro-M 

Psfrf:>-nk«oohe.Tol . . . . . . 

625 

$19 

600 

39  i 

to 

3ai74 
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Table  1.— Regulatory  Impact— Continued 


Systems  in 
violation 

Annual 

treatment 

cost 

($million/yr) 

Typical  HH‘ 

treatment  cost/system/year 

Contaminant 

Small  * 

Medium* 

Large* 

0 

0 

*$230-460 

*$54-160 

*$26-110 

>  HH=house»K>ld. 

*  Small  system  serving  25-100  people. 

*  Medium  system  serving  10,000-25,000  people.  For  Barium  medium  system  serves  3,300-10,000  people. 

*  Large  systems  serving  more  than  1,000,000  people. 

*  Cost  dependent  upon  BAT  chosen. 


We  estimate  that  approximately 
280,000  people  will  experience  reduced 
exposure  to  aldicarb,  aldicarb  sulfoxide 
and  aldicarb  sulfone.  Approximately 
960,000  people  will  have  reduced 
exposure  to  pentachlorophenol. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  EPA  to  consider  the  e^ect  of 
regulations  on  small  entities.  5  U.S.C. 
602  et  seq.  If  there  is  a  significant  effect 
on  a  substantial  number  of  small 
systems,  the  Agency  must  prepare  a 
Regulatory  Flexibility  Analysis  which 
describes  significant  alternatives  which 
would  minimize  the  impact  on  small 
entities.  An  analysis  of  the  impact  on 
small  systems  due  to  the  MCL  for 
aldicarb  is  included  in  the  RIA  which 
supported  the  final  Phase  II  rule 
promulgated  January  30, 1991.  The 
Administrator  has  determined  that  the 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq  as  part  of  the  information 
collection  requirements  supporting  the 
final  Phase  II  rule  on  January  30, 1991. 
The  information  collection  requirements 
are  not  effective  until  OMB  approves 
them  and  a  technical  amendment  to  that 
effect  is  published  in  the  Federal 
Register. 

List  of  Subjects  in  40  CFR  Parts  141, 142, 
and  143 

Chemicals,  Reporting  and 
recordkeeping  requirements.  Water 
supply.  Administrative  practice  and 
procedure. 

Dated:  June  17, 1991. 

William  K.  Reilly, 

A dministrator,  En  vironmental  Protection 
Agency. 

For  the  reasons  set  forth  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l.  300g-2. 
300g-3,  300g-4,  300g-5.  300g-6,  300H  and 
300j-9. 

2.  In  §  141.6,  paragraph  (a]  is  revised 
and  paragraph  (g)  is  added  to  read  as 
follows: 

§  141.6  Effective  dates. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (g)  of  this  section,  the 
regulations  set  forth  in  this  part  shall 
take  effect  on  June  24, 1977. 

***** 

(g)  The  regulations  contained  in 
Section  141.6,  paragraph  (c)  of  the  table 
in  141.12,  and  141.62(b)(1)  are  effective 
July  1, 1991.  The  regulations  contained  in 
§§  141.11(b),  141.23, 141.24, 142.57(b), 
143.4(b)(12)  and  (b)(13),  are  effective 
July  30, 1992.  The  regulations  contained 
in  the  revisions  to  §§  141.32(e)(16),  (25) 
through  (27)  and  (46);  141.50(a)(15), 

(b)(4),  (b)(5)  and  (b)(6):  141.51(b)(3); 
141.61(c)(2),  (c)(3),  (c)(4)  and  (c){16): 
141.62(b)(3)  are  effective  January  1, 1993. 

3.  Section  141.11  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§  141.1 1  Maximum  contaminant  levels  for 
Inorganic  chemicals. 
***** 

(b)  The  Maximum  contaminant  levels 
for  cadmium,  chromium,  mercury, 
nitrate  and  selenium  shall  remain 
effective  until  July  30, 1992;  the 
maximum  contaminant  level  for  lead 
shall  remain  effective  until  December  7, 
1992;  the  maximum  contaminant  level 
for  barium  shall  remain  efiective  until 
January  1, 1993. 

***** 

4.  In  §  141.12,  paragraph  (c)  in  the 
table  is  revised  to  read  as  follows: 

S  141.12  Maximum  contaminant  levels  for 
organic  chemicals. 


Level 
milli¬ 
grams 
per  liter 

(c)  Total  trihalomethanes  (the  sum  of  the 
corfcerrtrations  of  bromodichlorometh- 
ane,  dibromochloromethane,  tribromo- 
metharte  (bromoform)  and  trichloro- 

0.10 

***** 

5.  Section  141.23  which  was  published 
January  30, 1991  (56  FR  3526)  and  which 
will  become  effective  July  30, 1992,  is 
amended  by  revising  paragraphs  (a)(4)(i) 
(excluding  the  table)  and  (i)(l):  revising 
the  table  in  (k)(l);  revising  paragraph 
(k)(2);  revising  the  table  in  (k)(4); 
revising  the  table  in  (k)(5)(ii);  and 
adding  paragraphs  (1),  (m),  (n),  (o),  (p), 
and  (q)  to  read  as  follows: 

§  141.23  Inorganic  chemical  sampling  and 
analytical  requirements. 
***** 

(a)  *  *  * 

(4)  *  *  * 

(i)  If  the  concentration  in  the 
composite  sample  is  greater  than  or 
equal  to  the  detection  limit  of  any 
inorganic  chemical,  then  a  follow-up 
sample  must  be  analyzed  within  14  days 
from  each  sampling  point  included  in  the 
composite.  These  samples  must  be 
analyzed  for  the  contaminants  which 
were  detected  in  the  composite  sample. 
Detection  limits  for  each  analytical 
method  are  the  following: 
***** 

(i)  *  *  * 

(1)  For  systems  which  are  conducting 
monitoring  at  a  frequency  greater  than 
annual,  compliance  with  the  maximum 
contaminant  levels  for  asbestos,  barium, 
cadmium,  chromium,  flouride,  mercury, 
and  selenium  is  determined  by  a  running 
annual  average  at  each  sampling  point. 

If  the  average  at  any  sampling  point  is 
greater  than  the  MCL,  then  the  system  is 
out  of  compliance.  If  any  one  sample 
would  cause  the  annual  average  to  be 
exceeded,  then  the  system  is  out  of 
compliance  immediately.  Any  sample 
below  the  method  detection  limit  shall 
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be  calculated  at  zero  for  the  purpose  of  " 

IV7>  llltllllKA  Tfmv  OXiRWl  O  UKL>* 

****•. 

{kj  Inorganic  analysis: 

w  • 

Inorganic  Contaminants  Analytical  Methods 


Contammant 

_ 

Methodology  " 

EPA»  , 

Reference  (Method  No4 

ASTM* 

SM* 

Other 

Asbestos _ _ _ 

EPA* 

Barium . .  _  _ 

208.2 

304 

206.1 

303C 

aoo.7“ 

Cadmium  _  _ 

2133 

304 

200.7A  • 

Chromium . . . . 

216.2 

304* 

20a7'-' 

Meccwy  _  - . 

245.1 

D3223-86 

303F 

2453 

Nitrate . .  ..  _ 

353.3 

03867-90 

418C 

353.1 

3533 

03867-90 

AIOF 

WeWWO/ 

300.9 

S860* 
S-IOII  •• 

Nitrite .  _.. 

354.1 

3533 

D3867-90 

418F 

3S3.3 

D3867-90 

418C 

300.0 

8-1011  »« 

Selenium . . . „i 

2703 

D3859-88 

304' 

'  Methods  of  Chemical  Analysis  61  Water  and  WastesT  ERA  Cnwonmerrtal  Monlloring  and  Sopport  Latxiratory,  Cincinnali,  OH  4S28S  |^A-eeW4-Ta-9e0i 
March  1983.  Available  from  ORO  PublicaSons.  CERI,  ERA,  CincinRai.  OH  452681 

■  Annual  Book  ef  AS7M  Sfandarda.  UeL  I1JH  American  Sodefy  far  Testing  and  Materiala.  1916  Race  Street  Philadelphia,  RA 19103. 

'"Standard  Methods  tor  the  Examination  of  Water  and  Wastewater,^  tOlh  edition,  American  Public  Heatth  Association,  AmericaoWaiar  Works  AssociatioaWMBr 
PoNution  Coniral  Pederalion,  19K. 

'  ‘IWrthodB  for  Oetarmination  of  fnenanic  Substances  in  Water  and  Fluvial  Sediments,”  Techniques  of  Water-Resources  Investigations  of  the  U.S.  Geoloeical 
Survey  Books,  Chapter  A1. 1989,  Open-Fte  Report  65-495.  Available  from  Opert-Fte  Smvices  Sectioa  Western  Oistribulion  Branch,  U.S.  Geological  Survey,  MS  306 
Box  24525,  Denver  Federal  Centw,  Denver,  CO  80225. 

*  "Orion  Guide  to  tAfatar  and  Wasterraler  AnMysis."  Form  WeWWG/5880,  p.  5, 1985.  Orion  Research,  tnc.,  Cambridge,  MA 

*  200-7A  "inductiveiy-Couptsd  Rlasma  Atomic  Emission  Andysis  of  OrirMng  Water,**  Appendix  to  Method  200.7,  March,  1987,  U.S  EPA,  Environmentat  Monlloring 
and  Support  Laboratory,  Cincinnali,  OH  45268. 

*  The  addition  of  1  mL  of  90%  MfOi  to  aachlOO  mL  of  standards  and  samples  is  raqtsrad  before  analysis. 

*  Prior  to  diiutkm  of  the  Se  calibration  standard,  add  2  mL  of  30%  HiOt  tor  each  100  mL  of  standard. 

■  *‘Analyfical  Method  for  Detenninabon  of  Asbestos  Fibers  in  Water,**  EPA-60O/4-83-O43,  Seplarabar  1983,  U.S  6=%,  ErMronmental  Research  Lafeoraioqr. 
Athens,  GA  30613. 

■'  "Waters  Test  MMhod  fer  theOBterraineton  of  NItrtte/Nilrate  In  Water  Using  Single  Column  Ion  Chromatography,  Method  G- toil.  MHipore  Corporatiort,  Waters 
Chromato{yaphy  Division,  34  Maple  Str^  Milford.  MA  01757. 

**  for  approved  analyticaf  procedures  fer  metals,  the  technique  applicable  to  total  metals  muet  be  used. 


(2)  Analyses  for  arsenic  shaQ  be  307 A,  or  Method  *  I-4062-8S,  Atomic  dithiocarbamate;  or  Method  200.7A. 

conducted  using  the  fbUowuig  mediods:  Abstuptioii— Gaseous  Hydride;  or  Inductively  Coupled  Plasma 

Method  *  206,2,  Atomic  Absoiption  Method  *  206.4,  or  Method  *  D-2972-  Technique 

Furoace  Teckniqiie:  er  Method  *  206^1.  88A  or  Method  *  307B,  *  •  •  •  • 

or  Method  *  02872-688,  or  Method  *  Spectrophotooietric,  Silver  Diethyl-  (k)(4}  *  *  * 


*  *%lBlheili  of  Ckaokid  Analysk  of  Water  anti 
Waatea,**  EPA  Enviroiunental  Mrmitoring.  and 
liippoH  Laboratory,  Cindnnatt.  Ohio  4SaS8  (EPA- 
SOCM4.P»q20L  JAoreli  MTS.  Aeattable  fram  ORD 
PbUeaUoM,  CEBL  Sm.  CinoliumtL  Ohie  SSSM.  For 
apptrrvad  aealipfical  preoerhees  farmotaia.  the 
tarlwlQM  appMoaMa  Ss  lotal  aiataii  amai  be  used. 

* ‘VtMMani  Mafhoda  far  6m  BKananation  of 
Wataraad  WaMamalat.”  Wk  IMitioa  Americaa 


Public  HeSMk  Aaaeoiatian.  American  Water  Works 
Association,  Water  PolkrtiiHi  Contrel  FedeFatien. 
1985. 

*  Techniquea  of  Watar-Reaeurces  Investigation  of 
the  United  States  Geological  Survey.  Chapter  A-L 
"Methods  forDetennianHon  of  faioiganic 
Substances  in  Water  and  Flardal  SedisaentB.”  Book 
5. 1979.  Stock  #014-001-03177-9.  Available  from 


Superintendent  ef  OecaaMnts.  t).S.  Covemmiit 
Pnoting  Office.  Washiaglen.  DC  20402. 

*  Annual  Book  of  AST34  Starwinrds.  part  31 
Water.  American  Society  far  Testing  orul  UateriaiB. 
1916  Race  Street,  Philadelphia.  Pennsyivniiia  19183. 

*  Appendix  to  Melhad  200.7,  March  1987.  US. 
EPA,  Environmental  Monitoring  Systems 
Laboratory,  CincinnatL  OH  4S288. 


6  months. 
6  months. 


6  months. 


14  days. 
48  hours. 


Tww* 
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Contaminant 

Preservative 

Container  * 

Time  ’ 

PorG . 

6  months. 

*  If  HNO,  cannot  be  used  because  of  shipping  restrictions,  sample  may  be  initially  preserved  by  icing  and  immediately  shipping  H  to  the  laboratory.  Upon  receipt 
in  the  laboratory,  the  sample  must  be  acidified  »«th  con  HO.  to  pH  <2.  At  time  of  analysis,  sample  container  should  be  thoroughly  rinsed  with  1:1  HNO.:  washings 
should  be  added  to  sample. 

*  P^plastic,  hard  or  soft:  G=glass.  hard  or  soft 

*  In  all  cases,  samples  should  be  analyzed  as  soon  after  collection  as  possible. 


Contaminant 

Acceptance  limit 

2  standard  deviations 
based  on  study 
statistics 

±15%  at  ^0.15  mg/I 
±20%  at  ^0.002  mg/I 
±15%  at  ^0.01  mg/I 
±10%  at  1  to  10  mg/I 
±30%  at  2  0.0005  mg/I 
±10%  at  ^0.4  mg/I 
±15%  at  ^0.4  mg/I 
±20%  at  ^0.01  mg/I 

Cadmium . 

Mercury . . . 

***** 

(1)  Analyses  for  the  purpose  of 
determining  compliance  with  §  141.11 
shall  be  conducted  using  the 
requirements  speciHed  in  paragraphs  (1] 
through  (q)  of  this  section. 

(1)  Analyses  for  all  community  water 
systems  utilizing  surface  water  sources 
shall  be  completed  by  June  24, 1978. 
These  analyses  shall  be  repeated  at 
yearly  intervals. 

(2)  Analyses  for  all  community  water 
systems  utilizing  only  ground  water 
sources  shall  be  completed  by  June  24, 
1979.  These  analyses  shall  be  repeated 
at  three-year  intervals. 

(3)  For  non-community  water  systems, 
whether  supplied  by  surface  or  ground 
sources,  analyses  for  nitrate  shall  be 
completed  by  December  24, 1980.  These 
analyses  shall  be  repeated  at  intervals 
determined  by  the  State. 

(4)  The  State  has  the  authority  to 
determine  compliance  or  initiate 
enforcement  action  based  upon 
analytical  results  and  other  information 
compiled  by  their  sanctioned 
representatives  and  agencies. 

(m)  If  the  result  of  an  analysis  made 
under  paragraph  (1)  of  this  section 
indicates  that  the  level  of  any 
contaminant  listed  in  S  141.11  exceeds 
the  maximum  contaminant  level,  the 
supplier  of  the  water  shall  report  to  the 
State  within  7  days  and  initiate  three 
additional  analyses  at  the  same 
sampling  point  within  one  month. 

(n)  When  the  average  of  four  analyses 
made  pursuant  to  paragraph  (m)  of  this 
section,  rounded  to  the  same  number  of 
significant  figures  as  the  maximum 
contaminant  level  for  the  substance  in 


question,  exceeds  the  maximum 
contaminant  level,  the  supplier  of  water 
shall  notify  the  State  pursuant  to 
§  141.31  and  give  notice  to  the  public 
pursuant  to  §  141.32.  Monitoring  after 
public  notiHcation  shall  be  at  a 
frequency  designated  by  the  State  and 
shall  continue  until  the  maximum 
contaminant  level  has  not  been 
exceeded  in  two  successive  samples  or 
until  a  monitoring  schedule  as  a 
condition  to  a  variance,  exemption  or 
enforcement  action  shall  become 
effective. 

(o)  The  provisions  of  paragraphs  (m) 
and  (n)  of  this  section  notwithstanding, 
compliance  with  the  maximum 
contaminant  level  for  nitrate  shall  be 
determined  on  the  basis  of  the  mean  of 
two  analyses.  When  a  level  exceeding 
the  maximum  contaminant  level  for 
nitrate  is  found,  a  second  analysis  shall 
be  initiated  within  24  hours,  and  if  the 
mean  of  the  two  analyses  exceeds  the 
maximum  contaminant  level,  the 
supplier  of  water  shall  report  his 
findings  to  the  State  pursuant  to  §  141.31 
and  shall  notify  the  public  pursuant  to 

§  141.32. 

(p)  For  the  initial  analyses  required  by 
paragraph  (1)  (1),  (2)  or  (3)  of  this 
section,  data  for  surface  waters 
acquired  within  one  year  prior  to  the 
effective  date  and  data  for  ground 
waters  acquired  within  3  years  prior  to 
the  elective  date  of  this  part  may  be 
substituted  at  the  discretion  of  the  State. 

(q)  Analyses  conducted  to  determine 
compliance  with  §  141.11  shall  be  made 
in  accordance  with  the  following 
methods,  or  their  equivalent  as 
determined  by  the  Administrator. 

(1)  Arsenic-Method  *  206.2,  Atomic 
Absorption  Furnace  Technique;  or 
Method  *  206.3,  or  Method  *  D2972-88B 


'  "Methods  of  Chemical  Analysis  of  Water  and 
Wastes,”  EPA  Environmental  Monitoring  and 
Support  Laboratory,  Qncinnati,  Ohio  45268  (EPA- 
600/4-79-020),  March  1983.  Available  from  ORD 
Publications,  CERl,  EPA.  Cincinnati,  Ohio  45268.  For 
approved  analytical  procedures  for  metals,  the 
technique  applicable  to  total  metals  must  be  used. 

*  "Standard  Methods  for  the  Examination  of 
Water  and  Wastewater.”  lOth  Edition,  American 
Public  Health  Association,  American  Water  Works 
Association,  Water  Pollution  Control  Federation, 
1985. 


or  Method  *  307 A,  or  Method  *  1-1062- 
85,  Atomic  Absorption — Gaseous 
Hydride;  or  Method  *  206.4,  or  Method  * 
D-2972-88A,  or  Method  >  307B, 
Spectrophotometric,  Silver 
Diethyldithiocarbamate;  or  Method  ^ 
200.7,  Inductively  Coupled  Plasma 
Technique. 

(2)  Barium-Method  *  208.1  or  Method  * 
308,  Atomic  Absorption — ^Direct 
Aspiration;  or  Method  *  208.2,  Atomic 
Absorption  Furnace  Technique;  or 
Method  "  200.7,  Inductively  Coupled 
Plasma  Technique. 

(3)  Cadmium-Method  ^  213.1  or 
Method  *  D  3557-78A  or  B,  or  Method  * 
310A.  Atomic  Absorption — Direct 
Aspiration;  or  Method  ^  213.2  Atomic 
Absorption  Furnace  Technique;  or 
Method  "  200.7,  Inductively  Coupledd 
Plasma  Technique. 

(4)  Chromium-Method  ‘  218.1  or 
Method  *  D 1687-77D,  or  Method  ^  312A, 
Atomic  Absorption — Direct  Aspiration; 
or  Chromium-Method  *  218.2  Atomic 
Absorption  Furnace  Technique;  or 
Method  *  200.7,  Inductively  Couple 
Plasma  Technique. 

(5)  Mercury-Method  ‘  245.1,  or 
Method  *  D-3223-69,  or  Method  *  320A, 
Manual  Cold  Vapor  Technique;  or 
Method  ‘  245.2,  Automated  Cold  Vapor 
Technique. 

(6)  Nitrate-Method  *  352.1,  or 
Method  <  D-992-71,  or  Method  »  353.3, 
or  Method  *  D-3867-79B,  or  Method  * 
418-C,  Spectrometric,  Cadmium 
Reduction;  Method  *  353.1,  Automated 
Hydrazine  Reduction;  or  Method  *  353.2, 
or  Method  *  D-3867-79A,  or  Method  * 
418F,  Automated  Cadmium  Reduction. 


*  Techniques  of  Water-Resources  Investigation  of 
the  United  States  Geological  Survey,  Chapter  A-1, 
"Methods  for  Determination  of  Inorganic 
Substances  in  Water  and  Fluvial  Sediments,”  Book 
5, 1979,  Stock  #024-001-03177-9.  Available  from 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  Washington,  DC  20402. 

*  Annual  Book  of  ASTM  Standards,  part  31 
Water,  American  Society  for  Testing  and  Materials, 
1970  Race  Street  Philadelphia,  Pennsylvania  19103. 

*  ’IReservedJ. 

■  "Inductively  Coupled  Plasma-Atomic  Emission 
Spectrometric  Method  for  Trace  Element  Analysis 
of  Water  and  Wastes — Method  200.7”  with 
Appendix  to  Method  200.7  entitled,  "Inductively 
Coupled  Plasma-Atomic  Emission  Analysis  of 
Drinking  Water.”  March  1987.  Available  from  EPA's 
Environmental  Monitoring  and  Support  Laboratory. 
Cincinnati,  Ohio  45268. 
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30277. 


(7)  Selenium-Method  *  270.2,  Atomic 
Absorption  Furnace  Technique:  or 
Method  ‘  270.3:  or  Method  »  1-1667-85, 
or  Method  *  D-3859-79,  or  Method  * 
303F,  Hydride  Generation — Atomic 
Absorption  Spectrophotometry. 

(8)  Lead-Method  *  239.1  or  Method  * 
D3559-78A  or  B,  or  Method  *  301-A II  or 
III,  pp.  148-152,  Atomic  Absorption — 
Direct  Aspiration:  or  Method  *  239.2, 
Atomic  Absorption  Furnace  Technique: 
or  Method  *  200.7,  Inductively  Coupled 
Plasma  Technique. 

6.  In  §  141.24,  which  was  published 
January  30, 1991  (56  FR  3526)  and  which 
will  become  effective  July  30, 1992, 
paragraphs  (e)  and  (f)  are  revised: 
paragraphs  (h)(8],  (h}(12}  (iv),  (vi),  (vii), 
and  (h){13)(i)  are  revised:  and  paragraph 
(h](19]  is  added  to  read  as  set  forth 
below.  In  addition,  paragraph  (g),  which 
was  not  affected  by  the  Jan.  30, 1991 
amendment,  is  amended  by  revising 
paragraph  (g)  introductory  text  and 
adding  {g)(8}  to  become  effective  July  30, 
1992. 

§  141,24  Organic  chemicals  other  than 
total  tiihalomethanes,  sampling  and 
analytical  requirements. 

*  *  •  «  * 

(e)  Analysis  made  to  determine 
compliance  with  the  maximum 
contaminant  level  for  endrin  in 

§  141.12(a)  shall  be  made  in  accordance 
with  EPA  Methods  505,  “Analysis  of 
Organohalide  Pestcides  and  Commercial 
Polychlorinated  Biphenyl  Products 
(Aroclors)  in  Water  by  Microextraction 
and  Gas  Chromatography”  and  508, 
“Determination  of  Chlorinated 
Pesticides  in  Water  by  Gas 
Chromatography  With  an  Electron 
Capture  Detector."  The  Methods  are 
contained  in  “Methods  for  the 
Determination  of  Organic  Compounds  in 
Drinking  Water,"  ORD  Publications, 
CERI,  EPA/600/4-88/039,  December 
1988.  These  methods  are  available  from 
the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
SpringBeld,  VA  22161.  The  toll-free 
number  is  1-800-336-4700. 

(f)  Beginning  on  January  1, 1993, 
analysis  of  the  contaminants  listed  in 
§  141.61(a)  (1)  through  (18)  for  the 
purpose  of  determining  compliance  with 
the  maximum  contaminant  level  shall  be 
conducted  as  follows: 

(1)  Groundwater  systems  shall  take  a 
minimum  of  one  sample  at  every  entry 
point  to  the  distribution  system  which  is 
representative  of  each  well  after 
treatment  (hereafter  called  a  sampling 
point).  Each  sample  must  be  taken  at  the 
same  sampling  point  unless  conditions 
make  another  sampling  point  more 


representative  of  each  source,  treatment 
plant,  or  within  the  distribution  system. 

(2)  Surface  water  systems  (or 
combined  surface/ground)  shall  take  a 
minimum  of  one  sample  at  points  in  the 
distribution  system  that  are 
representative  of  each  source  or  at  each 
entry  point  to  the  distribution  system 
after  treatment  (hereafter  called  a 
sampling  point).  Each  sample  must  be 
taken  at  the  same  sampling  point  unless 
conditions  make  another  sampling  point 
more  representative  of  each  source, 
treatment  plant,  or  within  the 
distribution  system. 

(3)  If  the  system  draws  water  from 
more  than  one  source  and  the  sources 
are  combined  before  distribution,  the 
system  must  sample  at  an  entry  point  to 
the  distribution  system  during  periods  of 
normal  operating  conditions  (i.e.,  when 
water  representative  of  all  sources  is 
being  used). 

(4)  Each  community  and  non-transient 
non-community  water  system  shall  take 
four  consecutive  quarterly  samples  for 
each  contaminant  listed  in  §  141.61(a) 

(2)  through  (18)  during  each  compliance 
period,  beginning  in  the  compliance 
period  starting  January  1, 1993. 

(5)  If  the  initial  monitoring  for 
contaminants  listed  in  S  141.61(a)  (1) 
through  (8)  and  the  monitoring  for  the 
contaminants  listed  in  $  141.61(a)  (9) 
through  (18)  as  allowed  in  paragraph 
(f)(18)  has  been  completed  by  December 
31, 1992,  and  the  system  did  not  detect 
any  contaminant  listed  in  §  141.61(a)  (1) 
through  (18),  then  each  ground  and 
surface  water  system  shall  take  one 
sample  annually  beginning  January  1, 
1993. 

(6)  After  a  minimum  of  three  years  of 
annual  sampling,  the  State  may  allow 
groundwater  systems  with  no  previous 
detection  of  any  contaiminant  listed  in 
§  141.61(a)  to  take  one  sample  during 
each  compliance  period. 

(7)  Each  community  and  non-transient 
groundwater  system  which  does  not 
detect  a  contaminant  listed  in 

§  141.61(a)  (1)  through  (18)  may  apply  to 
the  State  for  a  waiver  from  the 
requirements  of  paragraphs  (f)(5)  and 
(f)(6)  of  this  section  after  completing  the 
initial  monitoring.  (For  the  purposes  of 
this  section,  detection  is  dehned  as 
^0.0005  mg/1.)  A  waiver  shall  be 
effective  for  no  more  than  six  years  (two 
compliance  periods). 

(8)  A  State  may  grant  a  waiver  after 
evaluating  the  following  factor(s): 

(i)  Knowledge  of  previous  use 
(including  transport,  storage,  or 
disposal)  of  the  contaminant  within  the 
watershed  or  zone  of  influence  of  the 
system.  If  a  determination  by  the  State 
reveals  no  previous  use  of  the 
contaminant  within  the  watershed  or 


zone  of  influence,  a  waiver  may  be 
granted. 

(ii)  If  previous  use  of  the  contaminant 
is  unknown  or  it  has  been  used 
previously,  then  the  following  factors 
shall  be  used  to  determine  whether  a 
waiver  is  granted. 

(A)  Previous  analytical  results. 

(B)  The  proximity  of  the  system  to  a 
potential  point  or  non-point  source  of 
contamination.  Point  sources  include 
spills  and  leaks  of  chemicals  at  or  near  a 
water  treatment  facility  or  at 
manufacturing,  distribution,  or  storage 
facilities,  or  from  hazardous  and 
municipal  waste  landfills  and  other 
waste  handling  or  treatment  facilities. 

(C)  The  environmental  persistence 
and  transport'of  the  contaminants. 

(D)  The  number  of  persons  served  by 
the  public  water  system  and  the 
proximity  of  a  smaller  system  to  a  larger 
system. 

(E)  How  well  the  water  source  is 
protected  against  contamination,  such 
as  whether  it  is  a  surface  or 
groundwater  system.  Groundwater 
systems  must  consider  factors  such  as 
depth  of  the  well,  the  type  of  soil,  and 
wellhead  protection.  Surface  water 
systems  must  consider  watershed 
protection. 

(9)  As  a  condition  of  the  waiver  a 
groundwater  system  must  take  one 
sample  at  each  sampling  point  during 
the  time  the  waiver  is  effective  (i.e..  one 
sample  during  two  compliance  periods 
or  six  years)  and  update  its  vulnerability 
assessment  considering  the  factors 
listed  in  paragraph  (f)(8)  of  this  section. 
Based  on  this  vulnerability  assessment 
the  State  must  reconHrm  ^at  the  system 
is  non-vulnerable.  If  the  State  does  not 
make  this  reconHrmation  within  three 
years  of  the  initial  determination,  then 
the  waiver  is  invalidated  and  the  system 
is  required  to  sample  annually  as 
specihed  in  paragraph  (5)  of  this  section. 

(10)  Each  community  and  non¬ 
transient  surface  water  system  which 
does  not  detect  a  contaminant  listed  in 
§  141.61(a)  (1)  through  (18)  may  apply  to 
the  State  for  a  waiver  from  the 
requirements  of  (f)(5)  of  this  section 
after  completing  the  initial  monitoring. 
Systems  meeting  this  criteria  must  be 
determined  by  the  State  to  be  non- 
vulnerable  based  on  a  vulnerability 
assessment  during  each  compliance 
period.  Each  system  receiving  a  waiver 
shall  sample  at  the  frequency  specified 
by  the  State  (if  any). 

(11)  If  a  contaminemt  listed  in 

S  141.61(a)  (2)  through  (18)  is  detected  at 
a  level  exceeding  0.0005  mg/1  in  any 
sample,  then: 
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(i)  The  system  must  monitor  quarterly 
at  each  sampling  point  which  resulted  in 
a  detection. 

(ii)  The  State  may  decrease  the 
quarterly  monitoring  requironent 
specified  in  paragraph  (f)(ll){i)  of  this 
section  provided  it  has  determined  Aat 
the  system  is  reliably  and  consistently 
below  the  maxhrram  contaminant  level. 
In  no  case  sbaR  the  State  ntake  this 
determination  unless  a  pvtimfwater 
system  takes  a  nunimum  of  two 
quarterly  8anq>)es  and  a  sorface  water 
system  takes  a  minimam  of  four 
quarterly  samples. 

(iii)  If  the  State  deteraunes  that  the 
system  is  rehabty  and  consistesKtly 
below  the  MCL,  the  State  may  allm  fte 
system  to  monitor  annually.  Systems 
which  monitor  annually  must  monitar 
during  the  quarter(s)  which  previously 
yielded  the  kighest  analytical  resulL 

(iv)  Systems  which  have  three 
consecutive  annual  samples  with  no 
detection  of  a  contaminant  may  apply  to 
the  State  for  a  waiver  as  specified  in 
paragraph  (f)(7)  of  this  section. 

(v)  Groundwater  systems  which  have 
detected  one  or  nmre  of  the  following 
two-carbon  organic  compounds; 
trichloroethylene,  tetrachloroethylene, 
1,2-dichIoroethane,  1,1,1-trichIoroethane, 
cis-1.2-dichloroethylene,  trans'1,2- 
dichloroethylene,  or  1,1- 
dichloroethylene  shall  monitor  qaarterly 
for  vinyl  chloride.  A  vinyl  idtloride 
samfde  shall  be  taken  at  each  sampling 
point  at  which  (me  or  more  of  the  two- 
carbon  ofgamc  compotmds  was 
detected  If  the  restdts  of  the  first 
analysis  do  not  detect  vinyl  chloride,  the 
State  may  re(hice  the  quarterly 
monitoring  freipieni^  id  vinyl  chloride 
monitoring  to  one  sample  diving  each 
compliance  period.  Sorfacx  water 
systems  are  required  to  monitor  for 
vinyl  chloride  as  specified  bjf  the  State. 

(12)  Systems  which  violate  the 
requirements  of  S  141.61(a]  (1)  through 
(18),  as  determined  by  paragraph  (fK^S) 
of  this  section,  must  monitor  (}uarterfy. 
After  a  miniminn  of  four  consecutive 
quarterly  samples  which  show  the 
system  is  in  compliance  as  specified  in 
paragraph  (f)(15)  of  this  section  the 
system  and  the  State  determines  tfiat 
the  system  is  reKably  and  consistency 
below  the  maximum  contaminant  level, 
the  system  may  monitor  at  the 
frequency  and  time  specified  m 
paragraph  (f)(ll)(iii)  of  tfris  section. 

(13)  The  State  may  require  a 
confirms  tkm  sample  for  positive  or 
negative  results,  tf  a  confirmation 
sample  is  required  by  the  Stale,  Cie 
result  must  be  averaged  widi  the  first 
samphqg  result  and  the  average  is  used 
for  the  compiiatKe  detcramoatioa  as 
specified  by  paragraph  (f)(lS).  States 


have  discretion  to  delete  results  of 
obvicma  sampling  ernns  from  this 
calculation. 

(14)  The  State  may  reduce  the  total 
number  of  samples  a  system  must 
analyze  by  allowing  the  nse  of 
compositing.  Composite  samp^s  from  a 
maximum  ^  five  sampki^  p^nts  are 
allowed.  Compositing  of  samples  must 
be  done  in  die  lab(vatory  and  analyzed 
wridiin  14  days  of  saiiq>le  collection. 

(i)  If  the  (xmcentration  in  the 
composite  sample  is  ^  0iX)0&  mg/l  for 
any  contaminant  listed  in  1 141.01(a}. 
then  a  follow-up  sample  must  be  taken 
and  an8l3rzed  within  14  da3r8  firum  each 
sampling  point  include  in  the 
composite. 

(it)  If  duplicates  of  the  originaf  sample 
taken  from  eacdi  sampKng  point  used  hi 
the  composite  are  availabte,  the  system 
may  use  these  instead  of  resampling. 
The  duplicate  must  be  analyzed  and  the 
results  reported  to  the  State  within  14 
days  of  collection. 

(iii)  Conqiositing  may  only  be 
permitted  by  the  State  at  sampling 
points  within  a  single  system,  unless  the 
population  served  by  the  system  is 

^  3,300  persons.  In  systema  serving 
^  3,300  persons,  the  State  may  permit 
compositing  among  different  systems 
provided  the  5-sample  fimit  is 
maintaineii 

(iv)  Compositmg  samples  prior  to  GC 
analysis. 

(A)  Add  5  ml  or  equal  larger  amounts 
of  eacdi  sample  (up  to  5  saiB{^s  are 
allowed)  to  a  25  ml  glass  syringe. 

Special  precautions  must  ^  made  to 
maintain  zero  headspace  in  the  syringe. 

(B)  The  samples  must  be  (»oled  at  4°C 
during  this  step  to  minimize 
volatilization  losses. 

(C)  Mix  well  and  draw  out  a  S-ml 
aliquot  for  analysis. 

(D)  Follow  sample  intrcxiuctiott, 
pur^ng,  and  desixptioD  steps  described 
in  the  raetho(L 

(E)  If  less  than  five  samples  are  used 
for  compositing,  a  proportionately  small 
syringe  may  be  us^ 

(v)  Compositing  samples  prior  to  CCf 
MS  analysis. 

(A)  Inject  S-ml  or  equal  larger 
amoimts  of  each  acjoeoas  sample  (up  to 
5  samples  are  allowed)  into  a  25-ii^ 
purging  device  using  tte  sample 
introduction  technicpie  described  in  the 
method. 

(B)  The  total  vohnne  of  the  sample  in 
the  purging  device  mast  be  2S  ml. 

(C)  Purge  and  desorb  a«  described  hi 
the  metb^ 

(IS)  CompliaiM:e  with  f  141.Bl(a)  (1) 
throi^  (18)  shaD  be  determined  bosed 
on  the  analytical  residts  obtahied  at 
each  ssmplhig  point 


(i)  For  systems  educh  are  conducting 
monitoring  at  a  fieqsesN^  greater  Aan 
annual,  compliance  is  detmmkied  by  a 
running  annual  average  of  aR  aampiea 
taken  at  each  sampling  point  If  &e 
annual  average  of  any  samfding  ptdnt  is 
greater  than  ^  MCL.  then  the  ^>8tera  is 
out  of  (xnnpliance.  If  the  initial  tamide 
or  a  subsequent  sample  wmtid  cause  the 
annual  average  to  be  exceeded,  tfien  the 
system  is  (xit  of  compliance 
immediately. 

(ii)  If  monitoring  is  conducted 
annually,  oe  less  fiequently,  the  system 
is  out  of  compliance  if  the  level  of  a 
contaminant  at  any  saaqdmg  point  is 
greater  than  the  MCL.  if  a  eonfinnation 
sample  is  required  by  the  State,  dm 
determination  of  compliance  wifi  be 
based  on  the  average  of  two  samples. 

(iii)  If  a  public  water  system  has  a 
distribution  system  separable  fiom  other 
parts  of  the  distribothm  system  with  no 
intercoimections,  the  State  may  allow 
the  system  to  give  pubbc  mitice  to  only 
that  area  served  by  that  portion  of  the 
system  which  is  out  of  cximpliance. 

(16)  Analysis  for  the  contaminants 
listed  in  S  141.61(a)  (1)  through  (18)  shaO 
be  conducted  using  the  following  ^A 
methods  or  their  equivalent  as  approved 
by  EPA.  These  methods  are  contained  in 
Methods  for  the  Determination  of 
Organic  Compotmds  in  Drndcing  Water. 
ORD  Publications.  CERI,  EPA/600/4-8e/ 
039,  December  1988.  These  documents 
are  arailaMe  from  the  National 
Technical  Information  Service  (NTT^, 
U.S.  Department  of  Commerce,  5285  ftrt 
Royal  Road,  Springfield,  Virginia  22191. 
The  toll-free  number  Is  800-339-4700. 

(i)  Method  502.1,  “Volatile 
Halogenated  Organic  Chemicals  m 
Water  by  Purge  and  Trap  Gas 
Chroma  tography.” 

(ii)  Method  502.2,  "Volatile  Orgam'c 
Compounds  in  Water  by  Purge  and  Ttap 
Capillary  Column  Gas  ^romatography 
with  Photoionization  and  Elecrtrd^c 
Conductivity  Detectors  in  Series." 

(iii)  Method  503.1,  "Volafile  Aromatic 
and  Unsaturated  Organic  Compcninds  in 
Water  by  Purge  and  Trap  Gas 
Chromatography." 

(iv)  MetlKxi  524.1,  "Measurement  of 
Purgeable  Organic  Compounds  in  Water 
by  Purged  Column  Gas 
Chromatography/Mass  Spectrometry." 

(v)  Methcxf  524.2,  "Measurement  <rf 
Purgeable  Organic  Compounds  in  Water 
by  Capillary  Column  Gas 
Chromatography /Mass  ^jectrometry." 

(17)  Analysis  under  this  section  slmll 
only  be  conducted  by  laboratories  Aal 
are  certified  by  EPA  or  the  State 
according  to  tte  following  comfitkms; 

(i)  To  receive  certificaticm  to  comfucf 
analyses  for  the  contaminants  hi 
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§  141.61(a)  (2)  through  (18)  the 
laboratory  must: 

(A)  Analyze  Performance  Evaluation 
samples  which  include  these  substances 
provided  by  EPA  Environmental 
Monitoring  and  Support  Laboratory  or 
equivalent  samples  provided  by  the 
State. 

(B)  Achieve  the  quantitative 
acceptance  limits  under  paragraphs 
(f)(17(i)  (C)  and  (D)  of  this  section  for  at 

I  least  80  percent  of  the  regulated  organic 

chemicals  listed  in  §  141.61(a)  (2) 

I  through  (18). 

(C)  Achieve  quantitative  results  on 
the  analyses  performed  under  paragraph 
(f)(17)(i)(A)  of  this  section  that  are 
within  ±20  percent  of  the  actual  amount 
of  the  substances  in  the  Performance 
Evaluation  sample  when  the  actual 
amount  is  greater  than  or  equal  to  0.010 
mg/1. 

(D)  Achieve  quantitative  results  on 
the  analyses  performed  under  paragraph 
(f)(17)(i)(A)  of  this  section  that  are 
within  ±40  percent  of  the  actual  amount 
of  the  substances  in  the  Performance 
Evaluation  sample  when  the  actual 
amount  is  less  than  0.010  mg/1. 

(E)  Achieve  a  method  detection  limit 
of  0.0005  mg/1,  according  to  the 
procedures  in  appendix  B  of  part  136. 

(ii)  To  receive  certification  for  vinyl 
chloride,  the  laboratory  must: 

(A)  Analyze  Performance  Evaluation 
samples  provided  by  EPA 
Environmental  Monitoring  and  Support 
Laboratory  or  equivalent  samples 
provided  by  the  State. 

(B)  Achieve  quantitative  results  on  the 
analyses  performed  under  paragraph 
(f)(17)(ii)(A)  of  this  section  that  are 
within  ±40  percent  of  the  actual  amount 
of  vinyl  chloride  in  the  Performance 
Evaluation  sample. 

(C)  Achieve  a  method  detection  limit 
of  0.0005  mg/1,  according  to  the 
procedures  in  appendix  B  of  part  136. 

(D)  Obtain  certification  for  the 
contaminants  listed  in  §  141.61(a)  (2) 
through  (18). 

(18)  States  may  allow  the  use  of 
monitoring  data  collected  after  January 
1, 1988,  required  under  section  1445  of 
the  Act  for  purposes  of  initial  monitoring 
compliance.  If  the  data  are  generally 
consistent  with  the  other  requirements 
in  this  section,  the  State  may  use  these 
data  (i.e.,  a  single  sample  rather  than 
four  quarterly  samples)  to  satisfy  the 
initial  monitoring  requirement  of 
paragraph  (f)(4)  of  this  section.  Systems 
which  use  grandfathered  samples  and 
did  not  detect  any  contaminant  listed  in 
§  141.61(a)  (1)  through  (18)  shall  begin 
monitoring  annually  in  accordance  with 
paragraph  (f)(5)  of  this  section  beginning 
January  1, 1993. 


(19)  States  may  increase  required 
monitoring  where  necessary  to  detect 
variations  within  the  system. 

(20)  Each  approved  laboratory  must 
determine  the  method  detection  limit 
(MDL),  as  defined  in  appendix  B  to  part 
136,  at  which  it  is  capable  of  detecting 
VOCs.  The  acceptable  MDL  is  0.0005 
mg/1.  This  concentration  is  the  detection 
concentration  for  purposes  of  this 
section. 

(21)  Each  public  water  system  shall 
monitor  at  the  time  designated  by  the 
State  within  each  compliance  period. 

(g)  For  systems  in  operation  before 
January  1, 1993,  for  purposes  of  initial 
monitoring,  analysis  of  the  contaminants 
listed  in  S  141.61(a)  (1)  through  (8)  for 
purposes  of  determining  compliance 
with  the  maximum  contaminant  levels 
shall  be  conducted  as  follows: 
***** 

(8)  Until  January  1, 1993,  the  State 
may  reduce  the  monitoring  frequency  in 
paragraphs  (g)(1)  and  (g)(2)  of  this 
section,  as  explained  in  this  paragraph. 

***** 

(h)  *  *  * 

(8)  Systems  which  violate  the 
requirements  of  S  141.61(c)  as 
determined  by  paragraph  (h)(ll)  of  this 
section  must  monitor  quarterly.  After  a 
minimum  of  four  quarterly  samples 
show  the  system  is  in  compliance  and 
the  State  determines  the  system  is 
reliably  and  consistently  below  the 
MCL,  as  specified  in  paragraph  (h)(ll)  of 
this  section,  the  system  shall  monitor  at 
the  frequency  specified  in  paragraph 
(h)(7)(iii)  of  this  section. 
***** 

(12)  *  *  * 

(iv)  Method  508,  "Determination  of 
Chlorinated  Pesticides  in  Water  by  Gas 
Chromatography  with  an  Electron 
Capture  Detector.”  Method  508  can  be 
used  to  measure  chlordane,  heptachlor, 
heptachlor  epoxide,  lindane, 
methoxychlor  and  toxaphene.  Method 
508  can  be  used  as  a  screen  for  PCBs. 
***** 

(vi)  Method  515.1,  Revision  5.0, 
“Determination  of  Chlorinated  Acids  in 
Water  by  Gas  Chromatography  with  an 
Electron  Capture  Detector"  as  revised 
May  1991.  Method  515.1  can  be  used  to 
measure  2,4-D,  2,4,5-TP  (Silvex)  and 
pentachlorophenol. 

(vii)  Method  525.1,  Revision  3.0 
“Determination  of  Organic  Compounds 
in  Drinking  Water  by  Liquid-Solid 
Extraction  and  Capillary  Column  Gas 
Chromatography/Mass  Spectrometry” 
as  revised  May  1991.  Method  525.1  can 
be  used  to  measure  alachlor,  atrazine, 
chlordane,  heptachlor,  heptachlor 
epoxide,  lindane,  methoxychlor,  and 
pentachlorophenol. 


(13)  *  *  * 

(i)  Each  system  which  monitors  for 
PCBs  shall  analyze  each  sample  using 
either  Method  505  or  Method  508  (see 
paragraph  (h)(12)  of  this  section). 

***** 

(19)  Anaylsis  under  this  section  shall 
only  be  conducted  by  laboratories  that 
have  received  certification  by  EPA  or 
the  State  and  have  met  the  following 
conditions: 

(i)  To  receive  certification  to  conduct 
analyses  for  the  contaminants  in 
§  141.61(c)  the  laboratory  must: 

(A)  Analyze  Performance  Evaluation 
samples  which  include  those  substances 
provided  by  EPA  Environmental 
Monitoring  and  Support  Laboratory  or 
equivalent  samples  provided  by  the 
State. 

(B)  Achieve  quantitative  results  on  the 
analyses  that  are  within  the  following 
acceptance  limits: 


Contaminant 

Acceptance  limits 
(percent) 

DBCP . 

±  40. 

EDB . - . 

±  40. 

±  45. 

±  45. 

±  45. 

Chlordane . 

±  45. 

±  45. 

Heptachlor  Epoxide . 

±  45. 

±  45. 

±  45. 

PCBs  (as 

DecachlorobiphenyO- 

0-200. 

±  45. 

2  standard  deviations. 

2  standard  deviations. 

AkNcart)  sulforw . 

2  standard  deviations. 

±  50. 

2,4-0 . . . . 

±  50. 

?a-TP  . 

±  50. 

(ii)  [Reserved] 

7.  In  S  141.32.  paragraphs  (e)(16),  (25) 
through  (27),  and  (46)  are  added  to  read 
as  follows: 

§  141.32  Public  notification. 
***** 

(e)  *  *  * 

(16)  Barium.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  barium  is  a  health 
concern  at  certain  levels  of  exposure. 
This  inorganic  chemical  occurs  naturally 
in  some  aquifers  that  serve  as  sources  of 
ground  water.  It  is  also  used  in  oil  and 
gas  drilling  muds,  automotive  paints, 
bricks,  tiles  and  jet  fuels.  It  generally 
gets  into  drinking  water  after  dissolving 
from  naturally  occurring  minerals  in  the 
ground.  This  chemical  may  damage  the 
heart  and  cardiovascular  system,  and  is 
associated  with  high  blood  pressure  in 
laboratory  animals  such  as  rats  exposed 
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to  high  levels  during  their  lifetimes.  In 
hunMBS,  EPA  believes  that  ejects  from 
barium  oo  blood  pressure  should  not 
occur  below  2  parts  permillkm  (ppm)  in 
drinking  water.  EPA  has  set  the  drinking 
water  standard  for  barium  at  2  parts  per 
million  (ppm)  to  protect  against  the  risk 
of  these  adverse  health  effects.  Drinking 
w'ater  that  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  is  considered  safe  with  respect  to 
barium. 

*  *  *  «  * 

(25)  Aldicarb.  The  United  ^tes 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  aldkwb  is  a  health 
concern  at  certain  levels  of  exposure. 
Aldicarb  is  a  widely  used  pesticide. 
Under  certain  soil  and  climatic 
conditions  (e.g.,  sandy  soil  and  high 
rainfall),  aldicarb  may  leach  into  ground 
water  after  normal  agricultival 
applications  to  crops  such  as  potatoes  or 
peanuts  or  may  enter  drinking  water 
supplies  as  a  result  of  surface  runoff. 
This  chemical  has  been  shown  to 
damage  the  nervous  system  in 
laboratory  aninals  sudi  as  rats  and 
dogs  exposed  to  high  levels.  EPA  has  set 
the  drinking  water  standard  for  aldicarb 
at  0.003  parts  per  million  (ppm)  to 
protect  against  the  risk  of  adverse 
health  effects.  Drinking  water  that  meets 
the  EPA  standard  is  associated  widi 
little  to  none  of  this  risk  and  is 
considered  safe  with  respect  to  aldicarb. 

(26)  Aldicarb  aulfaxide.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  aldicarb  sulfoxide 
is  a  health  concern  at  certain  levels  of 
exposure.  Aldicarb  is  a  widely  used 
pesticide.  Aldicarb  sulfoxide  in  ground 
water  is  primarily  a  breakdown  product 
of  aldicarb.  Under  certain  soil  and 
climatic  conditions  (e.g.,  sandy  sod  and 
high  rainfall),  aldicarb  sulfoxide  may 
leach  into  ground  water  after  normal 
agricultural  apphcatkms  to  crops  such 
as  potatoes  or  peanuts  or  may  enter 
drinking  water  supplies  as  a  result  of 
surface  runoff.  Tfa^  chcmtcal  has  been 
shown  to  damage  the  nervous  system  in 
laboratory  aniioak  such  as  rats  and 
dogs  exposed  to  hi^  levels.  EPA  has  set 
the  drinking  water  standard  for  aldicarb 
sulfoxide  at  0d04  prarts  per  million  (ppm) 
to  protect  against  the  risk  of  advene 
health  effects.  DrinkiRg  water  that  meets 
the  EPA  standard  is  associated  with 
little  to  none  of  this  risk  and  is 
considered  safe  with  respect  to  akbearb 
sulfoxide. 

(27)  AkHcarb  sttifeme.  The  United 
States  Eaviromnental  Protection  Agency 
(EPA)  seta  drinkkig  water  standards  and 
has  detenuned  that  aldicarb  sulfooe  is 


a  health  concern  at  certain  levels  of 
exposure.  Aldicarb  is  a  widely  used 
pesticide.  Aldicarb  sulfone  is  formed 
from  the  breakdown  of  aldicarb  and  is 
considered  for  registration  as  a  pesticide 
under  the  name  akktxycarb.  Under 
certain  soil  and  climatic  conditions  (e.g., 
sandy  sod  and  high  rainfall),  aldicarb 
sulfone  may  leach  into  ground  water 
after  normal  agricultural  applications  to 
crops  such  as  potatoes  or  peanuts  or 
may  enter  driving  water  si^>pties  as  a 
result  of  surface  runoff.  This  chemical 
has  been  shovm  to  damage  the  nervous 
system  in  laboratory  animals  such  as 
rats  and  dogs  exposed  to  high  levels. 
EPA  has  set  the  drinking  water  standard 
for  aldicarb  sulfone  at  a002  parts  per 
million  (ppm)  to  protect  against  the  risk 
of  adverse  health  effects.  Drinking  water 
that  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  is  considered  safe  with  respect  to 
aldicarb  sulfone. 

«  *  #  #  * 

(46)  Pentachhrophenol  nre  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  pentachlofophenol 
is  a  health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  is  used 
as  a  wood  preservative,  herbicide, 
disinfectant,  and  defoliant.  Ft  generally 
gets  into  drinking  water  by  runoff  into 
surface  water  or  leaching  into  ground 
water.  This  chemical  has  been  shown  to 
produce  adverse  reproductive  effects 
and  to  damage  the  liver  and  kidneys  of 
laboratory  animals  such  as  rats  exposed 
to  high  levels  during  their  Kfethnes. 

Some  humans  who  were  exposed  to 
relatively  large  amounts  of  this  chemical 
also  suffered  damage  to  die  liver  and 
kidneys.  This  chemical  has  been  shown 
to  cause  cancer  in  laboratory  animals 
sudi  as  rats  and  mice  when  the  animals 
are  exposed  to  high  levels  over  their 
lifetimes.  Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  ri^  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
pentachlorophenol  at  OiXll  parts  per 
miUian  (ppm)  to  protect  against  the  risk 
of  cancer  or  other  adverse  healdi 
effects.  Drinking  water  that  meets  the 
EPA  standard  is  associated  with  little  to 
none  of  this  risk  and  is  considered  safe 
with  reflect  to  pentachlorophemrf. 

8.  Section  141.50  is  amended  by 
adding  paragraphs  (aXlS),  (b)(4},  fb)(5), 
and  (bX6)  to  read  as  follows: 

§141.50  Maximum  contaminant  levc* 
goals  for  organic  chamicais. 

(a)  *  *  * 

(15)  Pentacfakirophenol 

(b)  - 


Contaminant 

MCI.6 

WO 

•  •  * 

»  * 

.  _  0.001 

0.001 

_  0.001 

***** 

9.  Section  141.51  is  amended  by 
adding  paragraph  (b)(3)  as  follows: 


§  141.51  Maximum  contaminant  leval 
goals  for  inorganic  contaminants. 
***** 


(b)* 


Contaminant 

MCLG 

|m0/0 

• 

(3)  Barium..^. 

•  • 

• 

• 

2 

*>  * 

* 

10.  Section  141.61  is  amended  by 
adding  to  the  table  paragraphs  (c)t2). 

(c)(3),  (c)(4),  and  (c)(18)  to  read  as 
follows: 

§  141.61  Maximum  contaminant  levais  for 
organic  contaminants. 
***** 

(c)  *  *  * 


CAS  No. 

Contammant 

MCL 

•  • 

• 

(2)  116-00-3 . . 

0.003 

(3)  1640-07-3. _ 

AkScartt  auHbicida — 

..  0.004 

(4)  1646-87-4.  _ 

AWicart)  auOono.  . 

.  0.003 

•  • 

•  • 

.  aool 

11.  In  §  141.62,  paragrai>h  fbXl)  k 
revised  and  (b)(3  j  is  added  to  re^  as 
follows: 

§  141.62  MaximHin  contaminant  levels  for 
Inorganic  contaminants. 
***** 

(b)*  *  * 


ContaMinant 


MCL  j 

(n*8/4  I 


(1)  Fluoride _ _ _ _  40 

•  •  •  *  • 

(3)  Barium. _ _ _  2 
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PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

12.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g,  300g-l,  300g-2, 
3003-3,  30(^,  300g-5,  300g-6.  300)-4  and 
300)-e. 

13.  In  S  142.57,  which  was  published 
January  30. 1991  (56  FR  3526)  and  will 
become  effective  July  30, 1992, 
paragraph  (b)  is  revised  to  read  as 
follows: 

S  142.57  Bottled  Water,  Point-of-Use. 

•  *  *  *  # 

(b)  Public  water  systems  using  bottled 
water  as  a  condition  of  obtaining  an 
exemption  from  the  requirements  of 
§S  141.61  (a)  and  (c)  and  S  141.62(b) 
must  meet  the  requirements  in 
S  142.62(g). 

PART  143— NATIONAL  SECONDARY 
DRINKING  WATER  REGULATIONS 

14.  The  authority  dtdtion  for  part  143 
continues  to  read  as  follows: 

Authority:  42  US.C.  SOOg-tfe),  300)-4  and 
300i-6. 

15.  In  §  143.4,  v^ich  was  published 
January  30, 1991  (56  FR  3526)  and  wdiich 
will  become  efie^ve  July  30,1992, 


paragraphs  (b)  (12)  and  (13)  are  revised 
to  read  as  follows: 

$  143.4  Monitoring. 

***** 

(b)  *  *  * 

(12)  Aluminum — Method  *  202.1 
Atomic  Absorption  Technique-Direct 
Aspiration;  or  Method  ‘  306A;  or 
Method  »  I-305i-85.  or  Method  *  202.2 
Atomic  Absorption-Graphite  Furnace 
Technique;  or  Method  *  304;  or  Method  * 


‘  “Method*  of  Cberaical  Analysis  of  Water  and 
Wa*te8,~  EPA  Environmental  Monitoring  and 
Systems  Laboratory,  Cincinnati.  OH  45268,  EPA 
600/4-79-02a  March.  1983.  Available  from  ORO 
Publication.  CERL  EPA  Cincinnati,  OH  45268. 

*  “Standard  Methods  for  the  Examination  of 
Water  and  Wastewater,"  16th  Ed.,  American  Public 
Health  Associalioa  American  Waterworiis 
Association,  Water  Pollution  Control  Federation, 
1985. 

*  "Methods  for  the  Determination  of  Inorganic 
Substances  in  Water  and  Fluvial  Sediments,^ 
Techniques  of  Water-Resources  investigations  of 
the  United  State*  Geological  Survey  Books.  Chapter 
Al,  1985.  Available  from  Open  File  Service* 

Section.  Western  Distribution  Branch,  U.S. 
Geological  Survey,  Denver  Federal  Center,  Denver, 
CO  80255. 

*  "Determination  of  Metals  and  Trace  Elements 
by  Inductively  Coupled  Plasma-Atomic  Emission 
Spectrometry,"  Method  200.7,  version  3.2,  August 
1990,  EPA  Environmental  Monitoring  and  Systems 
Laboratory.  Cincinnati.  OH'45288. 


200.7  Inductively-Coupled  Plasma 
Technique;  or  Method  “  200.8 
Inductively  Coupled  Plasma-Mass 
Spectrometry  or  Method  *  200.9  Platform 
Technique;  or  Method  ’’  3120B 
Inductively-Coupled  Plasma  Technique. 

(13)  Silver — Method  *  272.1  Atomic 
Absorption  Technique-Direct 
Aspiration;  or  Method  *  324A;  or 
Method  «  1-3720-85;  or  Method  »  272.2 
Atomic  Absorption-Graphite  Furnace 
Technique;  or  Method  •  304;  or  Method  * 
200.7  Inductively-Coupled  Plasma- 
Technique;  or  Method  *  200,8 
Inductively-Coupled  Plasma-Mass 
Spectrometry;  or  Method  *  200.9 
Platform  Technique;  or  Method  ^  3120B 
Inductively-Coupled  Plasma-Technique. 
[FR  Doc.  Bl-15564  Filed  &-2B-91;8:45  am] 
nLUNQ  CODE  cseo-so-M 


*  “Determination  of  and’Trace  Elements  in  Water 
and  Waste*  by  Inductively  Coupled  PtasoM-Mass 
Spectrometry."  Method  200A  version  4A  Au^ist, 
1990,  EPA  Enviroiunental  Monitoring  and  Systems 
Laboratory,  Qncinnati,  OH  45268.  Available  booi 
ORD  Publication,  CERl,  EPA  Cincinnati,  OH  45288. 

*  "Determination  of  Metals  andTrace  Elements 
by  Stabilized  Temperature  Graphite  Furnace 
Atomic  Absorption  Spectrometry,"  Method  200.9, 
version  1.1,  August  199a  EPA  Environmental 
Monitoring  and  Systems  Laboratory,  Cincinnati.  OH 
4526& 

*  "Standard  Methods  for  the  Examinslkin.tif 
Water  and  Wastewater."  10th  ed.,  Ameiicaa  PaWic 
Health  Association.  American  Waterworks 
Association,  Water  Pollution  Control  Federation. 
1985. 


Monday 
July  1,  1991 


Part  XIII 


The  President 

Executive  Order  12767-*Amendment8  to 
the  Manual  for  Courts-Martial,  UnKed 
States,  1984 

Executive  Order  12788— Extension  of  the 
President’s  Council  of  Advisors  on 
Science  and  Technology 

Proclamation  6310— To  Make  Changes  to 
the  Harmonized  Tariff  Schedule  of  the 
United  States 
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EXECUTIVE  ORDER  12767 

AMENDMENTS  TO  THE  MANUAL  FOR  COURTS-MARTIAL,  UNITED  STATES,  1984 

By  the  authority  vested  in  me  as  President  by  the  Constitution  of 
the  United  States  of  America  and  by  chapter  47  of  title  10  of  the 
United  States  Code  (Uniform  Code  of  Military  Justice),  in  order 
to  prescribe  amendments  to'  the  Manual  for  Courts-Martial,  United 
States,  1984,  prescribed  by  Executive  Order  No.  12473,  as  amended 
by  Executive  Order  No.  12484,  Executive  Order  No.  12550, 

Executive  Order  No.  12586,  and  Executive  Order  No.  12708,  it'ls 
hereby  ordered  as  follows: 

Section  1 .  Part  II  of  the  Manual  for  Courts-Martial,  United 
States,  1984,  is  amended  as  follows: 

a.  R.C.M.  405(g)(1)(A)  is  amended  to  read  as  follows: 

"(A)  Witneases.  Except  as  provided  in  subsection 
(g)(4) (A)  of  this  rule,  any  witness  whose  testimony  would 
be  relevant  to  the  investigation  and  not  cumulative  shall 
be  produced  if  reasonably  available.  This  includes 
witnesses  requested  by  the  accused,  if  the  request  is 
timely.  A  witness  is  'reasonably  available'  when  the 
witness  is  located  within  100  miles  of  the  situs  of  the 
investigation  and  the  significance  of  the  testimony  and 
personal  appearance  of  the  witness  outweighs  the 
difficulty,  expense,  delay,  and  effect  on  military 
operations  of  obtaining  the  witness’  appearance.,  A  witness 
who  is  unavailable  under  Mil.  R.  Evid.  804(a) (l)-(6)  ;i8  not^ 

'reasonably  available.'”. 

b.  R.C.M.  405(g)(4)(B)  is  amended  — 

(1)  in  clause-(iii)  to  read  as  follows:  i 


1 
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"(iii)  Prior  testimony  under  oath;"; 

(2)  in  clause  (iv)  to  read  as  follows: 

"(iv)  Depositions  of  that  witness;  and”;  and 

(3)  by  adding  the  following  clause  at  the  end  thereof: 

"(v)  In  time  of  war,  unsworn  statements.". 

R.C.M.  701(a)(3)(B)  is  amended  to  read  as  follows: 

"(B)  To  rebut  a  defense  of  alibi,  innocent  ingestion, 
or  lack  of  mental  responsibility,  when  trial  counsel  has 
received  timely  notice  under  subsection  (b)(1)  or  (2)  of 
this  rule.". 

R.C.M.  701(b)  is  amended  — 

(1)  in  subparagraph  (1)  to  read  as  follows: 

"(1)  Names  of  witnesses  and  statements. 

(A)  Before  the  beginning  of  trial  on  the  merits, 
the  defense  shall  notify  the  trial  counsel  of  the  names 
and  addresses  of  all  witnesses,  other  than  the  accused, 
whom  the  defense  intends  to  call  during  the  defense 
case  in  chief,  and  provide  all  sworn  or  signed 
statements  known  by  the  defense  to  have  been  made  by 
such  witnesses  in  connection  with  the  case. 

(B)  Upon  request  of  the  trial  counsel,  the 


2 
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defense  shall  also 

(1)  provide  the  trial  counsel  with  the  names 
and  addresses  of  any  witnesses  tdiom  the  defense 
intends  to  call  at  the  presentencing  proceedings 
under  R.C.M.  1001(c);  and 

(2)  permit  the  trial  counsel  to  inspect  any  . 

written  material  that  will  be  presented  by  the 

defense  at  the  presentencing  proceeding.*; 

(2)  in  subparagraph  (2)  to  read  as  follows t 

"(2)  Notice  of  certain  defenses.  The  defense  shall 
notify  the  trial  counsel  before  the  beginning  of  trial  on 
the  merits  of  its  intent  to  offer  the  defense  of  alibi, 

,  innocent  ingestion,  or  lack  of  mental  responsibility,  or 
its  intent  to  introduce  expert  testimony  as  to  the 
accused's  mental  condition.  Such  notice  by  the  defense 
shall  disclose,  in  the  case  of  an  alibi  defense,  the  place 
or  places  at  which  the  defense  claims  the  accused  to  have 
been  at  the  time  of  the  alleged  offense,'  and.  In  the  case  - 
of  an  innocent  ingestion  defense,  the  place  or  places 
where,  and  the  circumstances  under  which  the  defense  claiits 
the  accused  innocently  ingested  the  substance  in  qpiestlon, 
and  the  names  and  addresses  of  the  witnesses  upon  whom  the 
accused  intends  to  rely  to  establish  any  such  defenses.*; 
and 

(3)  in  subparagraph  (5)  to  read  as  followei 

”(5)  Inadmissibility  of  withdrawn  defense.  If  an 
intenticm  to  rely  upon  a  defense  under 'subsection  (b)(2)  of 


3 
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this  rule  is  withdrawn,  evidence  of  such  intention  and 
disclosures  by  the  accused  or  defense  counsel  made  in 
’  connection  with  such  intention  is  not,  in  any 
court-martial,  admissible  against  the  accused  who  gave 
notice  of  the  intention.". 

e.  R.C.M.  705(c)(2)  is  amended  by  deleting  the  first  sentence 
and  substituting  therefor  the  following  sentence! 

"(2)  Permissible  terms  or  conditions.  Subject  to 
subsection  (c)(1)(A)  of  this  rule,  subsection  (c)(1)(B)  of 
this  rule  does  not  prohibit  either  party  from  proposing  the 
following  additional  conditions:". 

f.  R.C.M.  705(d)  is  amenoea  — 

( 1 )  by  deleting  subparagraph  (xj; 

(2)  by  redesignating  subparagraph  (2)  as  subparagrapn 
(1)  and  amending  it  to  read  as  follows: 

"(1)  Negotiation.  Pretrial  agreement  negotiations 
may  be  initiated  by  the  accused,  defense  counsel,  trial 
counsel,  the  staff  judge  advocate,  convening  authority,  or 
their  duly  authorized  representatives.  Either  the  defense 
or  the  government  may  propose  any  term  or  condition  not 
prohibited  by  law  or  public  policy.  Government 
representatives  shall  negotiate  with  defense  counsel  unless 
the  accused  has  waived  the  right  to  counsel."; 

(3)  by  redesignating  subparagraph  (3)  as  subparagraph 
(2)  and  amending  it  to  read  as  follows: 


4 
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"(2)  Fortnai  Bubmisaion,  After  negotiation,  if  any, 
under  subsection  (d)(1)  of  this  rule,  if  the  accused  elects 
to  propose  a  pretrial  agreement,  the  defense  shall  submit  a 
written  offer.  All  terms,  c<MKlitionB,  and  promises  between 
the  parties  shall  be  written.  The  proposed  agreement  shall 
be  signed  by  the  accused  and  defense  counsel,  if  any.  If 
the  agreement  contains  any  specified  action  on  the  adjudged 
sentence,  such  action  shall  be  set  forth  on  a  page  separate 
from  the  other  portions  of  the  agreement . ^ ; 

(4)  by  redesignating  subparagraf^i  (4^  as  subparagraph  (3) 
and  amending  it  to  read  as  follows t 

"(3)  Acceptance.  The  convening  authority  may  either 
accept  or  reject  an  offer  of  the  accused  to  enter  into  a 
pretrial  agreement,  or  may  propose  by  counteroffer  any 
terms  or  conditions  not  prohibited  by  law  or  public  policy. 
The  decision  whether  to  accept  or  reject  an  offer  is  within 
the  sole  discretion  of  the  convening  authority.  When  the 
convening  authority  has  accepted  a  pretrial  agreement,  the 
agreement  shall  be  signed  by  the  convening  authority  or  by  • 
a  person,  such  as  the  staff  judge  advocate  or  trial 
counsel,  who  has  been  authorized  by  the  convening  authority 
to  sign.";  and 

(5)  by  redesignating  subparagra{rft  (5)  as  subparagraph  (4j. 

9*  R.C.M.  707  is  amended  to  read  as  followai 

"Rule  707.  Speedy  trial 

(af  In  general.  The  accused  shall  be  brought  to  trial 
within  120  days  after  the  earlier  ofi 
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(1)  Preferral  of  charges; 

(2)  The  imposition  of  restraint  under  R.C.M. 

304(a)(2)-(4);  or, 

(3)  Entry  on  active  duty  under  R.C.M.  204. 

(b)  Accountability. 

\ 

(1)  Jn  general.  The  date  of  preferral  of  charges,  the 
date  on  which  pretrial  restraint  under  R.C.M.  304(a) (2)-(4l 
is  imposed,  or  the  date  of  entry  on  active  duty  under  R.C.M. 

204  shall  not  count  for  the  purpose  of  computing  time  under 
subsection  (a)  of  this  rule.  The  date  on  tdiich  the  accused 
is  brought  to  trial  shall  count.  The  accused  is  brought  to 
trial  within  the  meaning  of  this  rule  at  the  time  of 
arraignment  under  R.C.M.  904. 

(2)  Multiple  charges.  When  charges  are  preferred  at 
different  times,  accountability  for  each  charge  shall  be 
determined  from  the  appropriate  date  under  subsection  (a)  of 
this  rule  for  that  charge. 

(3)  Events  which  affect  time  periods. 

(A)  Dismissal  or  mistrial.  If  charges  are  dismissed, 
or  if  a  mistrial  is  granted,  a  new  120-day  time  period  under 
this  rule  shall  begin  on  the  date  of  dismissal  or  mistrial 
for  cases  in  which  there  is  no  repreferral  and  cases  in 
which  the  accused  is  in  pretrial  restraint.  In  all  other 
cases,  a  new  120-day  time  period  under  this  rule  shall  begin 
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on  the  earlier  of 
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(i)  the  date  of  repreferral; 

(ii)  the  date  of  imposition  of  restraint  under 
R.C.M.  304(a)(2)-(4) . 

(B)  Release  from  restraint.  If  the  accused  is  released 
from  pretrial  restraint  for  a  significant  period,  the 
120-day  time  period  under  this  rule  shall  begin  on  the 
earlier  of 

(i)  the  date  of  preferral  of  charges; 

(ii)  the  date  on  which  restraint  under  R.C.M. 
304(a) (2)-(4)  is  reimposed;  or 

(iii)  the  date  of  entry  on  active  duty  under  R.C.M. 
204. 


(C)  Government  appeals.  If  notice  of  appeal  under 
R.C.M.  908  is  filed,  a  new  120-day  time  period  under  this 
rule  shall  begin,  for  all  charges  neither  proceeded  on  nor 
severed  under  R.C.M.  908(b)(4),  on  the  date  of  notice  to  the 
parties  under  R.C.M.  908(b)(8)  or  908(c)(3),  unless  it  is 
determined  that  the  appeal  was  filed  solely  for  the  purpose 
of  delay  with  the  knowledge  that  it  was  totally  frivolous 
and  without  merit.  After  the  decision  of  the  Court  of 
Military  Review  under  R.C.M.  908,  if  there  is  a  further 
appeal  to  the  Court  of  Military  Appeals  or,  subsequently,  to 
the  Supreme  Court,  a  new  120-day  time  period  under  this  rule 
shall  begin  on  the  date  the  parties  are  notified  of  the 
final  decision  of  the  Court  of  Military  Appeals  or,  if 
appropriate,  the  Supreme  Court. 
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(D)  Rehearings.  If  a  rehearing  is  ordered  or 
authorized  by  an  appellate  court,  a  new  120-day  tine  period 
under  this  rule  shall  begin  on  the  date  that  the  responsible 
convening  authority  receives  the  record  of  trial  and 'the 
opinion  authorizing  or  directing  a  rehearing. 

(c)  Excludable  delays.  All  periods  of  tine  covered  by 
stays  issued  by  appellate  courts  and  all  other  pretrial 
delays  approved  by  a  military  judge  or  the  convening 
authority  shall  be  excluded  when  determining  whether  the 
period  in  subsection  (a)  of  this  rule  has  run. 

(1)  Procedure.  Prior  to  referral,  all  requests  for 
pretrial  delay,  together  with  supporting  reasons,  will  be 
submitted  to  the  convening  authority  or,  if  authorized  under 
regulations  prescribed  by  the  Secretary  concerned,  to  a 
military  judge  for  resolution.  After  referral,  such 
requests  for  pretrial  delay  will  be  subnitted  to  the 
military  judge  for  resolution. 

(2)  -Motions.  Upon  accused's  timely  amtion  to  a 

■  military' judge -under  R.C.M.  905  for  speedy  trial  relief, 
counsel  should  provide  the -court  a -chronology  tietailing  the 
•  processing  of  the  case.  .This  chronology  should  be  made  part 
of  the  appellate  record. 

(d)  Remedy.  A  failure  to  comply  with  the  right  to  a  speedy 
trial  will  result  in  dismissal  of  the  affected  charges. 

This  dismissal  will  be  with  or  without  prejudice  to  the 
government's  right  to  reinstitute  court-martial  proceedings 
against  the  accused  for  the  same  offense  at  a  later  date. 

The  charges  must  be  dismissed  with  prejudice  where  the 
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accused  has  been  deprived  of  his  or  her  constitutional  right 

to  a  speedy  trial.  In  determining  whether  to  dismiss 

charges  with  or  without  prejudice,  the  court  shall  consider/  ' 

among  others,  each  of  the  following  factors t  the 

seriousness  of  the  offense;  the  facts  and  circumstances  of 

the  case  that  lead  to  dismissal;  the  impact  of  a 

reprosecution  on  the  administration  of  justice;  and  any 

prejudice  to  the  accused  resulting  from  the  denial  of  a 

speedy  trial. 

(e)  Waiver.  Except  as  provided  in  R.C.M.  910(a)(2),  a  plea, 
of  guilty  idiich  results  in  a  finding  of  guilty  waives  any 
speedy  trial  issue  as  to  that  offense.”. 

h.  R.C.M.  802(c)  is  amended  to  read  as  followst 

”(c)  Rights  of  Parties.  No  party  may  be  prevented 
under  this  rule  from  presenting  evidence  or  from  making  any 
argument,  objection,  or  motion  at  trial.". 

i.  R.C.M.  908(b)(4)  is  amended  to  read  as  followst 

"(4)  Effect  on  the  court-martial.  Upon  written  notice  ’  '  . 

to  the  military  judge  under  subsection  (b)(3)  of  this  rule, 
the  ruling  or  order  that  is  the  subject  of  the  appeal  is 
autCHoatically  stayed  and  no  session  of  the  court-martial  may  " 
proceed  pending  disposition  by  the  Court  of  Military  Review 
of  the  appeal,  except  that  solely  as  to  charges  and 
‘  specifications  not  affected  by  the  ruling  or  order:". 

j.  R.C.M.  908(b)  is  amended  by  inserting  the  following  new 

subparagraph  at  the  end  thereof  t 
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"(9)  Pretrial  confinement  of  accused  pending  appeal. 
If  an  accused  Is  in  pretrial  confinement  at  the  time  the 
United  States  files  notice  of  its  intent  to  appeal  under 
subsection  (3)  above,  the  commander,  in  determining  whether 
the  accused  should  be  confined  pending  the  outcome  of  an 
appeal  by  the  United  States,  should  consider  the  seune 
factors  which  would  authorize  the  imposition  of  pretrial 
confinement  under  R.C.M.  305(h)(2)(B).". 

k.  R.C.M.  1004(c)(8)  is  amended  to  read  as  follows! 

"(8)  That,  only  in  the  case  of  a  violation  of  Article 
118(4),  the  accused  was  the  actual  perpetrator  of  the 
killing  or  was  a  principal  whose  participation  in  the 
burglary,  sodomy,  rape,  robbery,  or  aggravated  arson  was 
major  and  who  manifested  a  reckless  indifference  for  human 
life;". 


1.  R.C.M.  1010  is  amended  to  read  as  follows! 

"In  each  general  and  special  court-martial,  prior  to 
adjournment,  the  military  judge  shall  ensure  that  the 
defense  counsel  has  informed  the  accused  orally  and  in 
writing  of : 

a.  The  right  to  submit  matters  to  the  convening 
autho;rity  to  consider  before  taking  action; 

b.  The  right  to  appellate  review,  as  applicable,  and 
the  effect  of  waiver  or  withdrawal  of  such  right; 

c.  The  right  to  apply  for  relief  from  the  Judge 
Advocate  General  if  the  case  is  neither  reviewed  by  a  Court 
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of  Military  Review  nor  revle%#ed  by  the  Jud^e  Advocate 
General  under  R.C.M.  1201(b)(1);  and 

d.  O^e  right  to  the  advice  and  assistance  of  counsel 
In  the  exercise  of  the  foregoing  rights  or  any  decision  to 
waive  them. 

The  written  advice  to  the  accused  concerning  post-trial 
and  appellate  rights  shall  be  signed  by  the  accused  and  the 
defense  counsel  and  Inserted  in  the  record  of  trial  as  an 
appellate  exhibit . ^ . 

m.  R.C.M.  1103(b)(2)(D)  is  amended  by  — 

(1)  redesignating  clause  (iv)  as  clause  (v);  and 

(2)  inserting  the  following  new  clause  (iv)  after  clause 
(ill). 


“(iv)  The  original  dated,  signed  action  by  the 
convening  authority.". 

n.  R.C.M.  1107(f)(1)  is  amended  to  read  as  followsi 

"(1)  In  general.  The  convening  authority  shall  state 
in  writing  and  insert  in  the  record  of  trial  the  convening 
authority's  decision  as  to  the  sentence,  whether  any - 
findings  of  guilty  are  disapproved,  and  orders  as  to  further 
disposition.  The  action  shall  be  signed  personally  bif  the 
convening  authority.  The  convening  authority's  authority  to 
sign  shall  a^^ar- below  the  signature.”. 

o.  R.C.M.  1110(f)(1)  is  amended  to  read  as  follow*  , 
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"(1)  Waiver.  The  accused  may  sign  a  waiver  of 
appellate  review  at  any  time  after  the  sentence  is 
announced.  The  waiver  must  be  filed  within  10  days  after 
the  accused  or  defense  counsel  is  served  with  a  copy  of  the 
action  under  R.C.M.  1107(h).  Upon  tnritten  application  of 
the  accused,  the  .convening  authority  may  extend  this  period 
for  good  cause,  for  not  more  than  30  days." 

p.  R.C.M.  1113(c)(1)  is  amended  in  the  final  paragraph  thereof 
to  read  as  follows: 

"A  dishonorable  or  a  bad-conduct  discharge  may  be 
ordered  executed  only  after  a  final  judgment  within  the 
meaning  of  R.C.M.  1209  has  been  rendered  in  the  case.  If  on 
the  date  of  final  judgment  a  servlcemember  is  not  on 
appellate  leave  and  more  than  6  months  have  elapsed  since 
approval  of  the  sentence  by  the  convening  authority,  before 
a  dishonorable  or  a  bad-conduct  discharge  may  be  executed, 
the  officer  exercising  general  court-martial  jurisdiction 
over  the  servlcemember  shall  consider  the  advice  of  that 
officer's  staff  judge  advocate  as  to  whether  retention  of 
the  servlcemember  would  be  in  the  best  Interest  of  the 
service.  Such  advice  shall  include  the  findings  and 
sentence  as  finally  approved,  the  nature  and  character  of 
duty  since  approval  of  the  sentence  by  the  convening 
authority,  and  a  recommendation  whether  the  discharge  should 
be  executed . ” . 

Sec .  2 .  Part  III  of  the  Manual  for  Courts-Martial,  United  ■ 

States,  1984,  is  amended  by  adding  the  following  new  rule  at  the  ■ 

end  of  Section  VII  thereof:  I 
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"Rule  707.  Polygraph  Exani nations. 

(a)  Notwithstanding  any  other  provision  of  law,  the  results 
of  a  polygraph  examination,  the  opinion  of  a  polygraph 
examiner,  or  any  reference  to  an  offer  to  take,  failure  to 
take,  or  taking  of. a  polygra{A  examination,  shall  not  be 
admitted  into  evidence. 

(b)  Nothing  in  this  section  is  intended  to  exclude  from 
evidence  statements  made  during  a  polygraph  examination 
which  are  otherwise  admissible.”. 

Sec .  3 .  Part  IV  of  the  Manual  for  Courts-Martial,  United  States, 

1984,  is  amended  as  followst 

a.  Paragraph  4e  is  amended  to  read  as  followst 

"e.  .Maximum  punishment.  '  Any  person  subject  to  the  code  who 
is  found  guilty  of  an  attempt  under  Article  80  to  commit  any- 
offense  punishable  by  the  code  shall  be  subject  to  the  same 
maximum  punishment  authorised  for  conmission  of  the  offense 
attempted,  except  that  in  no  case  shall  the  death  penalty  be 
adjudged,  nor  shall  any  mandatory  minimum  punishment 
provisions  apply;  and  in  no  case,  other  -than  attempted 
murder,  shall  confinement  exceeding  20  years  be  adjudged.”. 

b.  Paragraph  19  is  amended  — 

(1)  in  subparagraph  b(4)  by  adding  the  following  thereto! 

"(Notet  If  the  escape  was  from  post-trial  confinement,  ,  -  .  _ 


add  the  following  element] 
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(d)  That  the  confinenent  was  the  result  of  a 
court-martial  conviction."} 

(2)  in  subparagraph  c(4)(a)  by  adding  the  following 
thereto t 

"For  purposes  of  the  aggravating  element  of  post-trial 
confinement  (subparagraph  b(4)(d),  abova|  and  increased 
punishment  therefor  (subparagraph  e(4),  below),  the 
confinement  must  have  been  imposed  pursuant  to  an  adjudged 
sentence  of  a  court-martial  and  not  as  a  result  of  pretrial 
restraint  or  non judicial  punishment."; 

(3)  in  subparagraph  e  by  — 

(a)  amending  clause  (3)  to  read  as  followst 

"(3)  Escape  from  custodyt  pretrial  canfineaentf  or 
confinement  on  bread  and  water  or  diminished  rations 
imposed  pursuant  to  Article  i5.  .  Dishomorable 
^  discharge#  forfeiture  of;  all  pay  and  allowances,  and 

confinement  for  1  year."; 

(b)  adding  the  following  new  clause  at  the  end 
thereof : 

"(4)  Escape  from  post-trial  confinement. 

Dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  5  years."; 

(4)  in  sul^ragraph  f(4>  to  read  as  follows)  < 

"(4)  Escape  fr<m  confinement. 
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In  that  _  (personal  Jurisdiction  data), 

having  been  placed  in  (post-trial)  confinement  in  (place  of 
confinement),  by  a  person  authorized  to  order  accused  into 

confinement  did,  (at/on  board  _  location)  (subject- 

matter  jurisdiction  data,  if  required),  on  or  about 
_ 19 _ ,  escape  from  confinement.". 

c.  Paragraph  35c(2)  is  amended  to  read  as  follows t 

"(2)  Operating.  Operating  a  vehicle  includes  not  only 
driving  or  guiding  it  while  in  motion,  either  in  person  oi 
through  the  agency  of  another,  but  also  the  manipulation  of 
its  controls  so  as  to  cause  the  particular  vehicle  to  move, 
or  the  setting  of  its  motive  power  in  action.". 

c.  Paragraph  57d  is  amended  to  read  as  follows. 

"d.  Lesser  included  offense.  Article  80  —  attempts.  . 

d.  Paragraph  96f  is  amended  to  read  as  follows. 

"f.  Sample  specification. 

In  that  _  (personal  jurisdiction  data),  did, 

(at/on  board— location) (subject-matter  jurisdiction  data,  if 

required),  on  or  about  _ ,  19 _ ,  wrongfully  (endeavor 

to)  [impede  (a  trial  by  court-martial) (an 

investigation)  ( _ )]  [influence  the  actions  of _ 

(a  trial  counsel  of  the  court-martial ) (a  defense  counsel  of 
the  court-martial) (an  officer  responsible  for  making  a 
recommendation  concerning  disposition  of 
charges )( _ )][ (influence) (alter)  the  testimony  of 
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_  as  a  witness  before  a  (court'-aartial)  {an 

investigating  officer)  ( _ )]  in  tiie  case  of 

_  by  [ (promising) (offering) (giving)  to  the  said 

_ ,  (the  sum  of  $ _ )  ( _ ,  of  a  value 

of  about  $_ _ )  ]^( communicating  to  the  said  _  a 

threat  to  _ L_1  [ _ 1»  {if)  (tinless)  lie/she,  the  said 

_ ,  would  [recommend  dismissal  of  the  charges  against 

said  _ )( (wrongfully  refuse  to  testify) (testify  falsely 

concerning  _ )( _ )][(at  such  trial)  {before  such 

investigating  officer)  ][ _ )•"• 

Sec .  4 .  These  amendments  shall  take  effect  on  July  6,  1991, 
subject  to  the  following: 

a.  The  amendments  made  to  Rule  for  Courts-Martial 
1004(c)(8)  and  paragraphs  4e,  19,  and  35c(2)  of  Part  IV  shall 
apply  to  any  offense  committed  on  or  after  July  6,  1991. 

b.  Military  Rule  of  Evidence  707  shall  apply  only 
in  cases  in  which  arraignment  has  been  completed  on  or 
after  July  6,  1991. 

c.  The  amendments  made  to  Rules  for  Courts-Martial  701 
and  705  shall  apply  only  in  cases  in  whidh  charges  are 
preferred  on  or  after  J^uly  6,  1991. 

d.  The  amendments  made  to  Rules  for  Courts-Martial  797 
and  1010  shall  apply  only  to  cases  in  which  arraignment 
occurs  on  or  after  July  €,  1991. 
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e.  The  amendment  made  to  Rule  for  Courts-Martial 
908(b)(9)  shall  apply  only  to  cases  in  which  pretrial 
confinement  is  imposed  on  or  after  July  6,  1991. 

f.  The  amendment  made  to  Rule  for  Courts-Martial 
1113(c)(1)  shall  apply  only  in  cases  in  which  the  sentence 
is  adjudged  on  or  after  July  6,  1991. 

g.  Nothing  contained  in  these  amendments  shall 

be  construed  to  make  punishable  any  act  done  or  omitted 
prior  to  July  6,  1991,  which  was  not  punishable  when  done 
or  omitted. 

h.  The  maximum  punishment  for  an  offense  committed 
prior  to  July  6,  1991,  shall  not  exceed  the  applicable 
maximum  in  effect  at  the  time  of  the  commission  of 

such  offense. 

i.  Nothing  in  these  amendments  shall  be  construed 
to  invalidate  any  nonjudicial  punishment  proceeding, 
restraint,  investigation,  referral  of  charges,  trial  in 
which  arraignment  occurred,  or  other  action  begun  prior 
to  July  6,  1991,  and  any  such  restraint,  investigation, 
referral  of  charges,  trial,  or  other  action  may  proceed 
in  the  same  manner  and  with  the  same  effect  as  if  these 
amendments  had  not  been  prescribed. 
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Sec  5.  The  Secretary  of  Defense,  on  behalf  of  the  President, 
shall' transmit  a  copy  of  this  Order  to  the  Congress  of  the  United 
States  in  accord  with  section  836  of  title  10  of  the  United 
States  Code. 


THE  WHITE  HOUSE, 
June  27,  1991. 
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Executive  Order  12768  of  June  28,  1991 

Extension  of  the  President’s  Council  of  Advisors  on  Science 
and  Technology 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  and  in  order  to  extend  the  President's  Council  of 
Advisors  on  Science  and  Technology,  it  is  hereby  ordered  that  Section  4(b)  of 
Executive  Order  No.  12700  is  amended  by  deleting  "June  30,  1991"  and 
inserting  “June  30, 1993"  in  lieu  thereof. 


THE  WHITE  HOUSE, 
June  28,  1991. 


[FR  Doc.  91-15814 
Filed  S-2S.91:  11:55  am] 
Billing  code  3195-01-M 
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Proclamation  6310  of  June  28,  1991 

To  Make  Changes  to  the  Harmonized  Tariff  Schedule  of  the 
United  States 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Section  1211(d)(2)  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988 
(“1988  Act”)  (19  U.S.C.  3011(d)(2))  requires  the  United  States  International 
Trade  Commission  (“Commission”)  to  recommend  to  the  President  and  to  the 
Congress  those  changes  to  the  Harmonized  Tariff  Schedule  of  the  United 
States  (HTS)  that  the  Commission  would  have  recommended  if  certain  final 
judicial  decisions  published  during  the  2-year  period  beginning  on  February  1. 
1988,  would  have  affected  tariff  treatment  if  the  final  decisions  had  been  made 
before  the  conversion  into  the  format  of  the  International  Convention  on  the 
Harmonized  Commodity  Description  and  Coding  System.  June  14,  1983,  and 
the  Protocol  thereto,  June  24, 1986.  Section  1211(d)(3)  of  the  1988  Act  (19  U.S.C. 
3011(d)(3))  directs  the  President  to  review  the  recommended  changes  and  to 
proclaim  those  changes,  if  any,  which  he  decides  are  necessary  or  appropriate 
to  conform  the  HTS  to  the  pertinent  Knal  judicial  decisions.  This  section 
further  provides  that  any  changes  proclaimed  by  the  President  shall  be 
effective  both  for  entries  made  on  or  after  the  date  of  the  proclamation  and  for 
entries  made  between  January  1, 1989,  and  the  date  of  the  proclamation,  upon 
request  by  the  importer  for  liquidation  or  reliquidation  thereof  within  180  days 
after  the  effective  date  of  the  proclamation. 

2.  Pursuant  to  section  1211(d)  of  the  1988  Act,  on  September  1,  1990,  the 
Commission  reported  its  recommendations  for  changes  to  the  HTS  to  the 
President  in  its  report  on  Investigation  No.  332-273  (USITC  Publication  No. 
2309,  August  1990).  After  reviewing  all  of  the  changes  recommended  by  the 
Commission.  I  have  decided  that  all  such  changes  are  necessary  or  appropri¬ 
ate  in  order  to  conform  the  HTS  to  the  decisions  identified  in  the  Commis¬ 
sion’s  report. 

3.  Section  604  of  the  Trade  Act  of  1974,  as  amended  (“1974  Act”)  (19  U.S.C. 
2483),  authorizes  the  President  to  embody  in  the  HTS  the  substance  of  the 
provisions  of  that  Act,  of  other  acts  affecting  import  treatment,  and  actions 
thereunder. 

NOW.  THEREFORE,  I  GEORGE  BUSH.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  including  but  not  limited  to  section  604  of  the  1974  Act 
and  section  1211(d)  of  the  1988  Act,  do  proclaim  that: 

(1)  In  order  to  conform  the  HTS  to  certain  final  judicial  decisions,  the  HTS  is 
modihed  as  set  forth  in  Annex  I  to  this  proclamation. 

(2)  In  order  to  provide  for  the  continuation  of  previously  proclaimed  staged 
reductions  on  Canadian  goods  in  the  HTS  provisions  modified  in  Annex  I  to 
this  proclamation,  effective  with  respect  to  goods  originating  in  the  territory  of 
Canada  which  are  entered,  or  withdrawn  from  warehouse  for  consumption,  on 
or  after  the  dates  specified  in  Annex  II  to  this  proclamation,  the  rate  of  duty  in 
the  HTS  set  forth  in  the  Rates  of  Duty  1  Special  subcolumn  followed  by  the 
symbol  “CA”  in  parentheses  for  each  of  the  HTS  subheadings  enumerated  in 
Annex  II  shall  be  deleted  and  the  rate  of  duty  provided  in  Annex  II  inserted  in 
lieu  thereof  on  the  dates  speciHed. 
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(3)  Any  provisions  of  previous  proclamations  and  Executive  orders  incon¬ 
sistent  with  the  provisions  of  this  proclamation  are  hereby  superseded  to  the 
extent  of  such  inconsistency. 

(4) (a)  The  modifications  made  by  paragraph  (1)  of  this  proclamation  shall  be 
effective  with  respect  to: 

(i)  entries  made  on  or  after  the  date  of  signature  of  this  proclamation,  and 

(ii)  entries  made  on  or  after  January  1, 1989,  if  application  for  liquidation  or 
reliquidation  thereof  is  made  by  the  importer  to  the  United  States  Customs 
Service  within  180  days  after  the  date  of  signature  of  this  proclamation. 

(b)  The  modihcations  made  by  paragraph  (2)  of  this  proclamation  shall  be 
effective  with  respect  to  goods  originating  in  the  territory  of  Canada  entered, 
or  withdrawn  from  warehouse  for  consumption,  on  or  after  the  dates  indicated 
in  the  respective  columns  for  such  goods  in  Annex  II  to  this  proclamation. 
IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth  day 
of  June,  in  the  year  of  out  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  Hfteenth. 


Billing  eode  S195-01-M 
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ANNEX  I 


Notes 

i  ■■ 

1.  Bracketed  matter  is  included  to  assist  in  the  understanding  of  proclaimed 
modifications. 


2.  The  following  supersedes  matter  now  in  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS).  The  subheadings  and  superior  descriptions  are  set 
forth  in  columnar  format,  and  material  in  such  columns  is  inserted  in  the 
columns  of  the  HTS  designated  “Heading/Subheading",  "Article  Description", 
"Rates  of  Duty  1  General",  "Rates  of  Duty  1  Special",  and  "Rates  of  Duty  2", 
respectively. 


Effecttve_witlLTesDect  to  articles  entered,  or  withdrawn  from  warehouse  for 
consumption,  j)fi_or  after  the  date  of  signature  of  this^oroclamation.  and  to 
entries  of  such  articles  made  on  or  after  January  1.  1!>89.  H  aopTication  for 
liouidation  or  reliauidation  thereof  is  made  bv  the  importer  within  180  davs 
of  the  date  of  this  proclamation! 

(a)  Subheading  8471.99.30  is  superseded  by: 

CAutomatic...:] 

[Other:! 

[Other:] 

"Power  supplies: 

6471.99.32  Uhits  suitable  for  physical  . 

incorporation  into  automatic 
data  processing  machines 

or  units  thereof .  Free  3SX 

6471.99.3A  Other .  3X  Free  IA",CA,E,IL»  55X" 

Conforming  change:  General  note  3(c) (iiHO)  to  the  HTS  is  modified  by  • 
striking  out  "8471.99.30  Mexico"  and  by  inserting  in  lieu  thereof  "8471.99.34 
Mexico". 

<b)  Subheading  9027.20.40  is  superseded  by: 

[Instruments. . . :] 

[Chromatographs...:] 

•Electrical: 

9027.20.42  Electrophoresis  Instruments  not  ^  -  >  • 

incorporating  an  optical  or  other 

measuring  device .  3.9X  Free  (A, E, ID  40X 

[See  Annex  II]  (CA) 

9027.20.44  Other . .  4.9X  Free  (A.E.ID  *  ,  40X"  , 

[See  Annex  II]  (CA) 


(c)  Subheading  9027.90.40  is  superseded  by: 


[Instruments...:] 

[Microtomes;...:] 

[Parts...:] 

"Of  electrical  instrfcments  and 
apparatus: 

9027.90.42  Of  electrophoresis  instruments 

not  incorporating  an  optical  or 

other  measuring  device .  3.9X 


Free  (A.E.ID 
[See  Annex  II]  (CA) 
Free  (A.E.ID 
[See  Annex  II]  (CA) 


40X 


30305 


9027.90.44 


Other, 


4.9X 


40X‘ 
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ANNEX  II 

Effective  with  respect  tQ  goods  originating  in  the  territory  of  Canada 
entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  the  dates 
set  forth  In  the  fQllowlflg  tabulation: 

For  each  of  the  following  subheadings  created  by  Annex  Kb)  and  (c)  of  this 
proclamation,  on  or  after  January  1  of  each  of  the  following  years,  the  rate 
of  duty  In  the  Rates  of  Duty  1  Special  subcolumn  In  the  HTS  that  Is  followed 
by  the  symbol  “CA"  In  parentheses  Is  deleted  and  the  following  rates  of  duty 
Inserted  In  lieu  thereof  on  the  date  specified  below. 


HTS 

Subheading 

1989 

1990 

1991 

1992 

1995 

1994 

1995 

1996 

1997 

1998 

9027.20.42 

4.4X 

3.9X 

3.4X 

2.9X 

2.4X 

1.9X 

1.4X 

0.9X 

0.4X 

Free 

9027.20.44 

4.4X 

3.9X 

3.4X 

2.9X 

2.4X 

1.9X 

1.4X 

0.9X 

0.4X 

Free 

9027.90.42 

4.4X 

3.9X 

3.4X 

2.9X 

2.4X 

1.9X 

1.4X 

0.9X 

0.4X 

Free 

9027.90.44 

4.4X 

3.9X 

3.4X 

2.9X 

2.4X 

1.9X 

1.4X 

0.9X 

0.4X 

Free 

(FR  Doc.  91-15819 
Filed  6-28-91:  12.-08  pm] 
Billing  code  3190-01 -C 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
vireek  and  whi^  is  now  available  for  sale  at  the  Govemnient  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $620.00 
domestic,  $155.00  additionat  for  foreign  rruuling. 

Order  from  Superintendent  of  Documents,  Govemnrent  Printing  Office, 
Washington.  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 
Deposit  Account)  may  be  telephorred  to  the  GPO  order  desk  at  (202) 
783-323$  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 
(except  holidays). 


Title 

Price 

Revlelon  Date 

1, 2  (2  Reserved) 

$12.00 

Jan.  1,  1991 

3  (1990  GimpSation  and  Parts  100  and  101) 

14.00 

*  Jon.  1.  1991 

4 

15.00 

Jan.  1,  1991 

5  Parts: 

1-499 . 

.  17.00 

Jan.  1,  1991 

700-1199 . .  . 

_  13.00 

Jan.  1.  1991 

1200-End,  6  (6  Reserved) . 

.  18.00 

Jan.  1. 1991 

7Parts: 

0-26 . 

.  15.00 

Jan.  1,  1991 

27-45 . 

.  12.00 

Jan.  1,  1991 

46-51 . 

.  17.00 

Jan.  1. 1991 

52 . 

. 

.  24.00 

Jon.  1.  1991 

53-209 . 

. 

.  18.00 

Jon.  1,  1991 

210-299 . 

.  24.00 

Jon.  1,  1991 

300-399 . . 

.  12.00 

Jan.  1.  1991 

400-699 . 

. 

.  20.00 

Jon.  1, 1991 

700-899 . . . 

. 

.  19.00 

Jan.  1.  1991 

900-999 . . . 

.  28.00 

Jon.  1. 1991 

1000-1059 . 

17  00 

Jan.  1, 1991 

1060-1119 . 

_  12.00 

Jon.  L  1991 

1120-1199 . 

.  10.00 

Jon.  1.  1991 

1200-1499 . 

.  18.00 

Jon.  1.  1991 

1500-1899 . 

.  12.00 

Jon.  1.  1991 

1900-1939 . . . 

.  11.00 

Jan.  1, 1991 

1940-1949 . 

.  22.00 

Jan.  1.  1991 

1950-1999 _ 

. .  25.00 

Jon.  1.  1991 

2000-End . 

.  10.00 

Jon.  1.  1991 

8 

14.00 

Jon.  1, 1991 

9  Parts: 

1-199 . 

.  21.00 

Jon.  1.  1991 

200-fnd . 

.  18.00 

Jan.  1.  1991 

10  Parts: 

0-50 . 

.  21.00 

Jon.  1,  1991 

51-199 . 

.  17.00 

Jan.  1.  1991 

200-399 . 

.  13.00 

*Jan.  1. 1987 

400-499 . . 

.  20.00 

Jon.  1.  1991 

500-End . 

.  27.00 

Jon.  1.  1991 

11 

12.00 

Jan.  1. 1991 

12  Parts: 

1-199 . 

.  13.00 

Jon.  1. 1991 

200-219 . 

. 

.  12.00 

Jon.  1.  1991 

220-299 . . 

.  21.00 

Jan.  1.  1991 

300-499 . 

.  17.00 

Jon.  1.  1991 

500-599 . 

.  17.00 

Jon.  1.  1991 

600-Ead . 

.  19.00 

Jon.  1. 1991 

13 

24.00 

Jon.  1.  1991 

14  Parts: 

1-59 . . . 

.  25.00 

Jon.  1.  1991 

60-139 . 

.  21.00 

Jan.  1, 1991 

140-199 . 

.  10.00 

Jon.  1. 1991 

200-1199 . 

.  20.00 

Jon.  1.  1991 

Title 

Price 

Revision  Date 

1200-End . 

.  13.00 

Jan.  1,  1991 

15  Parts: 

0-299 . 

.  12.00 

Jon.  1,  1991 

300-799 . 

.  22.00 

Jan.  1.  1991 

8fB^-Fnd . 

.  15.00 

Jon.  1.  1991 

16  Parts: 

0-149 . 

.  5.50 

Jan.  1,  1991 

150-999 . 

.  14.00 

Jan.  1.  1991 

1000  fnd . 

.  19.00 

Jan.  1.  1991 

17  Parts: 

1-199 . . . 

.  15.00 

Apr.  1.  1991 

*200-239 . .  . . 

.  16.00 

Apr.  1.  1991 

240-6)d .  . 

.  23.00 

Apr.  1.  1990 

18  Parts: 

1-149 .  . 

.  15.00 

Apr.  1,  1991 

150-279 . - . 

.  16.00 

Apr.  1.  1990 

280-399 . 

. . 

.  13.00 

Apr.  1,  1991 

400-Fr.d . . 

.  9.50 

Apr.  1,  1990 

19  Parts: 

1-199 .  . . 

.  28.00 

Apr.  1,  1990 

200-End . 

.  9.50 

Apr.  1.  1990 

20  Parts: 

1-399 . . . 

.  16.00 

Apr.  1.  1991 

400-499 . 

.  25.00 

Apr.  1.  1991 

500-End . 

.  28.00 

Apr.  1,  1990 

21  Parts: 

•1-99 . 

.  12.00 

Apr.  1.  1991 

100-169 . 

.  15.00 

Apr.  1,  1990 

170-199 . 

.  17.00 

Apr.  1.  1990 

200-299 . 

.  5.50 

Apr.  1.  1990 

300-499 . 

.  29.00 

Apr.  1.  1990 

500-599 . 

.  21.00 

Apr.  1.  1990 

600-799 . 

.  8.00 

Apr.  1.  1990 

800-1299 . 

.  18.00 

Apr.  1.  1990 

1300-End . 

.  7.50 

Apr.  1,  1991 

22  Parts: 

1-299 . 

.  25.00 

Apr.  1.  1991 

300-End . 

.  13.00 

Apr.  1.  1990 

23 

17.00 

Apr.  1.  1990 

24  Parts: 

0-199 . 

.  20.00 

Apr.  1.  1990 

200-499. . - 

............... 

.  27.00 

Apr.  1.  1991 

500-699 . 

.  13.00 

Apr.  1.  1991 

700-1699 . 

.  24.00 

Apr.  1,  1990 

1700-Ead . 

.  13.00 

*  A^.  1.  1990 

25 

25.00 

Apr.  1.  1990 

26  Parts: 

SS  1.0-1-1.60 . 

.  15.00 

Apr.  1.  1990 

$$161-1169  . 

.  28.00 

Apr.  1.  1990 

SS  1.170-1.300 . — . 

.  18.00 

Apr.  1.  1990 

SS  1.301-1.400 . 

.  17.00 

Apr.  1.  1990 

8  S  1.401-1.500 . 

.  29.00 

Apr.  1.  1990 

$$  1  501-1  6in 

.  16.00 

Apr.  1,  1991 

$$1  641-1  A5n  . 

.  19.00 

♦  Apr.  1,  1990 

SS  1.851-1.907 . 

.  20.00 

Apr.  1.  1990 

88  1.908-1.1000 . 

.  22.00 

Apr.  1.  1990 

SS  1.1001-1.1400 . 

.  18.00 

♦Apr.  1,1990 

SS  1.1401-End . 

.  24.00 

Apr.  1.  1990 

2-29 . 

.  21.00 

Apr.  1,  1990 

30-39 . 

.  15.00 

Apr.  1.  1990 

40-49 . 

.  13.00 

9  Apr.  1.  1989 

50-299 . 

.  16.00 

9  Apr.  1.  1989 

300-499 . 

.  17.00 

Apr.  1.  1991 

500-599 . 

.  6.00 

♦  Apr.  1.  1990 

600-End . 

.  6.50 

Apr.  1.  1990 

27  Parts: 

1-199 . 

.  24.00 

Apr.  1.  1990 

200-End . 

......  14.00 

Apr.  1,  1990 

28 

28.00 

July  1,  1990 
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29  Part*: 

0-W .  18.00  July  1,1990 

100-499 .  8.00  July  1. 1990 

500-899 .  26.00  July  1. 1990 

900-1899 .  12.00  July  1, 1990 

1900-1910  (SS  1901.1  to  1910.999) .  24.00  July  1. 1990 

1910  (S§  1910.1000  to  end) . . .  14.00  July  1. 1990 

1911-1925 . - .  9.00  »  July  1,1989 

1926 .  12.00  July  1,1990 

1927-End .  25.00  July  1, 1990 

30  Parts: 

0-199 . - .  22.00  July  1,1990 

200-699 .  14.00  July  1, 1990 

700-End .  21.00  July  1, 1990 

31  Parts: 

0-199 . - .  15.00  July  1,1990 

200-End . 19.00  July  1, 1990 

32  Parts: 

1-39,  Vd.  I . 15.00  •  July  1. 1984 

1-39,  Vd.  n .  19.00  •  July  1, 1984 

1-39,  Vd.  IB . 18.00  'July  1,1984 

1-189 . - .  24.00  July  1,1990 

190-399 . - . 28.00  July  1,  1990 

400-629 .  24.00  Jdy  1, 1990 

630-699 . - .  13.00  »July  1,1989 

700-799 .  17.00  Jdy  1, 1990 

800-End .  19.00  July  1, 1990 

33  Parts: 

1-124 . - .  16.00  July  1,  1990 

125-199 . - .  18.00  July  1, 1990 

200-End .  20.00  July  1, 1990 

34  Parts: 

1-299 .  23.00  July  1,1990 

300-399 .  14.00  Jdy  1, 1990 

400-End .  27.00  Jdy  1,  1990 

35  10.00  July  1, 1990 

36  Parts: 

1-199 .  12.00  July  1,1990 

200-lnd .  25.00  July  1,  1990 

37  15.00  Jdy  1, 1990 

38  Parts: 

0-17 .  24.00  Jdy  1, 1990 

18-End .  21.00  Jdy  1,1990 

39  14.00  Jdy  1, 1990 

40  Parts: 

1-51 .  27.00  Jdy  1, 1990 

52 .  28.00  July  1,1990 

53-60 .  31.00  July  1, 1990 

61-80 .  13.00  July  1,1990 

81-85 .  11.00  July  1, 1990 

86-99 .  26.00  Jdy  1, 1990 

100-149  .  27.00  July  1, 1990 

150-189 . - .  23.00  July  1. 1990 

190-259 .  13.00  July  1, 1990 

260-299 . . . - . .  22.00  Jdy  1, 1990 

300-399 .  11.00  Jdy  1,  1990 

400-424 . 23.00  July  1.  1990 

425-699 . 23.00  •  Jdy  1, 1989 

700-789 . 17.00  Jdy  1, 1990 

790-End . - . - .  21.00  July  1, 1990 

41  Chapters: 

1. 1- 1  to  1-10 . - .  13.00  »  July  1,1984 

1. 1- 11  to  Appandix,  2  (2  Reserved) - .........  13.00  ’Jdy  1,1984 

3-6 .  14.00  ’Jdy  1,1984 

7 . 6.00  »  Jdy  1,1984 

8.. . 4.50  ’Jdy  1,1984 

9 . 13.00  ’Jdy  1,1984 

10-17...- .  9.50  ’  July  1, 1984 

18,  Vd.  I,  Ports  1-5 .  13.00  ’Jdy  1,1984 

18,  Vd.  I,  Ports  6-19 .  13.00  ’  July  1,  1984 

18,  Vd.  IB,  Ports  20-52 .  13.00  ’Jdy  1,1984 


THI*  Pric* 

19- 100 . — .  13.00 

1-100 . — . -•  8.50 

101 _  24.00 

102-200 _ _ _ _ _  11.00 

201-End - 13.00 

42  Parts: 

1-60 . . . . . . .  16.00 

61-399 . - .  5.50 

400-429 .  21.00 

430-End . - .  25.00 

43  Parts: 

.  1-999 _ 19.00 

1000-3999 _  26.00 

4000-End . 12.00 

44  23.00 

45  Parts: 

1-199 . 17.00 

200-499 _ 12.00 

500-1199 _  26.00 

1200-M . . . - . - .  18.00 

46  Parts: 

1-40 . - . . .  14.00 

41-69 .  14.00 

70-89 . - .  8.00 

90-139 . — . . .  12.00 

140-155 . - . . . i-i - -  13.00 

156-165 . 14.00 

166-199 . 14.00 

200-499 . 20.00 

500-End . 1100 

47  Parts: 

0-19 .  19.00 

20- 39 .  18.00 

40-69 .  9.50 

70-79 . . . .  18.00 

80-End . 30.00 

48  Chapters: 

1  (Ports  1-51) . . r . 

1  (Ports  52-99) . 19.00 

2  (Ports  201-251) . 19.00 

2  (Ports  252-299) . — : -  15  00 

3-6 . ^9.00 

7-14 . . -i-u - ^ . .  *5.00 

15-End . . . . V -  *9.00 

49  Parts: 

1-99 . M.OO 

100-177 -  **  00 

178-199 . . .  2*  00 

200-399 . .  *'  00 

400-999 . *5.00 

1000-1199 - - - — . .  1*00 

1200-End . .  . . . - . .  19.00 

50  Parts: 

'  i-i99'._ . *000 

200-599 . 15.00 

600-End . 15.00 

CFR  Index  end  Findngs  Aids . 30.00 

Complete  1991  CFR  set . 620.00 

Microfiche  CFR  EdHkmi 

Complete  set  (one-time  mdliog) . 185.00 

•  Complete  set  (onetime  mdfing) - 185.00 

Subscription  (mailed  os  issued) - 188.00 

Subscription  (moBed  cs  issued) . 188.00 


RovlalonOate 
’Jdy  1, 1984 
July  1, 1990 
July  1, 1990 
Jdyl,  1990 
July  1, 1990 


Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1,  1990 


Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 


Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 


Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 


Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1, 1990 


Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1, 1990 


Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1, 1990 


Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1, 1990 

Jon.  1,  1991 

1991 


1988 

1989 

1990 
991 


IV 
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•  CFR  ISSUANCES  1991 

17  Parts: 

23 

January— April  1991  Editions  and  Projected  July,  1991 

1-199 

1  editions 

200-239 

24  Parts: 

240-End* 

0-199* 

'  This  fist  sets  out  the  CFR  issuances  for  the  January-April  1991 

editions  and  projects  the  publication  plans  for  the  July,  1991 
quarter.  A  projected  schedule  that  will  include  the  October,  1991 
quarter  will  appear  in  the  first  Federal  Register  issue  of  O^ober. 

18  Parts: 

1-149 

150-279* 

280-399 

200-499 

500-699 

700-1699* 

1700-End  (Cover  only) 

For  pricing  Information  on  avallabie  1990-1991  volumes 
consult  the  CFR  checklist  which  appears  every  Monday  In  the 

400-End 

25 

Federal  Register. 

19  Parts: 

26  Parts: 

Pricing  information  is  not  available  on  projected  issuances.  The 

1-199* 

1  (88  1.0-1-1.60) 

weekly  CFR  checklist  and  the  monthly  List  of  CFR  Sections 

200-End 

1  (88  1.61-1.169) 

Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles  and 

1  (88  1.170-1.300) 

1  parts,  reviskxi  date  and  price  of  each  volume. 

20  Parts: 

1  (88  1.301-1.400) 

1  Nonnally,  CFR  volumes  are  revised  according  to  the  following 

1  schedule: 

1-399 

400-499 

500-End* 

1  (88  1.401-1.500) 

1  (88  1.501-1.640) 

1  (88  1.641-1.850)  (Cover  only) 

j  Titles  1-16-^anuary  1 

1  (88  1.851-1.907)* 

Titles  17-27— April  1 

21  Parts: 

1  (88  1.908-1.1000)* 

1  Titles  28-41-July  1 

'  Titles  42-50— October  1 

1-99 

100-169 

170-199 

1  (88  1.1001-1.1400)  (Cover 
only) 

1  (8  1.1401-End)* 

All  volumes  listed  below  will  adhere  to  these  scheduled  revision 

200-299 

2-29* 

dates  unless  a  notation  in  the  listing  indicates  a  different  revision 

300-499 

30-39 

date  for  a  particular  volume. 

500-599 

40-49 

*lndicates  volume  is  still  in  production. 

600-799 

800-1299* 

50-299 

300-499 

1300-End 

500-599  (Cover  only) 

Titles  revised  as  of  January  1, 1991  editions: 

600-End 

1  Titi* 

22  Parts: 

1-299 

27  Parts: 

CFR  Index 

1-199 

300-End 

1-199* 

200-End 

200-End 

i  1-2 

[ 

10  Parts: 

Projected  July  1,  1990  editions: 

3  (Compilation) 

0-50 

Title 

i 

51-199 

28 

400-End 

4 

200-399  (Cover  only) 

400-499 

29  Parts: 

35 

5  Parts: 

500-End 

0-99 

1-690 

100-499 

38  PartK 

700-1199 

11 

500-899 

1-199 

1200-ErKl 

900-1899 

200-End 

12  Parts: 

1900-1910  (§8  1901.1000- 

6  [Reserved] 

1-199 

1910.441) 

37 

1  7  Parts: 

200-219 

1910  (88  1910.1000-End) 

220-299 

1911-1925  (Cover  only) 

38  Parts: 

1  0-26 

300-499 

1926 

0-17 

1  27-45 

500-599 

1927-End 

18-End 

46-51 

52 

600-End 

30  Parts: 

39 

53-209 

13 

0-199 

210-299 

200-699 

40  Parts: 

300-399 

14  Parts: 

700-End 

1-51 

400-699 

1-59 

52  { 

700-899 

60-139 

31  Parts: 

53-60 

900-999 

140-199 

0-199 

61-60 

1000-1059 

200-1199 

200-End 

81-65 

1060-1119 

1200-End 

86-99 

1120-1199 

32  Parts: 

100-149 

1200-1499 

15  Parts: 

1-189 

150-189 

1500-1699 

0-299 

190-399 

190-259 

1900-1939 

300-799 

400-629 

260-299 

1940-1949 

800-End 

630-699  (Cover  only) 

300-399 

1950-1999 

700-799 

400-424 

2000-End 

16  Parts: 

800-End 

425-699  (Cover  only) 

0-149 

700-789 

8 

150-999 

33  Parts: 

790-End 

1000-End 

1-124 

1  9  Parts: 

125-199 

41  Parts: 

200-End 

Chs.  1-100  (Cover  only) 

ntles  revised  as  of  April  1, 

1991: 

34  Parts: 

Ch.  101 

Chs.  102-200 

I  TNI* 

1-299 

300-399 

Ch.  201-End 

vi 
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TABLE  OF  EFFECTtVE  DATES  AND  TIME  PERIOOS—JULY  1991 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  (bte  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  pubK^d  in  the 
first  issue  of  each  month. 


Date  of  FR 

15  DATS  AFTER 

30  DAYS  AFTER 

45  DAYS  AFTER 

60  DAYS  AFTER 

90  DAYS  AFTER 

PinuCATKW 

RUBUCATION 

PUBUCATION 

PUBUCATION 

PUBUCATION 

PUBUCATION 

July  1 

July  16 

August  15 

August  30 

SepternberOO 

July  12 


July  15 


July  16 


July  17 


July  18 


July  19 


July  22 


July  23 


July  24 


July  25 


July  26 


29 


30 


July  31 


July  17 


July  18 


July  22 


duly  23 


duly  24 


July  25 


26 


July  29 


July  30 


duty  31 


ust  14 


August  15 


ust  8 


9 


12 


August  12 


1 14 


15 


August  16 


St  19 


August  16 


August  19 


19 


August  22 


August  26 


August  26 


August  29 


August  30 


September  3 


tember9 


September  9 


September  9 


September  12 


September  13 


September  16 


September  3 


September  3 


September  9 


September  10 


September  13 


tember  16 


September  16 


S^tember  23 


September  23 


24 


ember  27 


September  30 


September  30 


September  30 


October  1 


Octobers 


October  7 


St  23 

Septerrber  9  October  7 

^^3 

St  26 

Sep 

tember  9  October  8 

Octobers 


October  10 


October  15 


October  15 


October  IS 


October  16 


19 

September  3 

September  17 

October  17 

21 

September  5 

September  20 

October  21 

22 

September  6 

September  23 

October  21 

October  22 


October  23 


October  24 


October  28 


October  28 


October  29 


( 


tjrrz- 


